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EXTRACTS  FROM  PREFACE  TO  TWELFTH 

EDITION. 

In  this  edition  great  changes  have  been  effected.  The  book  has 
been  divided  into  twenty-seven  chapters  instead  of  six  only,  and 
the  subjects  of  "Money  paid,"  "Money  had  and  received,"  and 
"Account  stated,"  have  been  treated  under  the  head  of  "Implied 
Contracts'*  instead  of  "Contracts  respecting  Money."  "Con- 
tracts with  Married  Women"  are  very  fully  dealt  with,  occasion 
being  taken  to  treat  of  separation  deeds.  The  chapter  on  Stamps 
has  been  enlarged,  and  chapters  on  Specific  Performance,  Assign- 
ment of  Contracts,  and  Rectification  have  been  newly  supplied. 
In  dealing  with  special  subjects,  the  scheme  of  the  edition  is  that 
on  every  subject-matter  of  contract  the  reader  should  either  find 
sufficient  information  or  sufficient  references  to  special  treatises, 
but  that  exhaustive  handling  of  specific  subjects  should  not  be 
attempted.  This  has  involved  curtailment  in  the  chapter  on 
Landlord  and  Tenant,  but  amplification  in  those  on  Bills  of 
Exchange,  Mortgage,  Insurance,  Marriage,  Hire,  and  other 
matters.  Facilitation  of  reference  has  been  steadily  kept  in  view. 
A  table  of  contents  is  prefixed  to  each  chapter,  a  table  of  statutes 
is  newly  inserted,  and  the  list  of  cases  supplies  references  to  all 
the  reports,  the  main  reference  (which  where  old,  has  been  always 
verified),  together  with,  for  the  first  time,  a  date,  being  given 
in  the  footnotes  as  before.  The  index,  which  is  printed  in 
smaller  type,  has  been  very  thoroughly  revised. 

J.  M.  L. 

W.  N.  M.  G. 
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PKEFACE. 


SiMcs:  the  twelfth  edition  of  this  work  was  brought  out  in  1890, 
the  Partnership  Act  and  the  Sale  of  Goods  Act,  the  Gaming  Act, 
1892y  and  the  Married  Women's  Property  Act,  1893,  have  been 
passed  ;  ^v^hiie  the  law  of  Restraint  of  Trade  has  been  materially 
affected  by  the  Nordenfelt  case,  Henthorn  v.  Fraser  has  brought 
the  vexed  question  of  contract  by  correspondence  into  greater 
prominence  than  before,  and  Trego  v.  Hunt  has  settled  the  long- 
vexed  question  of  the  extent  of  the  implied  rights  of  the  seller  of 
a  good^rill. 

The  Sale  of  Goods  Act  and  the  Married  Women's  Property  Act 

« 

have  led  to  an  abridgment  of  the  chapters  in  which  the  subject- 
matter  of  them  was  dealt  with,  and  in  the  course  of  general 
revision  many  redundancies  have  been  pruned  and  references  to 
old  cases  expunged,  with  the  net  result  of  a  reduction  of  about 
150  pages,  notwithstanding  occasional  additions  in  the  treatment 
of  Sankers'  Contracts,  Employment  of  Counsel,  Medical  Contracts, 
Stock  Exchange  Contracts,  and  other  matters. 

Tlie  table  of  statutes  is  by  short  titles  followed  by  regnal  years 
and  cliapters.  The  codifying  statutes  and  principal  cases  are 
distinguished  by  a  larger  type  in  the  tables  of  statutes  and  cases, 
and  both  in  text  and  table  references  to  the  Revised  Reports  are 
given. 

Tlie  Editor's  best  thanks  are  due  to  Sir  William  Gear}-  for  his 
noting  up  of  decisions  up  to  the  end  of  1894. 

The  Preface  to  the  last  edition  concluded  by  directing  attention 
to  eight  points  of  contract  law  as  seeming  to  require  remedial 
legislation.     These  are  now  reprinted  with  the  exception  of  two,  in 


vm  PREFACE. 

which  the  Legislature  has  since  interfered  by  the  Directors'' 
Liability  Act,  1890,  and  the  Gaming  Act,  1892,  respectively,, 
and  with  the  addition  of  two  others. 

1.  Money  at  a  bank,  and  not  drawn  upon  for  six.  years,  becomes 
the  property  of  the  banker.     (Pott  v.  Clegg,  p.  538.) 

2.  The  executors  of  a  lessee  may  be  personally  liable  on  his. 
covenants  to  repair.     (Trem^ere  v.  MorisoUy  p.  814.) 

8.  The  Act  which  invalidates  sales  of  tmnumbered  bank  shares 
is  rendered  a  dead  letter  by  being  habitually  disregarded  on  the- 
Stock  Exchanges.     (See  p.  555.) 

4.  Prospectuses  of  companies  which  do  not  state  contracts  of 
promoters  are  constructively  fraudulent  as  against  shareholders, 
becoming  such  upon  faith  thereof  by  virtue  of  an  unintelligible^ 
section  of  the  Companies  Act,  1867,  which  is  habitually  evaded  bj 
waiver  clauses,  extending  also  in  some  cases  to  the  Directors.' 
LiabiUty  Act,  1890.     (See  p.  290.) 

5.  If  A.  undisputedly  owes  B.  lOOZ.  and  B.  agrees  to  take  and 
taJ^es  90Z.  in  full  satisfaction  of  the  debt,  B.  can  nevertheless  sue 
A.  for  the  remaining  10/.     (Foakes  v.  Beer,  p.  644.) 

6.  Li  an  action  for  breach  of  promise  of  marriage  there  is. 
practically  no  limit  to  the  damages.     (See  p.  502.) 

7.  Although  in  most  if  not  all  other  European  countries  the 
disclosure  of  professional  secrets  by  a  doctor  is  a  criminal  offence,, 
even  the  extent  of  his  implied  contract,  if  any,  not  to  disclose  them 
is  in  this  country  uncertain.     (See  p.  515.) 

8.  The  liability  of  bankers  to  keep  valuables  entrusted  to  them 
continues,  until  after  demand  of  and  refusal  to  return  them,  for  a 
time  apparently  unlimited.     (See  p.  589.) 

J.  M.  LELY. 

The  Temple  : 
July  Srd,  1896. 
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ADDENDA. 

At  p.  222,  as  a  second  paragraph  to  note  (x),  addf  ''The  discretion  under  s.  39  of 
the  Conveyancing  Act,  1881,  to  remove  restraint  will  not  be  exercised  to 
raise  money  for  payment  of  debts  arising  from  the  extravagance  of  the 
married  woman  or  her  husband,  or  from  loans  by  a  professional  money- 
lender :  Pollar<V8  SeUUmetU,  In  re,  [1896]  1  Ch.  901." 

At  p.  368,  as  note  to  condition  of  s.  14,  subs.  1,  of  the  Sale  of  Goods  Act,  1893, 
add,  "  Evidence  of  what  took  place  prior  to  the  making  of  a  contract  is 
admissible  to  raise  the  implication  of  this  condition:  Gillespie  v.  Cheney, 
[1896]  2  Q.  B.  59  ; ''  and  as  note  to  proviso  of  the  same  sub-sectiou,  add, 
**  A  contract  for  the  sale  of  coals  under  a  particular  description  known  iii  the 
coal  trade  is  not  within  this  proviso,     lb. 

At  p.  539,  and  at  p.  674,  for  **The  Limitation  Act,  1633,"  read,  "The  Limita- 
tion Act,  1623." 

At  p.  596,  to  note  (0,  add,  **[1896]  A.  C.  166." 

At  p.  718,  add  to  note  (o),  *'  In  Willson  v.  Love,  65  L.  J.  Ch.  474,  C.  A.,  it  was 
held  that  where  a  contract  contains  a  condition  for  payment  of  a  sum  of 
money  to  secure  the  performance  of  several  stipulations  of  varying  degrees  of 
importance,  such  sum  is  prima  facie  a  penalty,  and  not  liquidated  damages." 
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Sect.  1. — Definitioii  of  Terms. 

J. HE  term  Obligation  is  used  by  the  Boman  jurists,  and  by  Definition  of 
Pothier  in  the  preliminary  article  to  his  treatise  on  Obligations,  ^'™^* 
as  denoting,  in  its  proper  and  confined  sense,  every  legal  tie  which 
imposes  the  necessity  of  doing  or  abstaining  from  doing  any  act ; 
and  as  distinguished  from  imperfect  obligations, — such  as  charity 
and  gratitude, — which  impose  a  general  duty,  but  do  not  confer 
any  particular  right ;  as  well  as  from  natural  obligations,  which, 
although  they  have  a  definite  object,  and  are  binding  in  conscience, 
cannot  be  enforced  by  legal  remedy.  English  lawyers,  however, 
generally  use  the  word  obligation  in  a  more  strict  and  technical 
sense,  namely,  as  importing  only  one  particular  species  of  Con- 
tracts, that  is,  Bonds  (a) ;  and  they  adopt  the  term  *'  Contract  *' 
when  they  wish  to  convey  the  more  extensive  idea  of  the  responsi- 
bility which  results  from  the  voluntary  engagement  of  one  individual 
to  another,  as  distinguished  from  that  class  of  liabilities  which 

(a)  Co.  litt  172  a.     See  Bro.   Abr.,      lion.    In  Com.  Dig.,  Bonds  are  treated 
B^L  Abr.,  and  Bac.  Abr.,  tit.  Ohliga-      of  under  tlie  head  FaiL 

C.C.  B 


Chap.  I. — The  different  Kinds  of  Contract. 


Ch.  I.  8. 1.  originate  in  torts,  or  wrongs  unconnected  with  agreement.  In  the 
?^JZ^  language  of  our  law,  therefore,  the  general  term  Contract  comprises 
Contract,  every  description  of  agreement,  obligation,  or  legal  tie,  whereby 
one  party  binds  himself,  or  becomes  bound,  expressly  or  impliedly, 
to  another,  to  pay  a  sum  of  money,  or  to  do  or  omit  to  do  any 
particular  act :  whereas  the  term  Covenant  is  properly  applied,  to 
denote  a  contract  under  seal ;  and  the  term  Agreement  is  rarely 
used,  except  to  denote  a  contract  not  under  seal  (b) ;  whilst  the 
term  Promise  is  used  to  signify  any  mere  parol  engagement  by 
one  person  with  another,  where  there  is  no  consideration  for  the 
promise,  nor  any  corresponding  duty  on  the  part  of  him  to  whom 
it  is  made. 

It  is  not,  however,  very  material  to  consider  the  particular 
meaning  which  is  generally  attached  to  these  various  terms.  The 
essential  distinctions  between  the  different  kinds  of  contracts  con- 
stitute a  much  more  important  subject  of  inquiry.  These  distinc- 
tions are  clearly  ascertained  ;  and — as  they  assign  to  each  class  of 
contracts  attributes  and  consequences  of  the  most  marked  character 
— they  demand  our  notice  before  we  discuss  in  detail  the  subject- 
matter  of  this  work. 

Contracts,  then,  or  obligations  ex  contractu,  are  of  three  descrip- 
tions, and  they  may  be  classed,  with  reference  to  their  respective 
orders  or  degrees  of  superiority,  as  follow  : — 1.  Contracts  of 
Record ;  2.  Specialties ;  8.  Simple  Contracts. 


Different 
kinds  of 
contracts. 


Gontraots  of 
reoord. 


Sect.  2. — Contracts  of  Record. 

1st.  Contracts  or  obligations  of  recoi'd  consist  of  judgments, 
and  recognizances  (c) ;  and  these  are  of  superior  force,  because 
they  have  been  promulgated  by,  or  are  founded  upon,  the 
authority  and  have  received  the  sanction  of,  a  Court  of  Record  (e). 
Their  existence  is  in  general  triable  only  by  an  inspection  of 
the  record  itself  (/) ;   no   consideration  is  necessary  to  render 


{b)  And  this  is  evidently  its  proper 
meaning;  for  it  clearly  imports  a  re- 
ciprocity of  obligation  ;  which  is  not 
essential  in  the  case  of  contracts  by 
record  or  specialty.  Com.  Dig.  Agree- 
ment,  (A.  1),  Plowd.  5  a,  6  a.  See  per 
Lord  EUenborough,   Wain  v.  WarlUrs^ 

(1804)  6  East,  10  ;   7  B.   R.  645  ;  and 
per  Lawrence,  J.,  Egerton  v.  Matthews^ 

(1805)  «  East,  307  ;  8  R.  R.  480. 

(c)  As  to  recognizances,  see  especially 


11  ^  12  Vict  c.  42,  8.  20,  and  Forms 
in  Schedule  (0  1),  (Q  2)  and  (8). 
Amongst  this  class  were  also  for- 
merly "Statutes  staple,"  which  have 
long  been  obsolete  ;  cf.  Staple  of  England 
V.  Governor  and  ComjMiny  of  Bank  of 
England,  (1887)  21  Q.  B.  D.  160,  C.  A.  ; 
see  the  repealed  27  Ed.  3,  c.  9. 

ie)  Co.  Litt.  260  a. 

(/)  Co.  Litt.  260  a. 


Sect.  3. — Contracts  under  Seal. 


3 


them  binding ;  nor  can  the  merits  of  a  judgment  ever  be  questioned    Ch.  I.  s.  2. 
by  an  original  action,  either  at  law  or  in  equity,  it  being  con-   ^^^^j^  ^^ 

elnsiye,  as  to  the  subject-matter  thereof,  and  as  between  the  parties 

thereto,  until  it  is  set  aside  or  reversed  (g).  But  an  appeal 
will  lie  against  the  whole  or  against  any  part  of  a  judgment  (A), 
and  where  a  judgment  has  been  obtained  by  any  irregularity  in 
practice ;  or  when,  although  regular  on  the  face  of  it,  it  has  been 
fraudulently  enforced,  the  Court  in  which  the  action  was  brought 
has  power  to  set  it  aside  (i). 


Sect.  8. — Contracts  under  Seal. 

(a)  Fonn  and  Delivery. 

Contracts  or  obligations  under  seal,  or  specialties,  such  as  deeds  Contracts 
and  bonds,  are  instruments  which  are  not  merely  in  writing,  but  ^^^  ®*  ^^ ' 
which  are  sealed  by  the  party  bound  thereby,  and  delivered  by  him 
to,  or  for  the  benefit  of  the  person  to  whom  the  liability  is  thereby 
incurred.     This  is  the  formal  contract  of  English  law,  and  in  no 
other  way  than  by  the  use  of  this  form  could  validity  be  given  to 
executory  contracts  in  early  times  (J).     Neither  a  date  (k),  nor,  at 
common  law,  even  the  signature  of  the  party  (Z),  is  essential  to  the 
validity  of  a  deed.     But  there  cannot  be  a  deed  without  writing, 
sealing,  and  delivery  (m).      There  may,  however,  be  a  sufficieuu  what  a  suffi- 
delivery  without  words  (n),  or  by  words  only,  without  any  act  of  cjent  delivery 
delivery  {o) : — the  only  question  in  such  cases  being,  whether  the 
sealing  of  the  deed  was  accompanied  by  any  acts  or  words  which 
were  sufficient  to  show,  that  the  party  then  intended  to  execute  the 
deed,  as  his  deed,  presently  binding  upon  him  (p).  Where,  therefore, 
a  party  to  an  instrument  sealed  it,  and  declared  in  the  presence  of  a 


(g)  Per  lA.  Mansfield,  Afoses  t.  Mac- 
ffrlan  (1760),  2  Burr.  1009  ;  and  see 
FUmxr  ▼.  Lloyd,  (1879)  10  Ch.  D.  327  ; 
£x  pmrU  Lennox  (1885),  16  Q.  B.  D. 
315,  C.  A.  ;  i&c  TparU  Scotch  Distillers 
:l«S8).  22  Q.  B.  D.  88,  C.  A. 

(4)  "  Jud.  Act,  1875,"  E.  S.  C.  1888, 
u.  LVIII. 

•  1)  De  Medina  y.  Grove,  (1846)  10 
^  B.  152. 

(»  See  Anson's  Law  of  Conti-act, 
^  IL,  8th  ed.,  pp.  49  et  seq.,  and 
Y  19,  post ;  and  see  too  an  article  in 
•>  "Law  Quarterly  Review,"  VoL  8 
<^^§7X  by  John  W.  Salmond. 

k)  Bac.  Abr.  Obligation^  (C);  Com. 
1%  FaU,  (B.  3). 


(Q  Bac.  Abr.  Obligation,  (C.)  ;  2  B. 
Com.  804. 

(m)  Co.  Litt.  171  b.  And  it  is  said, 
that  the  term  deed  is  not  confined  to 
contracts ;  but  that  an^  iustmment 
delivered  as  a  deed,  which  either,  in 
itself,  passes  an  interest  or  property,  or 
is  in  affirmance  of  something  whereby 
an  interest  or  property  passes,  is  a  deed. 
Per  Bovill,  C.J.,  Jleg,  v.  Morion  (1873), 
L.  E.,  2  C.  C.  22,  27. 

(n)  Ck).  Litt  86  a. 

(o)  Id,  And  see  Tupper  v.  Foulkes 
(1861),  9  C.  R,  N.  S.  797. 

(»)  Xejws  V.  Wickham  (1867),  L.  B. 
2  U.  L.  296. 

B   2 


Chap.  L — The  different  Kinds  of  Contract. 


Delivery  as 


Oh.  I.  8.  3.    witness  that  he  delivered  it  as  his  deed,  and  yet  kept  it  in  his  own 
%^£^S^l    possession ;  bnt  nothing  further  transpired  to  show  that  he  did  not  in- 

tend  it  to  operate  immediately,  this  was  held  to  be  a  good  delivery  (q). 

And  so  it  has  been  decided,  that  a  delivery  to  a  third  person  for 
the  nse  of  the  covenantee  is  sufficient,  if  the  grantor  part  with  all 
control  over  the  instrument ;  although  the  person  to  whom  the 
deed  is  so  delivered  be  not  the  agent  of  the  covenantee  (q). 

A  party  may  likewise  deliver  a  deed  as  an  escrow,  that  is,  so 
that  it  shall  take  effect  or  be  his  deed  on  certain  conditions.     And 
such  delivery  need  not  be  by  express  words ;  for  if  from  all  the 
facts  attending  the  transaction,  it  can  be  reasonably  inferred  that 
the  writing  was  delivered,  not  to  take  effect  as  a  deed  till  a  certain 
condition  was  performed,  it  will  operate  as  an  escrow  (r).      To 
constitute  a  delivery  as  an   escrow^  however,  the  delivery  must 
always   be   made  to   a  third  party,  and  not   to   the  grantee  or 
covenantee  (s).    But  a  deed  may  be  delivered  as  an  escrow,  to  a 
solicitor  who  is  acting  for  all  the  parties  to  it  {t)  ;  or  even  to  the 
solicitor  of  the  grantee  or  covenantee  himself,  provided,  upon  the 
who]e  transaction,  it  be  clear  that  such  delivery  was  not  intended 
to  be  a  delivery,  at  that  time^  to  such  grantee,  or  covenantee  (t/). 


(b)  Consideration  for  Contracts  under  SeaL 

Generally  speaking,  as  we  shall  see  in  detail  presently,  the  law 
leans  against  mere  gifts,  and  requires  reciprocity  in  contracts. 
But  in  the  case  of  a  contract  under  seal,  no  such  reciprocity  is 
ordinarily  required,  the  rule  being  that  a  contract  under  seal  is 
good  even  against  a  party  deriving  no  advantage  from  it  (v).  It 
has  been  doubted,  however,  whether  the  total  failure  of  a  considera- 
tion obviously  intended  to  exist,  and  upon  which  a  contract  under 
seal  is  meant  to  be  founded,  will  not  afford  a  defence  to  an  action 


(q)  Doe  d.  Oanums  v.  Knight  (1826), 
5  B.  &  C.  671. 

(r)  Oudgen  v.  Besset  (1856),  6  E.  & 
B.  986;  Bowkery,  Burdekin  (1843),  11 
M.  &  W.  128,  147. 

(9)  Co.  Litt.  36  a. 

(0  Millerskip  v.  Brookes  (1860),  5  H. 
k  N.  797. 

(w)  Per  HaH,  V.-C,  Watkins  v.  Nash 
(1876).  L.  R.,  20  Eq.  262. 

(v)  See  Plowd.  308  ;  Pratt  v.  Barker 
(1828),  1  Sim.  1,  4  Russ.  607  ;  Morley  v. 
Boothhy  (1825),  8  Bing.  107. 

CoDHiderations  for  deeds  liave  also  been 
divided  into  ** good,"  as  natural aifection, 
''moral  obligation,"  and  the  like,  and 
"valuable,"  as  money,  money's  worth, 
or  marriage  ;  and  it  was  said  that  good 
consideration  made  an  instrument  good 
as  between  the  parties;  but  a  valuable 


consideration  made  it  good  as   a|;ainst 
a  subsequent   purchaser   (see   Chilly  v. 
BUhop  of  Exeter  (1828),    2  Moo.  &  P. 
266).     But  this  division,  iiiasiuxLoh  as  a 
deed  requires  no  consideration,  has  only 
historical    interest.      Where    the    con- 
sideration    is    in    fact   goocl    but    not 
valuable,  it  will  be  of  course    desirable 
to  express  it  in  the  document  to  pi-eserve 
it  from  the  suspicion  attaching  to  a  con- 
tract without  any  even  moral  considera- 
tion. 

It  is  provided  by  the  Bankmptcy 
Act,  1883,  sect.  47  (2),  that  an  ante- 
nuptial covenant,  in  consideration  of 
marriage  by  a  husband  tx>  settle  bis  own 
after-acquired  property,  will  be  void  as 
against  the  trustee  in  bankruptcy  if  the 
husband  becomes  a  bankrupt  before  the 
property  is  actually  transferred. 


Sect.  3. — Contraci^  under  Seal. 


npon  the  contract  (x) ;  and  it  has  been  laid  down  that  in  general    ^h.  L  a.  8. 
specific  performance  will  not  be  decreed  of  a  contract  nnder  seal     ^J^^fT^^li 

which  is   entirely  without  consideration  {y).     But   an   imperfect  - 

eonyejance,  if  voluntary,  is  not  binding,  and  equity  will  not  execute 
it  in  favour  of  volunteers,  if  anything  remains  to  be  done  (z). 

And  if  the  consideration  be  immoral  or  illegal,  the  contract,  Immoral  con- 
though  under  seal,  will  be  void.     As  to  immoral  consideration,  the  ^  ®™**®*^ 
rules  are  very  fully  laid  down  in  Ayerst  v.  Jenkins  (a),  as  follows: —  Ayer^  v. 

1.  "  Bonds  or  covenants  founded  on  past  cohabitation,  whether  ^ 
adulterous,  incestuous,  or  simply  immoral,  are  valid  in  law,  and 
not  liable  (unless  there  be  other  elements  in  the  case)  to  be  set 
aside  iu  equity.  2.  Such  bonds  or  covenants,  if  given  in  considera- 
tion of  future  cohabitation,  are  void  in  law,  and  therefore  of  course 
also  void  in  equity.  8.  Belief  cannot  be  given  against  any  such 
bonds  or  covenants  in  equity  if  the  illegal  consideration  appears 
on  the  face  of  the  instrument ; "  it  being  added  that  if  an  illegal 
consideration  does  not  appear  on  the  face  of  the  instrument,  relief 
maybe  given  in  some  circumstances  to  ^^j^rtice'ps  ciiminis  in  equity. 

The  roles  respecting  illegal  considerations,  which  will  be  fully  illegal  con- 
stated hereafter  (post,  Ch.  XXI.),  are  generally  similar  to  those  8^d«~*io»- 
respecting  immoral  considerations. 

A  contract  in  restraint  of  trade,  though  under  seal,  requires  a  Restraint  of 
valuable  consideration  to  support  it  (b).  *™^®' 

Further,  a  contract  under  seal,  if  made  without  consideration,  impeachment 
may  be  impeached  by  third  parties,  on  similar  grounds  to  those  on  ^^3^"^ 
which  voluntary  settlements  can  be  impeached  as  being  fraudulent 
as  against  creditors  (c). 


(c)  Other  Attributes  of  Contracts  under  Seal. 

As  between  the  parties  to  the  instrument,  and  in  an  action  upon  £stopi)eI. 
it — or  where  an  action  is  brought  to  enforce  rights  arising  out  of 
the  deed,  and  not  collateral  to  it  (d) — a  deed  operates  as  a  conclu- 
sive bar,  and  prevents  all  inquiry  into  the  truth  {e) ;  except,  indeed, 
in  cases  of  duress  or  fraud,  or  where  there  existed  some  incom- 
petency in  the  contracting  parties,  or  illegality  in  the  consideration 
or  object  upon  or  for  which  the  deed  was  made.     In  these  cases 


[z)  Bunn  v.  Ouij  (1803),  4  East,  190 ; 
7  \L  R.  560  ;  Hoae  v.  Poulton  (1831),  2 
a  k  Ad.  822. 

(y)  WycherUy  v.  Wychcrley  (1768), 
2  Eden.  177  ;  Orovesy.  Groves  {1S29),  3 
T.  A  J.  163. 

(z)  Sn«U's  Principles  of  Equity,  8th 
<4.,  pL  64  ;  Lewin  on  Trusts^  8tn  ed., 
If.  79  et  seq. 

ia)  Aferst  y.  Jfnkins  (1873),  L.  R.,  16 
^  275,  at  n.  282,  per  Lord  Selbomo, 

La 


(6)  Homer  v.  Ash/ord  (1825),  8  Bing. 
322,  and  Ch.  XXI.,  sect.  2,  post. 

(c)  See  13  Eliz.  c.  5 ;  27  Eliz.  c.  4  ; 
Eosher  v.  Williains  (1875),  L,  K.,  20 
Eq.  210. 

(d)  Wiles  V.  Woodward  (1850),  6  Ex. 
557,  563. 

(e)  Carpenter  v.  BulUr  (1841),  8  M.  ft 
W.  209.  The  same  rule  prevails  in 
equity  ;  Carter  v.  Carter  (1857),  27  L. 
J.,  Ch.  74. 


Chap.  I. — The  different  Kinds  of  Contract. 


v/H.   1.  S.   d* 

Contracts 
under  Seaf, 


Estoppel  by 
recital. 


Meiger. 


Mode  of 
diBchai^. 


Period  for 
remedy. 


the  facts  may  be  pleaded  in  order  to  defeat  the  deed,  even  although 
they  may  contradict  statements  made  on  the  fioce  of  the  deed  (/). 
And  so,  although  a  party  to  a  deed  may  be  estopped  from  denying 
facts  which  are  stated  in  it,  he  is  not  estopped  from  saying  that,  on 
the  facts  so  stated,  the  deed  is  void  in  law  (g). 

The  general  rules  as  to  estoppel  by  recitals  in  a  contract  tmder 
seal  appear  to  be  that  a  statement  intended  to  be  the  statement  of 
one  party  binds  that  party  only  (/0»  and  that  an  averment  in  a  recital 
does  not  operate  as  an  estoppel  unless  it  be  clear  and  precise  (i). 

And  as  a  deed  is  a  security  of  a  higher  nature,  so  it  operates  as  a 
merger  or  extinguishment  of  any  simple  contract  in  respect  whereof 
it  was  entered  into  (A*) ;  upon  the  same  principle  that  a  judgment 
upon  a  specialty  merges  it  (Z).  ^ 

It  is,  at  common  law,  an  attribute  of  a  contract  under  seal  that 
it  can  be  varied  or  discharged  by  another  contract  under  seal  only, 
and  not  by  a  contract  under  hand  or  by  word  of  mouth  (m) ;  but 
the  rule  is  otherwise  in  equity  (n),  so  that  by  the  operation  of  the 
Judicature  Act,  1878,  s.  25,  subs.  11,  the  rule  of  equity  prevails  (o). 

The  period  during  which  a  remedy  may  be  had  in  damages  for  a 
breach  of  contract,  which  is  twenty  years,  if  the  contract  be  under 
seal,  is  six  years,  if  the  contract  be  not  under  seal  (p). 


Simple  con- 
tracts. 


Sect.  4. — Simple  Contracts. 

In  speaking  of  simple  contracts  we  are  to  understand,  not  only 
such  as  are  merely  oral^  or  by  word  of  mouth,  but  also  such  as, 
although  they  have  been  reduced  into  writing,  have  not  been  sealed 
and  delivered. 

All  contracts  are,  by  the  laws  of  England,  distinguished  into 
agreements  by  specialty  and  agreements  by  parol :  nor  is  there  any 
such  third  class  as  contracts  in  writing.  If  they  be  merely  written 
and  not  specialties  they  are  in  law  parol  (q)  ;  and  they  have  the 
same  efficacy,  properties,  and  effect.  The  difference,  therefore,  is 
not  between  verbal  and  written  contracts ;   but  between  parol  or 


(/)  See  CoUiiia  t.  Blantcra  (1767),  2 
Wils.  341  ;  Hill  v.  MaiicfieMer  and  JSaJ- 
ford  Waterworks  Company  (1881),  2  B. 
&  Ad.  544. 

{g)  Doe  d.  Preece  v.  Uowells  (1831),  2 
B.  &  Ad.  744. 

(A)  Stronghill  v.  Buck  (1850),  14  Q. 
B.  781. 

(i)  See  Heaih  v.  Crealock  (1874),  L. 
R.,  10  Ch.  22  ;  General  Finance^  d:c.,  Co. 
V.  Liberator  Society  (1^1%),  10  Ch.  D.  15. 

{k)  Bac.  Abr.  Debt  (G.) ;  per  Lord 
Ellenborougb,  C.J.,  Drake  v.  MiteJUll 
(1808),  8  East,  251  ;  7  R.  R.  449. 


{I)  See  id.  ;  8  Chit.  Com.  L.  11. 

(w)  See  Naah  v.  Armstrong^  10  C.  B. , 
N.  S.  259. 

(n)  WebbY.  EemiU{lS57),  3  K.  J.  438. 

(o)  See  SUedsv.  i>Ueds  {IS89),  22  Q.  B. 
D.  587. 

(p)  See  post,  Ch.  XXIII.,  sect.  8,  tit, 
**  Statutes  of  Limitation. " 

{q)  See  per  Skynner,  C.B.  ;  deliveriiig 
the  opinion  of  the  judges  in  Rann  v. 
Hughes  (1764),  in  the  House  of  Lords,  7 
T.  R.  350,  n.  (a) ;  1  Bac.  Abr.  Agree- 
ments, (B.  2). 


Sect,  4. — Simple  Contracts. 


written  contracts  on  the  one  hand,  and  specialties  or  contracts    Ch.  I.  s.  4. 
under  seal  on   the  other.     It  is   trne  that,  by  the   Statute  of    ^^*!^^ 

Fraaos  (r),  certain  agreements  mnst  be  reduced  into  writing,  and 

signed  by  the  party  to  be  charged  thereon ;  and  other  more  recent 
acts  of  parliament  haye  rendered  writing  and  signature  indispens- 
able to  the  validity  of  particular  promises  (s).  But  the  ceremonies 
of  writing  and  signature  are  prescribed  in  these  cases,  merely  as 
necessary  evidence  of  the  contract  or  promise  to  which  they  refer, 
and  not  as  essential  or  constituent  parts  of  the  engagement  itself  (f). 
The  mere  fact,  therefore,  of  the  contract  being  reduced  into  writing 
and  signed,  does  not  alter  either  its  character  or  its  effect ;  it  is  still 
merely  a  simple  contract,  and  in  order  to  give  it  efficacy  it  must 
possess  all  the  usual  requisites  of  a  simple  contract.  Thus,  a  ConsideratioD. 
consideration  is  absolutely  necessary  to  the  validity  of  such  a 
contract,  whether  it  be  merely  oral,  or  be  in  writing  and  signed ; 
whereas  a  writing  sealed  and  delivered  is  supposed,  by  law,  to 
express  fully  the  intention  of  the  party  by  whom  it  is  executed ; 
and  he  is,  in  general,  bound  by  its  execution,  even  in  a  Court  of 
Equity,  whether  he  received  a  consideration  for  the  engagement 
which  it  comprises  or  not  (u) ;  though  a  deed  given  voluntarily,  i.e., 
without  consideration,  is  voidable  as  between  the  parties  thereto,  if 
it  has  been  obtained  by  fraud,  and  may  be  impeached  by  third 
pciriieSy  if  made  in  violation  of  13  Eliz.  c.  5,  or  27  £liz.  c.  4. 

Again :  the  doctrine  of  estoppel,  whereby  "  a  man  is  concluded  Doctrine  of 
by  his  own  act  or  acceptance,  to  say  the  truth,*'  applies,  in  general,  ^^^^^ 
to  deeds  and  records  only  (x) ;  not  to  simple  contracts  (y).     But  it  app]y. 
ia  not  to  be  supposed  that  a  statement  or  admission  contained  in  a 
simple  contract  has  not  any  effect  as  against  the  party  making  it ; 
the  rule  being,  that  such  statement  or  admission  is  strong  pre-  Admission. 
sumptive  evidence  against  the  party,  although  it  be  not  conclusive. 
He  is  still  at  liberty  to  prove  that  such  admission  was  mistaken  or 
ontrae ;  and  he  is  not  estopped  or  concluded  by  it,  unless  another 
person  has  been  induced  thereby  to  alter  his  condition ;  but  if  this 
be  the  case,  then  he  is  estopped  with  respect  to  that  person  and 
those  claiming  under  him,  and  that  transaction  (z). 


(r)  29  Car.  2,  c.  8,  Ch.  IV.,  post, 
(f)  See  Cb.  IV.  sect.  1. 
(0  See  Laythoarp  v.  Bryant  (1836),  3 
Btttt,  23S,  250. 
(»)  See  i>.  4,  ante. 

(z)  Ca  liitt.   852  a  ;    Com.  Dig.  Es- 

itffd  (A)  ;  and  p.  5,  ante. 

(y)  JS,g,t  a  biU  of  lading  is  not  con- 

ife    evidence    of  the    shipment,  as 

shipper  and  ship-owner.     See 

T.  Xonoay  (1851),  10  C.  B.  6«6  ; 

lai  GxE  V.  Bruce  (1886),  18  Q.  B.  D. 

1^,  C  A.,  following  Orant  7.  Norway  ; 


unless  where  the  bill  of  lading  is  signed 
by  the  ship-owner  under  the  Bills  of 
Lading  Act,  1866,  18  &  19  Vict.  c.  Ill, 
s.  2 ;  aliter  as  to  bills  of  exchange,  cf. 
Smith  V.  MarsacJh  (1848),  6  C.  B.  486  ; 
Byles  on  Bills,  14th  ed.  p.  268. 

(2)  Per  Bay  ley,  J.,  Heane  v.  Bogers 
(1829),  9  B.  &  C.  677 ;  and  see  Pick- 
ard  V.  Sears  (1837),  6  A.  &  E.  469  ; 
Cornish  v.  AhingUm  (1859),  4  H.  &  K. 
649  ;  Wehh  T.  HerTie  Bay  Commissioners 
(1870),  L.  R.,  6  Q.  B.  642  ;  Dashwood  v. 
Jermyn  (1879),  12  Ch.  D.  776. 


(     8     ) 
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Definition  I^*^  ^^  ^^^  consider,  somewhat  more  at  large,  what  are  the 

and  requisites  requisites  of  a  contract  not  under  seal,  or  simple  contract. 

of  a  simple  , 

contract.  A  simple  contract  may  be  defined  to  be — an  engagement  entered 

into  between  two  or  more  persons,  whereby,  in  consideration  of 
something  done  or  to  be  done  by  the  party  or  parties  on  one  side, 
the  party  or  parties  on  the  other  promise  to  do  or  omit  to  do  some 
act  (a).  And  from  this  definition  it  appears  that,  to  constitute 
such  an  agreement,  there  must  be  :  1st,  the  reciprocal  or  mutual 
assent  of  two  or  more  persons ; — 2ndly,  a  good  and  valid  considera- 
tion ; — and,  Srdly,  something  to  be  done  or  omitted,  which  is  the 
object  of  the  contract :  whilst  in  these  requisites  there  are  inyolved 
the  two  following  conditions,  viz.,  1st,  that  the  assenting  parties 
should  be  competent  to  contract ;  and,  2ndly,  that  the  object  of 
the  contract  should  be  in  itself  legal  (&). 


Sect.  1. — The  Assent  of  the  Parties. 

(a)  Generally. 

Of  the  assent       In  order  that  a  simple  contract  may  be  binding,  there  must 

o  t  e  parties.  ^^^^^  ^^q  the  mutual  assent  of  two  or  more  persons,  so  that,  if  there 

be  an  error  in  the  person  with  whom  a  man  supposes  himself  to  be 

contracting,  and  the  consideration  of  the  person  forms  an  ingredient 


(a)  Com.  Dig.  AgreemerU^  (A.  1) ; 
Plowd.  C.  17  a ;  per  I^rd  Elienborough, 
C.  J.,  Wain  v.  WarlUra  (1804),  5  East, 
10,  17 ;  7  K.  R.  645  ;  Bac.  Abr.  Agree- 
m&nts;  Co.  Litt.  47  b.  **Le  coiUratest 
une  eonverUion,  par  laqfielle  vne  ou 
pluaieurs  personnea^  s'oblioent  envera 
une  ou  pltutieurs  autreSy  d  donner,  dfaire, 
oudne  pas  /aire,  qxidqtu  chose. "  Code 
Civil,  Liv.  III.  tit  8,  art  1101. 

(6)  "It  is  of  the  essence  of  obliga- 
tions that  there  should  be,  1st,  a  cause 
from  which  the  obligation  proceeds ; 
2ndly,  persons  between  whom  it  is  con- 
tracted ;  and,  Si-dly,  something  which 
is  the  object  of  it"  I'Pothier  on  ObL 
part  1,  ch.  1.     "  Quatre  conditio7is  sont 


essentielles  pour  la  validiU  (Tune  conven- 
tion :   le  consentement  de  la  partie  gui 
i^ oblige ;  la  capaciU  de  coniraeier  ;   un 
objH  certain  qui  forme  la  moUi^re  de  Fen- 
gagement ;  une  cause  licite  dans  robltffO' 
tion."    Code  Civil,  Liv.  III.  tit.  3,  art 
1108.     Kognon,  ia  his  edition  (1831)  of 
the  Code,  thus  comments  on  the  words 
**sont  essentielles,"  viz.,    *' ainsi   Tofc- 
sence  d'une  seule  de  ces  quatre  eonditiona, 
empiehe  que  le  conMit  n*exi8te  ;  "  and  on 
the  wordi   "de  la  fmrtie  qui    s'oblig©" 
he  remarks,  "  BMu/Uion  incompl^e.     H 
favJt  ajouter :  et  de  la  partie  envers  It^ 
quelle  on  s* oblige.     Car  il  rC  u  a  pas  de 
contrat  mhne  v/nHateral^  sans  le  c^mseiUe- 
ment  des  deux  parties. " 


Sect.  1. — The  Assent  of  the  Parties. 


9 


in  the  agreement,  this  annuls  the  contract,  though  if  the  contract-  Ch.  II.  s.  3. 
ing  party  would  equally  have  made  the  contract  with  any  other     ^^^^ 
person,  the  contract  will  he  valid  (c).  Contract 

Again  :  there  cannot  be  a  binding  simple  contract,  unless  there  -  -  ^tJ}'— 
be  a  definite  promise  by  the  party  charged,  accepted  by  the  person  j^**,^"*^^. 
claiming  the  benefit  of  such  promise  {d).  Accordingly,  no  contract  matlon  in 
is  raised  by  a  mere  ex  parte  affirmation  in  discourse,  or  by  a  mere  ^^°°"®* 
overture  or  offer  to  enter  into  an  agreement,  not  definitively  and 
expressly  assented  to  by  both  parties  (e).  Thus — **  If  there  be  a 
communication  between  the  father  of  A.,  and  B.,  respecting  a 
marriage  between  A.  and  the  daughter  of  B.,  and  B.  then  affirms 
and  declares  to  the  father  of  A.,  that  he  will  give  to  him  who 
marries  bis  daughter  with  his  consent  lOOZ.,  and  afterwards  A. 
marries  the  daughter  of  B.  with  his  consent :  yet  this  declaration 
of  B.  does  not  raise  a  promise  upon  which  assumpsit  lies,  because 
these  words  do  not  include  a  promise.*'  This  is  laid  down  in  Bolle's 
Abridgment  (/) ;  and  the  Court  are  reported  to  have  said  : — **  The 
action  dotb  not  lie,  ior  assendt  et  pvhlicavit  do  not  make  words  that 
include  a  promise.  It  is  not  averred  nor  declared  to  whom  the 
words  were  spoken,  and  it  is  not  reason  that  the  defendant  should 
be  bound  by  such  general  words,  spoken  to  excite  suitors :  " — from 
which  it  would  seem  that,  in  this  case,  the  Court  proceeded  upon 
the  principle,  that  there  was  not  a  final  promise  by  the  defendant 
to  pay  the  money  to  the  plaintiff,  accepted  by  the  latter,  and 
considered  by  both  parties  at  the  time  to  be  binding  on  the 
defendant. 

And  there  are  many  modern  decisions  to  the  same  effect.    Thus,  Mere  propo- 
where  the  defendant  wrote  a  paper,  containing  assurances  to  the  ^^^"^^^^ 


(c)  S«e  Stnilh  v.  fFheateroft  (1878),  9 
Ch.  D.  223,  230 ;  BouUan  v.  Janes 
(1857),  2  H.  A  N.  564  ;  Bntish  Waggon 
Co.  T.  Lea  (1880),  5  Q.  B.  D.  149. 

[d)  See  2iaffles  v.  WicheViaus  (1801),  2 
U.  k  C.  906  ;  Stanley  v.  Dowdestoell 
(1874),  L.  R.,  IOC.  P.  102. 

{e)  See  per  Tiudal,  C.J.,  Jackson  v. 
OaUovsay  (1838),  6  Scott,  786,  792.  '*  A 
omtract,'*  says  Potbier,  '*  includes  a  con- 
correnoe  of  iiitentiou  in  two  parties,  one 
of  whom  promises  something  to  the 
other,  who,  on  his  i>art,  accepts  such 
pninuae.  A  jiollicitation  is  a  promise 
not  jet  accepted  by  the  person  to  whom 
it  ii  made.  FollicUatio  est  solitts  offe- 
rentis  promissum,  A  pollicitation,  ac- 
cor^DR  to  the  rules  of  mere  natural 
kv,  does  not  produce  what  can  be 
poperly  called  an  obligation ;  and  the 
person  who  has  made  the  promise  may 
rtlraet  it  at  any  time  before  it  is  ac- 
ttjAed  *,  for  there  cannot  be  any  obli- 

piiaa  without  a  right  being  acquired  by 


the  person  in  whose  favour  it  is  con- 
tracted, against  the  party  bound.  Now, 
as  1  cannot,  by  the  mere  act  of  my  own 
mind,  transfer  to  another  a  right  in  my 
goods  without  a  concuri'ent  intention  on 
nis  part  to  accept  them,  neither  can  I  by 
my  promise  confer  a  right  against  my 
person,  until  the  person  to  whom  the 
promise  is  made  has,  by  his  acceptance  of 
It,  concurred  in  the  intention  of  acquiring 
such  right."  1  Pot.  on  Obi.  pt.  1,  c.  1, 
8.  1,  art.  2. 

(/)  Trin.  Term,  8  Jac.  B.  R.,  per 
Cur.  fVeek  v.  Tibold,  Roll.  Abr.  Action 
suT  case  (M.),  pi.  1.  In  Com.  Dig. 
Action  upon  the  Com  upon  Assumpsit^ 
(T.  2),  this  case  is  thus  cited — "As- 
sumpsit does  not  lie  ui)on  a  speech  in 
discoui'se  ;  as,  if  a  man  in  discourse  sav 
that  he  will  ^ive  so  much  money  witn 
his  daughter  m  marriage  ;  for  the  agree- 
mcnt  must  be  complete  upon  which  an 
assumpsit  lies."  And  Noy,  B.  11 ;  Dan. 
26,  are  referred  to. 


10  Chap.  II. — Requisites  of  a  Simple  Contract. 

Gh.  II.  8. 1.  plaintiff  that  a  third  person  was  worthy  to  be  trusted  to  a  certain 
^Shn^k     amount,  and  adding  that  he,  the  defendant,  had  no  objection  to 
Contract     guarantee  the  plaintiff  against  any  loss  which  might  accrue  from 
(  «fen  ).^  giving  the  third  person  credit  upon  an  order  he  had  sent  to  the 
plaintiff;  it  was  held,  that  the  paper  did  not  amount  to  a  guaran- 
tee,— there  haying  been  no  notice  by  the  plaintiff  that  he  accepted 
it  as  such ;  nor  any  consent  by  the  defendant  to  convert  it  into  a 
conclusive  guarantee  ig). 
Offer,  with  Jt  ig  also  laid  down  that  a  party  who  gives  time  to  another  to 

time  to  con-  .  i  .  i  t  .      .»i    i       • 

aider  it.  accept  or  reject  a  proposal  is  not  bound  to  wait  till  the  time  expires, 

^^  V.         bm  nj^y  withdraw  the  proposal  at  any  time  before  acceptance, 
inasmuch  as  the  giving  of  time  is  all  on  one  side  {h),  although  the 
party  so  giving  time  is  bound  until  he  has  communicated  his 
revocation  of  the  proposal  to  the  other  side  (i). 
Answer  to  Again :  on  the  principle  that  mutual  assent  is  necessary  in  order 

be asimple  ^  there  being  a  binding  contract,  it  is  held  that,  where  an  agree- 
acceptence  of  ment  is  sought  to  be  established  by  means  of  letters  the  Court 
must  take  into  consideration  the  whole  of  the  correspondence  which 
has  passed  between  the  parties ;  and  that  the  letters  will  not  con- 
stitute an  agreement,  unless  they  show  a  simple  acceptance  by  the 
one  party,  of  the  proposal  made  by  the  other,  without  the  intro- 
Introduction  duction  of  any  new  term(&).  Thus,  where  the  correspondence 
between  two  parties,  with  reference  to  the  sale  of  a  mare,  showed 
that  the  defendant  agreed  to  give  twenty  guineas  for  her  if  there 
were  a  warranty  of  her  being  sound  and  quiet  in  harness ;  but  the 
plaintiff  wrote  in  reply,  warranting  her  to  be  sound  and  quiet  in 
double  harness  only :  it  was  held,  that  there  was  no  complete  con- 
tract in  writing  between  the  parties  (Z).  And  so,  where  the  plain- 
tiff applied  to  the  provisional  committee  of  a  railway  company  for 
sixty  shares,  undertaking  by  a  letter  in  the  form  prescribed  in  the 
prospectus,  to  accept  the  same  subject  to  the  regulations  of  the 
company,  and  to  pay,  when  required,  the  deposit  thereon ;  and  the 
committee,  by  letter,  informed  the  plaintiff  that  they  had  allotted 
him  sixty  shares,  upon  condition  that  the  deposit  was  to  be  paid 
on  or  before  a  certain  day,  in  defmdt  of  tvhich  the  allotment  will  be 
forfeited : — it  was  held,  that  the  allotment  did  not  constitute  a 
valid  contract,  not  being  a  simple  acceptance  of  the  proposal  (m). 

ig)  M*Iver  v.  Richardson  (1813),  1  M.  B.  D.  846,  per  Lush,  J. 

&  S.  657  ;  see  also  Mozley  v.  Tinkler  (Jc)  See  Hussey  v.  Home  Payne  (1879), 

(1835),  1  Cr.  M.  &  R.  692  ;  QraiU  v.  Hill  4  App.  Cas.  311 ;  Jotus  v.  Daniel,  [18941 

(1815),  1  Stark.  10.  2  Ch.  332. 

{h)  Cooke  V.  Oc/cy  (1790),  3  T.  R.  663  ;  (J)  Jordan  v.  Niyrtmi  (1838),  4  M.  & 

1  R  B.  783,  Ex.  Ch.,  as  explained  by  W.  165. 

Lush,  J.,  in  Stevenson  v.  McLean  (1880),  (w)   Wontmry.  Shairp {lSi7),  4  C.  B. 

6  Q.  B.  D.  346.  404,  441. 

(t)  iitcveiisoii  V.  McLean  (1880),  5  Q. 


Sect.  1. — The  Assent  of  the  Parties. 
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It  is  also  essential  to  a  contract  resulting  from  the  acceptance  of  Ch.  II.  s.  i. 
an  offer,  that  the  acceptance  should  be  communicated  to  the  party  ^^^f*^ 
offering ;  the  mere  mental  assent  of  the  acceptor,  uncommunicated      (Aaaeni). 


to  the  offerer,  is  not  enough  (n).  Communiea- 

If,  by  the  terms  of  the   proposal,   it   is   stipulated   that  the  tion  of  accept- 

aeeeptance  is  to  be  in  a  particular  manner, — e.^.,  in  writing,  an  „  ,'    . 

acceptance  in  any  other  manner  will  not  form  a  binding  contract  (o).  acceptance. 
So,  if  the  terms  in  which  the  proposal  is  accepted,  show  that  the  Acceptance 

parties  intended  that  a  formal  instrument  should  be  prepared  and  p^mrat^^  of 

agreed  upon  between  them,  and  that,  until  that  be  done,  no  con- » formal 

Affi*e6iiienfc 

tract  should  arise :  they  will  not  be  bound,  until  such  formal 
instrument  has  been  agreed  upon  (j>).  But  where  certain  terms  ff^^ssey  v. 
hare  been  mutually  assented  to,  the  mere  fact  that  the  parties  have 
expressly  stipulated  that  a  formal  instrument  shall  be  prepared, 
embodying  those  terms,  does  not,  by  itself,  show  that  they  have  not 
come  to  a  final  agreement  (^),  nor  does  the  fact  that  the  accept- 
ance contains  a  statement  that  the  acceptor  has  instructed  his 
solicitor  to  prepare  the  necessary  documents  (?*) ;  and  the  better 
opinion  seems  to  be  that  if  a  contract  to  buy  land  is  made  subject 
to  the  title  being  approved  by  the  purchaser's  solicitor,  the  intend- 
ing purchaser  will  be  bound  unless  his  solicitor  reasonably  dis- 
approTe  of  the  title  (s).  Where  a  draft  has  been  prepared  and  I>i*art. 
agreed  upon,  as  the  basis  of  a  deed  or  contract  between  the  parties, 
and  they,  without  waiting  for  the  execution  of  the  more  formal 
instrument,  proceed  to  act  upon  the  draft,  and  treat  it  as  binding 
npon  them,  both  parties  will  be  bound  by  it  (t). 

A  *'  slip  "  initialled  by  underwriters  at  Lloyd's  in  England  has  Slip,  whether 
been  held  to  form  a  complete  and  binding  contract  of  goods  in  New  i^nsurance.  ^ 
Zealand  against  fire,  and  not  to  be  subject  to  an  implied  condition 
tbat  a  policy  should  be  put  forward  for  signature  within  a  reason- 
able time  (u). 


(h)  Brogden  r.  MelropoliUin  B,  Co. 
(1877),  2  App.  Cas.  at  p.  692,  per  Lord 
BlackbariL 

(o)  Kingston  -  upon  -  Hull  {Govemon, 
*:.)  T.  Fetch  (1854),  10  Kxch.  610. 

(p)  See  JtosriUr  v.  Mill^  (1878),  3 
App.Ca.  1124,  1139,  1151  ;  Chinnock  v. 
MvdtioMss  of  Ely  (1865),  4  D.  J.  4c  S. 
«».  645,   646,    App.  ;     Winn  v.   Bull 

1577).  7  Ch.   D.  29,  per  Jessel,  M.R.  ; 

Btmyy.  BamardCs Inn{\^^\\  50  L.  J., 
<V  750 ;  May  y.  Thanuwn  (1882),   20 

'\  D.   705,    C.    A.  ;    HawkestcorUi  v. 

CV«y  (1886),  55  L.  J.,  Ch.  335  ;  Gray 

V  SwtUk  (1889),  43  Ch.  D.  208. 
{fj  Bet  Bossiter  r.  Millar,  supra  ;  Bon- 

"«««T.  JenJHn$  (1878),  8  Ch.  D.  70, 

^  A. ;  Lewis  v.  Brass  (1877),  3  Q.   B. 

fi.i«7.  aA. 


(r)  Bolton  Partners  v.  LambcH  (1888), 
41  Ch.  D.  295,  C.  A. 

(«)  See  per  Lord  Cairns,  C,  in  Hnssey 
V.  Horne  Payne  (1879),  4  App.  Cas. 
311  ;  Clack  v.  Wood  (1882),  9  Q.  B.  D. 
276,  C.  A.  ;  Chipperfield  v.  CarUr,  (1895; 
72  L.  T.  487,  where  an  offer  to  take  a 
lease  '*  to  be  approved  in  the  cu.stomary 
way  by  my  solicitor"  was  said  by  Wright, 
J.,  to  mean  that  the  solicitor  was  to  see 
that  nothing  irregular  or  unusnal  was 
inserted  in  the  formal  len»e  which  was  to 
cairy  out  the  agreement. 

(0  Per  Lord  Bhickbnni.  Brogden  v. 
Metropolitan  Rail.  Co.  (1877),  2  App.  Cas. 
666,  693. 

{u)  Thompson  ▼.  Adams  (1889),  23  Q. 
B.  D.  361,  per  Mathew,  J.  See  further, 
ch.  XX.  s.  3,  *%*ontracts  of  Insurance," 
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Chap.  II. — Requisites  of  a  Simple  Contract. 


CH.  II.  8.  1. 

Requisites 

of  Simple 

CojUract 

[AssetU), 

A  correspon- 
dence must  be 
looked  at  as  a 
whole,  to  see 
if  there  is  a 
contract. 


Waiver  of 
stipulation 
for  formal 
contract 


Right  of  either 
party  to 
retract 


Death. 

Rjitification, 
after  with- 
drawal, of 
agent's  accept- 
ance. 


Negotiations  and  correspondence  must  be  looked  at  as  a  whole  to 
see  whether  the  parties  to  them  have  concluded  a  binding  contract 
or  not  (x).  Even  letters  subsequent  to  letters  which,  if  they  had 
not  been  followed  by  such  subsequent  letters,  would  of  themselves 
constitute  a  contract,  may  be  referred  to  for  this  purpose  (y) ;  but 
of  course,  if  the  original  letters  are  so  unambiguous  as  to  form  a 
complete  contract  not  capable  of  or  requiring  further  explanation, 
further  negotiations  between  the  parties  cannot,  without  the  con- 
sent of  both,  get  rid  of  such  contract  (z). 

Where  a  vendor  by  a  memorandum  expressed  his  willingness  to 
sell  a  lease  ''  subject  to  the  preparation  by  his  solicitor  and  comple- 
tion of  a  formal  contract,'*  which  memorandum  the  purchaser 
signed  as  ''accepted,"  but  afterwards  repudiated  the  contract,  it 
was  held  that  the  vendor  could  not  waive  the  stipulation  for  a 
formal  contract  as  being  intended  for  his  benefit  alone,  so  as  to 
constitute  the  rest  of  the  memorandum  a  final  contract  enforceable 
against  the  purchaser  by  decree  for  specific  performance  (a). 

Until  both  parties  are  agreed,  each  has  a  right  to  withdraw  from 
the  negotiation  ;  so  that  a  party  is  not  only  not  bound  by  a  mere 
ofifer  not  accepted,  but,  before  it  is  accepted,  he  may  retract  his 
o£fer,  by  giving  notice  to  that  effect  to  the  person  to  whom  the  offer 
was  made  (b).  Thus,  in  Routledge  v.  Grant  (c),  where  the  defen- 
dant offered,  in  writing,  to  purchase  of  the  plaintiff  the  lease  of  a 
house,  provided  possession  were  given  on  the  25th  July,  and  a 
definitive  answer  within  six  weeks;  and  the  plaintiff,  in  answer, 
offered  to  give  possession  on  the  1st  August;  whereupon  the 
defendant,  before  the  six  weeks  had  expired,  retracted  his  offer  : — 
it  was  held  there  was  no  contract,  the  defendant's  offer  having  been 
withdrawn  before  it  was  accepted  by  the  plaintiff  (^). 

A  proposal  is  extinguished  by  the  death  of  the  proposer  (dd). 

It  is  a  rule  of  law  that  ratification  x>(  an  agent's  unauthorised 
acts  relates  back  to  the  act  ratified.  Therefore,  where  an  agent 
^vithout  authority  accepted  an  offer,  which  the  party  offering  after- 
wards withdrew  before  ratification  by  the  principal,  it  was  held  that 
the  ratification  by  the  principal  related  back  to  the  acceptance  so  as 
to  bmd  the  party  offering  notwithstanding  his  withdrawal  (e). 


where  the  effect  of  Mackenzie  v.  CovXson 
(1869),  L.  R.,  8  Eq.  368,  is  considered. 

(x)  Hussey  v.  Home  Payne  (1879),  4 
App.  Cas.  311. 

{y)  Bristol^  dx.,  Bread  Co.  v.  Maggs 
(1890),  44  Ch.  D.  616.  per  Kay,  J. 

(2)  Bellamy  v.  Lebenham  (1890),  45 
Gh.  D.  481,  i)er  North,  J. ;  and  see  postf 
ch  xiii  8  2 

(a)  Lloyd  v.  Nowell,  [1896]  2  Ch.  744, 
per  Kekewich,  J.,  distinguishing  the 
very  special  Uawksley  v.  OxUram,  [1892] 


8  Ch.  359,  C.  A. 

(6)  Byrne  v.  Van  Tienhovcn  (1880),  5 
C.  P.  D.  344. 

(c)  Routledge  v.  Grant  (1628),  4  Bing. 
653. 

(d)  See  also  Holland  v.  Eyre  (1825),  2 
Si.  &  St.  194. 

(dd)  Dickinson  v.  Dodds^  infra  {/), 
{fi)  BoUo7i  PaHncrs  v.  LatnJfcrt  (1888), 

41  Ch.  D.  295,  C.    A.  ;    and    see  post^ 

ch.  ix.  8.  1. 


Sect.  1. — The  Assent  of  the  Parties.  i3 

If  an  offer  has  been  made  for  the  sale  of  property,  and,  before  ^°'  n.  s.  i. 
that  offer  is  accepted,  the  person  who  made  it  agrees  to  sell  the  ^^^^^^ 
property  to  somebody  else ;  and  the  person  to  whom  the  first  offer     {Jssent). 


was  made  receives  notice,  in  some  way,  that  the  property  has  been  offer  cannot 
sold  to  another ;  he  cannot,  after  that,  make  a  binding  contract,  by  ^f  accepted 

ft  iter  know' 

accepting  the  offer  which  was  made  to  him  (/).  ledge  of 

contract  with 

(b)  Contract  by  letter  through  Post.  person. 

If  an  offer  be  made  by  letter  to  a  party  at  a  distance,  it  is  presumed  Presumption 
to  be  constantly  repeated  until  the  period  for  acceptance  arrives,  up  ??  **^  ^°" . 

^       tr  r  r  »     r  tinuance  of 

to  which  period  it  is  to  be  inferred  that  there  is  a  continuation  of  intention  to 
the  intention  to  contract ;  and  that  the  acceptance  of  the  exact  ^^^^^  • 
terms  proposed,  within  the  period  limited,  shall  form  a  complete 
contract  as  from  the  date  of  such  acceptance,  provided  the  party 
making  the  offer  has  not  in  the  interim  withdrawn  it.     Thus  in 
Adams  y»  Lindsell(g),   the   defendant,  by  letter,  offered  to   Bell  Adams  v, 
wool  to   the  plaintiff,   receiving   his  ansiver  in   course  of  post.  ^*'*^^^- 
The    letter   to  the  pla?ntiff   having  been  misdirected,   was  not 
received  by  him  until  two  days  later  than  it  ought  to  have  been  ; 
bat  he  answered  it  in  course  of  post,  agreeing  to  accept  the  wool. 
The  defendant,  however,  had  on  the  previous  day  sold  the  wool  to 
another  person,  whereupon  the  plaintiff  sued  him  for  non-delivery  : 
and  it  was  held  that  the  action  lay,  because  the  contract  had  been 
completed  by  the  plaintiff's  acceptance  of  the  defendants  offer,  and, 
as  the  delay  in  certifying  the  acceptance  arose  entirely  from  the 
defendant's  mistake,  the  plaintiff's  letter  must  be  taken,  as  against 
him,  to  have  been  received  in  course  of  post.     And  the  same  rule  Contract 
that  a  contract  is  completed  by  the  posting  of  a  letter  accepting  the  ^y^JSstinc  of 
propoBal  for  it,  was  recognized  and  acted  upon  in  the  House  of  letter  accept- 
Lord8»  in  Dunlop  v.  Higgins.   There  A.  B.,  of  Glasgow,  offered,  by  ^^\  for^jt! 
letter,  to  sell  to  C.  D.,  of  Liverpool,  a  quantity  of  iron  on  certain  Dunlop  v, 
terms.     By  the  usage  of  the  trade,  C.  D.  was  bound  to  accept  or  ^^99^^- 
refuse  the  offer  by  return  of  post ;  and  he  did,  in  fact,  write  and 
post  a  letter  accepting  it  in  due  time.     By  an  accident  connected 
with  the  transmission  of  the  letter  by  the  post-oflBce,  however,  this 
letter  did  not  reach  A.  B.  until  one  post  later  than  it  ought ;  and 
he  therefore  treated  C.  D.*s  letter  as  no  acceptance ;    but  their 
Lordships  held,  that  C.  D.'s  acceptance  of  the  offer  was  complete, 
and  that  A.  B.  was  bound  to  fulfil  the  contract  (/t). 

It  will  be  observed  that  in  the  above  case,  the  accepting  letter  in  Contract 
hd  arrived,  though  its  arrival  was  delayed.    It  has  been  since  Je'l^P/J^'g^od^ 
held  by  the  Court  of  Appeal  to  follow,  in  Household  Fire  In-  but  never 


received. 


(/)  Per  Hellish,   L.J.,   Diekinsm  v.       Aid.  681  ;  19  R.  R.  415. 
DMm  (1876),  2  Ch.  D.  463,  474,  C.  A.  (A)  l>unlop  v.  Hig^na  (1848),  1  H.  L. 

\a)  Adams  v.  Lindsell  (1818),  1  B.  k      Ca.  381. 
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Ch.  II.  s.  1. 

Requisites 
of  Contract 

Completion 
by  letter 
posted, 
but  not 
received. 

Household 
Fire  Insur- 
ance Co,  V. 
Grant. 


Kevocation 
of  offer  by 
post  does  nr)t 
operate  from 
posting. 

Henthom  v. 
Fraser. 


Acceptance  by 
post  of  offer 
not  made  by 

I>08t. 


Effect  of  re- 
vocation of 
accepting 
letter. 


surance  Co.  y.  Grant,  that  where  the  party  making  the  proposal 
expressly  or  impliedly  aathorises  the  employment  of  the  post  as  a 
means  of  communicating  the  acceptance,  as  where  a  proposal  made 
by  letter  is  accepted  by  letter,  the  contract  is  complete  at  the  time 
the  letter  accepting  the  offer  is  posted,  even  although  it  was  never 
received  by  the  person  to  whom  it  was  sent  (i) ;  or  though  the 
person  making  the  offer  posted  a  letter  of  withdrawal  before 
receiving  the  letter  of  acceptance  (j).  Both  these  cases  arose  upon 
allotments  of  shares  in  companies,  but  the  rule  upon  which  they 
were  decided  seems  to  be  of  general  application. 

This  rule,  however,  does  not  apply  to  the  revocation  of  an  offer. 
Such  revocation  is  not  complete  until  it  has  been  brought  to  the 
mind  of  the  person  to  whom  the  offer  was  made,  and  therefore  a 
revocation  sent  by  post  does  not  operate  from  the  time  of  posting 
it,  so  as  to  prevent  a  binding  contract  being  made  by  the  posting 
an  acceptance  after  the  revocation  of  the  offer  had  been  posted,  but 
before  it  had  been  received.  This  was  decided  by  the  Court  of 
Appeal  in  Henthom  v.  Fraser  {k),  in  which  also  the  rule  that  an 
acceptance  is  complete  when  posted  was  extended  to  a  case  in 
which  the  offer  of  which  it  was  an  acceptance  was  not  made  by 
post,  the  circumstances  under  which  the  offer  was  made  being  such 
that  it  must  have  been  within  the  contemplation  of  the  parties 
(who  lived,  the  party  accepting  at  Liverpool  and  the  party  offering 
at  Birkenhead,  where  he  had  handed  the  offer  to  the  party  accepting), 
that,  according  to  the  ordinary  usages  of  mankind,  the  post  might 
be  used  as  a  means  of  communicating  the  acceptance  of  the  offer. 

But  what  is  the  effect  of  the  revocation  of  an  accepting  letter 
communicated  to  the  other  party  before  the  accepting  letter  is 
received  ?  For  instance,  if  a  telegram  be  despatched  after  the 
posting  of  the  letter  of  acceptance,  and  received  before  the  letter 
of  acceptance  could  be  received,  would  the  telegram,  if  rejecting 
the  offer,  and  by  anticipation  cancelling  the  acceptance,  and  in  fact 
received  before  the  acceptance,  take  effect  instead  of  the  offer,  so 
as  to  make  the  acceptance  void  ?  This  point  was  forcibly  put  by 
Bramwell,  L.J.,  in  GrauVs  case  (/).  "  There  is  no  case  to  show," 
said  he,  'Hhat  such  anticipation  would  not  prevent  the  letter 
from  binding.     It  would  be  a  most  alarming  thing  to  say  that 

posal. 

(;')  Harris  8  case  (1872),  L.  R.,  7  Ch. 
587. 

{k)  Ifenthom  v.  Frase^,  [1892]  2  Ch. 
27,  C.  A.  ;  and  see  Ra^um  v.  Bumcss, 
(1896)  Comin.  Cas.,  Pt.  I.,  22,  where 
the  commanicatious  were  by  telegram. 

{I)  Grant's  case,  4  Ex.  D.  at  p.  235, 
by  way  of  a  rediictio  ad  absurdum  of  the 
judgment  of  the  majority  of  the  Ccmrt. 

In  Dunrnore  v.  Alexa7ider  (1880),  9 
Shaw  k  Dun.  109  (an  unsatisfactory  case) 


(i)  Per  Baggallay  and  Thesiger, 
L.JJ.,  Bramwell,  1j.J.,  diss.,  Bottse- 
hold  Fire  Insurance  Co,  v.  Grant  (1879), 
4  Ex.  D.  216,  C.  A. ;  overniling  The 
British  American  Tclfffraph  Co,  v, 
Colsmi  (1871),  L.  R,,  6  Ex.  108,  where 


the  Court   of  Exche4iuer  (Kelly,  C.B., 
Hiffgins),  that  there  was  no  binding  con- 


Bi-auiwell,   B.,   and   Pigot,    B.)  unani- 
mously held  (distinguishing  Vunlop  v. 


tract,  until  the  letter  of  acceptance  was 
received  by  the  party  who  made  the  pro- 


Sect.  1. — The  Assent  of  the  Parties. 
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it  wonid — to  say  that  a  letter  honestly  bat  mistakenly  written  and  ^"*  n.  b.  i. 
posted  must  bind  the  writer,  if  hours  before  its  arriyal,  he  informed     J^i^ 

*  of  Contract 

the  person  addressed  that  it  was  coming,  but  wrong  and  recalled."       (Asmu). 

The  point  seems  stiU  to  be  an  open  one  upon  the  authorities  (m), 
and  not  concluded  by  the  actual  judgment  of  the  majority  of  the 
Court  in  Grant* 8  case.     And  it  is  submitted  that  the  rule  of  that  Effect  ot 
ease  that  a  contract  is  concluded  by  the  posting  of  a  letter,  though  revocSlocPof 
not  delivered,  is  merely  an  artificial  rule  induced  by  necessity ;  that  accepting 

letter 

in  actual  communication  of  a  refusal  would  prevail  over  a  con- 
structive communication  of  acceptance;  and  that  such  actual 
eommunication,  reaching  the  offeror  before  the  constructive  com- 
munication could  possibly  reach  him,  would  prevent  the  contract 
irom  being  concluded  by  the  constructive  communication  whether 
it  should  become  actual  or  not. 

But  in  the  present  state  of  the  authorities,  it  may  be  prudent  Practical 
for  both  offeror  and  acceptor  to  communicate  the  offer  and  accept-  *"^®* 
inoe  by  registered  letter  when  communicating  by  post  (n) ;  and  for 
an  offeror  to  make  his  offer  conditional  on  the  actual  receipt  of  an 
acceptance  vdthin  some  definite  time  (o). 

Contracts  by  telegram  satisfy  the  Statute  of  Frauds,  which,  as  Contracts  by 
we  shall  see  presently  (Ch.  IV.,  sect.  2),  requires  certain  contracts  *^^^^^™- 
to  be  made  by  signed  writing  (j>),  and  an  offer  by  telegram  is  pre- 
sumptive evidence  that  a  prompt  reply  is  expected  (q).  Where  an 
offer  is  made  through  an  agent  by  telegram,  and  accepted  by 
telegram,  the  contract  is  complete,  and  the  party  accepting  cannot 
repudiate  the  contract  on  the  ground  that  his  telegram  has  a 


an  tec«ptance  was  held  cancAlled  by  a 
letter  deliyered  at  the  same  time. 

(m)  See  Anson  on  Contracts,  8th 
d,  at  p.  27  ;  Benjamin  on  Sales,  4th 
cd.,  at  p.  57  ;  and  Pollock  on  Contracts, 
6Ui  ed.,  at  p.  35 ;  bnt  these  writers 
ippetr  to  think  it  probable  that  the 
WDi  wiU  not  be  decided  as  submitted 
am,  "English  Courts  may  now  be 
booad  to  bold  that  an  unqiuliiiod  ac- 
eq>Unce,  once  posted,  cannot  be  revoked 
^ven  by  telegram  or  special  mei^senger 
Qitotripping  its  arrival,"  it  is  said  in 
PcQock  on  Contracts,  at  p.  85  ;  but  it 
^pean  from  p.  38  that  the  writer  con- 
ttien  that  so  to  hold  would  be  wrong 
Q  principle. 

<»)  See  Conveyancing  Act,  1881, 's.  67; 
Settled  Land  Act,  1882,  r.  45 ;  Agricul- 
%il  Holdings  Act,  1883,  s.  28,  as  to 
ASacncy  of  tiervice  of  notices  by  regis- 
lesdletUr. 

»  As  sogfleated  in  Pollock  on  Con- 
^^  6th  «dL  at  p.  37,  where  it  is  put 
'M  **Uke  practical  conclusion  seems  to 
t(  tkt  every  prudent  man  who  makes 
'Mtler  of  any  importance  by  letter  should 
3?nMly  make  it  conditional  on  his 
u  receipt  of  an  acceptance  within 


some  definite  time.'* 

{p)  Godwin  v.  Francis,  (1870)  L.  R., 
5  C.  P.  295.  In  the  United  Stetes 
"the  inclination  of  the  authorities 
seems  to  be  that  contittcts  made  by 
telegram  obey  the  same  rule  as  con- 
tracts through  the  mail,  and  are  com- 
pletf}  ns  soon  as  the  acceptance  is  left  at 
the  office  of  the  telegraph  company  f«r 
transmission,  although  the  sender  with- 
draws the  message  immediately  after- 
wards, and  before  it  is  forwarded  to  the 
party  from  whom  the  offer  came  or  the 
contents  have  been  communicated  in 
any  other  way."  Hare  on  Contracts 
(Am.  1887).  citing  Trevoi-y,  Wood,  36 
N.  Y.  307. 

No  contract  is  effected  by  letters 
crossing  in  the  course  of  the  post,  but 
the  words  *•  reply  by  return  of  post" 
have  been  said  not  to  mean  exclusively 
'*  reply  hy  Utter  by  return  of  post,"  but 
to  include  authority  to  reply  by  telegram 
or  by  verbal  message,  or  any  means  not 
later  than  a  letter  by  post  would  reach 
its  destination.  Tinny.  Hoffman.  (1873) 
29  L.  T.  271,  Ex.  Ch. 

{q)  Quenerduaine  v.  Cole  (1883),  32 
W.  R.  185. 
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Ch.  II.  8. 1.  meaning  which  would  not  be  apparent  to  the  agent  or  the  other 

^^^     contracting  party  (r) . 

Cmtract         Where  a  treaty  is  commenced  by  letter,  and  an  offer  made  by 
Kf^mit), —  letter  is  verbally  rejected,  the  party  who  made  the  offer  is  relieved 


ofoffer'by^^"  from  his  liability,  unless  he  consent  to  renew  the  treaty  (a). 

letter. 

(c)  Rule  as  to  imitualiti/. 


Rale  as  to 
mutuality. 


Conditional 
eontracta. 


From  what  is  stated  above,  it  appears  that  the  assent  or  consent 

of  the  parties  to  the  terms  of  the  agreement  must  be  mutiuil,  even 

although  the  promise  of  one  of  them  be  in  itself  positive  and 

unambiguous.     But,  although  this  be  the  case,  still  it  does  not 

follow  that  an  agreement  will,  in  every  case,  be  bad  for  want  of 

mutuality,  merely  because  each  party  cannot,  from  the  time  of  the 

making  thereof,  have  an  action  upon  it,  in  regard  to  matters  to  be 

performed  by  the  other  contracting  party.     There  are,  certainly, 

cases  in  which,  if  it  appear  that  the  one  party  never  was  bound  on 

his  part  to  do  the  act  which  forms  the  consideration  for  the  promise 

of  the  other,  the  agreement  will  be  void  for  want  of  mutuality ; 

but  there  are  others  in  which  tliis  rule  does  not  ^old.     Thus,  if  A. 

agree  that,  in  consideration  that  B.,  the  obligee  of  a  bond  on  which 

C.  is  liable,  will  forbear  to  sue  C.  for  a  certain  time,  he,  A.,  will 

pay  to  B.  the  sum  due  on  the  bond ;  it  is  clear  that  B.  is  not 

bound  by  his  promise  to  forbear,  although  it  is  equally  clear  that, 

unless  he  do  forbear,  he  cannot  sue  A.  on  his  agreement  (t).     So, 

an  agreement  by  A.  to  supply  goods  to  B.  at  certain  prices  and  in 

such  quantities  as  B.  may  order  from  time  to  time,  is  not  bad  for 

want  of  mutuality ;  although,  until  B.  has  given  an  order  for  goods, 

he  cannot  sue  A.  upon  his  agreement  (u).    So,  where  a  person  says, 

*'  In  case  you  choose  to  employ  this  man  as  your  agent  for  a  week, 

I  will  be  responsible  for  all  such  sums  as  he  shall  receive  during 

that  time,  and  neglect  to  pay  over  to  you ;  "  the  party  indemnified 

is  not,  therefore,  bound  to  employ  the  person  designated  by  the 

guarantee ;  but  if  he  do  employ  him,  then  the  guarantee  attaches 

and  becomes  binding  on  the  party  who  gave  it  (r).     In  such  cases 

as  these,  it  is  clear  that  there  is  no  want  of  mutuality  in  the 

agreement  come  to  by  the  parties;   and  yet  they  are  cases  of 

contracts  which,  at  the  time  they  were  made,  were  not  binding  on 

both  sides ;  but  in  which,  on  the  contrary,  the  whole  duty  to  be 

performed  rests  with  one  of  the  contracting  parties. 


(r)  Rothv,  TayaeTi,  (1896)  Comm.  Cas. 
Pt  II..  Vol.  1. 

(s)  Sheffield  Caiial  Company  v.  Shef- 
field and  Rotherain  Hailway  Catnpimij 
(1841),  8  Rail.  Cas.  121. 

(0  See  Mortati  v.  Bum  (1837),  7  A. 
k  £.  19,  26. 

(«)  Great   Northern  Bailicay  Co.   v. 


WiOiam  (1873),  L.  R.  9  C.  P.  16. 

(t?)  Per  Parke,  B.,  Kennatoay  v.  Tre- 
leavan  (1839),  5  M.  k  W.  498,  501 ;  and 
see  per  Patteson.  J.,  Mills  v.  Blackall 
(1847),  11  Q.  B.  358  ;  and  see  per  Bayley 
and  Holroyd,  JJ.,  Payne  v.  Ives  (1828), 
3  D.  &  R.  664. 


Sect.  1. — The  Assent  op  the  Parties. 
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HequisUes 

of  Simple 

Contract 

{Assent). 


But  wherever  it  appears  that,  if  the  contract  were  not  binding  Ch.  II.  s.  i. 
on  both  parties  at  the  time  it  was  made,  this  want  of  mutaality 
would  leave  one  party  without  a  valid  and  available  consideration  for 
his  promise,  then  the  contract  will  be  void  (v). 

Thus,  in  a  case  in  which  it  was  attempted  to  charge  a  defendant 
upon  an  award ;  Lord  Kenyon  held  that  it  was  necessary  to  prove 
that  the  plaintiff  also  had  agreed  to  be  bound  by  the  award,  as 
otherwise  there  was  no  mutuality ;  and  that  therefore  the  defen- 
dant's agreement  was  a  mere  nudum  pactum,  and  not  binding  on 
him  (x).  So,  a  written  agreement  "  to  remain  with  A.  B.  two  years 
for  the  purpose  of  learning  a  trade,"  is  not  binding,  for  want  of 
reciprocity;  namely,  an  engagement  by  A.  to  teach  (y).  So,  where 
B.  contracted  in  writing  to  work  for  the  plaintiff  in  his  trade,  and 
for  no  other  person,  during  twelve  months,  and  so  on  from  twelve 
months  to  twelve  months,  until  B.  should  give  notice  of  quitting ; 
it  was  held,  that  the  agreement  was  bad  for  want  of  mutuality,  the 
plaintiff  riot  having  been  bound  to  employ  B.  (z). 

And  so,  in  an  action  for  breach  of  promise  of  marriage,  the  jury  Contract  to 
must  be  satisfied  that  there  were  mutual  promises  to  marry ;  and  ™*"^* 
therefore  the  plaintiff  mast  give  some  evidence  that  she  or  he 
had,  by  word  or  action,  accepted  the  defendant's  proposal  (a). 

There  are  likewise  some  few  exceptions  to  the  rule,  that  both  Exceptions 
parties  must  be  bound,  or  that  neither  is  liable,  which  do  not  arise,  in  case  of  ' 
like  those  we  have  been  considering,  from  anything  in  the  form  of  ^^f^^^J^^ 
the  contract  itself.     Thus,  an  infant  may  sue,  though  he  cannot  be 
sued,  upon  his  contract  {b) ;  for  infietncy  is  a  personal  privilege.    So 
a  party  may  have  a  defence  against  a  claim  upon  a  contract,  on  the 
ground  of  fraud  upon  him,  although  this  would  be  no  answer  to 
kig  action  upon  the  contract ;  for  a  man  cannot  avail  himself  of  his 
own  wrong.     Upon  the  same  ground,  a  contract  may  be  voidable 
tB  against  a  tradesman  who  sells  on  a  Sunday,  although  the  buyer, 
not  knowing  that  the  vendor  was  acting  in  the  course  of  his  trade, 
may  sue  thereon  (c).     So  a  contract  may  not  be  binding  on  one 
party,  because  he  has  not  signed  it  according  to  the  Statute  of 
Frauds ;  and  yet  he  may  sue  the  other  party  who  has  signed  it  (d) ; 


(r)  Per  Cur.,  Arnold  v.  Mayor  of  Poole 
(1&42),  4  M.  &  G.  860,  896. 

(z)  Kingston  v.  Phelps  (1794),  Peake, 
299 ;  and  see  Biddle  v.  Dowse  (1827), 
«  B.  4  C.  255  ;  Ferrer  v.  Ovm  (1827). 
7  B.  *  C.  427 ;  Marsh  v.  Wood  (1829), 
»  a  &  C.  659. 

(y)  Lees  v.  WTiUeomb  (1828),  5  Bing. 
M;  per  Cur..  Ellen  v.  Topp  (1851),  6 
ExcL  424,  442  ;  and  see  Bates  v.  Cort 
im\  2  B.  A  C.  474. 
IS)  Sykes  v.  I>ixon  (1839),  9  A.  &  E. 
^ ;  and  wee  Aspdin  v.  Aitstin  (1844). 
5(1.  B.  671  ;  PUkingitm  v.  ScoU  (1846), 

C.C. 


15  M.  &  W.  657  ;  Re^.  v.  Welch  (1858), 
2  E.  &  B.  857  ;  Hartley  v.  Oummings 
(1847),  5  0.  B.  247  ;  Payne  v.  New  South 
WaleSf  <fcc..  Navigation  Co.  (1854),  10 
Exch.  283. 

(a)  Daniel  v.  Bowles  (1826),  2  C.  &  P. 
553  ;  and  see  Ch.  XYIII.,  post. 

(b)  HoU  V.  Ward  (1732),  2  Str.  987. 

(c)  Bloxsome  v.  Williams  (1824),  3 
B.  &  C.  232. 

(d)  Laythoaip  v.  Bryant  (1886),  a 
Scott,  238 ;  and  see  Seton  v.  Slade 
(1802),  7  Ves.  jun.  ^65;  6  R.  R.  124. 
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Oh.  II.  8.  1.  for,  in  this  case,  as  we  have  seen,  the  objection  merely  goes  to  the 
Be^tsii^    evidence  of  the  agreement. 

Contract  So  there  is  an  objection  to  the  above  rule,  in  all  cases  where 

^  ^^^'     a  person  acting  as  agent  for  another  professes,  though  without 


Or  agents,  authority,  to  contract  for  him.  In  such  cases,  the  maxim  omnis 
out  authority,  rotikahitio  retrotrahitur  et  mandato  priori  aequiparatur  applies :  the 
subsequent  assent  or  recognition  by  the  party  for  whom  the  agent 
professed  to  act,  being  equivalent  to  a  previous  authority  (e). 
ThuSy  where  A.  and  B.  were  jointly  interested  in  a  quantity  of  oil, 
and  A.  entered  into  a  contract  for  the  sale  of  it,  without  the 
authority  or  knowledge  of  B.,  who,  upon  receiving  information 
of  the  circumstance,  refused  to  be  bound  by  it,  but  afterwards 
assented,  and  samples  of  the  oil  were  delivered  to  the  vendees ;  it 
was  held,  that  B.'s  subsequent  ratification  of  the  contract  rendered 
it  binding  upon  him  (/).  But  in  such  cases  it  must  appear,  that 
the  agent  professed  to  act  for  the  party  who  sues  on  the  contract  (g). 


Of  the  con- 
sideration. 

General  mle 
as  to  the  ne- 
cessity for. 


Sect.  2. — The  Consideration  fcyr  the  Contract, 

Our  second  proposition  was  that,  to  constitute  an  agreement  not 
under  seal,  there  must  be  a  good  and  valid  consideration.  And  as 
to  this  the  rule  is,  that  a  sufficient  consideration  or  recompense  for 
making,  or  motive  or  inducement  to  make,  the  promise  upon  which 
a  party  is  charged,  is  of  the  very  essence  of  a  contract  not  under 
seal,  both  at  law  and  in  equity ;  and  that  such  consideration  must 
exist,  or  the  promise  will  be  void,  and  no  action  be  maintainable 
thereon  {h) .  Ex  mido  pacto  non  oritur  actio.  The  earliest  records 
of  our  law  show  that  this  maxim  was  always  recognized  in  this 
country.  But  it  is  a  principle  not  peculiai*  to  English  law.  It 
was  recognized  in  the  civil  law ;  and,  indeed,  we  have  borrowed 
from  the  Boman  jurists  the  term  nudum  pactuniy  as  applied  to 
promises  without  consideration  (t).     And  it  is  also  a  maxim  in  the 


(e)  See  per  Cur. ,  Bird  v.  Broum  (1850), 
4  Exch.  786,  798 ;  per  Bayley  and  Hoi-' 
royd,  JJ.,  Saundersonw,  OrijUh  {l%2^), 
6  B.  &  0. 909,913,  915  ;  Portuguese  Mines, 
In  re,  Badman,  Ex  parte,  (1890)  45  Oh. 
D.  16. 

(/)  SoamesY.  Spencer  (1822),  1  D.  & 
B.  32. 

(or)  See  Saunderaon  v.  Griffith,  snpra. 

(A)  Noy,  Max.  21  ;  SharingUm  v. 
Strotton  (1666),  Plowd.  c.  302,  806,  309; 
RawnY.  Hughes  (in  error)  (1778),  7  T.  R. 
350,  n.  (a) ;  Barrell  v.  Trussell  (1811), 
4  Taunt.  117,  121.  "  A  bargain  without 
a  consideration   is    a  contradiction    in 


terms,  and  cannot  exist ; "  per  Lord 
Loughborough,  C,  MyddUton  y.  Lmvt 
Kenyon  (1794),  2  Ves.  jun.  891. 

(t)  2  Bl.  Com.  445.  Nudum  pactum 
est  ubi  nulla  subest  causa  prceter  cowoenir 
tionein.  It  appears,  however,  that  by 
the  civil  law,  a  verbal  promise  or  agree- 
ment, although  without  consideration, 
was  binding  if  made  with  certain  pre- 
scribed solemnities.  Obligations  tnus 
created  were  called  Stipulations.  See 
1  Fonb.  Tr.  Eq.,  5th  ed.,  836,  n.  (a). 
As  to  what  was  nudum,  pactum  by  the 
civil  law,  see  id.  840. 


Sect.  2. — The  Consideration.  19 

French  law,  that  a  consideration  or  cause  is  essential  to  the  validity  Ch.  II.  s.  2. 

of.  promise  (i).  ^^ 
The  above  rule,  as  applied  to  simple  contracts,  seems  to  be      Contract 

Almost  without  exception  in  the  English  law.     Even  in  the  case  of  ^^^^^T^ 
bills  of  exchange  and  pramissory  notes,  a  consideration  is  necessary 


Rule  as  to 

to  give  them  effect.  The  rule  is,  that  a  consideration  is  essential  bills  of  ex- 
even  in  the  case  of  such  instruments ;  but  they  differ  from  other  ^^"8®- 
simple  contracts  in  this — that  whereas,  in  general,  it  must  appear 
affirmatively  that  there  was  a  consideration  for  such  contracts,  the 
Courts  hold,  that  in  the  case  of  bills  and  notes,  unless  the  trans- 
ition be  affected  by  fraud  or  some  suspicion  of  fraud,  a  considera- 
tion is  to  be  presumed  to  exist,  until  the  contrary  is  shown  (I). 

As  to  what  is  a  valid  consideration  to  support  a  simple  contract,  Wliat  con- 

'  Jl A.' 

it  is  hardlj  necessary  to  observe,  that,  if  the  consideration  be  gj[ffi"enu 
Hifgal,  the  contract  will  be  void.  It  is  not,  however,  proposed  at 
pnesent  to  treat  of  iUegal  considerations,  which  are  fully  treated  in 
Chapter  XXI.,  postj  but  merely  to  point  out  what  considerations 
916  in  law  deemed  mfficienty  or,  to  use  the  more  common  term, 
vabuMe  (m). 

Valuable  considerations  are  divided  by  the  civilians  into  four  what  cou- 
kinds : — Ist.  Do  ut  des ;  as  when  I  give  money  or  goods,  on  "^^I^JI^t- 
contract  that  I  shall  be  repaid  money  or  goods  for  them  again. 
Of  this  kind  are  all  loans  of  money  upon  bond  or  promise  of 
repayment ;  and  all  sales  of  goods, — in  which  there  is  either  an 
express  contract  to  pay  so  much  for  them,  or  else  the  law  impUes 
a  contract  to  pay  so  much  as  they  are  worth.  2nd.  The  second 
flpecies  is  f ado  ut  facias;  as  when  I  agree  with  a  man  to  do  his 
vork  for  him,  if  he  will  do  mine  for  me ;  or  if  two  persons  agree 
to  marry  together,  or  to  do  any  other  positive  act  on  both  sides. 
Or  it  may  be  to  forbear  on  one  side,  in  consideration  of  something 
done  on  the  other ;  as  that  in  consideration  the  tenant  will  repair 
bis  house,  the  landlord  will  not  sue  him  for  waste.  Or  it  may  be 
far  mutual  forbearance  on  both  sides ;  as  that,  in  consideration  that 
A.  will  not  trade  to  Lisbon,  B.  will  not  trade  to  Marseilles  ;  so  as 
W  ttoid  interfering  with  each  other.  8rd.  The  third  species  of 
QQBsideration  v&fado  ut  des;  when  a  man  agrees  to  perform  any- 

'i)  "L'obligation  sans  cause,  on  sur  (/)  Mills  v.  Barber  (1836),  1  M.  &  W. 

^  fassae  eanse,   oa  sur  cause  illicite,  425,    432.     As  to  what  is  sufficient  to 

^  foA  avoir  aueun  effet ;  *'  Code  Civil,  cast  ou  the  plaintiff  the  onus  of  proving 

^  III.  tit.  8,  8.  4 ;  see  1  Pothier,  Tr.  that  he  gave  value  for  a  bill  or  note,  see 

•*>y.  p.  1,  c.  1,  8.  1,  art.  8,  8.  4.     By  Bills  of  Exchange  Act,  1882,  s.  30,  post, 

^Wv  of  Scotland,  gratuitous  contracts  ch.  xvi.  s.  2. 

*^<^;stions  are  effectual  against  the  (m)  As  to  the  old  division   between 

*^  md  his  heirs,   but  not  in   all  "good*'  and  "valuable  consideration," 

f^  It  igainst  creditors ;   Bell,  Prin.  see  p.  4,  ante. 
§«. 

c  2 
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Chap.  II. — Requisites  of  a  Simple  Contract. 


Ch.  II.  8.  2. 

Bequisites 
of  Simple 
Contract 
(Considera- 
tion). 


General  rale 
as  to  suffi- 
ciency of. 


Bole  as  to 
adequacy  of, 
with  respect 
to  the  benefit 
conferred  on 
the  proniiaer. 


thing  for  a  price,  either  specijScally  mentioned,  or  left  to  the  deter- 
mination of  the  law  to  set  a  value  to  it.  As  when  a  servant  hires 
himself  to  his  master  for  certain  wages,  or  an  agreed  sum  of 
money ;  here  the  servant  contracts  to  do  his  master's  service,  in 
order  to  earn  that  specific  sum.  Otherwise,  if  he  be  hired  gene- 
rally, for  then  he  is  under  an  implied  contract  to  perform  this 
service  for  what  it  shall  be  reasonably  worth.  4th.  The  fourth 
species  is  do  ut  facias,  which  is  the  direct  counterpart  of  the 
preceding.  As  when  I  agree  with  a  servant  to  give  him  such 
wages  upon  his  performing  such  work ;  which  is  nothing  else  but 
the  last  species  inverted ;  for  sermisfacit  ut  hems  det,  and  heras 
dat  ut  servusfaciat  (n). 

The  general  rule  as  to  the  su£Sciency  of  the  consideration  is  that 
it  may  arise  either,  Ist,  by  reason  of  a  benefit  resulting  to  the 
party  promising,  or  to  a  third  person,  by  the  act  of  the  promisee  ; 
or,  2ndly,  by  reason  of  the  latter  sustaining  any  loss  or  incon- 
venience, or  subjecting  himself  to  any  charge  or  obligation,  however 
small  the  benefit,  charge,  or  inconvenience  may  be ;  provided  such 
act  be  performed,  or  such  inconvenience  or  charge  incurred,  with 
the  consent,  express  or  implied,  of  the  promiser,  or,  in  the  language 
of  pleading,  at  his  request  (o). 

Before  we  proceed  to  illustrate  this  general  rule,  by  referring  to 
particular  instances,  it  may  be  proper  to  give  some  general  explan- 
ation of  its  dififerent  branches. 

In  the  first  place,  touching  the  benefit  conferred  on  the  promiser 
sought  to  be  charged,  we  may  observe,  that  it  is  not  essential  that 
the  consideration  should  be  adequate  in  point  of  actual  value, — ^ihe 
law  having  no  means  of  deciding  upon  this  matter  (p) ;  and  it  being 
considered  unwise  to  interfere  with  the  facility  of  contracting,  and 
the  free  exercise  of  the  judgment  and  wiU  of  the  parties,  by  not 
allowing  them  to  be  sole  judges  of  the  benefits  to  be  derived  from 
their  bargains, — ^provided  there  be  no  incompetency  to  contract, 
and  the  agreement  violate  no  rule  of  law.     It  is,  indeed,  necessary 
that  the  consideration  should  be  of  some  value  (q) ;  but  it  is  suffi- 
cient, as  we  have  said,  if  it  be  of  slight  value  only ;  or  even  if  it  be 
such  as  could  be  valuable  to  the  party  promising  {r).    E.g.,  the 
compromise  or  abandonment  of  a  doubtful  right  is  a  sufficient  con- 


{n)  2  Bl.  Com.  444—5. 

(o)  See  per  Cur.,  Gerhard  v.  Bates 
(1858),  2  E.  &  B.  476,  487  ;  per  Lord 
Ellenborough,  C.  J.,  Bunny.  Guy  (1803), 
4  East,  190,  194  ;  7  R.  R.  560  ;  per 
Tindal,C.  J.,  Willaits y.  Kennedy  {IS&l), 
8  BiDg.  5,  8. 

(p)  See  Moss  v.  Hall  (1850),  6  Exch. 
46   49. 

Iq)  Smith  v.   SmUh  (1584),  8  Leon. 


88. 

(r)  Vei' Cut.  ,  ffaigh  y.  Brooks  (18S9), 
10  A.  &  E.  309,  820.     And  see  Cheale  v. 
Kenward  (1868),    27  L.   J.,   Ch.     784, 
787  ( App. ).    Adequacy  of  consideration, 
when  material  at  law,  is  a  question  for 
the  Court;    per  Cur.,  MaUan  v.     May 
(1843),  11  M.  &  W.  658,  668;  per  Boat;, 
C.  J.,  Homer  v.  Ashford  (1826),  3  BinK. 
322,  327. 
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Bideration  for  a  contract,  even  where  it  turns  out  that  the  point  Ch.  II.  s.  2. 
given  up  was,  in  truth,  against  the  promisee  («).  "%^***^ 

And  the  same  rules  prevail  in  equity  {t),  inadeqaacy  of  considera-      Oontrad 
tion  being  held,  of  itself,  to  he  no  ground  for  impeaching  a  contract,    ^  ^^^x 

whether  such  contract  relate  to  the  sale  of  an  estate  (u),  or  an  i —t' 

annuity  (v),  or  any  other  subject  (x).  equity. 

But  it  is  said  that  an  equity  may  be  founded  on  inadequacy  of 
eonsideration,  where  the  inadequacy  is  such  as  to  involve  the  con- 
clnsion,  that  the  party  either  did  not  understand  what  he  was  about, 
or  was  the  victim  of  some  imposition  (y). 

So,  as  regards  the  extent  of  trouble,  loss,  or  obligation  which  the  With  respect 
promisee  has  taken  upon  himself  at  the  promisor's  request,  we  shall  imposed  o?^ 
find,  on  considering  the  cases  to  he  presently  referred  to,  that  it  is  ^QpromiMe. 
inunaterial  that  the  detriment  or  charge  thus  assumed  is,  in  fact, 
of  the  most  trifling  description,  provided  it  be  not  utterly  worthless 
in  &ct  and  in  law ;  and  that,  unless  it  appear  that  the  promisee  in- 
curred no  detriment  whatever,  it  need  not  he  shown,  in  order  to 
constitute  a  good  consideration,  that  a  benefit  resulted  to  the  pro- 
miser  from  the  performance  by  the  promisee  of  the  stipulated  act. 
Thus,  where  the  declaration  stated  that,  in  consideration  that 
plaintiff,  at  defendant's  request,  had  consented  to  allow  defendant 
to  weigh  two  hoilers  of  the  plaintiff,  the  defendant  promised  to 
give  them  up  after  weighing,  in  as  perfect  condition  as  they  were 
in  at  the  time  of  the  consent ;  it  was  held,  on  motion  in  arrest  of 
judgment,  that  the  consideration  was  sufficient  (xr).  So,  where  the 
declaration  stated  that,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  given  the  latter  a  certain  letter,  by 
means  of  which  he  was  enabled  to  end  disputes  which  had  arisen 
between  himself  and  third  parties,  the  defendant  promised  to  give 
plaintiff  1,OOOZ. ;  it  was  held  a  sufficient  consideration  for  defen- 
dant's promise  (a). 

So  a  licence  by  the  plaintiff  to  the  defendant,  to  do  an  act  which  Liceace 
the  plaintiff  has,  by  law,  power  to  prevent  the  defendant  from 
doing ;  or  the  waiver  of  a  tort,  by  committing  which  the  defendant 


{$)  Longridge  ▼.  DorviUe  (1821),  5  B. 
*Ald.  117. 

(0  Per  Turner,  L.  J.,  Townend  v. 
Tflfer  (1866),  L.  R.,  1  Ch.  446,  458  ; 
(^ifdt  r.  Kemoard  (1858),  27  L.  J.,  Ch. 
7M. 

(«}  Coles  y.  Treeothick  (1804),  9  Yes. 
jmi.  234,  246  ;  7  R.  R.  167  ;  Western  v. 
hndl  (1814),  3  V.  &  B.  187  ;  13  R.  R. 
U8. 

It)  Fhyer  y.  Shearard  (1748),  Amb. 
U;  Loio  V.  Barchard  (1803),  8  Ves. 
W;7R.  R.  4. 


(a?)  See  Sugd.  Con.  View,  197  ;  1  E. 
Chitty's  Eq.  Index,  CcmsidercUionf  2 ; 
1  Bridg.  Eq.  D.  859. 

(y)  Per  Lord  Westbury,  TenTieni  v. 
Tennents  (1870),  L.  Rep.,  2  Sc.  Ap.  6, 
9*;  and  see  Milnesv,  Uowley  (1820),  8 
Price,  620  ;  PrebbU  v.  Boghust  (1818), 
1  Swanst.  309,  at  p.  829. 

(?)  Bainhridge  v.  Firmstatie  (1838),  8 
A.  k  E.  743. 

(o)  JVilkinson  v.  Oliveira  (1835),  1 
Scott,  461 ;  and  see  Sturlyn  v.  Albany 
(1588),  Cro.  Eliz.  67. 
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clfS^^e     ^  ^^^  plaintiff,  is  a  sufficient  consideration  (6). 

Central         So,  where  an  order  to  facilitate  the  making  of  an  agreement,  for 

iion).    '    ^hich  there  was  a  sufficient  consideration  between  the  plaintiff  and 

~     r     z      a  third  person,  the  defendant, — who  personally  received  no  benefit 

by  third  per-    from  the  agreement, — ^became  a  party  thereto ;  it  was  held  that,  as 

sonbecoming  ^.j^^  agreement  was  such  as  the  plaintiff  would  not  have  made, 

unless  the  defendant  had  become  a  party  to  the  contract,  there  was 

A  sufficient  consideration  for  the  promise  of  the  latter  (c).     And 

where  the  declaration  stated,  that  one  B.  wished  to  get  possession 

of  certain  deeds  which  the  defendants  held,  and  which  they  were 

willing  to  give  up  on  the  plaintiff's  accepting  and  paying  certain 

bills ;  that  the  bills  were  accepted  by  plaintiff  upon  R.*s  request, 

and  on  his  engagement  to  procure  the  defendants  to  deliver  up  the 

deeds  on  payment  of  the  bills ;  and  that,  in  consideration  of  the 

plaintiff  accepting  the  bills,  the  defendants  agreed  to  deliver  the 

deeds  when  the  biUs  should  be  paid ;  it  was  held,  on  demurrer, 

that  the  declaration  disclosed  a  sufficient  consideration  {d). 

So  it  is  a  sufficient  consideration  for  a  promise,  that  the  plaintiff 
undertook  to  endeavour  to  perform  any  act  at  the  defendant's 
request,  e.^.,  to  procure  a  lease,  or  a  note  from  a  debtor,  &c.,  (e) ; 
for  this  must  be  an  inconvenience  to  the  plaintiff,  and  might 
eventually  benefit  the  defendant.  But,  in  such  a  case,  a  bondjide 
effort  on  the  part  of  the  plaintiff,  to  attain  the  proposed  object  for 
the  defendant,  would  be  necessary. 

An  agreement  to  enter  into  an  agreement  with  another  person,  as 
to  agree  to  take  a  lease  from  him,  is  a  sufficient  consideration  (/)• 

It  was  held  in  an  old  case,  that  the  mere  giving  leave  of  absence 
to  a  soldier,  at  the  instance  of  a  third  person,  is  a  good  considera- 
tion for  a  promise  by  the  latter  to  thei  captain  who  gave  such  per- 
mission, that  the  soldier  should  return  in  ten  days,  or  that  the 
promiser  would  pay  the  captain  20Z.  ((/). 

And  generally,  any  damage,  or  any  suspension  or  forbearance  of 
his  right,  or  any  possibility  of  a  loss  occasioned  to  the  plaintiff 
by  the  promise  of  another  is  a  sufficient  consideration  for  such 
promise  {h) ;  but  if  the  consideration  for  the  defendant's  promise 
be  an  act  which  occasions  neither  a  benefit  to  himself,  nor  a  charge 


Agreement  to 
endeayonr. 


Agreement  to 
agree  with  a 
third  person. 


General  rule. 


(6)  See  Edgeware  Bighioay  Board  v. 
Harrow  Gas  Company  (1874),  L,  K 
10  Q.  B.  92  ;  Davis  v.  Morgan  (1825), 
4  B.  &  0.  8. 

(c)  Bailey  v.  Croft  (1812),  4  Taunt. 
611  ;  and  see  Mocatta  v.  Franco  (1781), 
3  Dougl.  11. 

{d)  Tipper  v.  Bicknell  (1837),  4  Scott, 
462. 

(c)  Gumons  v.  Hodges  (1603),  Yelv. 


11  ;  Lampleigh  v.  Brathwait  (1616), 
Hobart,  105  ;  see  Com.  Dig.  Action  upon 
the  Case  upon  Assumpsit  ^B.)>  (t).  5). 

(/)  Foster  y,  WTieeler  {ISSS),  38  Ch.D. 
130,  C.  A. 

{g)  Taylor  v.  Jones  (1698),  1  Ld. 
Ri\ym.  312. 

(h)  Forth  V.  Stanlon  (1670),  1  Wms. 
Saund.  211  c. 
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OP  detriment  to  the  plaintifif ;  or  if  it  be  an  act,  or  an  agreement   Ch.  II.  s.  2. 
to  do  an  act,  which  the  promiser  was  already  bound  by  law  to     ^^^ 
perform ;  or  if  it  be  an  engagement  to  do  an  act  which  is  in  the      Caniract 
eye  of  the  law  of  no  value, — as  to  surrender  a  demise,  strictly  at       ^^^j^ 
wM, — such  consideration  is  not  sufficient  to  support  a  promise  (i). 

As  to  particular  kinds  of  forbearance,  it  is  well  settled  that  an  Forbearance, 
agreement  to  forbear  either  absolutely  (fc),  or  for  a  certain  time  (i), 
or  for  a  reasonable  time  (m),  to  institute  or  prosecute  legal  or 
€quit(d)le  proceedings  to  enforce  a  legal  or  equitable  demand,  is  a 
sufficient  consideration  for  the  promise  of  the  debtor,  or  of  a  third 
person,  to  pay  the  debt,  or  do  any  other  act  (n).  By  such  for- 
bearance the  creditor  is  delayed,  and  the  debtor  is,  or  may  be 
benefited;  so  that  there  concur  both  the  ordinary  grounds  upon 
which  a  sufficient  consideration  may  be  rested.  Thus,  where  the 
declaration  stated  that  there  had  been,  and  then  were,  divers 
accounts  between  the  plaintiff  and  defendant,  which  accounts  were 
open  and  unsettled ;  and  that  the  plaintiff  claimed  of  the  defendant 
that  he  was  indebted  to  him  in  a  large  sum  of  money,  and  the 
defendant  claimed  of  the  plaintiff,  that  he, .  the  plaintiff,  was 
indebted  to  the  defendant ;  and  that  it  was  agreed  between  the 
parties,  that  each  of  .them  should  withdraw  his  claim,  and  that  the 
defendant  should  pay  the  plaintiff  an  annuity  for  life ;  and  it  then 
averred  that,  in  consideration  that  the  plaintiff  would  withdraw  his 
daim,  the  defendant  promised  to  pay  the  annuity :  it  was  held, 
that  a  valid  consideration  for  the  defendant's  promise  appeared  on 
the  face  of  the  declaration,  inasmuch  as  there  was  a  plain  detriment 
to  the  plaintiff  in  foregoing  his  claim  to  the  balance  (o).  So  that 
forbearance  for  a  given  time,  on  the  part  of  the  assignee  of  a  bond, 
to  sue  the  obligor,  is  a  good  consideration  for  a  promise  by  the 
oUigor  to  pay  the  assignee  at  the  expiration  of  that  time,  or  give 
bim  a  warrant  of  attorney  for  the  amount  {p).  And  the  same  rule 
holds  in  the  case  of  forbearance  by  the  assignee  of  a  debt,  such  for- 
bearance being  as  beneficial  to  the  debtor  as  if  the  assignee  had 
been  the  original  creditor  and  had  forborne  (q).  So  forbearance  by 
the  creditor,  or  by  an  assignee  of  the  debt  of  a  testator,  at  the 
request  of  his  executor,  to  sue  the  executor,  is  a  good  consideration 
fe  a  promise  by  the  executor  to  pay  the  debt  (r). 

[0 -Smart  V.   Chell  (1839),   7  Dowl.  559. 
:fi\;CluUcHntekY.  Coffin  {lSi2),i  Scott,  (o)  Llewellyn  y.  Llemllyn  (1845),  8 

1 R.  509,  522.  D.  &  L.  818. 

[k]  Uapcs  Y.  Sidney  (1624),  Cro.  Jac.  {p)  Morton  v.  Bum  (1837),  7  A.  &  E. 

^l  19,  25. 

iri  SewpU  Y.   Pink  (1847),  1   Exch.  {q)  Reynolds  v.  Prosser  (1656),  Hard. 

Ti  71 ;  OhU  V.  DiUlesJield  (1671),  1  Vent. 

a)  OlderthatP  v.  King  (1857),  2  H.  &  153  ;  1  Wms.  Saund.  210,  n. 
5.517,  Ex.  Cham.  (r)  Fisher  v.  Richardson,  (1604),  Cro. 

i«)  Cook  Y.  Wright  (1861),  1  B.  &  S.  Jac.  47  ;  1  Roll.  Abr.  20,  pi.  11 ;  Pet  v. 
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Ch.  II.  8.  2. 

BequisUea 

of  Simple 

Contract 

{Conndera- 

tion). 

Forbearance 
from  affilia- 
tion. 


Bond  fide 
compromise 
of  non-sus- 
tainable 
claim. 

Miles  V.  New 
Zealand,  Jbc., 
Company. 


In  respect  of 
which,  some 
one  must  be 
liable  to  be 
sued. 


So  it  is  a  sufficient  consideration  for  a  promise  by  the  defendant, 
to  pay  a  sum  of  money  to  the  plaintiff,  that  the  plaintiff, — who 
held  a  bill  of  sale  against  the  goods  of  a  third  person  for  a  debt, — 
agreed,  at  the  request  of  the  defendant,  to  give  up  the  goods,  and 
forbear  to  sell  them  («). 

So,  a  promise  by  the  father  of  an  illegitimate  child,  that  in 
consideration  that  the  mother  would  abstain  from  affiliating  the 
child,  he  would  pay  her  a  certain  sum  for  its  maintenance,  would 
appear  to  be  founded  on  a  sufficient  consideration  (t). 

A  bond  fide  compromise  of  a  claim  is  equally  good,  although 
the  claim  may  not  be  sustainable  in  law.  If  A.  honestly  believe 
that  he  has  a  claim  against  B.  and  forbears  to  press  it  at  B.'s 
request,  this  is  a  good  consideration  for  a  contract  between  the 
two,  although  the  claim  may  be  really  groundless.  This  rule  (u), 
though  it  has  been  doubted  (a:),  has  been  affirmed  by  the  Court  of 
Appeal  in  Miles  v.  New  Zealand  Alford  Estate  Company  (y). 

But  where  the  declaration  was,  that  the  plaintiff  had  commenced 
an  action  against  the  defendant,  which  had  proceeded  to  issue ; 
and  that,  when  the  issues  were  about  to  be  tried,  the  defendant,  in 
consideration  that  the  plaintiff  would  forbear  proceeding  in  that 
action  until  a  certain  day,  promised  to  pay  the  amount  on  that  day, 
but  that  he  made  default,  &c. ;  and  the  defendant  pleaded,  that  the 
plaintiff  never  had  any  cause  of  action  against  the  defendant,  as  he, 
the  plaintiff,  at  the  time  of  the  commencement  of  the  said  action, 
and  thence  until  and  at  the  time  of  making  the  promise,  well  knew : 
this  plea  was  held  to  be  a  good  answer  to  the  action  (a) ;  and 
forbearance  in  pursuance  of  a  dishonest  bargain  is  not  a  good 
consideration  (b). 

A  promise  in  consideration  of  forbearance  is  not  valid,  unless  it 
appear  that,  at  the  time  the  promise  was  made,  there  was  some 
person  who  was  liable  to  be  sued  by  the  plaintiff  (c). 

Thus,  the  promise  of  an  executor,  in  consideration  of  forbearance 
of  a  debt  contracted  by  his  testator  whilst  he  was  an  infant,  is  in- 
valid (d).      So  where  a  fe7ne  covert,  carrying  on  business  as  a  /erne 


Bridgewater  (1651) f  cited  arguendo,  Hard. 
74. 

(«)  Barren  v.  TrMwcW  (1811),  4  Taunt 
117. 

(0  Linnegar  v.  Hodd  (1848),  5  C.  B. 
487. 

(?0  Cooh  V.  Wright  (1861),  1  B.  &  S. 
559  ;  CaXlisher  v.  Bischoffaheim  (1870), 
L.  Rep.,  5  Q.  B.  449  ;  Ockford  v. 
Barelli  (1871),  20  W.  R.  116. 

(a:)  By  Brett,  L.  J.,  in  Ex  parte 
Bawier  (1881),  17  Ch.  D.  480,  at  p. 
490. 

{y)  Milea  v.  New  Zealand  Alford 
EstaU  Co.  (1886),  82  Ch.  D.  266,  C.  A. 


See,  also,  WiUatts  v.  Kennedy  (1831),  8 
Bing.  5  ;  Teinpson  v.  Knowles  (1849),  7 
C.  B.  651. 

(a)  Wade  v.  Simeon  (1846),  2  C.  B. 
548  ;  and  see  Edwards  v.  Baugh  (1843), 
11  M.  &  W.  641. 

(6)  Baniver,  Ex  parte  (1881),  17  Ch.  D. 
480,  C.  A. 

(c)  See  Com.  Dig.  Action  upon  the 
Case  upon  Assumpsit  (F.  8) ;  Jones  v. 
Ashbumham  (1804),  4  K^st,  455. 

(d)  Tooley  v.  Windham  (1591),  Cro. 
Eliz.  206 ;  Stone  v.  Wythipd  (1588),  id. 
126. 
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sole  trader  in  London,  contracted  a  debt  in  the  way  of  her  trade, 
and,  after  her  death,  her  husband,  in  consideration  of  forbearance, 
promised  to  pay  it ;  it  was  held  to  be  a  void  promise  (e).  So, 
where  the  plaintifif  declared  that  A.  since  deceased,  was  indebted 
to  him  in  a  certain  sum,  and  that,  after  A.'s  death,  in  considera- 
tion of  the  premises,  and  that  the  plaintiff  would,  at  the  defen- 
dant's request,  forbear  and  give  day  of  payment  of  the  debt, — not 
stating  to  wham  he  was  to  forbear, — the  defendant  promised,  &c. : 
the  Court  held,  upon  demurrer,  that  the  declaration  was  bad,  upon 
the  ground  that  it  was  not  shown  that  there  was  any  personal 
representative  or  other  person  who  was  liable  to  the  debt;  and, 
consequently,  that  it  did  not  appear  that  the  plaintiff  could  have 
sustained  any  detriment  by  suspending  proceedings  (/). 

But,  as  we  have  seen,  it  is  not  necessary  that  the  forbearance 
flhonld  extend  to  an  entire  discharge  of  proceedings  (g) ;  nor  is  it 
material  whether  the  proceedings  to  be  forborne  have  been  com- 
menced or  not  (h). 

So,  where  the  declaration  stated  the  consideration  to  be  an  agree- 
ment to  forbear,  not  showing  for  what  time,  and  there  was  an 
averment  that  the  plaintiff  forbore  for  a  long  time ;  it  was  held, 
upon  motion  in  arrest  of  judgment,  that  the  declaration  was  suffi- 
cient ;  for  that  it  should  be  intended  that  the  plaintiff  agreed  to 
forbear  for  a  convenient  or  reasonable  time,  and  that  was  a  sufficient 
consideration  (i).  And  although  this  last  position  has  been  ques- 
tioned (k),  still  the  better  opinion  seems  now  to  be, — that  an  agree- 
ment to  forbear,  in  which  no  time  is  mentioned,  is  good ;  and  that 
such  an  agreement  may  be  treated  in  pleading,  as  an  agreement  to 
forbear  for  a  reasonable  time  (Z). 

Nor  need  there  be  any  express  promise  to  forbear.  It  is  sufficient 
if  circumstances  existed  from  which  such  a  promise  may  be  implied. 
Thus,  where  the  defendant,  to  gain  time  for  his  father  to  pay  a 
debt,  signed  a  note  whereby  he  and  his  father  jointly  and  severally 
promised  to  pay  the  debt  with  half  yearly  interest  till  payment,  and 


Ch.  II.  8.  2. 

Heqtiisites 

of  Simple 

Contract 

{Considerar 

tion). 


Need  not  be 
absolute. 


Nor  for  a  defi- 
nite time. 


Nor  need 
there  be  an 
express  pro- 
mise to  for- 
bear. 


(<)  Fabian  v.  Plant  (1792),  1  Show. 
183. 

(/)  J<nu3  V.  Ashbumham  (1804),  4 
Eut,  455.  It  is  observable  that  this 
cue  was  upon  demurrer.  The  Court 
distinguished  it  from  a  case  cited  by 
eoonseU  in  which  the  declaration  had 
been  supported  after  verdict,  though  it 
&i  not  clearlj  state  to  whom  the  plain- 
^  was  to  forbear  the  alleged  debt ; 
Wttoae  it  might  be  presumed  after 
vdiet,  that  the  plaintiff  had  proved  at 
^  trial  that  there  was  somebody  to 
•feom  the  plaintiff  did  forbear  ;  and  see 
Mmhall  V.  Birkenshaw  {IS05\  1  B.&P. 
X  K)  172. 


(g)  Semple  v.  Pink  (1847),  1  Exch.  74  ; 
Oldershaw  v.  King  (1867),  2  H.  &  N. 
517,  Ex.  Cham. 

(A)  See  per  Tindal,  C.  J.,  and  Cress- 
well,  J.,  JFade  v.  SiTneon  (1846),  2  C.  B. 
548,  565,  567. 

{i)  Mapea  v.  Sidney  (1624),  Cro.  Jac. 
683  ;  1  Roll.  Abr.  24,  pi.  138. 

(k)  Semple  v.  Pink  (1847),  1  Exch. 
74  ;  Seckfard^s  case  (1594),  Cro.  Eliz. 
455. 

(l)  Oldershaw  v.  King  (1857),  2  H.  & 
N.  517,  Ex.  Cham.  ;  and  per  Bovill, 
C.  J.,  and  Brett,  J.,  Coles  v.  Pack  (1869), 
L.  R.,  5  C.  P.  65,  71. 
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Ch.  II.  8.  2, 

Requisites 
of  Simple 
CorUract 
{Considera- 
tion), 


Party  promis- 
ing need  not 
have  an  inte- 
rest in  the 
delay. 


the  plaintiff,  though  he  made  no  express  promise  to  forbear,  actually 
forbore  for  several  years,  it  was  held  that  there  was  a  good  con- 
sideration for  the  defendant's  liability  on  the  note  (m). 

But  it  appears  that  a  promise  to  forbear  ^'  for  a  little  time  "  (n), 
or  "  for  some  time  '*  (o),  is  too  indefinite  to  constitute  a  good  con- 
sideration for  a  contract. 

And  it  is  clear,  from  the  cases  already  quoted,  that  it  is  not 
material  that  the  party  who  makes  a  promise,  in  consideration  of 
forbearance  to  a  third  person,  has  no  interest  in  the  transaction^ 
and  cannot  be  benefited  by  the  delay  {p). 


Intrusting  a 
party  with 
property. 


Party  intrus- 
ted liable  for 
mis-feasancey 
but  not  for 
non-feasance. 


Voluntary 
service. 

Coggs  V. 
Bernard, 


The  fact  of  intrusting  a  person  with  property  is  a  consideration, 
in  itself,  for  his  promise  that,  if  he  acts  upon  the  trust,  he  will 
fiedthfully  discharge  it.  The  obligation  in  this  case  arises  ex 
mandato,  which  is  defined  to  be,  contractus  quo  aliquid  gratuito 
gerendum  committitur  et  accipilur  (q).  And  Br  acton  (r)  says, 
"  Contrahitur  etiam  obligatio  non  solum  scHpto  et  verbis,  sed  et 
consensu,  sicut  in  contractibus  bona  Jidei ;  ut  in  emptionibus,  ven- 
ditionibus,  locationibu^,  conductionibus,  societatibus  et  mandatis.*^ 
Therefore,  although  an  action  will  not  lie  for  not  doing  a  thing 
where  there  is  no  consideration,  such  as  reward,  to  uphold  a  promise 
to  do  it ;  yet  where  there  is  a  delivery  of  goods  and  chattels,  or 
monies,  to  a  person  who  undertakes  to  do  something  respecting 
them,  even  without  any  reward  for  his  trouble,  an  action  will  lie  on 
this  bailment,  if  there  be  a  neglect  in  the  management,  by  which 
the  goods  are  spoiled,  or  the  like. 

The  above  distinction  is  clearly  taken  in  the  Year  Book,  11  H. 
4,  38,  where  an  action  was  brought  against  a  carpenter,  for  that  he 
had  undertaken  to  build  the  plaintiff  a  house  within  such  a  time, 
and  had  not  done  it ;  and  it  was  adjudged  the  action  would  not  lie, 
no  consideration  being  laid.  But  there  the  question  is  put  to  the 
Court — what  if  he  had  built  the  house  unskilfully  ?  And  it  was 
agreed,  that  in  such  case  the  action  would  have  lain  (s). 

This  principle  was  much  considered  by  Holt,  C.  J.,  and  all  the 
judges,  in  the  leading  case  of  Coggs  v.  Bernard  {t).  That  was  an 
action  on  the  case,  wherein  the  plaintiff  declared  that,  whereas  the 
defendant  assumed  safely  and  securely  to  take  up  several  hogsheads 


(m)  Crears  v.  ffmUer  (1887),  19  Q.  B. 
D.  841,  C.  A.,  reversing  decision  below. 

(n)  1  Roll.  Abr.  23,  pi.  25 ;  per  Yel- 
verton,  J.,  Baker  v.  Jacobs  1  Bulstr.  41, 
where  the  declaration  laid  the  considera- 
tion to  be  forbearance  '*for  some  little 
time,  to  vntf  a/orlnight,  or  thereabouts, " 
and  this  was  held  good  after  the  verdict. 

(o)  1  Roll.  Abr.  23,  pi.  26. 

p)  Sec  SmUh  v,  AJgar  (1830),  1  B.  & 


Ad.  603 ;  Pu,llin  v.  Stokes  (1794),  2  H. 
Bl.  812. 

{q)  Vinnius,  Com.  on  Just.  lib.  8, 
tit.  27,  684. 

(r)  Bract,  lib.  3,  100. 

{s)  And  see  Y.  B.  19  Hen.  6,  49 ;  48 
£dw.  3,  6. 

(0  Coggs  V.  Bernard  (1704),  2  Ld. 
Raym.  909  ;  1  Sm.  L.  C. 
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of  Simple 
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(Considera- 
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of  brandy,  then  in  a  certain  cellar  in  D.,  and  safely  and  securely  to   C"-  ^I-  ^  2. 
ky  them  down  again  in  a  certain  other  cellar  in  W. ;  the  said 
defendant  and  his  servants  and  agents,  so  negligently  and  improvi- 
dendj  put  them  down  again  into  the  said  other  cellar,  that,  for 
want  of  care  in  the  defendant,  his  servants  and  agents,  one  of  the 
casks  was  staved,  and  a  great  quantity  of  brandy   spilt ;  and  a 
motion  was  made  in  arrest  of  judgment,  because  it  was  not  alleged 
in  the  declaration  that  the  defendant  was  a  common  porter,  nor 
averred  that  he  had  anything  for  his  pains.     But  as  to  the  objec- 
tion, that  there  was  no  consideration  to  ground  the  promise  upon, 
and  that  the  undertaking  was  nudum  pactum,  the  Court  answered  : 
that  the  ovmers  trusting  the  bailee  with  the  goods,  was  a  sufficient 
consideration  to  oblige  him  to  a  careful  management.     Indeed,  if 
the  agreement  had  been  executory,  to  carry  these  brandies  from  one 
place  to  another  such  a  day,  the  defendant  had  not  been  bound  to 
carry  them ;  but  this  was  a  different  case ;  for  assumpsit  did  not 
only  signify  a  future  agreement,  but,  in  such  a  case  as  this,  it 
signified  an  actual  entry  upon  the  thing,  and  taking  the  trust  upon 
himself.     And  if  a  man  will  do  that,  and  miscarries  in  the  perform- 
ance of  his  trust  by  reason  of  gross  neglect,  an  action  will  lie  against 
him  for  that,  though  nobody  could  have  compelled  him  to  do  the 
thing. 

It  has  been  held,  too,  that  a  declaration  which  stated,  that  the 
plaintiff,  being  about  to  proceed  to  N.,  paid  money  to  the  defen- 
dants in  London,  that  they  might  cause  it  to  be  paid  to  him  at  N.  on 
a  certain  day ;  that  the  defendants  received  the  money  for  that 
purpose  from  the  plaintiff;  and  that  thereupon,  in  consideration  of 
the  premises,  they  promised  to  cause  the  money  to  be  paid  to  the 
plaintiff  at  N.,  disclosed  a  sufficient  consideration  for  such 
promise  (u). 

Whitehead  v.  Greetham  (x)  is  another  authority  upon  this 
aabject.  There  the  declaration  stated,  that  the  plaintiff  had 
retained  the  defendant  at  his  request,  to  lay  out  700Z.  in  the  pur- 
chase of  an  annuity ;  that  the  defendant  promised  to  use  due  care 
to  lay  out  the  money  securely ;  that  the  plaintiff  delivered  the 
money  to  the  defendant  for  that  purpose :  but  that  he  laid  it  out  on 
msufficient  security ;  and  it  was  held  in  the  Exchequer  Chamber, 
■fter  verdict,  that  the  mere  delivery  of  the  money  was  a  sufficient 
eonaideration  for  the  promise;  and  that  it  was  not  fatal  to  the 
Goont,  that  it  did  not  show  that  the  defendant  was  to  receive  any 
levard  for  his  services. 


'.«)  ShiUibeer  v.  Gtyn  (1836),  2  M.  & 
^.  143,  following  IFheatley  v.  Low 
ii«24),  Cro.  Jac  668. 

[z)  IVhilchtad  V.   Oreetham  (1825),  2 


Bing.  464.  And  see  also  Dartnall  v. 
H(yward  (1825),  4  B.  &C.  345  ;  BalfcY, 
West  (1858),  13  C.  B.  466. 
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Jiequisites 
of  Simple 
Contract 
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tion). 

Assignment 
of  a  debt  or 
right. 


Assignment  of 
expectancy. 


Release  of 

equitable 

claim. 


No  considera- 
tion vrhere 
promisee  had 
no  interest. 


Prevention  of 
litigation. 


The  assignment  of  a  debt,  even  of  an  uncertain  or  unascertained 
amount,  due  &om  a  third  person,  is  a  sufficient  consideration  for  a 
promise  by  the  assignee  iy),  so  as  to  give  the  assignee  a  right  of 
suit  in  his  own  name  against  the  debtor  {z).  So  it  has  been  held, 
that  an  agreement  by  A.,  at  the  request  of  B.,  to  give  up  150Z.  part 
of  a  debt  of  200Z.,  due  from  C.  to  A.,  and  to  accept  a  third  person 
as  his  debtor  as  to  that  part,  is  a  good  consideration  for  a  promise 
by  B.,  to  procure  a  cheque  or  note  from  such  third  person,  in  favour 
of  A.,  for  the  150i.  so  given  up  (a).  And  so,  a  promise  by  A.  to 
B.,  to  relinquish  to  him  the  benefit  to  be  derived  from  a  written 
agreement  between  A.  and  a  third  person,  for  the  purchase  of  a 
freehold  house  ;  and  an  engagement  by  A.  to  permit  B.  to  become 
the  purchaser  instead  of  A.,  constitute  a  sufficient  consideration  for 
B.'s  promise  to  pay  A.  a  sum  of  money  (6).     • 

A  promise  to  assign  the  subject  of  a  mere  expectancy,  e.g,,  a 
devise  expected  by  the  assignor,  is  a  sufficient  consideration  to 
support  a  promise  to  pay  for  it  (c). 

The  release  of  an  equity  of  redemption  (d),  or  of  any  other 
equitable  interest  (e),  was  always  a  good  consideration  for  a  promise 
even  before  the  Judicature  Acts. 

But,  wherever  a  promise  is  alleged  to  have  been  made  in  con- 
sideration of  the  release  of  any  interest,  if  it  appear  that  the 
promisee  had,  in  fact,  no  interest  which  passed  by  the  release, 
there  will  be  no  consideration  for  the  promise  alleged  (/). 

A  consideration  which  has  for  its  object  the  prevention  of  litiga- 
tion, and  the  settlement  of  disputes  between  the  parties,  is  also 
sufficient  to  support  a  promise.  Thus,  an  agreement  that  an  action 
pending,  at  the  suit  of  the  plaintiff  against  the  defendant,  should 
be  settled,  and  all  proceedings  thereon  stayed,  and  that  the  defen- 
dant should  pay  to  the  plaintiff  a  certain  sum  of  money  in  respect 
of  the  costs  and  damages  therein,  is  founded  on  a  good  con- 
sideration {g).      And  so  it  is  in  the  ordinary  case  of  a  submission 


(y)  Mo2i$dalc  v.  Birchall  (1772),  2  W. 
BL  820  ;  Com.  Dig.  Action  upon  the  Case 
upon  Assumpsit  (B.  83) ;  per  Bayley, 
and  Holroyd,  JJ.'(1825),  Price  v.  Seaman, 
4  B.  &  C.  625. 

{z)  1  Wms.  Saund.  210.  As  to  mode 
of  assignment  of  chose  in  action,  see 
"The  Supreme  Court  of  Judicature 
Act,  1873  "  (36  &  87  Vict.  c.  66),  s.  25, 
subs.  (6). 

{a)  Feate  v.  Dicken  (1884),  1  Cr.  M.  & 
R.  422. 

{b)  Price  v.  Seaman  (in  error)  (1825), 
4  B.  &  C.  525  ;  (in  C.  P.)  2  Bing.  437. 

(c)  Per  Cur.,  CookY.  Field  (1850),  15 
Q.  B.  460,  475  ;  and  as  to  assignments 
of  expectancies,  see  too  Meek  v.  Kettle- 
well  0843),  1  Hare,  464  ;  1  Ph.  312,  Ap., 


where  the  L.  C.  cited  Lord  Hardwicke's 
decision  in  Grey  v.  Kentish  (1749),  1 
Atk.  280  ;  Chauncy  v.  Oraydmi  (1743), 
2  Atk.  616,  that  although  a  possibility 
is  not  assignable  at  law,  yet  the  Court  of 
Chancery  will  support  it  11'  for  a  valuable 
consideration. 

(d)  Thorye  v.   Thorpe  (1702),   1    Ld. 
Raym.  662. 

(e)  fVells   V.    JFells  (1670),    1    Lev. 
273. 

(/)  Kaye  v.  IhUton  (1844),  7  M.  &  G. 
807. 

{g)  Crowther  v.  Farrer  (1850),  15  Q. 
B.  677.  But  an  action  will  not  lie  on 
an  undertaking  contained  in  a  judge's 
order,  although  such  order  be  made  by 
consent  of  the  parties,  and  the  under- 
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of  differences  to  arbitration:  the  rule  in  such  cases  being,  that  the   Ch.  II.  s.  2. 
mutual  promises  are  a  good  consideration  (ft).                                        Jiequisita 
Moreover  the  giving  up  a  suit  or  proceeding,  instituted  to  try  a      Cmtract 
question  respecting  which  the  law  is  doubtful,  is  a  good  consideration    ^^*^J^f^^ 
for  a  promise  to  pay  a  stipulated  sum  (i).  

We  have  already  mentioned  some  cases  in  which  it  has  been  Promise  for 
held,  that  a  mere  'promise  to  do  an  act  at  a  future  period,  is  a  *  P'^^™^^* 
sufficient  consideration  for  an  engagement  to  the  party  making 
such  promise.  And  there  are  other  authorities  which  show,  that 
the  mere  promise,  without  performance,  is,  in  such  cases,  a 
sufficient  consideration,  as  it  subjects  the  party  to  a  charge  and 
obUgation  which  he  would  not  otherwise  have  incurred  (4).  Thus 
the  mere  promise  of  a  party  to  become  partner  in  a  firm,  is  a 
sufficient  consideration  for  a  promise  to  receive  him  as  a  partner  ({). 
But,  where  the  bare  promise  of  the  plaintiff  is  the  only  considera- 
tion for  the  promise  of  the  defendant,  it  must  appear  that  the 
promises  were  made  by  the  parties  mutually  and  concurrently  (m). 
And  BO,  upon  the  principle  before  explained,  viz.,  that  in  the  case 
of  mutual  promises,  there  must  be  a  reciprocity  of  obligation, — ^it 
follows  that,  if  the  fact  of  the  promise  of  one  party  not  being 
binding  on  him,  would  leave  the  other  party  without  a  considera- 
tion for  his  promise,  the  engagement  of  that  other  party  is  not 
obligatory  (n).  Thus  the  promise  of  an  agent,  made  on  behalf  of 
his  principal,  and  which  binds  the  principal  only^  is  no  considera- 
tion for  a  promise  made  to  the  agent;  and  therefore  the  agent 
cannot  sue  on  it  (o). 

An  opinion  at  one  time  prevailed,  that  a  mere  moral  obligation  Moral  obliga- 
to  pay  a  demand,  or  perform  a  duty,  was  a  sufficient  consideration 
for  an  express  promise,  although  no  legal  liability  existed  at  the 
time  of  making  such  promise  (p).  Considerable  doubt,  however, 
was  from  time  to  time  expressed  as  to  the  accuracy  of  this  opinion, 
and  the  extent  to  which,  if  at  all,  it  ought  to  be  received  (q) ;  and 
at  length  it   came    to    be    regarded    as    wholly    incorrect :    the 


taking  be  founded  on  a  good  considera- 
tion; HookpayUni  v.  Bttssell  (1854),  10 
Exch.  24. 

(A)  Com.  Dig.  Action  upon  the  Case 
upon  Assumpsit  (A.  1),  (B.  2),  9,  Arbi- 
tntmeiU  (D.)- 

(i)  Longridge  v.  DorvilU  (1821),  5  B. 
k.  ild.  117 ;  and  see  Atlee  v.  Backhouse 
(18S8),  3  M.  &  W.  633,  651  ;  Cooper  v. 
farker  (1855),  15  C.  B.  822,  Ex.  Ch. 

[k)  See  Nichols  v.  Bugubred  (1616), 
Hob.  88  ;  Hebden  v.  Butter  (1664),  1  Sid. 
IsO ;  Strangborow  v.  Warner  (1684),  4 
Leon.  3 ;  Oower  v.  Capper  (1697),  Cro. 
10.543. 

Q)  H'Neil  y.  Bmd  (1832),  9  Bing.  68. 


(m)  See  Thornton  v.  Jenyns  (1840),  1 
Scott,  N.  R.  52,  74,  76. 

(n)  Arnold  v.  Mayor  of  Poole  (1842), 
4  M.  &  G.  860,  896. 

(o)  See  Bvans  v.  Hooper  (1876),  1  Q- 
B.  D.  45,  C.  A. 

{p)  Per  Lord  Mansfield,  C.  J.,  and 
BiiUer,  J.,  Hawkes  v.  Saunders  (1776), 
Cowp.  289,  290,  294. 

{q)  See  note  to  Wennall  v.  Adney 
(1802),  3  B.  &  P.  247,  249 ;  6  R.  R.  780, 
where  a  master  was  held  not  liable  on  an 
implied  contract  to  pay  for  medical  at- 
tendance on  a  servant  who  had  met  with 
an  accident  in  his  service. 


80 


Chap.  II. — Requisites  of  a  Simple  Contract. 
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EequisiUs 

of  Simple 

Contract 

(ConsideTar 

tion). 

Moral  obliga- 
tion, not  suffi- 
cient consi- 
deration. 

Ea8tv)oodY. 
Kewyon, 

Cohabitation 
with  woman 
no  consider- 
ation for  pro- 
mise to  pay 
her. 

Beawnumt  v. 
Me&oc, 


Examination 
of  cases  with 
reference  to 
this  role. 


undoubted  rule  of  law  at  the  present  day  being,  that  a  mere  moral 
consideration  cannot  support  an  action  of  contract  (r).  This  has 
never  been  doubted  since  Eaativood  v.  Kenyon  («) ;  in  which  it  was 
held,  that  a  pecuniary  benefit  voluntarily  conferred  by  one  person 
upon,  and  accepted  by  another,  is  not  such  a  consideration  as  will 
support  an  action  on  a  subsequent  express  promise  by  the  latter  to 
reimburse  the  former  (Q.  And  on  the  same  principle  it  was 
afterwards  held,  that  a  declaration,  averring  that  the  defendant  had 
seduced  and  debauched  the  plaintiff,  and  induced  her  to  cohabit 
with  him,  whereby  she  had  been  injured  in  her  character,  and 
deprived  of  the  means  of  procuring  an  honest  livelihood ;  that  the 
two  had  agreed  to  discontinue  the  immoral  connexion  and  live  apart ; 
and  that  the  defendant,  as  a  compensation  for  the  injury,  and  in 
consideration  of  the  premises,  undertook  to  pay  the  plaintiff  a 
yearly  sum  for  her  maintenance, — which  he  had  failed  to  do, — 
disclosed  no  legal  consideration  for  the  undertaking  (i/). 

In  the  case  just  quoted,  the  rule  on  this  subject  is  stated  to  be — 
that  an  express  promise  cannot  be  supported,  by  a  consideration 
from  which  the  law  would  not  imply  a  promise,  except  where  the 
express,  promise  does  away  with  a  legal  suspension  or  bar  of  a  right 
of  action  which,  but  for  such  suspension  or  bar,  would  be  valid  (x) ; 
and  there  appears  to  be  no  doubt  that  most  of  the  cases  which  were 
formerly  referred  to  as  illustrations  of  the  sufficiency  of  a  mere 
moral  consideration,  are  quite  consistent  with  this  rule  (y).  For 
instance,  it  is  not  at  variance  with  this  rule  to  hold,  that  a  promise 
to  pay  a  debt  which  is  barred  by  the  Statute  of  Limitations  is 
binding  {z).  So  it  has  been  held,  that  a  promissory  note  given  by  a 
married  woman,  to  secure  advances  made  to  her  husband,  and 
which  in  equity  bound  her  separate  estate,  was  a  good  consideration 
for  another  promissory  note  given  by  her,  after  her  husband's  death, 
for  the  balance  then  due,  although  the  original  note  was  barred  by 
that  statute  (a).  And  on  this  same  principle,  as  well  as  on  the 
principle  that  a  party  may  waive  rules  of  law  introduced  for  his 
own  benefit  and  protection  (6),  the  doctrine  may  be  accounted  for, 


(r)  Beaumont  v.  Beeve  (1846),  8  Q.  B. 
483  ;  aiul  per  Parke,  B.,  Jennings  v. 
Brovm  (1842),  9  M.  &  W.  at  p.  501. 

(»)  Easfivood  V.  JCenyon  (1840),  11  A. 
k  E.  438.  The  plaintiff,  when  guardian 
of  the  defendant's  wife,  had  borrowed 
money  for  the  expenses  of  her  estate. 
The  wife  on  eoming  of  a^*  had  assented 
to  the  loan,  and  the  defendant,  who  had 
married  her  with  notice  of  the  assent, 
promised  to  pay  it. 

{t)  Eastv'ood  V.  Kenyon  (1840),  11  A. 
&  E.  438  ;  overruling  Lee  v.  Muggiridgt 
(1813),  5  Taunt.  86. 

(«)  Beaumont  v.  Reeve  (1846),  8  Q.  B. 


483 ;  overruling  Binnington  v.  WcUlis 
(1821),  4  B.  &  Aid.  650,  and  other  cases 
in  which  cohabitation  with  an  unmarried 
woman  had  been  held  good  con^^ideration. 

(z)  Per  Lord  Denman,  C.  J.,  8  Q.  B. 
487. 

(y)  See  per  Cur.,  JEastwood  v.  Kenyon 
(1840),  11  A.  &  E.  438,  448  ;  and  note  to 
Wennall  v.  Adney  (1802),  8  B.  A  P. 
247,  249  ;  6  R.  R,  780. 

(z)  See  post,  ch.  xxiii.  sect.  8. 

(a)  La  ToucJie  v.  La  ToiKhe  (1865),  8 
H.  &  C.  576 

(ft)  Per  Abbott.  C.  J.  (1822),  Bonner 
v.  Wilkinson,  5  B.  &  Aid.  682,  686. 
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that  a  party  to  a  bill  of  exchange,  who  is  discharged  for  want  of  Ch.  II.  ».  2. 
due  notice  of  dishonour,  is  liable  if,  knowing  that  he  is  so  dis-     ^?^^^ 
charged,  he  afterwards  expressly  promise  payment  (c).  Contract 

In  LittlefieU  v.  Shee  (d),  the  plaintiff  had  supplied  the  defendant,  ^^^^^S^ 
who  was  a  married  woman,  with  goods  for  her  own  use,  whilst  her 
husband  was  abroad ;  and  after  his  death,  she  promised  payment 
when  of  ability ;  and  she  was  held  not  liable  on  such  a  promise. 
And  so,  where  goods  were  supplied  to  a  married  woman  who  was, 
at  the  time  of  the  contract,  living  apart  from  her  husband  in  open 
adultery  ;  and  the  defendant,  after  her  husband's  death,  and  before 
action  brought,  in  consideration  of  the  premises,  promised  to  pay, 
it  was  held  that  there  was  no  consideration  for  this  promise  (e). 

It  will  be  observed  that,  in  all  the  preceding  examples  of  con-  Of  gratuitona 
siderations,  there  was  something  more  to  support  the  promise  than 
a  mere  imperfect  or  vague  duty.  For,  even  in  the  cases  in  which  a 
moral  obligation  has  been,  however  erroneously,  deemed  a  sufficient 
consideration  for  the  defendant's  promise,  it  will  be  found  that  he 
had  received  some  benefit  from  the  plaintiff;  and  that  it  was  because 
justice  required  compensation  at  his  hands,  and  nothing  but  the 
provision  of  some  positive  law  had  interposed  to  preclude  a  legal 
remedy  for  the  recovery  of  a  remuneration  for  such  benefit,  that  the 
fact  of  his  having  expressly  promised  to  do  the  plaintiff  justice  was 
held  to  bind  him  (/).  Accordingly,  it  was  long  ago  agreed  in  the 
leading  case  of  LampUigh  v.  Brathwait — in  which  the  plaintiff 
recovered  for  services  done  by  request — ^that  a  mere  voluntary 
courtesy,  ie.,  an  act  not  moved  by  the  previous  request  of  the 
promiser, — is  not  a  good  consideration  for  his  promise  (g) :  although 
the  fact  of  a  past  service  raises  an  implication  that  it  was  to  be 
paid  for,  and  a  subsequent  promise  to  pay  may  be  treated  either  as 
an  admission  which  evidences  or  as  a  positive  bargain  which  fixes 
the  amount  of  the  reasonable  remuneration  on  the  faith  of  which 
the  service  was  originally  rendered  (A). 

Nor  does  it  tippear  to  have  been  ever  contended,  that  every  duty  of  PromiBes 
imperfect  obligation,  the  existence  of  which  can  be  established  by  duties  of  im- 
the  principles  of  ethics,  will  form  the  consideration  for  a  promise  P^fpct  obli- 
which  may  be  enforced  by  law.     The  duties  of  gratitude  and  kind- 
ness, for  example,  are  allowed  to  be  real  and  very  extensive  sources 

(c)  Hdein  v.  Graham  (1838),  1  C.  &  {f)  See  WenTiall  v,  Adney  {1BQ2),  Z  B, 
3L  725;  Lundie  v.  Jtobertson  (1806),  &  P.  247,  251,  262,  n.  (a);  6  R.  R.  780. 
7  Eiot,  231  ;  BorradaiU  v.  Lowe  (1811),  {g)  Lampleigh  v.  BrcUhwaU  (1615), 
(Tannt  98,  97.  Hob.  105,  1  Sm.  L.  C.     The   services 

[d)  LiUleJield  v.  Shee  (1831),  2  B.  &  were  endeavours  to  procure  pardoi  for  a 
ii  811 ;  approYod  in  Eastwood  v.  Ken-  felon3\ 

fm,  ante,  p.  30.  (h)  Caaeys  Patents,  In  re,  Stewart  v. 

{t;  Jiejfer  v.  ffawarth  (1838),  8  A.  &  Caaey,  (1892)  2  Cb.  at  p.  115,  per 
1 4i57.  Bowen,  L.  J. 
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Ch.  II.  s.  2. 

HequisiUs 
of  Simple 
CorUract 
{Considera- 
tion). 

Natural 
affection. 

Gratitude. 


Repa3anent  of 
debt  incurred 
for  children. 


Gift. 


of  moral  obligation  ;  but  they  cannot  be  regarded  as  affording  any 
foundation  for  a  legal  responsibility ;  and  although  natural  love  and 
affection  may  be  a  good  consideration  for  a  deed  or  grant,  or  to 
raise  an  use,  still  it  is  clear  that  they  do  not  form  a  sufficient 
consideration  to  support  an  action  on  contract  (i). 

And  so,  where,  in  an  action  on  a  promissory  note  against  the 
executor  of  the  maker,  it  appeared  that  the  note  was  made  in 
favour  of  the  plaintiff,  then  an  infant  aged  nine  years,  by  the 
testator,  who  was  intimate  with  the  father  of  the  plaintiff,  and  who 
was  in  an  imbecile  state  ;  the  Court  held  that,  although  a  considera- 
tion for  the  note  might  be  presumed,  still  such  presumption  might 
be  rebutted ;  and  that,  as  gratitude  to  the  plaintiff's  father,  or 
affection  for  the  plaintiff,  was  the  consideration  proved,  the  plaintiff 
must  fail  (A:). 

So  the  education  of  a  child  by  its  parent  is  only  a  duty  of 
imperfect  obligation ;  and  therefore  a  person  cannot  recover  from 
the  parent,  expenses  incurred  in  educating  his  children,  unless 
there  be  an  express  promise  to  pay,  or  circumstances  from  which  & 
promise  to  pay  can  be  inferred  ({).  And  in  like  manner,  although, 
a  fiather  may  become  liable,  if  he  do  any  specific  act  from  which  it> 
may  be  reasonably  inferred  that  he  has  authorized  his  child  to  con- 
tract a  debt;  yet  the  mere  moral  obligation  on  the  father  to  maintain 
his  child,  does  not  impose  upon  him  any  legal  liability  (m). 

A  gift  of  chattels  is  not  good  and  binding  unless  it  be  by  deed, 
or  unless  the  thing  which  forms  the  subject  of  the  gift  be  actually 
delivered  to  the  donee  (n),  even  although  the  party  to  whom  the  gift 
is  made,  have  possession  of  the  chattel  at  the  time  (o) ;  and,  to 
give  effect  to  a  promise  of  such  a  gift,  merely  because  there  was  an 
imperfect  obligation,  would  be  to  contradict  this  doctrine.  And  so 
where,  to  an  action  of  debt  for  wages  as  a  hired  servant,  the  plea 
was,  that  the  plaintiff  was  hired  on  the  terms  that,  if  he  should  be 
drunk  during  the  service  he  should  forfeit  all  wages  then  due ;  and 
that  after  the  wages  became  due,  and  whilst  he  was  in  the 
defendant's  service,  he  was  drunk,  whereby,  &c. ;  and  the  plaintiff^ 
replied,  that,  after  he  was  drunk  defendant  exonerated  him  from 
the  forfeiture,  and  agreed  to  pay  him  the  wages  already  due  :  it 


(t)  Per  Cur.,  Bret  v.  G.  S.  and  Wife 
(1600),  Cro.  El.  756  ;  Harford  v.  Gar- 
diner (1588),  2  Leon.  30  ;  Best  v.  Jolly 
(1660),  1  Sid.  38  ;  and  see  2  Lev.  32. 
See,  however,  Nov,  Max.  21.  But  it  is 
doubtful  whether  Noy  does  not  allude  to 
natural  affection,  merely  as  a  considera- 
tion to  raise  a  use.  He  adds,  that  long 
acquaintance  and  ^reat  familiarity  are 
not  a  sufficient  consideration. 

{k)  ffolliday  v.  Atkinson  (1826).     B. 


&  C.  601. 

(Z)  Per  Lord  Kenyon,  C.  J.,  Hodges  v. 
Hodges  (1796),  Peake,  Add.  C.  79. 

{m)  Sheltcn  v.  SpringcU  (1851),  11  C. 
B.  42 :  Mortimore  v.  IFrigJa  (1840),  6 
M.  k  W.  482,  487,  488. 

(w)  Cochrane  v.  Afoore  (1890),  25  Q. 
B.  D.  67,  C.  A.,  approving  Irons  v. 
Smallpiecc  (1819),  2  B.  &  Ad.  551. 

(o)  Shower  ▼.  PiUk  (1849),  4  Exch. 
478. 
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was  held,  that  the  replication  showed  no  consideration  for  this  Ch.  II.  a.  2. 
'Agreement  (p).  f;^^ 

So,  in  all  other  cases  where  a  promise  is  merely  gratuitous,  such      Contract 
promise  is  not  binding  in  law  (q).     Thus,  if  the  master  of  a  ship   ^    ^^-^^^ 
promise  his  crew  an  addition  to  their  fixed  wages,  in  consideration  p^^^^^^ 
of  and  as  an  incitement  to  their  extraordinary  exertions  during  a  founded  on 
storm,  or  in  any  other  emergency  of  the  voyage,  this  promise  is  ^nceof  dSieg 
nudum  pactum  (r) ; — the  voluntary  performance  of  an  act  which  it  imposed  by 
was  before  legally  incumbent  on  the  party  to  perform  not  being,  in 
law,  a  sufficient  consideration. 

And  so  it  would  be  in  any  other  case  where  the  only  considera- 
tion for  the  defendant's  promise,  was  the  promise  of  the  plaintiff  to 
do  or  his  actually  doing  something,  to  do  which  he  was  previously 
bound,  either  to  the  defendant  or  to  a  third  person  (a).  And  there- 
fore, where  two  joint  debtors  had  been  taken  in  execution,  and  the 
plaintiff  discharged  one  of  them,  it  was  held  that,  inasmuch  as  this 
gave  the  other  a  right  to  be  discharged,  the  promise  of  a  third 
person  to  pay  the  debt,  in  order  to  obtain  such  discharge,  was  void 
for  want  of  consideration  (t).  So  the  law  does  not,  in  ordinary  Promise  to 
cases,  allow  compensation  to  a  witness  for  loss  of  time  in  attending  ^^ess.^ 
a  trial  upon  subpoena ;  it  being  a  duty  imposed  upon  him  by  law 
to  obey  such  subpoena;  and  therefore,  a  promise  to  pay  such 
remuneration,  in  consideration  of  the  party's  attendance,  is  not  in 
general  binding  (u). 

But  it  has  been  held,  that  although  a  man  may  be  bound  by  his 
promise  to  one  person,  to  do  a  certain  thing,  it  is  still  possible  for 
him  to  make  a  valid  promise  to  another  to  do  the  same  thing ;  and 
that  therefore  the  delivery  of  goods  by  A.  to  B.  at  his  request,  is  a 
good  consideration  for  a  promise  by  B.  to  A.,  although  A.  may 
have  made  a  previous  contract  with  C.  to  deliver  the  same  goods  to 
him  (or).  And  so  a  promise  by  the  father  of  a  bastard  child,  to  pay  Promise  by 
a  sum  of  money  to  the  mother  if  she  will  support  the  child,  is  ^^^b^te^ 
good ;  because,  by  undertaking  to  support  her  bastard  child  abso- 
lutely, the  mother  assumes  a  larger  responsibility  than  she  is 
bound  by  law  to  do  (j/). 


{p)  Monkman  v.  Shepherdson  (1840), 
U  A.  It  £.  411. 

(f)  See  Parker  y.  Baylis  (1800),  2  B. 
k  ?.  73. 

(r)  See  Harris  v.  Carter  (1864),  8  K 
k  B.  552  ;  Clutterbiick  t.  Coffin  (1842), 
4  Scott,  N.  B.  609  ;  Neurman  v.  Walters 
.1904).  3  B.  &  P.  612. 

U)  Per  Byles,  J.,  Shadwell  v.  Shad- 
«ff  (1860),  9  C.  B.,  N.  S.  159,  178. 

{t)  Herring  y.  Dorell  (1840),  8  Dowl. 
Ai  For  other  cases  in  which  this  rale 
>no9^ized,  see  per  Parke,  B.,  Jackson 


V.  Cohhin  (1841),  8  M.  &  W.  790,  797. 

(m)  Willis  y.  Peckham  (1820),  1  B.  & 
B.  515  ;  per  Lord  Tenterden,  C.  J., 
Collins  y.  Qodefroy  (1831),  1  B.  &  Ad. 
950,  956. 

ix)  Scots(m  y.  Pegg  (1861),  6  H.  &  N. 
295. 

(y)  SmUh  y.  Roche  (1859),  6  C.  B.,  N. 
S.  223  ;  and  see  ^icA»v.  Gregory  {\M9\ 

8  C.  B.  378  :  Jennings  v.  Br(yvn^  (1842), 

9  M.  &  W.  496  ;  Crowhurst  v.  Laverock 
(1852),  8  Exch.  208. 
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Ch.  II.  8.  2. 
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qf  Simple 
Contract 
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pay  third 
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Promise  by 
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than  full 
sum  dne. 

FoakesY, 
Beer, 


Effect  of  an 
act  being 
done  on  the 
faith  of  a 
gratuitous 
promise. 


Promised 
subscription 
to  chanty 
iirecoYerable. 


A  promise  to  pay  a  debt  already  incurred  by  a  third  person  is 
not  available,  unless  it  be  made  on  a  new  consideration,  such  as 
forbearance  (z). 

So,  a  promise  by  a  creditor,  to  accept  less  than  the  full  amount 
of  his  demand,  or  to  give  time  for  the  payment  of  an  existing  debt, 
is  generally  void,  as  was  held  by  the  House  of  Lords  in  Foakes  v. 
Beer  (a). 

So  a  promise  to  revive  a  security  which  is  void  in  its  creation — 
e.g,  a  promise  to  pay  the  amount  of  a  promissory  note,  given  to  a 
creditor  by  an  insolvent  for  the  balance  of  his  debt,  to  induce  him 
to  sign  a  composition  deed — was  held  to  be  a  mere  gratuitous 
promise,  and  therefore  void  (6). 

And  if  A.  have  been  guilty  of  a  wrongful  act  or  omission,  which 
would  render  him  liable  in  damages  to  B.,  and  he  promise  to  pay 
B.  a  sum  of  money  as  compensation ;  this  is  a  mere  gratuitous 
promise,  unless  it  be  made  in  consideration  of  B.  releasing  his 
right  of  action  for  such  damages  (c). 

So  where  the  plaintiff  declared  that  the  defendant  (who  was  sued 
in  his  individual  character)  was  liable,  in  his  capacity  of  executor, 
to  pay  a  certain  debt  to  the  plaintiff,  and  then  averred  that,  in 
consideration  thereof,  he  personally  promised  payment :  the  Court 
held,  that  the  declaration  was  bad,  on  the  ground  that  no  additional 
or  new  consideration  was  shown  for  the  enlarged  responsibility 
arising  from  the  promise  {d).  The  consideration  should  be  co- 
extensive with  the  promise  in  order  to  support  it. 

But  a  distinction  is  to  be  taken  between  the  case  of  a  mere 
gratuitous  promise,  and  that  of  a  promise  on  the  faith  of  which  one 
party  is  induced  to  do  some  act  which,  but  for  such  promise,  he 
would  not  have  done.  And,  therefore,  although  if  an  uncle  promise 
to  buy  a  house  for  his  nephew,  that  is  nothing  ;  yet,  if  the  uncle 
promise  to  buy  a  house  for  the  nephew,  but  requests  the  nephew  to 
enter  into  the  contract  of  purchase  in  the  nephew's  own  name,  and 
the  nephew  does  so  ;  the  law  implies  a  promise  on  the  part  of  the 
uncle  to  reimburse  the  nephew  any  part  of  the  purchase-money 
which  he  may  be  called  upon  to  pay  {e). 

A  mere  promise  to  subscribe  to  any  charitable  institution  cannot^ 
of  course,  be  sued  upon ;  but  an  attempt  has  been  made  to  turn 
such  a  promise  into  a  legal  obligation  upon  showing  that  liability 
has  been  incurred  in  reliance  upon  the  promise  being  performed. 


(2)  1  Roll  Abr.  27,  pi.  49. 

(a)  Foakes  v.  Be&r  (1884),  9  App.  Caa. 
605  ;  and  see  Bidder  v.  Bridges  (1887), 
87  Ch.  D.  406,  C.  A.,  and  post,  Ch. 
XXIII.  sect.  2. 

(6)  CockshottY,  BenneU  (1788),  2  T.  K. 
768  ;  1  R.  R.  617. 


(e)  See  Smart  v.  CMl  (1889),  7  Dowl. 
781,  786. 

(d)  Pumny.  Hughes  (1764),  7  T.  R, 
850,  n.  (a). 

(e)  CrosMev.  M'Doual  (1806),  13  Vos. 
148,  158,  160  ;  9  R.  R.  161  ;  Skidmtyre 
V.  BrcuJIford  (1869),  L.  R.,  8  Eq.  184. 
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This  was  in  a  case  where  the  promise  was  to  give  20,000!.  in  five   Oh.  II.  a.  2. 
equal  instalments^  to  the  committee  of  a  Jubilee  Fund  of  a  Con-    ^^^^^ 
giegational  Union  for  the  liquidation  of  chapel  debts.    After  paying      Contract 
three  instalments  the  promisor  died.    It  was  held,  that  the  two    ^   ^^^^^ 
remaining  instalments  could  not  be  recovered  against  his  estate, 
although  it  appears  to  have  been  the  opinion  of  the  Court  that 
expenses  for  which  the  committee  were  legally  liable  (but  no  more) 
might  have  been  recovered  (/). 

The  consideration  must  also  be  such  as  the  plaintiff  has  the  ^^uppo^^^® 
means  of  performing  or  causing  to  be  performed  ;  and  it  will,  there-  tions. 
fore,  be  insufficient  if  its  performance  be  naturally  impossible  (g) ; 
as  if  the  consideration  be  a  promise,  that  A.  shall  go  from  West- 
minster to  Bome  in  three  hours.  From  such  a  consideration  no 
benefit  can  be  derived  by  the  defendant ;  and,  therefore,  upon  such 
a  consideration  no  contract  can  be  made,  nor  any  claim  to  damages 
supported. 

And  a  promise  is  not  binding,  if  the  consideration  for  making  it  f'^g^y 
be  of  such  a  nature  that  it  was  not,  in  law,  in  the  power  of  the 
party  from  whom  the  consideration  moved,  to  complete  such  con- 
sideration, and  confer  the  full  benefit  meant  to  be  derived  there- 
from (h).  Where,  therefore,  the  plaintiff,  an  attorney,  who  was 
conducting  a  commission  of  bankruptcy,  having  received  a  debt  due 
to  the  bankrupt,  undertook  to  pay  the  defendant,  who  was  solicitor 
of  the  bankrupt,  the  surplus  of  the  sum  so  received,  should  any 
remain  after  defraying  certain  charges  incurred  by  the  plaintiff, 
provided  the  defendant  would  pay  him  his  costs  for  conducting  the 
eommission ;  the  Court  arrested  the  judgment,  because  the  plaintiff 
oonld  not  show  on  the  record  a  contract  which  it  was  in  his  power 
legally  to  perform ;  and  the  defendant's  promise,  therefore,  was 
without  consideration  (t). 

Similarly  a  secret  agreement  by  one  creditor  with  a  bankrupt,  Secret  agree- 
that  the  creditor  would  execute  a  deed  on  which  an  annulment  of  ^n^kiupt 
the  adjudication  in  bankruptcy  should  be  founded,  and  that  the 
btnkrupt  should  pay  the  creditor  a  sum  of  money  at  a  future  time, 
ia  invalid,  and  cannot  be  legally  enforced  (A;). 


(/)  Eudson,  In  re,  Creed  v.  HeTider- 
«»  (1885),  54  L.  J.,  Ch.  811,  per 
Peuion,  J. 

(f)  See  per  X^ord  Kenyon,  0.  J.,  and 
iAuBt,  /.,  Nerot  y.  Wallau  (1789),  3 
t  R.  17,  22,  23.  If  the  condition  of  a 
W  be  impossible  at  the  time  of  making 
it*  nch  condition  is  void,  bat  the  bona 
*IGood.  If  it  be  in  part  imposdblei  the 
cation  is  void  as  to  that  part,  but 
^  as  to  the  rest ;  Bro.  Abr.  tit.  Faita, 
ft8,pL  87  ;  5  Vin.  Abr.  110,  111,  C(m- 


dUum  (C.  a),  (D.  a) ;  1  Roll.  Abr.  419  ; 
Co.  Lit  206  a,  b ;  2  Bl.  Com.  840. 

(A)  See  Maegregor  v.  Dover  and  Deal 
Bailway  Company  (1852),  18  Q.  B.  618, 
631,  Ex.  Ch. 

(t)  Haalam  y.  Sherwood  (1834),  10 
Bin|(.  540. 

(i)  Jlicffenry,  In  r«,  MeDermoU  y. 
Boyd,  LevUa,  ExparU,  [1894]  3  Ch.  365, 
referring,  amongst  other  cases,  to  Nerot 
y.  WaZUiee  (1789),  3  T.  R.  ]  7. 
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Ch.  II.  s.  2.       And  the  same  rule  applies  to  cases  in  which  the  impossibility 
^  5impie    ^^®®  ^^*  manifestly  exist,  as  in  the  instances  already  given,  at  the 
OorUraet     time  of  entering  into  the  contract,  but  where  it  appears  subse- 
tion\^'    9^®iitiy  thereto.     And,  therefore,  if  a  man  contract  to  pay  a  sum 
Rule  wher       ^^  money,  or  to  do  any  other  act,  in  consideration  that  another  has 
the  perform-    contracted  to  do  certain  things  on  his  part ;  and  it  turns  out,  before 
ooMideration  ft^^ytJ^^g  IS  done  under  the  contract,  that  the  latter  was  incapable 
heeoTMs  im-      of  doing  what  he  engaged  to  do,  the  contract  is  at  an  end  (Z). 
Dutinctioii  ^^^  *  promise  is  not  void  against  the  party  who  makes  it,  merely 

when  the  con-  because  performance  thereof  is  improbable,  or  difficult,  or — ^to  use 
merely  d?ffi-  ^^  language  of  the  Court,  in  the  case  of  Thomborow  v.  Whitacre 
cult  — where  it  is  **  only  impossible  with  respect  to  the  defendant's 

ability  "  (m).  To  have  this  effect  there  must  either  be  an  actual 
impossibility  in  fact ;  or  the  law  must  forbid  the  thing  to  be  done ; 
or  there  must  be  a  breach  of  moral  duty  involved  in  the  doing  of 
it  (n) ;  or  the  hardship  of  executing  the  agreement,  must  amount 
to  a  degree  of  inconvenience  and  absurdity,  so  great  as  to  afford 
judicial  proof  that  such  could  not  be  the  meaning  of  the  parties  (o). 
And,  accordingly,  if  a  party,  except  in  one  of  these  cases,  lay  a 
charge  upon  himself  by  his  own  contract,  he  is  bound  to  perform 
the  stipulated  act,  or  pay  damages  for  its  non-performance.  For 
it  is  the  duty  of  the  contracting  party  in  such  cases,  to  provide 
against  contingencies ;  and  he  will  be  presumed  to  have  known, 
when  he  contracted,  whether  the  completion  of  the  duty  he  under- 
took was  within  his  power,  in  fact;  or  whether  the  law  would 
permit  a  fulfilment  of  his  contract  (p). 
Engagement  It  is  upon  this  principle  that  an  engagement  entered  into  upon 
a^third^r^y.  *  Sufficient  consideration,  for  the  performance  of  an  act  even  by  a 
third  person,  is  binding, — wherever  the  act  is  such  as  he  might  do 
or  omit  legally,  or  without  breach  of  duty — even  although  the  per- 
formance of  such  act  depends  entirely  on  the  will  of  the  latter  {q). 
Thus,  a  promise  to  procure  the  consent  of  a  landlord  to  the  assign- 
ment of  a  lease,  is  binding  (r).  And  where  one  of  several  parties 
in  a  firm  agreed  to  introduce  the  plaintiff,  a  stranger,  into  it,  it 
was  held  that  the  agreement  was  valid ;  although  the  other  parties 
were  ignorant  of  its  existence,  and  their  assent  was  of  course 
essential  to  the  admission  of  the  plaintiff  («)• 


(l)  Per  Cur.,  CharUer  v.  Leeae  (1888), 
4  M.  &  W.  295,  811. 

(m)  Thoniborow  v.  JFhUaere,  2  Ld. 
Raym.  1164,  1166  (1706). 

{n)  Per  Littledale,  J.,  Tuffhell  v. 
Constable  (1838),  7  A.  &  E.  798,  805, 
and  flee  S.  C.  in  Ch.,  8  Sim.  60,  post,  Ch. 
XXIII. 

(o)  Per  Lord  Eldon,  C,  PrebbU  v. 
Boghurst  (1818),  1  Swanst.  309,  329. 


{p)  Per  Littledale,  J.,  Tuffhell  v. 
C<mstable  (1888),  7  A.  A;  E.  798,  805  ; 
and  see  Blight  v.  Page  (1803),  3  B.  &  P. 
295,  n.  ;  per  Lord  Kenyon,  C.  J.,  ff^ors- 
ley  Y.  Wood  (1796),  6  T.  R.  718,  719. 

{q)  Selw.  N.  P.  54,  n.  7,  9th  edit 

(r)  Lloyd  v.  Griape  (1813),  5  Taunt. 
249  ;  14  R.  R.  744. 

(5)  M'Neill  V.  R&id  (1852),  9  Ring. 
68. 
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A  partial  insofficiency  of  consideration  does  not  ordinarily  annul  Ch.  II.  s.  2. 
a  contract,  provided  there  be  an  adequate  consideration  left  to  sup-     ^^a^^^ 
port  it  (0-    And  so  it  would  be  if  the  promise  were  in  considera-      Cantraei 
tion,  not  only  of  the  forbearance  of  a  debt  due  from  the  defendant       i^"^ 

to  the  plaintiff,  but  also  of  the  forbearance  of  another  claim  which  j-^ — 

could  not  be  sustained  {u).     But  if  there  be  an  entire  consideration  tions  void  in 
for  the  defendant's  promise,  made  up  of  several  particulars,  and  P^* 
one  of  these  consist  of  an  agreement  by  the  defendant,  which  the 
Statute  of  Frauds  requires  to  be  in  writing,  and  which,  for  want  of 
such  writing,  is  void,  the  whole  consideration  is  void,  and  the 
promise  cannot  be  supported  (x). 


Thus  far  as  to  the  quality  of  the  consideration  which  is  neces-  9^  the  oon- 
sary  to  support  a  simple  contract ;  let  us  now  advert,  shortly,  to  regard  to 
the  consideration  regarded  with  reference  to  the  time  of  its  per-  ^^®- 
formance.     As  to  time,  a  consideration  is  either,  1st,  execiUed,  or 
something  done  before  the  making  of  the  defendant's  promise  I 
^ndly,  executory f  or  something  to  be  done  after  such  promise ;  Srdly, 
toneu/rrent,  as  in  the  case  of  mutual  promises ;   or  4thly,  con- 
tinuing. 

Fir$t.     A  past  or  executed  consideration  is  not  sufficient  to  Executed  con- 
support  a  contract,  unless  such  consideration  was  moved  by  the  ^q^]^^ 
precedent   request,  either  express  or  implied,  of  the  party  pro-  moved  by 
iiU8ing(y).      Therefore,   where  A.'s   servant  was  arrested  for  a^^t." 
trespass,  and  J.  S.,  who  knew  A.,  without  kis  knowledge  bailed 
the  servant,  and  afterwards  A.,  for  his  friendship,  promised  to  save 
him  harmless ;  it  was  held  that  the  promise  was  void,  because  the 
bailing  which  was  the  consideration,  was  the  voluntary  courtesy  of 
J.  S.,  and  was  past  and  executed  before  (z). 

And  a  promise  without  any  new  consideration,  to  pay  a  debt 
sheady  incurred  by  a  third  person,  would  fall  within  the  same 
principle  (a)* 

But  where  the  plaintiff's  act  is  moved  or  procured  by  the 
request  of  the  party  who  makes  the  promise,  it  will  bind ;  for 
though  the  promise  follows,  yet  it  is  not  naked,  but  couples  itself 
with  the  precedent  request  and  the  merits  of  the  party  procured  by 
that  suit  (6) ;  as  if,  in  the  case  last  put,  the  third  person  had  been 


(0  See  King  v.  Sean  (1885),  2  Dr., 
X.  4  R.  48. 

{%)  Gfuthing  v.  Lffnn  (1881),  2  B.  A; 
AiS82. 

(s)  Mechelen  v.  ITaUaee  (1887),  7  A. 
4  E.  49  ;  Bead  y.  Baidrey  (1837),  6  A. 
i 1. 459  ;  per  Littledale,  J.,  MayjUld  y. 
WadOe^  (1824),  3  B.  It  C.  867  ;  see  also 
tad  of  Falmouth  y.  Thomaa  (1852),  1 
€.  k  M.  89,  108  ;  Thamaa  v.  Williams 


(1880),  10  B.  k  C.  664. 

{y)  See  Eadvoood  y.  Kenyan  (1840),  11 
A.  &  £.  488,  451,  and  p.  80,  aiUe, 

(z)  Sunt  Y.  BaU  (1668),  Dyer,  272  a  ; 
Boll.  Abr.  (Q.),  pi.  2,  8;  Sidenhatny. 
Warlingt<m  (1585),  2  Leon.  224,  225. 

(a)  See  fFood  y.  BenMm  (1881),  2  C. 
&  J.  94 ;  1  Roll.  Abr.  27,  pi.  49. 

(5)  Lampleigh  y.  Brathioait  (1615), 
Hob.  105 ;  Sm.  L.  C,  vol.  i. 
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Hon), 

Implied  con- 
sidention. 


Ch.  II.  s.  2.  credited  at  the  instance  of  the  defendant  (c).    And  so,  an  action 
Ji^wisUM     yjifi^  lie  against  A.  for  the  use  and  occupation  of  premises  by  B., 
Contract     if  it  be  proved  that  the  latter  was  permitted  to  use .  and  occupy 
^^^SJ^""    them  at  A.*s  request  (d). 

There  are  cases,  however,  in  which  although  the  consideration 
is  executed,  yet  the  act  which  is  stated  as  the  consideration  cannot, 
from  its  nature,  have  been  gratuitous,  but  imports  a  consideration 
per  se  (e).  And  in  such  cases,  it  is  not  necessary  either  to  plead 
or  prove  that  the  consideration  was  moved  at  the  defendant's 
request,  as  this  would  be  merely  expresaio  eorum  qua  tacite  instmL 
Thus,  in  a  claim  for  money  lent,  it  is  unnecessary  to  prove  that  the 
money  was  lent  at  the  defendant's  request  (/).  And  so,  in  an 
action  for  the  price  of  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant,  it  was  not  necessary — even  before  the  passing  of  the 
Common  Law  Procedure  Act,  1852 — to  aver  that  the  defendant 
promised  to  pay  such  price,  in  consideration  of  their  having  been 
sold  and  delivered  to  him  on  request  (g). 

And  it  is  to  be  observed,  further,  that  the  request  which  is 
necessary  to  support  an  executed  consideration,  if  it  have  not  been 
made  in  express  terms,  will  be  implied  in  the  following  circum- 
stances : — First :  where  the  consideration  consists,  in  the  plaintiff 
having  been  compelled  to  do  that  to  which  the  defendant  was 
legally  compellable  {h).  Secondly :  where  the  defendant  has 
adopted  and  enjoyed  the  benefit  of  the  consideration  :  for  here  his 
subsequent  assent  amounts  to  a  ratihabitio ;  and  such  ratification 
may  be  relied  on  as  evidence  of  a  previous  request  (i).  And, 
thirdly:  where  the  plaintiff  voluntarily  does  that  to  which  the 
defendant  was  legally  compellable,  and  the  defendant  afterwards, 
in  consideration  thereof,  expressly  promises  {k). 

But  it  would  seem,  from  what  has  been  already  stated  on  the 
subject  of  moral  considerations,  that  if  the  plaintiff  were  voluntarily 
to  do  an  act  to  which  the  defendant  was  only  morally  compellable ; 
and  the  latter  were  afterwards,  in  consideration  thereof,  expressly 
to  promise,  the  law  would  not  imply  that  the  act  in  question  had 
been  done  at  tl^e  defendant's  request,  so  as  to  make  his  promise  the 
foundation  of  an  action. 


Beqaeet  when 
implied. 


(c)  Fell  on  Merc.  Guar.  86—40. 

(d)  See  Nauh  v.  Tailoek  (1794).  2  H. 
Bl.  319  ;  8  R.  R.  384 ;  Jlichardson  v. 
Roll  (1819),  1  B.  &  B.  60. 

(e)  See  note  to  Fisher  v.  Fyrie  (1840), 
1  M.  &  G.  266. 

(/)  Victors  V.  DavUs  (1844),  12  M.  k 
W.  768. 

(g)  See  per  Parke,  B.,  in  Victors  v. 
Dairies  (1844),  12  M.  &  W.  758,  759. 


(A)  Jeffrays  v.  Ourr  (1881),  2  B.  & 
Ad.  833 ;  Foumall  v.  Ferrand  (1827),  6 
B.  &  C.  489  ;  FxcUl  v.  Partridge  (1799), 
8  T.  R.  308  ;  4  R.  R.  666 ;  Grissel  v. 
Robinson  (1836),  3  Scott,  329. 

(i)  Eastioood  y.  Kenyoti  (1840),  11  A. 
k  £.  438,  461  ;  1  Smith,  L.  C. 

{k)  Wing  v.  Mill  (1817),  1  B.  &  Aid. 
104  ;  PayiUer  v.  Williams  (1833),  1  C. 
&  M«  810. 
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Again,  an  executed  consideration  may  be  the  groundwork,  or   Oh.  II.  s.  2. 
foundation,  either  of  an  express  or  an  implied  promise.    But  here     ^P^^^ 
we  must  notice  a  very  important  rule  in  connection  with  this      ChiUraet 
subject,  namely,  that  where  an  executed  consideration  is  one  from    ^   ^^x 
which  the  law  will  imply  a  promise,  no  express  promise  made  in  ;z~ 
respect  of  that  consideration  can  be  enforced,  if  it  differ  from  the  promise  an 
promise   which  the  law  would  imply  from  the  same  considera-  gjderation^l 
tion  (/)•      Thus,    an    executed    consideration,    whereon  the  law  support. 
implies  a  promise  to  pay  on  request, — as  upon  an  account  stated, — 
is  not  sufficient  to  support  a  promise  to  pay  at  a  future  day  (m). 
So,  the  bare  relationship  of  landlord  and  tenant,  is  not  a  sufficient 
consideration  to  support  a  promise,  that  the  defendant  had  power 
to  let  the  premises  to  the  plaintiff,  without  restriction  as  to  the  pur- 
pose for  which  the  same  should  be  used(n).      And  where  the 
declaration  was,  that  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  bought  a  horse  of  the  defendant  at  a 
certain  price,  the  defendant  promised  that  the  horse  was  free  from 
vice :  it  was  held,  on  motion  in  arrest  of  judgment,  that  the  exe- 
cuted consideration  though  laid  with  a  request,  neither  raised  by 
implication  of  law  the  promise  alleged,  nor  would  support  such 
promise  presuming  it  to  have  been  express  (o).     In  cases  such  as 
these  the  consideration  would  appear  to  be  exhausted  by  the  pro- 
mise which  the  law  implies  from  the  very  execution  of  it ;  and, 
consequently,  any  promise  made  afterwards  must  be  nudum  pdctuniy 
there  remaining  no  consideration  to  support  it  (jp). 

It  is  said,  however,  that  there  are  cases  in  which  a  consideration 
which  is  insu^cient  to  raise  an  implied  promise,  will,  nevertheless^ 
support  an  express  one.  These  are  cases  of  voidable  contracts 
subsequently  ratified  ;  of  debts  barred  by  operation  of  law,  subse- 
quently revived;  and  of  equitable  and  moral  obligations  which, 
but  for  some  rule  of  law,  would  of  themselves  have  been  sufficient 
to  raise  an  implied  promise  (q).  And  so  it  is  said,  that  there  are 
cases  in  which  the  party  suing  has  suffered  a  loss  or  conferred  a 
benefit  on  the  defendant  at  his  request,  under  circumstances  which 
would  not  raise  any  implied  promise,  but  in  which  the  act  done  at 
the  request  of  the  party  charged  is  held,  notwithstanding,  to  be  a 
sufficient  consideration  to  render  binding  a  promise  afterwards 
made  by  him  in  respect  of  the  act  so  done  (r). 

{!)  Per  Tindal,  C.  J.  (1844),  Kaye  v.  W.  790,  795. 

DuUon,  7  M.  It  6.  807,  815  :  Roacorla  y.  (o)  Roacorla  v.  Thomas  (1842),  8  Q.  B. 

nomas  (1S42),  3  Q.  B.  234  ;  Jackswi  v.  234. 

CbiWn  (1841),  8  M.  &  W.  790  ;  Uopkhis  (p)  Per  Tindal,  C.  J.  (1844),  Kaye  v. 

▼.  h^gan  (1839),  5  M.  &  W.  241  ;  Lattir  DtUtim,  7  M.  &  G.  807,  816. 

MTV  V.  Garrard  (1848),  1  Excb.  809.  {q)  PerOiT.^Rotcorlay.  Th(yfnas{lSi2), 

(81)  Hopkins  v.  Logan  (1839),  5  M.  A;  8  Q.  B.  234,  237. 

V.  241.  (r)  Per  Tindal,  C.  J.,  Kaye  v.  D\UUm 

(n)  Jaekson  v.  Coobin  (1841),  8  M.  k  (1844),  7  M.  &  G.  807,  816. 
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Ch.  II.  8.  2.        An   executory  consideration   generally  constitutes  a  condition 

^s^^    precedent,  to  be  performed  by  the  plaintiff  before  his  right  of 

Contract     action  accrues ;    and  the  fact    of    such    performance    must    be 

iS^T*     averred  in  the  statement  of  claim,  otherwise  it  will  be  bad  in 

Execntory.       8il>Btance  («). 

Con  u  nt  "^  concurrent  consideration  arises  in  the  case  of  mutual 
promises, — a  promise  for  a  promise  being,  as  we  have  seen,  a 
good  consideration. 

In  the  case  of  concurrent  considerations,  the  plaintiff's  promise 
is  executed,  but  the  thing  to  be  performed  by  him  is  executory. 
Hence,  although  the  acts  to  be  done  by  the  plaintiff  are  not  con- 
ditions precedent,  but  concurrent  with  those  to  be  done  by  the 
defendant,  yet  he  cannot  maintain  an  action  without  showing  per- 
formance of,  or  an  offer  to  perform  his  part.  It  is  sufficient, 
however,  for  the  plaintiff  in  such  a  case  to  aver  readiness  and 
willingness  to  perform  (t). 

Continoing  A  continuing  consideration,  being  one  in  part  executed,  but 

consideration,  ^^ich  still  continues,  is  also  in  many  cases  sufficient  to  support 
a  promise  (tt),  e.g.  in  consideration  that  the  defendant  had  become 
and  was  the  plaintiff's  tenant,  he  undertook  to  manage  the 
farm  in  a  husbandlike  manner  (v) ;  or,  in  consideration  that  the 
lessee  then  in  possession  had  occupied  the  land  and  paid  his  rent, 
the  lessor  promised  to  save  him  harmless  against  all  persons  for 
his  occupation  during  the  term,  because  '^  the  occupation  which  is 
the  consideration  continues "  {x).  So,  the  payment  of  money  for 
the  defendant,  and  the  having  obtained  a  release  for  him,  amount 
to  a  good  continuing  consideration  for  his  promise  (y).  And  where 
the  plaintiff  declared  that,  in  consideration  he  had  bought  of  the 
defendant  three  parcels  of  land  on  such  a  day,  the  defendant  after- 
wards promised  to  make  him  a  sufficient  assurance  thereof:  the 
consideration  was  adjudged  to  be  sufficient ;  for  the  assurance  was 
the  substance  of  the  matter  {z). 


Sect.  8. — Of  the  Plaintiff  being  a  Stranger  to  the  Consideration. 

A  stranger  to       Formerly  the  cases  were  contradictory  upon  the  question  whether 
ttie  conBidera-  ^  person  can  sue  upon  a  promise,  even  though  it  be  professedly  for 

enforce  a 

contract               W  ^  Oraham  v.   Gibson  (1860),  4  873  ;  2  R.  R.  619. 

Exch.  768.  (x)  Bac.  Abr.  Assumpsit  (D.) ;  Pearle 

{t)  ones  V.  Giles  {lSi6),  9  Q.  B.  164,  v.   Unger   (1588),    Cro.  Eliz.  94;   Com. 

174  ;   WcUerhouse  ▼.  Skinner  (1801),   2  Dig.  Action  upon  the  Case  upon  Assump- 

B.  k  P.  447.  sU  (B.  12). 

(m)  See  Matlock  v.  Kinglake  (1888),  8  (y)  Webb  v.  Russell  (1667),  2  Keb.  99. 

A.  k  E.  967.  («)   Warcop  v.  Morse  (1689),   Cro.  El. 

(r)  PowUy  V.  Walk&r  (1798),  6  T.  R.  138. 
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his  benefit,  where  he  is  an  entire  stranger  to  the  consideration ;   Ch.  II.  a.  8. 
that  is,  where  he  has  neither  taken  any  trouble  or  charge  upon     ^?^J^ 
himself,  nor  conferred  any  benefit  on  the  promisor ;  but  such  trouble      CotUract 
has  been  sustained,  or  advantage  conferred  by  a  third  person.     But      %Zn)!^^ 
although,  if  the  actual  promisee  be  a  mere  agent  for  the  person  to  - 
be  benefited,  the  latter  may  sue  upon  the  agreement,  notwith-  plaintiff  being 
standing  he  was  not  known  at  the  time  to  be  interested  therein  (a) ;  *  ^^^'^g®'- 
jet  it  is  now  clearly  settled,  that  a  mere  stranger  to  the  con- 
sideration cannot  enforce  performance  of  the  contract,  by  an  action 
thereon  in  his  own  name,  although  he  be  the  party  avowedly  intended, 
to  be  benefited  thereby  (5). 

Thus,  in  Crow  v.  Bogers  (c),  where  the  plainti£f  declared,  that, 
Hardy  being  indebted  to  him  in  70L,  it  was  agreed  between  Hardy 
and  the  defendant,  that  the  defendant  should  pay  the  money  to  the 
pkintifiT,  and  that  Hardy  should  make  the  defendant  a  title  to  a 
house,  and  that  Hardy  was  ready  to  do  so ;  and  in  consideration 
thereof  the  defendant  promised  to  pay  the  plaintiff:  the  Court, 
''without  much  debate,  held  that  the  plaintiff  was  a  stranger  to  the 
consideration  and  gave  judgment  for  the  defendant."  To  the 
same  effect  is  Bourne  v.  Mason  {d),  where,  although  the  declaration 
showed  a  promise  by  the  defendant  for  the  benefit  of  the  plaintiff, 
yet  the  Court,  on  motion,  arrested  the  judgment,  on  the  ground 
that  the  plaintiff  was  a  mere  stranger  to  the  consideration.  And 
the  principle  of  these  cases  was  recognized  by  the  Court  in  Price  v. 
Eastan  (e)  :  in  which  it  appeared  that  one  W.  P.,  being  indebted  to 
the  plaintiff,  had  agreed  with  the  defendant  to  do  work  for  him,  and 
that  the  defendant  had  agreed  to  retain  the  price  of  such  work  for 
the  plaintiff;  and  the  Court,  on  the  authority  of  Crow  v.  Rogers^ 
arrested  the  judgment,  upon  the  ground  that,  although  the  decla- 
ntion  ayerred  that  the  defendant  agreed  to  pay  the  plaintiff,  it 
could  not  be  collected  therefrom  that  the  defendant  made  any  such 
agreement  with  the  plaintiff,  or  that  the  three  parties  were  jointly 
privy  and  assenting  to  the  arrangement.  And  all  the  more  recent 
aathorities  support  this  decision  (/).  Indeed,  in  one  case  the  Court 
of  Exchequer  expressed  an  opinion,  that  where  there  was  a  contract 
with  several  parties,  founded  on  a  consideration  to  part  of  which 

(a)  See  Phelp9  v.  Prothero  (1855),  16  (d)  Grow  y.  Jtogers,  1  Vent.  6  (1670). 

C  B.  870  ;  SerimshireY,  J Iderton  (17 dO),  (e)  Bourne  v.  Maaon,  iB.  k  Ad.  438 

«tr.  1182  ;    Coppin  v.  fFalker  (1816),  7  (1888). 

Tinnt  237  ;    Morris  v.  CUasby  (1813),  (/)  TweddU  y.  Atkinson  (1861),  1  B. 

1  M.  Jc  S.   576,  581 ;   14  R.   R.   581 ;  k  S.  893.     And  see  Hybart  v.  Parker 

Hornby  v.   Lacy  (1817),  6  id.  166  ;   18  (1858),  4  C.  B.,  N.  S.  209  ;  Pobertsony. 

K.  R.  645.  WaU  (1858),  8  £xch.  299  ;  per  Patteson, 

(6)  Per   Wijchtman,    J.,    TweddU  y.  J.,  Thomas  v.  Thomas  (1842),  2  Q.    B. 

AtHntOH   (1861),    1  B.  &  S.  898,  898 ;  851,  859  ;  Lilfy  v.  Hays  (1886),  5  A.  & 

^Tuxke^  B,,  Jones  y,  JRoHnson  {1SA7),  E.    548;    Rotherhamy   die,    Co,,,    In   re 

1  £xch.  454,  456.  (1888),  25  Ch.  D.  108. 

(0  Crow  V.  Rogers  (1724),  Str.  592. 
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Ch.  II.  8.  8. 

Bequisites 
of  Simple 
Contract 
{Considera- 
tion), 


ConsideratioD 
movinff  from 
seyeraL 

Action  for 
money  had 
and  received. 


Deeds. 


Covenants 
which  run 
with  the 
land, 


or  with  the 
reversion. 


Parties  taking 
the  benefit  of 
covenants, 
under  8  &  9 
Vict.  c.  106, 
8.  5. 


When  the 
heir  may  sue. 


each  was  a  conducing  party,  the  action  should  be  by  all,  on  the 
promise  made  to  all,  although  only  one  was  to  receive  the  money  (g). 

And  generally  it  may  be  laid  down,  that  to  entitle  a  tl^ird  person 
not  named  as  a  party  to  a  contract  to  sue  either  of  the  contracting 
parties,  that  third  person  must  possess  an  actual  beneficial  right 
which  places  him  in  a  position  of  cestui  que  trust  under  the 
contract  (h). 

But  where  a  consideration  moves  from  two,  in  which  each  has  a 
separate  interest,  that  will  support  a  promi&e  made  to  one  (t). 

And  if  money  be  sent  to  defendant  by  a  debtor  of  plaintiff,  and  he 
admits  to  hold  it  for  plaintiff's  use,  and  promises  to  pay  him,  there 
is  a  sufficient  consideration  moving  from  the  plaintiff,  to  support  an 
action  for  money  had  and  received  (k). 

As  to  deeds,  it  may  be  mentioned  that  where  A.,  by  bond, 
acknowledged  himself  to  be  bound  to  B.  in  1002.  to  be  paid  to  B. 
or  G. ;  it  was  held  that  B.  might  sue  A.  on  the  bond  (l). 

So  where  a  covenant  runs  with  the  land — i.e.  where  it  concerns 
the  land,  and  there  is  a  privity  of  estate  between  the  covenanting 
parties  (m) — the  covenant  goes  with  the  land,  and  the  assignee  of 
the  land  may  sue  thereon  (n). 

And  in  like  manner,  by  force  of  the  statute  82  Hen.  8,  c.  84, 
where  a  covenant  in  a  lease  concerns  the  things  demised,  the 
assignee  of  the  reversion  may  take  advantage  of  such  covenant  (o) ; 
while  by  force  of  the  Conveyancing  Act,  1881,  sects.  10 — 12,  similar 
benefits,  with  corresponding  obligations,  are  conferred  upon  an 
assignee  of  any  reversionary  estate,  notwithstanding  the  severance 
of  such  reversionary  estate. 

So,  by  the  Real  Property  Act,  1845  (8  &  9  Vict.  c.  106),  s.  5, 
under  an  indenture  executed  after  the  1st  October,  1845,  an  im- 
mediate estate  in,  and  the  benefit  of  any  condition  or  covenant 
respecting  any  tenements  or  hereditaments,  may  be  taken,  although 
the  taker  thereof  be  not  named  a  party  to  such  indenture. 

So  on  a  covenant  relating  to  the  realty,  which  does  not  determine 
by  the  death  of  the  ancestor,  the  heir  may  sue  although  he  be  not 
named  therein  (p). 


{g)  Chanter  v.  Leese  (1888),  4  M.  &  W. 
295   812 

(A)  Oandy  v.  Oandy  (1884),  30  Ch. 
D.  57,  C.  A.  ;  Empress  Engineering 
Co.,  In  re  (1880),  16  Ch.  D.  125,  C.  A. 

(i)  Jones  v.  Robinson  (1847),  1  Exch. 
454. 

(A)  LUly  V.  Rays  (1836),  6  A.  &  E. 
548. 


{I)  WhUe  V.  Hancock  (1846),  2  C.  B. 
880. 

(m)  Per  Lord  Kenyon,  C.  J.,  Webh  v. 
Russell  (1789),  3  T.  R.  398,  402  ;  1 R.  R. 
726. 

{n)  Spencer's  case  (1583),  5  Co.  16  a.  ; 
1  Sm.  L.  C. 

(o)  Ih. ;  Shep.  Touch.  176. 

(p)  See  2  Wins.  Saund.  367  a. 
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Sect.  1. — Generally. 

Hitherto  we  have  treated  only  of  express  contracts,  that  is,  of  Nature  of 
those  contracts  of  which  the  terms  are  openly  expressed  or  uttered  J^^^*^  ^^^' 
at  the  time  of  the  making  thereof.    But  there  is  a  large  class  of 
contracts  called  implied  contracts,  which  rest  merely  on  construction 
of  law,  and  in  which  there  is,  strictly  speaking,  no  agreement  of  the 
parties  to  the  terms  by  which  they  are  bound.     Thus,  if  a  man  make  implied  oon- 
a  lease  for  years  by  the  words  "  demise  or  grant,''  without  any  *^*  ^^^  ^^®* 
express  covenant  for  quiet  enjoyment,  **  in  this  case  the  law  doth 
intend  and  make  such  a  covenant  on  the  part  of  the  lessor  "  (a). 
So,  a  restrictive  covenant  as  to  the  use  of  land,  which  does  not, 
at  law,  run  with  the  land,  is  nevertheless  binding,  in  equity,  upon  an 
assignee  who  takes  the  land  with  notice  of  the  covenant  (b).    And  so  for  restricted 
there  are  many  cases  in  which,  where  there  is  no  express  agreement  ^se'o^l'^d; 
by  writing  or  word  of  mouth,  the  law  looks  to  the  circumstances  or 
acts  of  the  parties ;  and  from  these  circumstances  or  acts  raises  the 
duty  and  implies  the  promise  by  which,  in  the  individual  case,  the 


(a)  Shep.  Touch.  161.  WUliama  v. 
^tmU  (1845),  I  C.  B.  402,  429  ;  Bayne8 
T.  LUfyd,  [1895J  1  Q.  B.  820  i  Woodf. 
L  4  T.  15th  ed.,  ch.  zvii.,  s.  7. 

(i)  See  Haywood  y.  Brunswick  Per- 


manent  Building  Society  (1881),  8  Q.  B. 
D.  403,  C.  A.  ;  Hall  v.  Etvin  (1887), 
37  Ch.  D.  74,  C.  A.  ;  Spicer  v.  Martin 
(1888),  14  App.  Cas.  12. 
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Oh.  III.  B.  1.  party  will  be  bonnd.     As  if  I  employ  a  person  to  do  any  business 
CoiUra^     for  me,  or  perform  any  work,  the  law  implies  that  I  undertook  or 

contracted  to  pay  him  as  much  as  his  labour  deserves  (c) ;  or,  if  I 

lalwar ;  ^       take  up  wares  from  a  tradesman  without  any  agreement  as  to  price, 
or  goods.         the  law  concludes  that  I  contracted  to  pay  their  real  value  ((f). 

It  was  said  by  Lord  Holt  (e),  "  that  the  notion  of  promises  in  law 
is  a  metaphysical  notion,  for  the  law  makes  no  promise  but  where 
there  is  a  promise  of  the  party  "  ;  and  perhaps,  after  all,  the  chief 
distinction  between  an  express  and  an  implied  contract  is  in  the 
mode  of  substantiating  it.  But  wherever  a  contract  is  once  proved, 
the  consequences  resulting  from  the  breach  of  it  must  be  the  same, 
whether  it  be  express  or  implied. 

Examples  of        To  enumerate  all  the  cases  in  which  promises  have  been  implied 
tracte.   ^^     would  be  unprofitable.     Some  few  instances  are  subjoined. 
Feeding  If  a  person  borrow  a  horse  for  a  time,  the  law  implies  that  it  was 

horae^^        part  of  the  agreement  that  he  should  feed  it  whilst  in  his  posses- 
ReimbuTse-      sion  (/).     So  if,  in  the  absence  of  a  husband,  I  incur  expense  in 
ment  of  fune-  burying  his  wife  in  a  manner  suitable  to  the  husband's  condition, 
'    though  without  his  knowledge,  the  law  will  imply  a  promise  by 
him  to  reimburse  me  {g).     So  an  executor,  who  has  assets  suffi- 
cient for  that  purpose,  impliedly  promises  to  pay  for  a  funeral 
suitable  to  the  degree  of  the  testator,  furnished  by  the  directions 
of  a  third  person  during  the  absence  of  the  executor,  and  of  which 
Part  perform-  he  had,  at  the  time,  no  knowledge  (A).     So,  if  there  be  a  contract 
tract  void  for  ^^^^  ^^  ^^^^^  of  writing  under  the  Statute  of  Frauds,  from  the  part 
want  of  writ-  performance  of  which  by  the  plaintiff  the   defendant  derives  a 
benefit,  he  is  often  liable,  not  upon  the  agreement,  but  upon  a 
qtumtum  meruit,  to  the  extent  of  the  benefit  received  (t). 
Notice  to  There  is  also  an  implication  of  law,  that  where  premises  are 

^^^  taken  under  a  yearly  tenancy,  either  landlord  or  tenant  may  deter- 

mine the  tenancy  by  half  a  year  s  {k)  notice  to  quit,  expiring  at  the 
end  of  any  current  year  of  the  tenancy. 
When  implied  So,  if  there  be  an  invariable,  certain,  and  general  usage  or  custom 
^Ke^f  trade  ^^  ^^^  particular  trade  or  place,  the  law  will  imply  on  the  part  of 
one  who  contracts,  or  employs  another  to  contract  for  him  upon  a 
matter  to  which  such  usage  or  custom  has  reference,  a  promise  for 
the  benefit  of  the  other  party,  in  conformity  with  such  usage  or 

(c)  Jewry  v.  Busk  (1814),  5  Taunt.  302.  {g)  Jenkins  v.  Tucker  (1788),  1  H.  Bl 

id)  See  per  Lord  Esher,    M.   K.,  in  90. 

Ford,  JSc  pane  (1885),  16  Q.  B.  D.  306,  (h)  Rogers  v.  Price  (1829),  3  Y.  &  J.  28- 

C.  A.  (i)  Mavar  v.  Pine  (1825),  3  Bing.  286. 

(e)  Starke  y.  Cheeseman  (1701),  1  Ld.  \k)  This  half-year's  notice  is,  in  the 

Baym.  538.  case  of  a  farm,   altered  by  the  Agri- 

(/)  Handford  v.  PaZrner  (1820),  2  B.  cultural  Holdings  Act,    1883,   46  &  47 

k  B.  369.  Yict.  c.  61,  s.  33,  to  one  year's  notice. 
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cnstom ;  provided,  that  is,  there  be  no  express  stipulation  between  Ch.  IIL  s.  i. 
them  which  is  inconsistent  with  such  usage.     To  be  binding,  how-      Implied 

ever,  such  usage  must  be  uniform  and  universal;  but  when  such ^^- 

invariable  usage  is  proved,  it  is  to  be  considered  as  the  basis  of  the 
contract  between  the  parties;  and  their  respective  rights  and 
liabilities  are  held  to  be  precisely  the  same  as  if,  without  any  usage, 
they  had  entered  into  a  special  agreement  to  the  like  effect  ({). 
Where,  therefore,  it  was  proved  that,  by  the  usage  of  trade  in  the 
River  Thames,  credit  is  given  by  a  shipwright  for  repairs  of  a  ship, 
if  there  be  no  agreement  as  to  the  time  of  payment ;  it  was  held  by 
Lord  EUenhorough^  that  the  parties  must  be  supposed  to  have  dealt 
on  the  terms  of  credit ;  and,  therefore,  that  the  defendant,  a  ship- 
wright, who  had  repaired  the  plaintiff's  vessel,  had  no  lien  on  it  for 
the  amount  (m). 
And  even  in  cases  where  the  party  attempted  to  be  charged  upon  Stock  Ez- 

1.    J  .  .  .  1  1     j>  1.1.  jf  j.«      I      change  rules. 

an  unplied  pronuse,  ansmg  solely  from  the  usage  of  a  particular 
trade,  was  not  shown  to  have  been  cognizant  of  the  usage,  he  has 
still  been  held  to  be  liable  by  virtue  of  it.  For  example,  it  has 
been  held  that  where,  by  the  usage  of  the  Stock  Exchange,  a 
broker  is  obliged,  without  any  default  on  his  own  part,  to  pay 
differences  on  a  contract  into  which  he  has  entered  for  his  principal, 
there  is  an  implied  promise  on  the  part  of  the  latter  to  repay  the 
same  to  him ;  and  that,  whether  he  was  acquainted  with  the  usage 
by  which  the  broker  was  governed  or  not  (n). 

But,  where  the  usage  is  one  which  merely  applies  to  the  mode  When  not 
of  dealing  of  a  particular  house,  a  party  cannot  be  bound  thereby,  the^uLge^™ 
imlees  he  be  shown  to  have  had  notice  of  it.     And  therefore,  ^^  ^'^®* 
although  interest,  or  in  some  cases,  even  compound  interest,  may 
be  recovered,  where  there  has  been  a  course  of  dealing  between  the 
parties,  or  usage  to  that  effect ;  yet  it  has  been  held,  that  a  debtor 
is  not  bound  or  affected  by  the  custom  of  his  bankers,  to  charge 
interest  upon  interest  by  making  rests  in  their  accounts,  unless  it 
can  be  proved  that  he  was  aware  of  such  practice  (o). 

It  is  also  clear  that  a  promise  to  a  particular  effect  may  be  When  implied 
implied  in  any  given  case,  from  the  circumstance  of  the  parties  co^nTof^^^ 
haying  invariably,  on  former  and  similar  occasions,  adopted  any  <^^^i^& 
particular  terms  or  course  of  dealing.     Thus,  a  contract  to  pay 
interest,  or  to  allow  interest  to  be  added  to  principal  at  stated 
periods,  and  to  pay  interest  on  the  whole,  may  be  implied  from  the 

(0  Per    Lord    EUenborough,    C.    J.,  {n)  SuUon  v.  TcUham  (1SZ9\  10  A,  ^ 

iaiU  T.  Mitchell  (1815),  4  Camp.  146,  E.  27  ;  Bayliffe  v.  BuUcrworth  (1847),  1 

U9 ;  16  R.  R.  755.  Exch.  425. 

(«)  BaiU  ▼.  Mitchell  (1815),  4  Camp.  (o)  Moore  v.  Faughton  (1816),  1  Stark. 

146 ;  16  B.  R.  755.  487. 
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Gh.  III.  8. 1.  fi^  that,  on  former  occasions,  the  accounts  between  the  parties 
^^^^     have  been  stated  and  settled  on  that  footing  (p). 

: —      There  are  likewise  cases  in  which  the  law  raises  a  promise  even 

0ct8.  from  the  wrongful  acts  of  a  party,  and  in  which  the  Courts  will  not 

admit  evidence  of  his  intention  to  commit  a  tort,  in  order  to 
negative  such  implied  promise;  for  no  man  can  set  up  or  take 
advantage  of  his  own  wrong.  Thus,  where  the  plaintiff  took  an 
excursion  ticket  for  a  journey  by  railway,  knowing  that  the  com- 
pany did  not  carry  luggage  for  passengers  travelling  by  excursion 
trains ;  and  he  nevertheless  took  a  portmanteau  with  him  without 
having  it  booked  and  paid  for :  it  was  held  that  this  raised  an 
implied  contract  to  pay  for  the  carriage  of  the  portmanteau  ;  and 
that  the  company  had  a  right  to  detain  it  until  the  carriage  was 
paid  (q).  So,  if  a  party  seduce  away  and  harbour  an  apprentice, 
the  master  may  sue  such  party  for  the  work  and  labour  of  the 
apprentice  (r).  So,  an  action  lies  to  recover  the  value  of  goods,  as 
sold  to  the  defendant,  if  he  by  fraud  induce  the  plaintiff  to  sell 
them  to  an  insolvent  person,  and  afterwards  get  them  into  his  own 
possession  («).  And  upon  the*same  principle  the  doctrine  seems  to 
be  founded,  that  if  a  husband  wrongfully  expel  his  wife  from  his 
house,  and  leave  her  unprovided  with  necessaries,  he  is  liable  upon 
an  implied  promise,  to  any  person  who  supplies  her  with  them, 
although  he  may  have  given  public  notice,  or  even  a  special 
warning  to  the  party,  not  to  furnish  the  wife  with  necessaries  upon 
his  credit  {t). 
From  pre-  So,  a  promise  will  sometimes  be  implied  from  the  silence,  or 

samed  assent  preg^uned  assent  of  the  party.  Thus,  if  a  landlord  give  his  tenant 
notice  to  quit  or  pay  an  advanced  rent,  and  the  tenant  holds  over, 
he  is  taken  to  have  acquiesced  in  the  new  proposal,  and  to  be  liable 
for  the  advanced  rent  (u),  and  if  a  person  accepts  the  office  of 
director  of  a  company,  and  acts  as  such,  he  may  impliedly,  by 
signing  the  memorandum  and  articles  of  association,  contract  to 
take  his  qualification  shares,  although  he  may  not  have  applied  for, 
or  have  had  them  allotted  to  him,  or  even  have  been  registered  as 
a  member  of  the  company  (x). 
From  actual         So  a  purchaser,  mortgagee,  or  tenant,  whether  for  a  term  of 

or  ccnstmc- 


tive  notice. 


(p)  Sep  Bruce   v.   Hunter  (1818),   8  M.  &  S.  191. 

Camp.  467 ;  Eaton  v.  Bell  (1821),  6  B.  («)  Hill  v.  PerroU  (1810),  8  Taunt. 

k  Aid.  84 ;  Owyn  v.   Godby  (1812),  4  274. 

Taunt    846  ;    Newal  v.   Jones  (1880),  (0  See  post,  Chap.  VIII. 

Moo.  k  M.  449  ;  Calton  v.  Bragg  (1812),  (u)  Boberts  v.  Hayu:ard  (1828),  3  C. 

15  Eafit,  228.  k  P.  482. 

{q)  Bumsey  ▼.  North-Eastern  Bailway  (a?)  Anglo-Austrian  Printing  and  Pulh- 

Company  (1868),  14  C.  B.,  N.  S.  641.  lishing  Union,  In  re,  Isaac^s  caae^  [1892] 

(r)  Lightly    v.    Clouston    (1808),     1  2  Ch.  158,  C.  A. 
Taunt.  112 ;  Foster  v.  Stewart  (1814),  8 
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years,  or  from  year  to  year,  is,  in  equity,  bound  to  inquire  into  the  Ch.  IIL  &  h 
title  of  his  vendor,  mortgagor,  or  lessor ;  and  a  Court  of  Equity     Q^md 

will  hold  him  to  be  affected  with  notice  of,  and  to  be  bound  by  ■ 

coTenants  appearing  upon  such  title  {y). 

There  are  also  cases  in  which  the  law  will  imply  a  contract  to  From  the 
pay  money,  from  the  fact  of  there  being  already  a  legal  obligation  xe^  obli- 
to  pay  it,  although  the  transaction  was  in  its  origin  totally  uncon-  gation  under 
nected  with  contract,  and  there  has  been  no  promise  in  fetct  (;?)•  ofaCourt 
Upon  this  principle,  an  action  in  form  ex  contractu^  will  lie  for 
money  due  upon  a  judgment  obtained  in  a  foreign  Court  (a) ;  or 
tipon  an  Irish  judgment  {b) ;  or  a  Scotch  decreet  (c).     So  an  action  Foreign 
is  maintainable,  at  law,  on  a  decree  of  a  colonial  Court  of  Equity,  J^^P"®^*- 
which  simply  ascertains  a  balance  to  be  due  from  the  defendant, 
and  orders  payment  thereof  by  him  to  the  plaintiff  ((£) ;    or  to 
recoyer  money  due  on  the  decree  of  a  colonial  Court,  for  payment 
of  a  balance  due  on  a  partnership  account  (e).    But  an  action  is 
not  maintainable  on  the  mere  interlocutory  order  of  a  Court  of 
Law  (/) ;  although  it  may  be  maintained  on  a  final  order,  made  in 
a  collateral  or  interlocutory  proceeding,  the  original  suit  being  still 
nndetermined  {g). 

So  it  has  been  held,  that  in  cases  where  words  of  recital  or  From  v^ords 
reference   manifest  a  clear  intention  that  the  parties  should  do     *^^**^  *^ 
certain  acts,  the  Courts  will,  from  these,  infer  an  agreement  by 
them  to  do  such  acts  (%). 

So  where,  by  charter-party,  it  was  agreed  that  the  ship  C, 
"  expected  to  be  at  A.  about  the  15th  December,"  should  with  all 
conyenient  speed  sail  and  proceed  to  that  port,  and  then  receive  a 


(y)  Tvlk  V.  Moxhay  (1848),  2  Ph.  774, 
App. ;  WUstm  v.  HaH  (1866),  L.  R.,  1 
Ch.  Ap.  463  ;  Haywood  ▼.  Bransuyi4Jc 
BuOding  Society  (1881),  8  Q.  B.  D.  403, 
C.  A. ;  Ecdl  ▼.  Ewin  (1887),  87  Ch.  D. 
74,  C.  A.  ;  Spicer  v.  Martin  (1888),  14 
App.  Caa.  12. 

[t)  See  Per  Parke,  B.,  Williama  y. 
/Mtt  (1845),  13  M.  k  W.  628,  638. 

(«)  H'alker  v.  fFitUr  (1778),  Dougl. 
1,  4;  Schihwby  v.  JVesUnhoh  (1870),  L. 
1,  6  Q.  B.  166  ;  Meyer  y.  RaUi  (1876), 
1  C.  P.  D.  858  ;  Copin  v.  Adamaon 
aW5),  L.R.,  lEx.  D.  17,  C.  A. 

It  is  no  bar  to  an  action  on  the  judg- 

Beat  of  a  foreign  court,  in  personam, 

^  it  appeara  on  the  face  thereof,  that 

tiic  foreign  tribunal  haa  put  a  conatmc- 

tiaa  on  an  Engliah  contract,  which  was 

onaMooa   according   to    Engliah   law: 

Warrf  ▼.  Gray  (1870),  L.  R.,  6  Q.  B. 

1»;  Trafford  ▼.  Blanc  (1887).  86  Ch. 

I>.  600  ;   Mttk  V.  Wcndi  (1888),  21  Q. 

&  D.  126  ;  bnt  the  defendant  may  raiae 

^  defienee    that    the    judgment   was 


obtained  by  the  fraud  of  the  plaintiff, 
even  though  the  fraud  alleged  is  such 
that  it  cannot  be  proved  without  re- 
trying the  questions  adjudicated  upon  by 
the  foreign  court :  Vadala  v.  Laioes 
(1890),  25  Q.  B.  D.  310. 

(6)  Harris  v.  Saunders  (1825),  4  B.  & 
C.  411. 

(c)  Russell  ▼.  Smyth  (1842),  9  M.  & 
W.  810 ;  Douglas  v,  Forrest  (1828),  4 
Bing.  686. 

{d)  Henderson  v.  Henderson  (1844),  6 
Q.  B.  288 ;  Sadler  v.  Robins  (1808),  1 
Camp.  263. 

{e)  Henley  y.  Soper  (1828),  8  B.  &  C. 
16. 

(/)  PaiHck  V.  Sheddm  (1853),  2  K 
&  B.  14  ;  22  L.  J.,  Q.  B.  283  ;  Emerson 
y.  LashUy  (1793),  2  H.  Bl.  248  ;  Fry  v. 
Malcolm  (1812),  4  Taunt  706. 

(g)  HiUehinson  ▼.  Gillespie  (1856),  11 
Exch.  798. 

{h)  See  Knight  t.  Oravesend,  <£«., 
Waterworks  Compwiy  (1857),  2  H.  & 
N.  6. 


£ 


48 


Chap.  III. — Implied  Contracts. 


Ch.  III.  8.  1. 

Implied 
Contracts, 


From  circum- 
stances con- 
nected with 
the  contract. 


Not  always 
incidental 
to  express 
contracts. 


Implied  con- 
tracts exist 
only  in  the 
absence  of 
express  con- 
tracts. 


The  express 
"  qualified  '* 
covenant  for 
quiet  enjoy- 
ment. 


cargo  from  the  charterers  :  it  was  held  that  the  words  '*  expected, 
&c./'  amounted  to  a  warranty,  that  the  ship  was  then  in  such  a 
position,  that  she  might  reasonably  be  expected  to  arrive  at  A.  by 
the  day  named  (i). 

And  where  a  party  enters  into  an  agreement,  which  can  only 
take  effect  by  the  continuance  of  a  certain  existing  state  of  circum- 
stances, there  is  an  implied  engagement  on  his  part  that  he  will 
not,  of  his  own  mere  motion,  do  anything  to  put  an  end  to  that 
state  of  circumstances  under  which  alone  the  agreement  can  be 
operative  (A;). 

But  this  principle  will  not  be  held  to  the  extent  that,  where 
parties  have  expressly  agreed  to  do  certain  acts,  they  will  be  taken 
to  have  impliedly  agreed  for  every  act  convenient,  or  even  neces- 
sary, for  the  perfect  performance  of  their  express  agreements  (Q. 
And  so,  although  there  be  an  absolute  agreement  whereby  a  party 
is  bound  to  do  a  certain  act,  which  is  incidental  to  or  can  only  be 
done  after  the  doing  of  another  act :  this  is  not  to  be  taken  a& 
showing  a  clear  intention,  that  such  party  means  ta  bind  himself 
to  do  that  principal  act,  to  which  the  thing  he  has  absolutely 
i^eed  to  do  was  incidental  (m). 

And  with  regard  to  all  the  above  cases  this  principle  must  be 
kept  in  view,  namely,  that  promises  in  law  exist  only  where  there 
is  no  express  promise  between  the  parties :  expressum  fadt  cessare 
taciturn  (n).  A  party,  therefore,  cannot  be  bound  by  an  implied 
contract,  when  he  has  made  an  express  contract  as  to  the  same 
subject-matter,  even  although  the  latter  be  avoided  by  fraud.  He 
may,  it  is  true,  repudiate  the  contract  entirely  on  this  ground; 
but,  if  he  sues  the  other  party  in  contract  at  all,  it  must  be  on  the 
express  contract  (o).  Thus,  although  the  word  *'  demise  "  implies 
a  covenant  for  quiet  enjoyment,  yet  it  is  qualified  and  restrained 
by  an  express  covenant  for  quiet  enjoyment  (p),  the  effect  of  which 
express  covenant,  as  usually  framed,  is  to  deprive  a  tenant  taking  a 
lease  from  a  landlord  having  no  title  of  the  right  to  sue  for  damages 


(i)  CorkltTig  v.  Massey  (1873),  L.  R., 
8  C.  P.  895. 

{k)  Per  Cockbnm,  L.  C.  J.,  Stirling 
y.  Maitland,  5  6.  &  S.  840,  852, 
M*Intyre  v.  Belcher  (1868),  14  C.  B., 
N.  S.  654 ;  and  see  Rhodes  v.-  Forivood 
(1876),  1  App.  Cas.  256;  Turner  v. 
Goldsmith,  [1891]  1  Q.  B.  544,  C.  A.  ; 
HaTidyn  v.  Wood,  [1891]  2  Q.  B.  488, 
C.  A. 

(0  Per  Cur.,  Aspdin  v.  Austin  (1844), 
5  Q.  B.  671,  688. 

(m)  See  JRashleigh  y.  South-Eastsm 
Bailway  Company  (1861),  10  C.  B.  612, 
632  ;  Smith  v.  The  Mayvr,  <f?c.,  of  Har- 
wich (1857)  2  C.  B.,  N.  S.  651  ;  Sharp 


V.  Waterlumse  (1857),  7  E.  &  B.  816. 

(n)  See  per  Lord  Kenyon,  C.  J.,  CtUler 
V.  Powell  (1795),  6  T.  R.  820,  324;  2 
Sm.  L.  C.  ;  8  R.  R.  186  ;  Cook  v.  Jen-^ 
nings  (1797),  7  T.  R.  381,  884  ;  4  R.  R. 
468. 

(o)  Selway  v.  Fogg  (1889),  5  M.  &  W, 
83  ;  Ferguson  v.  Carrington  (1829),  9  B. 
k  C.  59. 

{p)  Line  v.  Stephenson  (1838),  7  Scott, 
69,  Ex.  Ch.  ;  and  see  per  Cur.,  Den- 
neU  y.  Atherton  (1872),  L.  R.,  7  Q.  B. 
816,  327,  Ex.  Cham.  ;  Sanderson  v. 
JBerunck-upon- Tweed  {Mayor  of,  dfc) 
(1884),  18  Q.  B.  D.  547,  C.  A. 
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Implied 
Contracts. 


which  the  implied  covenant  would  have  given  him  against  the  land-  Ch.  III.  s. 
lord  in  case  of  his  eviction  by  some  person  having  a  title  paramount 
to  that  of  the  landlord  (9),  and  even  to  deprive  an  under-tenant, 
evicted  by  reason  of  the  mesne  landlord  failing  to  pay  rent  to  the 
head  landlord,  from  recovering  damages  from  the  mesne  landlord  (r). 
And  80,  although,  in  the  absence  of  an  express  stipulation,  and  if 
there  be  a  custom  of  the  country  to  that  effect,  an  outgoing  tenant 
is  impliedly  entitled  to  an  allowance  for  seed  and  labour,  &c.,  in  the 
last  year  of  his  tenancy,  the  benefit  of  which  will  be  received  by  the 
incoming  tenant ;  yet  the  custom  can  furnish  no  right  by  implica- 
tion, where  the  tenant  holds  upon  a  lease  or  contract  containing 
express  provisions  upon  the  subject,  and  which  either  directly  con- 
travene the  custom,  or  show  that  the  parties  must  have  contem- 
plated that  it  should  have  no  application  to  their  case  («). 


Sect.  2. — Implied  Contract  to  repay  Money  paid  by  the  Plaintiff 

at  the  request  of  the  Defendant. 

The  action  ''  for  money  paid  "  is  maintainable  in  every  case  in  when  the 
which  the  plaintiff  has  paid  money  to  a  third  party  at  the  request,  ^^intainabk 
express  or  implied,  of  the  defendant,  and  with  an  undertaking, 
express  or  implied,  on  his  part  to  repay  it  (t). 

But  to  support  this  action  it  is  necessary,  first,  that  money  plaintiff  must 
should  have  been  paid  or  expended  by  the  plaintiff.  Therefore,  ^v®  V^^ 
where  the  plaintiff's  goods  were  sold  under  a  distress  by  the  defen- 
dant's landlord,  for  rent  due  from  the  defendant,  it  was  held  that  a 
eonnt  for  money  paid  was  not  maintainable,  for  no  money  had 
passed  from  the  plaintiff  (it).  And  so,  a  surety  for  the  defendant, 
who  has  merely  given  his  bond  or  other  undischarged  security  to 
the  creditor  for  the  original  debt,  cannot  maintain  an  action  for 
money  paid  {x) ;  for  giving  a  security  is  not  equivalent  to  actual 
payment. 

This  action,  however,  is  maintainable,  although  it  appear  that 


iq)  See  Woodfall,  L.  T.,  Chap,  xvii., 
8.  7  {b),  citing  Merrill  v.  Framty  4  Taunt. 
429;  13  R.  R.  622. 

(r)  KiUy  ▼.  Eogen,  [1892]  1  Q.  B. 
»10. 

(«)  See  Roberts  v.  Barker  (1838),  1 
C  4  H.  808,  per  Lord  Lyndharst,  C.  6. 

U)  Brittain  v.  Lloyd  (1845),  14  M.  k 
t.  762,  778. 

■  It)  Taylor  ▼.  Higgins  (1802),  3  East, 
169 ;  Moore  ▼.  Fyrke  (1809),  11  East, 
*t    See  the  obaenrations  of  the  Court 


of  Exchequer  on  this  latter  case,  in 
Bogers  v.  Maw  (184C),  15  M.  k  W.  444, 
448  ;  in  which  case,  that  Court  expressed 
a  very  strong  opinion,  that  if  the  goods 
of  A.  be  seized  and  sold  under  an  execu- 
tion against  B.,  and  the  debt  of  B.  be 
paid  with  the  proceeds  of  such  sale,  A. 
may  treat  this  as  money  paid  by  him  to 
the  use  of  B. 

(x)  MaxweU  v.  Jameson  (1818),  2  B. 
k  Aid.  51  ;  per  Parke,  J.,  Potoer  v* 
Butch^  (1829),  10  B.  k  C.  829,  34«. 

£ 
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Ch,  III.  8.  2.  the  money  paid  was  not  wholly  the  money  of  the  plaintiff.  And, 
Co^nid8  ft^o^^^gly*  where  A.  applied  to  B.  and  C, — who  were  in  partner- 
ed ifem^     ship — for  an  advance;    and  they  sent  him  an  acceptance  by  B. 

L —  alone,  which  A.  got  discounted ;  and,  the  holder  thereof  having 

sued  B.,  the  latter  paid  the  acceptance  out  of  the  monies  of  B.  and 
C. ;  it  was  held  that  A.  was  liable  to  him  in  an  action  for  money 
paid  (y). . 

to  ihe  use  of  Secondly,  it  is  necessary,  in  order  to  support  this  action,  that 
,  ^j^^  money  sought  to  be  recovered  should  have  been  paid  to  the 
use  of  the  defendant.  And,  therefore,  if  A.  by  agreement  with 
B.,  bind  himself  to  pay,  either  to  B.  or  to  a  third  party,  a  sum  of 
money  which  B.  is  primarily  liable  to  pay ;  and  B.  is  afterwards 
called  upon  to  pay,  and  does  pay  such  sum,  his  only  remedy 
against  A.  is  on  the  special  agreement.  For,  the  money  so  paid 
by  B.,  having  been  paid  in  discharge  of  his  own  liability,  was  not 
money  paid  to  the  use  of  A.  (z). 

But  still,  this  action  may  be  maintained,  although  the  defendant 
was  not  relieved  from  any  liability  by  the  payment  made  by  the 
plaintiff  (a). 

and  at  his  And  it  is  also  necessary,  thirdly,  that  the  defendant's  express 

'^^"^^'  or  implied  request  to  the  plaintiff,  to  pay  the  money  for  his  use, 

should  be  shown  by  the  plaintiff.  Accordingly,  it  is  not  sufficient 
merely  to  prove  that  the  defendant  was  liable  to  a  third  person, 
and  that  the  plaintiff  discharged  such  liability ;  but  it  must  appear 
that  the  plaintiff  did  so  at  the  instance,  either  express  or  implied, 
of  the  defendant ;  or  that  the  act  was  subsequently  recognised  by 
him  (&).  For  it  is  a  clearly  established  principle,  that  no  contract 
will  be  effected  by  the  mere  voluntary  payment  of  the  debt  of 
another  person ;  inasmuch  as  one  man  cannot  be  made  the  creditor 
of  another  without  his  knowledge  and  consent  (c). 

Where  the  plaintiff  is  in  a  condition  to  prove,  that  the  money  for 
which  he  sues  in  this  action  was  paid  in  consequence  of  an  actual 
request  by  the  defendant,  he  will,  of  course,  be  entitled  to  recover. 
But  where  there  has  not  been  an  actual  request,  he  must  show  that 
the  payment  was  made  under  circumstances  from  which  a  request 
would  be  implied ;  and  it  often  becomes  a  matter  of  some  nicety, 
to  determine  when  such  circumstances  really  existed.  The 
following  maybe  stated  as  the  leading  principles  on  this  subject: — 

(y)  Dnwr  v.  BurUm  (1852),  17  Q.  B.  id.  846. 

989.  (6)  See    per    Cur.,   Sleigh   y.   SUigh 

{z)  Spencer  v.  Parry  (1885),  3  A.  &  K  (1850),  5  Exch.  514,  516. 

881  ;  Lubbock  v.   Tribe  (1888),  3  M.  &  (c)  Stokes  v.  Lewis  (1785),  1  T.R.  20  ; 

W.  607.  per  Lord  Kenyon,  C.  J.,  Child  v.  MorUy 

(a)  2fn«amv.  Zioyrf  (1846),  14  M.&  (1800),   8  T.   R.    610,    613;    1    Wms. 

W.  762,  763  ;  Leuns  v.  Campbell  (1849),  Saund.  264,  (a),  n.  (1). 
8  C.  B.  541 ;   Westrop  v.  Solomon  (1849), 
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Oh.  III.  s.  2. 

Implud 
(a)  Implied  Authority.  ContraOa 

If  money  has   been   paid  by  the    plaintiff,  in  discharge  of  a      -Pa*0^ 
liability  which  he  has   taken    npon   himself  at   the   defendant's  Oircmn- 
instance,  or  by  his  authority,  the  law  will  imply  that  it  was  paid  at  ^i^]^  ^i^^ 

his  request.  defendants 

Thus  where  the  plaintiff,  who  had  done  work  for  the  provisional  be  implied, 
committee  of  a  projected  railway  company,  had  been  induced  by  the  Work  for 
defendant  and  others,  who  were  members  of  sudh  proyisional  com-  ^|^^i^. 
mittee,  to  sue  certain  other  members  of  the  said  committee  for  his 
bill,  in  order  to  relieve  themselves  of  any  amount  which  the  plaintiff 
might  thereby  recover ;  and  the  plaintiff,  in  bringing  those  actions, 
incurred  to  his  own  attorney  costs  to  the  amount  of  228Z. :  it  was 
held  that  he  might  recover  that  sum  from  the  defendant,  as ''  money 
pud"(rf). 

So  if,  by  the  custom  of  trade,  an  agent  be  obliged,  without  any  Payment  by 
defiudt  on  his  part,  to  pay  money  on  account  of  a  contract  into  prindpaL 
which  he  has  entered  for  his  principal,  the  law  will  imply  a  promise, 
cm  the  part  of  the  latter,  to  repay  the  same  as  money  which  has 
been  paid  to  his  use ;  and  it  appears  that  this  will  be  the  case, 
vhether  he  was  acquainted  with  the  custom  by  which  the  agent 
was  governed  or  not  {e).  And  if  A.,  in  the  presence  of  B.,  verbally 
pramise  C.  that  he,  A.,  will  pay  a  debt  due  from  B.  to  C,  if  B.  does 
not ;  A.  will  be  held  to  have  thereby  acquired  an  authority  to  pay 
BQch  debt  on  the  default  of  B. ;  and  if  he  pay  it  before  that  autho- 
rity is  countermanded,  he  will  be  entitled  to  recover  the  sum  paid, 
as  money  paid  to  B.'s  use  (/). 

But  where  the  contract  between  a  broker  and  his  principal  was, 
that  the  former  should  sell  registered  shares  for  the  latter;  whereas 
instead  of  doing  so,  he  sold  shares  the  scrip  for  which  was,  at  the 
time  of  the  contract,  in  the  office  of  the  company  for  registration, 
10  that  the  broker  could  not  deliver  them ;  and  in  consequence 
thereof  he  had  other  shares  bought  in  against  him,  and  was  obliged 
W  pay  the  difference ;  it  was  held  that  he  could  not  charge  his 
frinripal  with  the  difference  so  paid,  as  money  paid  to  his  use  (g), 

(b)  Compulsory  Payments. 

^Ihere  the  plaintiff  is  compelled  to  pay  the  defendant's  debt,  in  GompulMry 
consequence  of  his  neglect  or  omission  so  to  do,  the  law  infers  that  P*y^®"^ 

:<  BaOey  v.  ffaines  (1849),  18  Q.  B.  Ribbons  (1889),  22  Q.  B.  D.  254,  C.  A. 

^  m.  (/)  Alexander  v.  Fane  (1836)»  1  M.  ft 

^  <  Weatrop  v.  Solomon  (1849),  8  C.  W.  611, 

&  )tS ;  and  see  Duncan  v,  BUI  (1873),  (g)  Bowlby  v.  Bell  (1846),  3  C.  B.  284, 

Ll,  8  Ex.  242,  Ex.  Cham. ;  ffartas  y,  294. 

£  2 


62 


Chap.  III. — ^Implied  Contracts. 


Implied 
CorUnuUs 

Paid"). 

Geoeral  rule. 

Sdmmidar. 
fFaUinffford, 


Recovery  of 
money  paid 
to  ayoid 
difltressfor 
rent. 


Gh.  III.  8.  2.  the  defendant  requested  the  plaintiff  to   make  the  payment  for 
him,  and  gives  him  the  action  for  money  paid. 

"Speaking  generally,  and  excluding  exceptional  cases,"  it  is 
observed  in  the  judgment  of  the  Court  of  Appeal  in  Edmunds  v. 
WMingford  (A),  **  where  a  person's  goods  are  lawfully  seized  for 
another's  debt,  the  owner  of  the  goods  is  entitled  to  redeem  them, 
and  to  be  reimbursed  by  the  debtor  against  the  money  paid  to 
redeem  them,  and  in  tJie  event  of  the  goods  being  sold  to  satisfy  the 
debt,  the  owner  is  entitled  to  recover  them  from  the  debtor.  The 
right  to  indemnity  in  these  cases  exists,  although  there  may  be  no 
agreement  to  indenmify,  and  although  there  may  be  in  that  sense 
no  privity  between  the  plaintiff  and  the  defendant." 

Thus,  if  a  tenant  pay  ground-rent  due  from  his  landlord,  in  order 
to  prevent  his,  the  tenant's,  goods  from  being  distrained  for  such 
rent,  he  may  recover  it  as  money  paid  to  the  landlord's  use  (t).  So 
where  the  plaintiff,  at  the  request  of  the  defendant,  left  a  carriage 
on  the  premises  of  the  defendant,  and  the  carriage  was  there  seized 
under  a  distress  for  rent  due  from  the  defendant ;  it  was  held  that 
the  plaintiffy  having  paid  the  rent,  might  recover  the  amount  from 
the  defendant  as  money  paid  to  his  use  {k).  And  it  is  unnecessary 
for  the  plaintiff,  in  order  to  entitle  him  to  reimbursement  in  such  a 
case,  to  resist  the  distress,  if  valid,  by  replevying  or  bringing  an 
action.  For  where  a  party  is  in  a  situation,  where  he  may  he  com- 
pelled by  law  to  pay  a  sum  of  money,  although  he  be  not  actuMy 
compelled  to  do  so,  and  he  pays  it  accordingly,  the  action  will  lie({). 
Nor  will  the  payment  by  an  under-tenant  to  the  ground  landlord,  of 
rent  due  to  him,  be  considered  voluntary,  merely  on  account  of  the 
ground  landlord  having  given  time  to  the  under-tenant  for  the  pay- 
ment of  such  rent  (m). 

So,  where  it  appeared  that  the  custom  was  that,  on  the  granting  of 
a  lease,  the  lessor's  solicitor  should  prepare  the  lease,  but  that  the 
lessee  should  pay  the  expenses  thereof :  it  was  held  that  the  lessor 
might  recover  from  the  lessee,  as  money  paid  to  his  use,  the  amount 
of  costs  paid  by  him,  the  lessor,  to  his  solicitor  for  preparing  the 
lease  granted  to  the  lessee  (n).  And  where  lands,  charged  with  the 
repair  of  a  bridge,  are  occupied  by  a  person  not  the  owner,  such 


Oostsof 
lease. 


Repair  of 
bridge. 


{h)  Edmunds  y,  JFalHngford  (1885), 
14  Q.  B.  D.  811,  C.  A.,  a  single,  con- 
sidered, and  written  judgment,  dis- 
approving, but  distinguishing,  England 
v.  Marsden  (1866),  L.  R.,  1  C.  P.  629. 

(t)  See  Saps/ord  v.  Fletcher  (1792),  4 
T.  R.  611.  Mortgagee  of  a  term  is  liable 
to  the  lessee,  for  ground  rent  paid  by 
him,  although  such  mortgagee  has  not 
taken  possession  ;  SUma  v.  Evann  (1797), 
Peake,  Add.  Ga.  94. 


(k)  Exall  V.  Partridge  (1799),  8  T.  R. 
308  ;  4  R.  R.  656. 

{I)  See  Sleigh  v.  SUigh  (1850),  6  Exch. 
614,  617 ;  per  Burrough,  J.,  Bales  v. 
Freeman  (1819),  1  B.  &  B.  891,  899. 

(m)  Carter  v.  Carter  (1829),  6  Bing. 
406. 

(n)  Orissell  y.  Eobinson  (1886),  8 
Scott,  329.  A  similar  rule  applies  in. 
the  case  of  a  marriage  settlement:  Helps 
V.  ClayUm  (1864),  17  C.  B.,  N.  S.  668. 
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ocenpier  is  responsible  to  the  public  for  the  repairs  of  the  bridge ;  Ch.  III.  a.  2. 
bat  he  may  demand  reimbursement  from  the  owner,  in  an  action     ^^^^ 
for  money  paid  to  his  use  (o).  ('*  MoMy 

So  a  trustee  under  a  will,  who  pays  the  legacy  duty  upon  an  *' 

annuity,  after  the  expiration  of  four  years  from  the  testator's  death.  Legacy  duty, 
may  recoTer  the  amount  from  the  legatee  as  money  paid  to  his 
ufle  (p). 

So  where  the  indorser  of  a  bill  of  exchange,  haying  been  sued  by  Billg  of 
the  holder,  paid  him  part  of  the  amount  of  the  bill ;  it  was  held  ^ 

that  he  might  recover  the  same  against  the  acceptor,  as  money  paid 
to  his  use  {q).  So  where  A.,  having  accepted  a  bill  drawn  upon  him 
by  B.,  for  money  lent  by  B.  to  A.,  compounded  with  B.  and  his 
other  creditors,  and  paid  the  composition ;  and  an  indorsee  of  the 
bill  afterwards  sued  A.,  and  compelled  him  to  pay  the  amount ;  it 
was  held  that  A.  might  recover  the  same  from  B.,  as  money  paid  to 
his  ase(r).  And  where  the  plaintiff  had  accepted  a  bill  of  exchange 
for  the  accommodation  of  one  H.,  who  deposited  it  with  the  defen- 
dant as  a  security  for  goods  bought  of  him,  at  the  same  time  disclosing 
die  drcumstances  under  which  it  had  been  obtained ;  and  H.  after- 
wards paid  for  the  goods ;  but,  he  being  further  indebted  to  the 
defendant,  the  latter  refused  to  restore  the  bill,  and  subsequently 
indorsed  it  for  value  to  a  third  person,  who  sued  the  plaintiff 
thereon,  and  compelled  him  to  pay  the  amount,  with  costs ;  it  was 
held  that  the  plaintiff  might  recover  from  the  defendant  the  amount 
of  the  bill,  on  the  count  for  money  paid  («). 

The  defendant,  having  some  bark  to  sell,  applied  to  the  plaintiffs 
to  find  a  purchaser.  The  plaintiffs  applied  to  T.,  who  agreed  to 
porchase  the  bark  if  equal  to  sample.  The  bark  having  been 
shipped,  the  defendant  sent  the  invoice  to  the  plaintiffs,  and 
requested  them  to  accept  a  bill  of  exchange  for  the  price, — which 
they  did,  upon  the  offer  of  a  del  credere  commission.  The  bark, 
however,  not  being  equal  to  sample,  T.  refused  to  take  it ;  and,  the 
plaintiffs  being  called  upon  to  pay  the  bill  when  due,  it  was  held 
that  they  were  entitled  to  recover  the  amount  thereof,  as  money 
paid  to  the  defendant's  use  (t). 

And  so,  if  a  carrier  deliver  to  B.,  by  mistake,  goods  consigned 
to  C,  and  B.  appropriate  the  goods  to  his  own  use,  and  the 
earner,  on  demand,  even  without  action,  pay  C.  their  value ;  he, 

(»}  Baker  v.  Oreenhill  (1842),  3  Q.  B.  C.  439. 

^^  (r)  ffawley  y.  Beverley  (1843),  6  M.  & 

1^)  ffalea  r.  Freeman  (1819),  1  B.  &  G.  221.     And  see  Mallalieu  y,  ffodgetm 

^  991.  See  farther,  Foster  v.  Ley  (1835),  (1851),  16  Q.  B.  689. 

2  Scott,  438  ;  Bate  T.  Pane  (1849),  13  (a)  Bleaden  y.  Charles  (1831),  7  Bing. 

V  B.  9<K).  246. 

Ijl  Poitmal  y.  Ferrand  (1827),  6  B.  &  (0  Hooper  y.  Treffrey  (1847),  1  Ex.  17. 
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Ch.  hi.  s.  2.  the  carrier,  may  recover  the  amount  from  B.,  as  money  paid  to 
Im^     his  use  (u). 

{'*Money         But  where  goods  came  to  the  wharf  of  A.  consigned  to  B. ;  and 

^^^  ^'      C.  believing  them  to  be  meant  for  him,  carried  them  from  the 

What  are  not  wharf,  and  used  them ;  whereupon  A.  was  called  upon  by  B.  to  pay, 

payments.       and  did  pay  to  him  the  value  of  the  goods  :  it  was  held  that  A/s  ^ 

only  remedy  against  C.  was  for  tort ;  and  that  he  could  not  recover 

for  money  paid  to  his  use  {x). 

So  a  payment  made  with  knowledge  on  the  part  of  the  plaintiff 
that  he  is  not  bound  to  pay,  will  be  held  not  to  have  been  made  with 
tiie  implied  authority  of  the  defendant.  Thus,  where  the  drawer  of 
an  accommodation  bill  after  the  bill  became  due,  paid  part  of  the 
amount  to  the  holder,  but  without  having  received  notice  of  dis- 
honour of  the  bill,  and  without  any  actual  request  from  the 
acceptor ;  it  was  held  that  he  could  not  recover  the  same  from  the 
acceptor,  on  the  count  for  money  paid  {y). 

So  if,  without  any  request  from  the  defendant,  the  plaintiff 
voluntarily  allow  goods  belonging  to  him  to  be  or  remain  on 
the  defendant's  premises,  and  they  are  there  distrained  for  rent 
due  from  the  defendant,  and  the  plaintiff  pay  such  rent  in  order 
to  redeem  his  goods;  he  cannot  recover  the  amount  so  paid,  aa 
money  paid  to  the  defendant's  use  {z).  So  where  the  plaintiff  and 
the  defendant,  respectively,  were  underlessees,  at  distinct  rents, 
of  separate  portions  of  premises,  the  whole  of  which  were  held 
at  an  entire  rent  under  one  original  lease ;  and  the  plaintiff  under 
threat  of  distress,  paid  the  whole  rent  due  under  the  original  lease ; 
it  was  held,  that  he  could  not  recover  a  proportion  thereof  from 
the  other  underlessee,  as  money  paid  to  his  use  (a).  And  where 
by  an  award  it  was  ordered,  that  the  costs  of  the  reference  should 
be  paid  half  by  A.,  and  half  by  B. ;  and  B.  took  up  the  award  and 
paid  the  whole :  it  was  held  that  he  could  not  recover  half  from  A., 
as  money  paid  to  his  use  (b). 

So  if  a  sheriff  or  his  officer  is  obliged,  by  reason  of  a  breach  of 
duly  on  his  part,  to  pay  to  A.  a  debt  due  to  him  from  B. ;  he 
cannot  recover  from  B.  the  amount  so  paid  (c). 

So  where  one  of  two  joint  prize  agents  was  imposed  upon  by  a 
person  who  falsely  pretended  to  be  one  of  the  seamen  entitled  to 
prize  money  ;   and  the  agent  in  consequence  paid  money  to  the 

(u)  Brown  v.  JJorfflr«w(1811),  4  Taunt.  1  C.  P.  629. 
189.     See  also  Spencer  v.  Parry  (1835),  (a)  Hunter  v.  HurU  (1845),  1  a   B. 

3  A.  &  £.  331,  338.  300. 

{x)  Per    Lord    Ellenborough,    C.   J.,  (6)  Bates  v.  Toumley  (1848),  2  Exch. 

Sills  y.  Laing  (1814),  4  Camp.  81.  152. 

(y)  Sleigh  v.  Sleigh  (1860),  6  Exch.  (c)  FUeher  v.  Bailey  (1807),  8  Ea8t» 

614.  171. 

(2)  England  y.  Marsden  (1866),  L.  R. 
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impostor,  which  he  was  afterwards  obliged  to  pay  over  again  to  the  Oh.  III.  a.  2 
person  legally  entitled  to  receive  it :  it  was  held  that  he  could  not     co^v^ 
reooTer  from  his  co-agent  a  moiety  of  the  money  so  paid  {d).     So     {''Money 

where  a  cheque  drawn  by  a  customer  upon  his  banker,  for  a  sum — 

of  money  described  in  the  body  of  the  cheque  in  words  and  figures, 
was  afterwards  unlawfully  altered  by  the  holder,  who  substituted  a 
larger  sum  for  that  mentioned  in  the  cheque,  but  in  such  a  manner 
that  no  person  in  the  ordinary  course  of  business  could  observe  it ; 
and  the  banker  paid  the  larger  sum  to  the  holder  ;  it  was  held  that 
he  could  not  charge  the  customer  for  anything  beyond  the  sum  for 
which  the  cheque  was  originally  drawn,  there  being  no  genuine 
order  or  authority  to  pay  more  (e). 

But  it  would  be  otherwise  if,  by  the  carelessness  of  the  customer 
in  his  mode  of  drawing  the  cheque,  an  opportunity  had  been 
afforded  to  the  holder  for  altering  the  cheque,  so  as  to  increase  the 
amount  payable  thereon  (/), — for,  in  that  case,  the  customer's  own 
negligence  would  be  held  to  have  been  the  proximate  cause  of 
leading  the  banker  into  the  mistake  (jg). 

And  after  resistance,  in  the  first  instance,  to  a  demand  claimed 
to  accrue  due  at  intervals,  the  omission  of  such  resistance,  and 
rabsequent  uniform  acquiescence,  will  sometimes  preclude  a  party 
from  contending,  that  moneys  paid  in  respect  of  such  demand  were 
pud  by  compulsion.  Thus  where  a  distress  was  made  on  a  tenant, 
for  the  whole  of  the  rent  due  from  him  :  and, — ^the  landlord  having 
wrongfully  refused  to  allow  the  tenant  to  deduct  the  land  tax, — he 
protested  against  his  liability  to  pay  it,  but  during  five  succeeding 
jears  he  paid  the  land  tax,  without  disputing  his  liability  :  it  was 
held  that  he  could  not  recover  from  his  landlord,  in  an  action  for 
money  paid,  any  part  of  the  sums  so  paid  by  him  for  land  tax  (A). 


(c)  Implied  Request,  ihxmgh  Payment  voluntary. 

There  are  cases,  however,  in  which  a  request  has  been  implied.  Request  may 
80  as  to  support  this  action,  although  the  party  who  paid  the  f;^^^  Ly- 
nKmey  did  so  merely  as  a  volunteer.     Thus,  where  the  plaintiff,  in  ment  voW- 
the  absence  of  the  defendant,  the  husband,  incurred  expense  in  ^^' 
baiying  the  wife  of  the  defendant,  in  a  manner  suitable  to  his 


I- 
i 


(rf)  M^flrMUh  or  MaerecUh  v.  Marget- 
m  {17S5),  4  Dougl.  278. 
^  /}  HaU  y.  StUler  (1826),  6  B.  &  C. 
750.     And  see  very  fully,  JRobarts  v, 
Tvdcer  (1851),  16  Q.  B.  660,  Ex.  Ch. 

if)  See  rottn^v.  ©rote  (1827),  4  Bing. 
53;  per  Parke,  B.,  Jiobarts  v.  Tucker 
■1851),  16  g.  B.  560,  579  ;  per  Cock- 
Nm,  C.  J.,  Sunn  t.  North  British 
Auttralagian  Cfompany  (1868),  2  H.  & 


C.  175,  189,  Ex.  Ch. ;  HaHfax  Union,  v. 
Wheelwright  (1875),  L.  R.,  10  Ex.  188. 

{g)  See  Arnold  v.  Cheque  Bank  (1876), 
1  C.  P.  D.  578.  And  see  Fine  AH 
Society  v.  Union  Bank  of  London  (1886), 
17  Q.  B.  D.  706,  C.  A.  ;  McEntire  v. 
Potter  (1889),  22  Q.  B.  D.  488. 

{h)  Spragg  v.  Ham^nond  (1820),  2  B. 
&  B.  69. 
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Ch.  III.  8.  2.  condition ;  it  was  held  that,  inasmuch  as  the  plaintiff,  in  so  doing, 
OolnAmL  ^*^  ^^^  ^^  *^®  discharge  of  a  duty  which  the  defendant  himself 
(**Jf(m«y     was  under  a  strict  legal  liability  to  perform,  he  might  recover 

^' from  the  defendant  the  money  so  expended,  although  there  had 

been  no  express  request  or  consent  on  his  part  to  the  plaintiff's 
act  (t).  And  so,  where  one  party  Yoluntarily  incurs  expenses  in 
burying  another,  the  executor  of  the  deceased,  if  he  has  assets,  is 
liable  to  repay  the  expenses  so  incurred  (A:). 

No  request  can  be  implied  from  one  tenant  in  common  to  another 
to  expend  money,  as  by  the  repair  of  a  house,  upon  the  property 
held  in  common.  If  one  tenant  in  common  chooses  to  repair  a 
house  held  in  common,  he  cannot,  without  previous  express  request 
from  the  co-owner,  recover  any  part  of  the  expense  from  him,  how- 
ever much  the  co-owner  may  be  benefited,  for  there  is  no  right  of 
contribution  between  tenants  in  common  ({). 


Tenancy 
in  common. 


Payments  by 
snretim. 


(d)  Payments  by  Sureties, 

Where  one  person  becomes  surety  for  another  at  his  request, 
the  law  implies  a  promise  by  the  latter,  that  he  will  repay  the 
surety  whatever  he  may  be  compelled  to  pay  the  creditor  (m).  And 
in  such  cases  the  surety  has  a  right  of  action  against  the  principal, 
the  instant  he  pays  the  creditor,  for  so  much  money  paid  to  his 
use  (n).  Thus,  where  the  plaintiff,  who  was  a  shareholder  in  a 
banking  company,  became  surety  for  advances  to  be  made  by  the 
company  to  the  defendant ;  and  the  defendant  afterwards  executed 
a  composition  deed,  to  which  the  plaintiff  and  the  banking  com- 
pany were  parties,  and  which  contained  a  stipulation  for  a  reserve 
of  remedies  against  sureties  for  the  defendant :  it  was  held  that, 
the  plaintiff  having  been  compelled  to  pay  the  defendant's  debt  to 
the  banking  company,  he  was  entitled  to  recover  the  amount  so 
paid,  as  money  paid  to  the  defendant's  use  (o).  So,  bail  may 
recover  against  the  principal,  any  expenses  they  may  have  reason- 
ably incurred  in  taking  him  into  custody  for  the  purpose  of  sur- 
rendering him  (p).  So  a  party  who  accepts  or  indorses  a  bill  of 
exchange,  or  who  indorses  a  note,  for  the  accommodation  of 
another  (q),  is  entitled,  on  paying  the  amount,  to  recover  it  from 
the  party  for  whose  benefit  he  thus  became  responsible. 


{%)  Atnbrose  v.  Kerrison  (1861),  10  C. 

B.  778 ;  BratUhaw  v.  Beard  (1862),  12 

C.  B.,   N.  S.  344;  Jenkins  v.  Tucker 
(1788),  1  H.  Bl.  90. 

(*)  Bogers  v.  Price  (1829),  3  Y.  &  Jer. 
28.  Per  Jervis,  C.  J.,  Ambrose  v.  Kerri' 
son  (1851),  10  C.  B.  776. 

(I)  Leigh  V.  Dickeson  (1884),  15  Q.  B. 

D.  60,  C.  A. 


(m)  Per  Ashhunt,  J.,  Taussaini  v. 
Martinnant  (1787),  2  T.  R.  100. 

(u)  Per  Parke,  B.,  Davies  v.  Hur.}- 
phreys  (1840),  6  M.  &  W.  153. 

(o)  Kearsley  v.  CoU  (1846),  16  M.  & 
W.  128. 

{p)  Fisher  v.  Fallows  (1804),  6  Esp. 
171  ;  8  R.  R.  843. 

{q)  The  acceptor  of  a  bill  is  not  liable 
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So,  it  seems  that  if  a  surety  take  a  bond  or  other  specialty,  as  a  Ch.  III.  b.  2. 


oonnter-security  from  his  principal,  he  cannot  resort  to  the  action 
for  money  paid  (r). 

And  any  costs  necessarily  incurred  by  the  surety,  and  which  he 
may  be  entitled  to  recover  from  the  principal,  can  only  be  recovered 
on  a  claim  founded  on  the  implied  promise  of  indemnity. 


Implied 

Oontraeta 

{''Money 

Paid  "). 


1 


(e)  Contribution  between  Sureties. 

If  several  persons  become  sureties  for  the  same  debt,  either  Contribution 
jointly  or  severally,  or  by  the  same  or  different  instruments,  and  s^reties. 
one  surety  pays  more  than  his  proportion  of  the  demand,  he  may 
recover  against  each  co-surety  an  aliquot  share  of  the  excess,  as 
money  paid  to  his  use  {s). 

So  where  there  are  several  co-sureties,  and  one  of  them  takes 
from  the  principal  a  collateral  security,  for  the  repayment  of  any 
som  which  he  may  be  called  upon  to  pay  in  discharge  of  the  prin- 
cipal's debt:  such  surety  will  still  be  entitled,  on  paying  more 
than  his  proportion  of  that  debt,  to  sue  his  co-sureties  for  con- 
tnbntion  (t). 

But  where  one  of  two  co-sureties  paid  the  debt  of  the  principal, 
out  of  monies  of  the  latter  which  he  had  in  his  hands  at  the  time, 
and  which  he  was  entitled  to  apply  to  that  purpose ;  it  was  held 
that  he  could  not  recover  against  his  co-surety  for  contri- 
bation(a). 

So  it  has  been  held,  that  if  the  surety  from  whom  contribution  is 
ekimed,  became  bound  at  the  request  of  the  surety  who  seeks  to 
recover  it,  he  is  not  liable ;  for,  in  such  case,  the  implied  promise 
is  negatived  (a;). 

Nor  does  the  right  to  contribution  extend  to  any  part  of  the 
costs  paid  or  incurred  by  the  surety  in  attempting  to  defend,  or 
in  settling  legal  proceedings  taken  by  the  creditor  against  him  to 
recover  the  debt  (y).  But  where  the  plaintiff  and  the  defendant 
had  executed,  as  sureties,  a  warrant  of  attorney  to   secure  an 


to  an  indoraer  (there  being  no  jmvUy 
between  them  independently  of  the  bill), 
for  the  costs  of  an  action  brought  thereon 
Hrthe  holder  against  the  indoraer ;  Daw- 
mi  7.  Morgan  (I82d),  9  6.  &  C.  618. 

(r)  TouaaaifU  v.  Jfariinnanl  (1787),  2 
T.  R.  100,  104 ;  and  see  post,  Ch.  XVIL, 
i7. 

[$)  Davies  t.  Humphreys  (1840),  6  M. 
*  V.  158, 168  ;  Kenp  v.  FiTidm  (1844), 
12  X.  fc  W.  421 ;  Dtenng  v.  WincheUea 
aSOO),  2  B.  *  P.  270 ;  Wh.  k  Tu.,  L. 
C  ToL  L  ;  1  R.  R.  41. 

The    right    to    contribution   arises, 


although  the  surety  paid  the  debt  after 
haying  dven  a  bond  for  it,  without  the 
knowledge  of  the  co-sureties ;  Zhivn  y. 
She  (1817),  1  Moore,  2 ;  17  R.  R.  661. 

(0  Done  V.  Walley  (1848),  2  Exch. 
198. 

(u)  Goepel  y.  Sunnden  (1844),  1  D.  & 
L.  888. 

{x)  Twmer  v.  Davies  (1796),  2  Esp. 
478. 

(y)  Knigki  y.  Bughes  (1828),  Moo.  & 
M.  247 ;  Boaeh  y.  Tkampion  (1830),  ib. 
487. 
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Ch.  III.  8.  2.  advance  made  to  the  principal ;  and,  on  default  made  by  the  prin- 
O^ra^  cipal,  judgment  was  entered  np  on  tha  warrant  of  attorney,  and 
C*M(mcy     execution  issued  against  the  plaintiff:   it  was  held  that  he  was 

— L entitled  to  recover  from  the  defendant  a  moiety  of  the  costs  of  such 

execution  (z). 

(f)  Contribiitum  between  Joint  Contractors. 

Other  cases  of  If  there  be  several  defendants  in  an  action,  and  they  agree  to 
employ  a  solicitor  to  manage  the  defence  on  their  joint  respon- 
sibility, and  one  of  them  pays  the  solicitor's  bill  of  costs,  he  may 
sue  the  others  for  contribution  (a).  And  it  appears  that  the  case 
will  be  the  same,  even  although  the  defendants  were  partners ;  pro- 
vided it  can  be  shovm  that  the  contract  with  the  attorney  viras  made 
independently  of  their  relation  as  partners  (b). 

So,  where  one  provisional  conmiittee-man  paid  more  than  his 
proportion  of  a  debt  contracted  in  respect  of  the  scheme,  it  was 
held  that  he  might  sue  the  others  in  this  action  for  contri- 
bution (c). 

So,  where  several  parties,  not  partners,  are  defendants  in  an 
action  ex  contractu,  and  the  plaintiff  recovers  judgment  against 
them,  and  one  pays  the  whole  demand,  he  may  recover  contribution 
against  the  others  (d). 

So,  if  two  parties  agree  to  employ  an  arbitrator,  and  one  pays 
a  sum  of  money  to  take  up  the  award,  he  is  entitled  to  recover 
from  the  other  a  moiety  of  the  sum  so  paid  {e). 

So,  if  one  of  two  contractors,  upon  a  breach  by  them  of  their 
engagement,  agree  with  the  creditor  to  refer  the  amount  of  damages 
to  arbitration ;  although  this  be  done  without  the  consent  of  the 
other  co-contractor,  still  the  former  may,  on  paying  the  sum 
awarded,  recoTer  a  moiety  thereof  from  the  latter,  in  an  action  for 
money  paid  (/).  And  where  the  plaintiff  and  the  defendant  were 
two  of  a  committee,  appointed  at  a  vestry  meeting  for  the  purpose 
of  prosecuting  nuisances  on  the  waste  lands  and  highways  of  a 
parish  ;  and  the  committee  appointed  an  attorney,  who  prosecuted, 
and  obtained  a  verdict ;  after  which  the  attorney  sued  the  plaintiff 
for  his  bill  of  costs ;    and,  the  claim  having  been  referred  to 

(z)  Kemp  V.  Finden  (1844),  12  M.  [k  k  C.  887,  388.      If  a  creditor  recover 

W.  421.  against  one  of  several  joint,  or  joint  and 

(a)  Edffer  v.  Knapp  (1843),  5  M.  &  6.  several  debtors,  in  an  action  against  him 

753.  only  J  the  claim  to  contribution  equally 

(6)  Id.  758,  759.  arises ;  id. 

(c)  Batard  v.  Sawes  (1863),  2  E.  &  (e)    Per    Cur.,    Marsack   v.     Webber 
B.  287 ;  Boulter  v.  Peplow  (1850),  9  C.  B.  (1860),  6  H.  &  N.  1,  6. 

493.  (/)  Bumell  v.  Minot  (1820),  4  Moore^ 

(d)  Sadler  v.  Nixon  (1834),  6  B.  &      840. 
Ad.  936  ;  BlackeU  v.  IFeir  (1826),  5  B. 
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arbitration,  a  sum  of  235Z.,  with  costs  of  the  action,  was  awarded  Ch.  III.  8.2. 
against  the  plaintiff:  it  was  held  that  he  might  sue  the  defendant     q^^ 
for  contribution  (a) .  ( "  ^?»fy 

There  is  no  right  of  contribution,   if  the  contract  be  for  an 


No  rixrht  of 


illegal  purpose.      Therefore,  where  plaintiff  and  defendant  1^*^^°^^^ 


ntion 

entered  into  an  agreement  to  conduct  an  unlicensed  theatre,  and  where  con- 
ihe  plaintiff  had,  at  the  defendant's  request,  paid  certain  monies  "^  ^  ®S&  * 
for  him,  to  persons  whom  he  had  employed  in  the  management  of 
the  theatre;    it  was  held   that  he  could  not  recover  from  the 
defendant  in  this  action,  the  money  so  paid  (h). 

So,  in  the  case  of  an  action  against  seyeral  for  a  tortf  if  judgment  No  right  of 
ftwr  damages  be  recovered  against  them,  and  one  be  compelled  to  J|^j!^^en  tort 
pay  the  whole,  he  has  in  general  no  claim  for  contribution  against  feasors, 
his  co-defendants  (i).     Where,  however,  one  of  two  joint  coach  ^erry^oeather 
proprietors  was  sued  for  an  injury  alleged  to  have  been  caused  by 
the  negligence  of  his  servants,  and  it  was  proved  that  he  was  not 
penorudly  present  when  the  accident  occwrred;   it  was  held  that 
he  was  entitled  to  contribution  from  his  co-proprietor,  in  respect  of 
the  damages  and  costs  recovered  against  him  in  the  action  (A;). 
Bat  one  proprietor  could  not,  in  such  a  case,  maintain  an  action 
against  his  co-proprietor  for  money  paid,  if  it  appeared  that  there 
was  a  partnership  fund  out  of  which  the  expenses  of  the  coach 
were  first  to  be  paid,  and  that  then  the  residue  was  to  be  divided 
amongst  the  proprietors  (Z). 


>) 


Sect.  3. — Implied  Contract  to  repay  *' Money  Had  and  Received.* 

(a)  Generally. 

The  action  for  money  had  and  received  was  called  by  Lord  in  ^nend. 
Mansfield  (m),  '^a  kind  of  equitable  action.'*  But  the  notion 
aboot  the  action  for  money  had  and  received  being  an  equitable 
action,  is  said  to  be  ''  exploded  in  modem  practice  "  (n).  It  seems, 
however,  to  be  still  law  that  "  where  money  is  due  ex  cequo  et  bono, 
it  may  be  recovered  in  an  action  "  for  money  had  and  received  (o), 

is)  Holmu  V.  WiUiamson  (1817),  6 M.  Burr.  1005, 1012  ;  Clarkey.  Shee  (1774), 

kS.  158.  Cowp.  197. 

(A)  J)e  Begnis  t.  Armistead  (1838),  10  (n)  Per  Pollock,  C.  B.,  and  Parke,  B., 

Bing.  107.  Miller  v.  Atlee  (1849),  13  Jur.  431. 

;*)  Merryioeather  v.  Nixan  (1799),  8  (o)  Per  Tindal,  C.  J.,  Smith  v.  Jones 

T.  R.  186  ;  16  R.  R.  810.  1842),  6  Jur.  283,  284. 

(4)  WooUy  V.  BaUe  (1826),  2  C.  &  P.  InJohnscm  v.  /oAtmcw  (1802),  8  B.  &  P. 

417.  162,  169;    6   R.    R.   at  p.    744,    Lord 

(/)  Pearson  v.  Skelton  (1836),  1  M.  &:  Alvanley,  C.  J.,  said,  ''that  in  Moses  y. 

W.  504.  Mac/erlan  (1760),  some  principles  were 

(n)  See  Moses  v.  Mae/erlan  (1760),  2  said  down,  which  are  certainly  too  large, 
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Ch.  III.  8.  s. 

Implied 

OoTUractM 

{Money  Had 

and  Received), 


Indorsemeiit 
on  writ,  and 
statement  of 
claim. 


Kvidence. 

Defendant 
must,  in 
general,  have 
actually  re- 
eewaed  r/umey. 


SO  that  if  A.  assign  to  B.,  a  debt  due  from  G.  to  A.,  and  G.  after- 
wards pays  that  debt  to  A. ;  B.  may  recover  the  same  from  him  in 
an  action  for  money  had  and  received,  although  the  assignment  by 
A.  to  B.  was  merely  that  of  a  chose  in  action  (p). 

This  action,  however,  '^  does  not  lie  for  money  paid  by  the 
plaintiff,  which  was  claimed  of  him  as  payable  in  point  of  honour 
and  honesty,  although  it  could  not  have  been  recovered  from  him 
by  any  course  of  law ;  as  in  payment  of  a  debt  barred  by  the 
Statute  of  Limitations,  or  contracted  during  his  infancy :  or  to  the 
extent  of  principal  and  legal  interest  upon  an  usurious  contract,  or 
for  money  fairly  lost  at  play;  because  in  all  these  cases  the 
defendant  may  retain  it  with  a  safe  conscience,  though  by  positive 
law  he  was  barred  from  recovering.  But  it  lies  for  money  paid  by 
mistake ;  or  upon  a  consideration  which  happens  to  fail ;  or  for 
money  got  through  imposition,  express  or  implied ;  or  extortion,  or 
oppression ;  or  an  undue  advantage  taken  of  the  plaintiff's  situation, 
contrary  to  laws  made  for  the  protection  of  persons  under  those 
circumstances"  (q). 

The  form  of  declaration  in  this  action,  under  the  Common  Law 
Procedure  Act,  1852,  was,  that  the  plaintiff  sued  the  defendant 
*'  for  money  payable  by  the  defendant  to  the  plaintiff,  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiff*'  (r).  Since 
"  The  Supreme  Court  of  Judicature  Acts,  1878  and  1875,*'  this 
form  is  no  longer  in  use,  and  both  the  writ  and  statement  of  claim 
must  be  more  specific.  Thus,  the  writ  must  be  endorsed  *'  the 
plaintiff's  claim  is  £  for  money  entrusted  to  the  defendant  as 
stakeholder,  and  payable  to  plaintiff,"  or  ''the  plaintiff's  claim  is 
£  for  a  return  of  money  paid  to  the  defendant  by  mistake,"  or 
as  the  case  may  be  (s) ;  and  the  statement  of  claim  must  contain  a 
statement  in  a  summary  form  of  the  material  facts  on  which  the 
plaintiff  relies  (t). 

As  a  general  rule  the  plaintiff  must  in  all  cases  prove  : — 

First,  that  the  defendant  himself,  or  his  agent  (u),  has  actually 
received  the  money  which  is  sought  to  be  recovered,  or  that  some- 
thing has  occurred  which  is  equivalent  to  a  receipt  thereof  by  the 
defendant  {x). 


and  which  he  did  not  mean  to  rely  on  ; 
such  as,  that  wherever  one  man  has 
mon^y  which  another  ought  to  have^  an 
action  for  money  had  and  received  may 
be  maintained." 

(p)  Smith  V.  Jones  (1842),  6  Jur.  283 ; 
and  see  Tibbite  v.  George  (1836),  5  A.  & 
E.  107,  118. 

{q)  Per  Lord  Mansfield,  C.  J.,  Moses y, 
Macferlan  (1760),  2  Burr.  1005,  1012 ; 
and  see  2  Pothier  on  Obi.,  by  Evans,  369, 


878  379. 

(r)  Ib'k  16  Vict.  c.  76,  ached.  R 

(»)  See  R.  S.  C,  App.  A.,  Part  III., 
sect.  II. 

(0  See  ib.,  Ord.  XIX.,  r.  4. 

(w)  Coates  v.  Bainbridge  (1828),  6 
Bing.  58. 

(x)  Per  Cur.,  Prince  v.  Orietital  Bank 
Corporation  (1878),  8  App.  Cas.  326, 
o2o,  J.  vv. 
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It  mast  likewise  appear,  in  general,   that  the  defendant  has  Gh.  III.  s.  8. 
received  money  or  cash,  and  not  merely  money's  worth  (y).     Thus,      l^rvpiud 
an  action  for  money  had  and  received  will  not  lie,  to  recover  the  (Mmey  Had 
value  of  bank  or  other  public  stock,  improperly  transferred  to  the  ^^  l^^ceived). 
defendant  and  still  standing  in  his  name  (z) ;  or  to  recover  the  value 
oi foreign  securities,  unless  the  facts  are  such  as  to  raise  the  pre- 
somption  that  they  have  been  converted  into  British  money  (a). 

But  it  seems  that  where  property  has  been  delivered  to  the 
defendant  for  the  purpose  of  sale,  and  he  refuses,  after  a  reasonable 
time,  to  account  for  the  proceeds ;  a  sale  by  him,  and  receipt  of  such 
proceeds,  will  be  presumed  (i). 

So  this  action  will  lie,  although  the  money  received  was  foreign, 
and  not  British  money  (c).  And  if  a  stakeholder  receive  country 
bank  notes  as  money,  the  amount  may  be  recovered  from  him  as 
money  had  and  received  (d). 

It  is,  in  general,  essential  to  this  action,  that  the  plaintiff  should 
establish  a  claim  to  some  particular  or  specific  sum  of  money,  as 
having  been  received  to  his  use  (e).  And  if  a  judgment  creditor, 
who  has  an  elegit  on  the  lands  of  the  judgment  debtor,  sue  a  receiver 
for  rents  received  for  his  use,  and  there  be  prior  incumbrances  on 
the  lands ;  it  is  necessary  to  prove  that  they  have  been  satisfied, 
before  the  receiver  can  be  held  liable  in  respect  of  the  rents,  as  for 
money  had  and  received  (/). 

There  are  cases,  however,  in  which  this  action  will  lie,  although  Exceptions  to 
no  money  was  ever  received  by  the  defendant,  but  where  he  has 
merely  admitted  that  he  holds  value  in  money,  to  which  the  plaintiff 
is  entitled  (^),  or  has  made  representations  to  the  plaintiff,  which 
estop  him,  the  defendant,  from  denying  the  receipt  of  the  money 
claimed  {h).  Thus,  where  bankers  who  were  authorized  to  receive 
certain  dividends  for  their  customer,  had  credited  him  in  their 
books  vnth  the  dividends  as  received,  and  had  allowed  him  to  draw 
upon  them,  without  having  any  other  funds  in  their  hands;  but  the 
bet  was,  that  the  entries  in  the  books  had  been  fraudulently  made 
by  one  of  the  partners,  the  dividends  never  having  been  received  by 


(y)  Per  Tindal,  C.  J.,  ScoU  v.  Miller 
(1837),  5  Scott,  11. 

(z)  IfigfUingal  v.  Deviame  (1770),  5 
Burr.  26S9. 

(a)  M'LaMan  t.  Evana  (1827),  1  Y. 
k  J.  380. 

(&)  Per  Lord  EUenborongh,  G.  J., 
BuwUr  y.  Welsh  (1816),  1  Stark.  224 ; 
and  see  Longchamp  v.  Kenny  (1779),  1 
DongL  187  ;  per  Cur.,  Leerey  v.  Ooodson 
(1792),  4  T.  B.  687. 

(c)  JShrensperffer  v.  Anderson  (1848),  8 
Exch.  148. 

{d)  Fickard  v.  Bankes  (1810),  18  East, 


20;  per  Best,  C.  J.,  SpraU  v.  Hobhouse 
(1827),  4  Bing.  173. 

(e)  Atkins  v.  Ovo^  (1836),  4  A.  &  £. 
819  ;  SeoU  v.  Miller  (1837),  5  Scott,  11; 
Harvey  v.  Archbold  (1825),  3  B.  &  G. 
626. 

(/)  SeeBraUhtpaitev.  ^o^  (1832),  2 
C.  *  J.  318. 

(g)  See  SpraU  ▼.  Hobhouse  (1827),  4 
Bing.  173. 

{h)  Per  Cur.,  Prince  v.  Oriental  Bank 
Corporation  (1878),  3  App.  Gas.  326, 
J.  C. 
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Ch.  III.  s.  3. 

Implied 

ContrcuOa 

(Money  Had 

and  Received), 


Privity  be- 
tween defen- 
dant and 
plaintiff. 


the  house ;  it  appears  to  have  been  admitted,  that  if  these  entries 
had  been  communicated  to  the  customer,  the  action  would  haye 
lain  (i).  So  where  A.,  being  agent  for  the  grantor  and  the  grantee 
of  an  annuity,  delivered  an  account  to  the  grantee,  by  whioh  it 
appeared  that  the  agent  had  received  from  the  grantor  certain  sums 
on  account  of  the  annuity,  which,  in  fact,  he  had  not  received :  it 
was  held  that  the  agent  was  bound  by  the  account  delivered,  unless 
he  could  show  that  he  had  given  credit  for  these  payments  by 
mistake  (k). 

Secondly,  it  is  necessary,  in  order  to  maintain  this  action,  that 
the  money  sought  to  be  recovered  should  have  been  received  by 
the  defendant,  under  such  circumstances  as  to  create  a  privity  of 
contract  between  him  and  the  plaintiff  (/).  Where,  therefore,  the 
purchaser  of  a  ticket  in  a  Derby  lottery  sold  it  to  the  plaintiff,  and 
the  horse  named  in  such  ticket  proved  to  be  the  winner,  whereby 
the  holder  thereof  became  entitled  to  a  prize  in  money;  it  was  held 
that  the  plaintiff  could  not  maintain  an  action  for  money  had  and 
received,  to  recover  from  the  treasurer  of  the  lottery  the  amount  of 
the  prize ;  for,  although  he  held  the  money  for  the  benefit  of  the 
plaintiff,  yet  there  was  no  privity  between  them  (m).  And  so,  if 
money  in  litigation  between  two  parties  is  paid  over  by  mutual 
consent  to  a  trustee  or  stakeholder,  in  trust  for  the  party  entitled ; 
it  can  be  recovered  by  the  party  entitled  to  it,  from  the  stakeholder 
only,  and  not  from  the  other  party  by  whom  it  was  claimed  (n). 

So  where  the  defendant,  as  the  agent  of  an  executor,  wrote  to  a 
legatee,  informing  him  of  the  legacy  and  its  amount,  and  stating 
that  he  would  remit  it  as  the  legatee  might  suggest ;  and  he  after- 
wards remitted  the  amount  of  the  legacy  to  the  legatee,  minus  a 
sum  deducted  for  expenses :  it  was  held  that  the  defendant  was  not 
liable  to  the  legatee,  in  an  action  for  money  had  and  received,  for 
the  sum  so  deducted,  there  being  no  privity  between  them  (o). 

So  where  a  country  solicitor,  who  is  engaged  in  a  cause,  employs 
a  London  agent ;  and  the  proceeds  of  the  cause  are  received  by  the 
latter  in  the  ordinary  course  of  his  business;  there  is  not,  in 


(t)  Hume  Y.  BoUand  (1882),  1  C.  & 
M.  130.  In  Hume  v.  BoUand  (1826),  R. 
k  M.  871,  Best,  C.  J.,  left  it  to  the  jury 
to  say  w  hether,  on  the  above  facts,  the 
finu  hud,  by  their  conduct  in  allowing 
the  customer  to  draw  u{K)n  them,  as  if 
the  dividends  had  been  received,  adopted 
the  act  of  the  fraudulent  banker;  and 
in  Prince  v.  Oriental  Bank  Corporation 
(1878),  8  App.  Cas.  826,  the  Court  in 
deciding  against  the  plaintiff  laid  stress 
on  the  lact  that  there  was  no  communi- 
cation to  him,  but  merely  a  mistake 
between  the  branch  bank  and  the  prin- 
cipal office  corrected  before  it  went  out- 


side the  waUs. 

ik)  Skate  V.  Picton  (1825),  4  B.  &  C. 
716  ;  and  see  per  Abbott,  C.  J.,  Shaw  v. 
DaHnaZl  (1826),  6  B.  &  C.  66,  65. 

(/)  See  Barlawe  v.  Brovm  (1846),  18 
M.  k  W.  128  ;  Vavghan  v.  Matthews 
(1849),  18  Q.  B.  187,  189  ;  Jones  v. 
Carter  (1845),  8  Q.  B.  184;  Cobb  v. 
Becke  (1846),  6  Q.  B.  980. 

(«i)  Jones  V.  Carter  (1846),  8  Q.  B. 
184. 

(n)  Eery.  Osborne  (1808;,  9  East,  878. 

(o)  Barlow  v.  Browne  (1846),  16  M,  k 
W.  126. 
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general,  such  a  privity  between  the  client  and  the  agent,  as  will  Ch.  III.  a.  a. 
entitle  the  former  to  recoYcr  such  proceeds  in  an  action  against  the     coviradta 
agent  for  money  had  and  received  (j?).  {M<mey  Had 

In  like  manner  it  was  held,  that  where  a  party  sued  one  of  the  ^'^  ^2«aitwd). 
members  of  the  provisional  committee   of  a  defunct  joint-stock  ^^^^ 
company,  to  recover  back  his  deposit,  he  must   show  that  the  plaintiff  and 
defendant  was  the  person,  or  one  of  the  persons,  to  whom  such  ^^^^^^^      ~ 
deposit  was  paid  (9).     And  the  fact  of  the  plaintiff  having  paid 
his  money  into  a  bank,  which  was  named  in  a  prospectus  which 
had  been   circulated  with    the   defendant's    sanction — his  name 
appearing  thereon  as  one  of  the  provisional  committee,  and  as 
chairman  of  the  committee  of  management, — was  held  not  to  be 
safficient  to  fix  the  defendant  in  this  action ;  provided  it  appeared 
that  he  took  no  active  part  in  the  allotment  of  the  shares,  or  in  the 
management  of  the  concern  (r). 

Thirdly,  the  mere  existence  between  two  parties  of  the  relation-  This  action 
ship  of  trustee  and  cestui  que  trusty  will  not  entitle  the  latter  to  i,J^enenil^^ 
sue  the  former  for  money  had  and  received  to  his  use(«).     If,  hyceshiiqw 
therefore,  money  be  received  by  A.  upon  trust  to  make  payments  ^riwfeef"'^*^ 
of  an  unascertained  amount,  and  to  pay  the  surplus  to  B.,  the 
latter  cannot,  while  this  trust  remains  open,  sue  the  former  for 
money  had  and  received  {€).    And  when  money  is  entrusted  to  a 
factor  ad  merchandizandum,  no  debt  arises  until  the  character  of 
factor  is  put  an  end  to  (u). 

Money  paid  by  A.  to  B.  upon  a  condition  which  has  not  been 
eompUed  with,  cannot  be  recovered  as  money  had  and  received  to 
A.'8  use  (x) ;  but  where  money  is  due  in  equity,  and  the  trustee  wiien  it  does 
states  an  account  concerning  it  with  the  cestui  que  trusty  it  may  be 
recovered  at  law  in  this  action,  or  in  an  action  on  an  account 
stated  (y)- 

Fourthly,  there  are  also  many  cases  in  which  the  plaintiff  may  When  plain- 
waive  a  tort  conmiitted  by  the  defendant,  and  through  the  medium  a  tortTanTsue 
of  which  he  has  received  money  belonging  to  the  plaintiff,  and  sue  in  tibia  action, 
for  money  had  and  received  {z)^  as  where  the  defendant  tortiously 


lie  in  anch 
cases. 


(;>)  SMyhu  Y.  Fmnai  (1847),  11  Q. 
K  248.  See,  also,  Sims  v.  BriUain 
(1332),  4  B.  A  Ad.  875. 

[q)  WaUcm  v.  Earl  of  CfharlemotU 
aS48X  12  Q.  B.  856;  Bumside  v. 
Da^  (1848),  8  Exch.  224. 

(f)  Bumside  y.  DayreU  (1848),  8 
Eich.224. 

(t)  BartUU  y.  Dimand  (1845),  14  M. 
kW.  49  ;  Pardee  v.  Price  (1847),  18  M. 
kW.  451 ;  Bond  v.  Nune  (1847),  10  Q. 
^244.  And  8«e  per  Cur.,  Edwards  y. 
Uvmdes  (1852),  1  £.  &  6.  81,  89  ; 
Hneh  T.  Lord  Kenyan  (1851),  6  Exch. 


882 ;  AfUeham  y.  Eicke  (1838),  8  M.  & 
W.  407. 

{t)  Edwards  v.  Bates  (1844),  7  M.  & 
O.  590. 

(u)  See  per  Parke,  6.,  Miller  y.  Atlee 
(1849),  18  Jur.  481. 

{x)  Hardingham  y.  AlUn  (1848),  5  C. 
B.  798. 

(y)  Per  Crompton,  J.,  Howard  v. 
BroumhUl  {U5Z)y  28  L.  J.,  Q.  B.  28, 
24  ;  Boper  y.  Holland  (1835),  8  A.  &  £. 
99. 

(t)  See  Hambly  y.  TroU  (1778), 
Cowp.  871 ;   Clark  v.  Gilbert  (1885),  2 
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Gh.  III.  8.  3.  takes  and  retains  the  plaintiff's  money  (a) ;  or  takes  his  goods,  and 

Co^rcxu     ^^^  them,  and  receives  the  proceeds  (6). 
{MofMy  Had       It  is  also  laid  down,  that  money  had  and  received  lies,  if  a 

* ^'person,  assuming  to  act  as  my  agent,  go  and  receive  my  rents 

Receipt  of  itom  my  tenants  (c).  And  in  Hasser  v.  Wallisid)^ — where  it 
son  assuming  appeared  that  the  plaintiff,  being  B.feme  sole,  married  the  defendant 
to  be  agent  Wallis,  who  was  then  married  to  another  woman,  and  that  Wallis 
made  a  lease  of  the  wife's  land,  reserving  rent,  and  received  the 
rents  from  the  tenants ;  and  that  the  plaintiff,  having  discovered 
the  former  marriage,  thereapon  brought  indebitatus  assumpsit 
against  Wallis  for  so  much  money  received  to  her  use, — it  was 
objected  that  the  action  would  not  lie,  because  Wallis  having  no 
right  to  receive,  the  tenant  was  not  discharged,  and  therefore  an 
action  lay  against  the  tenant,  who  had  his  remedy  over  against 
Wallis;  but  the  Court  held,  ''that  the  recovery  against  Wallis  in 
this  action  would  discharge  the  tenant,  for  this  would  be  a 
satisfstction  to  the  lessor;"  and  gave  judgment  for  the  plaintiff 
accordingly. 

But  the  title  to  land,  or  to  an  incorporeal  hereditament,  cannot 
be  tried  in  this  action.  And  accordingly,  where  rents  are  received 
under  an  adverse  holding  or  possession ;  or  by  a  person  claiming 
title  to  land,  but  having  no  title;  an  action  for  money  had  and 
received,  is  not  the  proper  remedy  against  the  party  thus  wrong- 
fully obtaining  such  rents  (e). 

So  this  action  will  not  lie  by  one  tenant  in  common  against  his 
co-tenant,  whom  he  alleges  to  have  received  more  than  his  share  of 
the  profits  (/). 

But  where  a  tenant,  having  paid  rent  to  A.,  was  ejected  at  the 
suit  of  a  third  person,  who  afterwards  recovered  mesne  profits  from 
him,  for  the  period  in  respect  of  which  he  had  paid  rent  to  A. :  it 
was  held  that  the  tenant  might  recover  back  such  rent  from  A.,  in 


Title  to  land 
cannot  be 
triedin  this 
action. 


Scott,  520  ;  JPi-aU  v.  Vizard  (1883),  6  B. 
&  Ad.  808  ;  per  Tindal,  C.  J.,  Yotmg  v, 
Marshall  (1831),  8  Bing.  48,  44.  And 
if  the  tort  has  once  been  waived,  the 
defendant  cannot  afterwards  be  treated 
as  a  wrong-doer ;  Lythgoe  v.  Vernon 
(1860),  5  H.  &  N.  180. 

(a)  NeaU  v.  Harding  (1851),  6  Exch. 
348. 

(6)  Id.  ;  Zamine  v.  Dorvell  (1706),  2 
Ld.  Raym.  1216;  Foster  v.  Stevxj/rt 
(1814),  8M.  &S.  191. 

(c)  See  Clarence  v.  Marshall  (1834), 
2  C.  k  M.  495,  502  ;  and  per  Heath,  J., 
Lightly  v.  CUmsbon  (1808),  1  Taunt.  112, 
115  ;  9  R.  B.  713. 

{d)  Hassery,  Wallis^lQaXk.  28(1708); 
and  see  J)amton  y.  Pigman  (1791),  Peake, 


Add.  Ca.  1 1 1 .  In  that  case  A. ,  being  bank- 
rupt, continued  in  possession  of  his  estate, 
and  granted  anannuity  of  certain  premises 
to  B.  The  tenant  in  possession  paid  the 
rent  to  B.,  to  prevent  a  distress  ;  and 
Lord  Kenyon  held,  that  the  assignees 
could  not  sue  B.  for  money  bad  and  re- 
ceived ;  on  the  ground  that  the  tenant, 
having  paid  the  money  to  a  person  who 
had  no  title  to  receive  it,  could  not  avail 
himself  of  that  payment  as  against  the 
assignees. 

(e)  lAndon  v.  Hooper  (1776),  Cowp. 
414 ;  Clarence  v.  Marshall  (1834),  2  C, 
k  M.  495. 

(/)  Thomas Y,  Th4mas(lB5Q),  6  Exch. 
28. 
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an  action  for  money  had  and  received,  he  not  having  set  up  any  Ch.  III.  s.  3. 
title  to  the  premises  at  the  trial  (g).  (^?r^ 

{Money  Had 
arid  Received). 

(b)  Who  may  sue. 

We  have  ahready  slightly  noticed  the  rule,  that,  in   order  to  Who  may, 
maintain  the  action  for  money  had  and  received,  the  plaintiff  must  mamtain  the 
in  general  show  that  the  defendant  has  received  some  specific  sum  action, 
for  his  use  (A).     And  we  now  observe,  further,  that  it  is  necessary 
that  the  money  which,  or  the  goods  the  proceeds  whereof  the 
plaintiff  claims,  should  either  originally  or  at  the  time  of  action 
brought,   have  belonged  to  him  (i).     Therefore  a  mere  bailiff  or 
agent  cannot  maintain  this  action  {k).     And  where  an  action  was 
brought  in  the  name  of  A.,  against  B.,  on  a  bill  of  exchange ;  but 
it  appeared  that  C,  the  drawer  of  the  bill,  was  the  real  plaintiff, 
and  that  A.  had  only  lent  his  name,  because  C.  was  unwilling  that 
his  should  appear  :  it  was  held  that  A.  could  not  recover  from  the 
attorney  in  the  action,  a  sum  of  money  paid  to  him  by  B.  on  the 
settlement  thereof,  as  money  had  and  received  to  his  use  (Z). 

So,  if  an  agent  be  employed  by  several  persons,  jointly,  to  sell 
goods,  or  a  specific  chattel,  such  as  a  ship,  and  he  do  so  and  receive 
the  proceeds,  one  of  them  cannot  sue  the  agent  alone,  to  recover  his 
proportion  of  such  proceeds  (m).  And  where,  under  a  written 
aathority  from  two  of  three  executors  (who  alone  had  proved  the 
will),  the  defendant  received  certain  rents,  due  from  the  tenants  of 
lands  in  which  the  testator  had  a  term  of  years,  and  gave  a  receipt 
for  such  rents  in  the  name  and  on  account  of  the  two ;  it  was  held 
that  the  three  executors  could  not  sue  the  defendant,  jointly  for  the 
money, — unless  it  were  found  by  the  jury,  that  the  two  had  con- 
tracted with  him  on  account  of  themselves  and  the  other  executor, 
or  generally  on  account  of  the  estate  (n). 

But  where  the  defendant  was  a  mere  wrong-doer  in  taking  the 
goods,  and  he  afterwards  sells  them  and  receives  the  proceeds,  the 
party  from  whose  possession  they  were  taken  may  recover  the  pro- 
ceeds in  this  action,  without  proving  any  title  to  the  goods  beyond 
mere  possession.  And  if  the  plaintiff  be  entitled  to  the  money,  the 
action  lies,  though  the  money  received  by  the  defendant  was  not  the 

(^  Neuwrne  r,  Graham  (1829),  10  B.  (1812),  16  East,  254,  274. 

k  0.  284 ;    and  see   Barber  v.   Bro7on  {k)  Harding  v.  HaXl  (1842),  10  M.  & 

11856),  1  C.  B.,  N.  S.  121  ;   OHppa  v.  W.  42. 

Btade  (1796),  6  T.  K.  606 ;  3  R.  R.  278.  {I)  Clark  t.  Di^nam  (1838),  8  M.  & 

{h)  See    Atkins    v.    Owen    (1836),    4  W.  478. 

A.  Ik  £.  819,  and  ante,  61.  (m)  HatsM  v.  Griffith  (1834),  2  C.  & 

(0  See  Vaughan  v.  MaUhews  (1849),  M.  679. 

ISQ.  B.  187 ;  Standish  v.  Boss  (1849),  (n)  Heath  y.  Chilton  (1844),  12  M.  & 

S  Kxch.   527,  532 ;    ThursUm  v.   MilU  W.  632. 

CC.  F 
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Ch.  hi.  8.  3.  identical  money  produced  by  the  sale  of  the  goods  (o).     So  where 

CMfnOa     ^®  trustee  of  a  bill  of  exchange,  sued  thereon  for  the  benefit  of  A. ; 

{Money  ffad   and,   the   defendant  in   the    action  having  escaped,  the  trustees 

^iweivea).  recovered  against  the  sheriff;  it  was  held  that  A.,  the  cestui  que 

Who  may  sue  trust,  might  maintain  an  action  for  money  had  and  received  against 

the  trustee,  to  recover  the  sum  obtained  from  the  sheriff,  allowing 

the  trustee  his  costs  and  expenses  {p). 

So  where  the  defendant,  as  administrator  of  the  estate  of  an 
intestate,  received  a  sum  of  money  which,  by  agreement  with  all 
the  parties  interested,  he  was  to  apply  in  repaying  to  the  plaintiff, 
certain  expenses  which  had  been  incurred  by  him  in  burying  the 
widow  of  the  intestate ;  and  the  defendant  afterwards  told  the 
plaintiff  that  he  would  retain  the  money  on  his,  the  plaintiff's, 
account,  until  he  saw  that  the  charges  were  correct,  and  would  then 
pay  it  over  :  it  was  held  that  the  plaintiff  could  recover  this  money 
from  the  defendant,  in  an  action  for  money  had  and  received  (q). 

And  this  action  will  lie  by  an  administrator  against  a  stranger, 
for  debts  due  to  the  intestate,  which  have  been  received  by  the 
latter  between  the  time  of  the  death  of  the  intestate,  and  the  grant 
of  administration  ;  as  well  as  for  money  which  such  stranger  may 
have  received  from  the  sale  of  the  intestate's  goods  (r). 

So,  this  action  will  lie  at  the  suit  of  the  trustee  of  a  bankrupt,  for 
money  received  by  the  defendant  after  the  bankruptcy,  or  before  the 
bankruptcy  by  way  of  fraudulent  preference  («).  And  where  A.  and 
B.  were  partners,  and  B.  fraudulently  indorsed  to  C,  in  payment  of 
a  private  debt,  certain  bills  belonging  to  the  partnership,  C.  being 
aware  of  the  fraud :  it  was  held  that, — B.  having  afterwards  become 
bankrupt, — his  assignees  might  disaffirm  the  transaction  as  a 
fraudulent  preference,  and  join  with  A.  in  an  action  for  money  had 
and  received  against  C,  to  recover  the  proceeds  of  such  bills  (t). 

(c)   WTio  may  be  sued. 

Against  whom      This  action  is  not  in  general  maintainable  against  a  mere  bearer 

general.  o^  money  from  one  person  to  another  (u).     Thus,  it  shonld  be 

brought  against  the  principal  (x) ;  and  not  against  a  mere  receiver 

or  collector  {y),  or  against  an  agent  or  other  party  who  has  paid 

(o)  Allansan  v.  Alkinson  (1818),  1  M.  (t)  HdOmt  v.  NevUl  (1870),   L.  R  5 

&  S.  583.  C.  P.  478,  Ex.  Ch. 

{p)  Bandoll  v.  BeU  (1818),  1  M.  &  S.  (w)  Coles  v.  WrigU  (1811),  4  Taunt. 

714.  198. 

{q)  Meert  v.  Moesmrd  (1827),  1  M.  &  (x)  See  Ooodall  y.  Lowndes  (1844),  6 

P.  8.  Q.  B.  464. 

(r)  Welchman  v.  Sturgis  (1849),  13  (y)  Sadler  v.  Evans  (1766),    4   Burr 

Q.  B.  652.  1985 ;  Oreenway  v.  Murd  (1792),  4  T 

{s)  Per  Parke,  B.,   Fennell  v.  Aston  B.  553,  555,  n.  (6). 
(1846),  14  M.  &W.  415. 
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over  the  money  to  another,  with  the  assent  (z),  or  according  to  the  Ch.  III.  s.  8, 
directions  of  the  party  who  deposited  it  with  him  (a) ;  or  against  a     /"*?^^ 
clerk  who,  although  he  has  not  paid  the  money  over,  receiyed  it  {Money  Had 
expressly  under  the  authority,  and  for  and  in  the  name,  of  his  ^^  Heceived)^ 
employer  (6).     Thus,  the  solicitor  of  the  vendor  of  property  is  the  ^^o  ™ay  ^ 
agent  of  the  vendor  to  receive  the  deposit,  and  if  the  sale  goes  off 
through  the  default  of  the  vendor  after  the  payment  by  the  pur- 
chaser of  the  deposit,  so  as  to  entitle  the  purchaser  to  the  return  of 
the  deposit,  it  is  the  vendor  whom  he  must  sue,  and  not   the 
sohcitor  (c). 

So,  where  the  plaintiff  agreed  with  E.  &  Co.,  that  certain  divi- 
dends should  be  received  by  them  on  his  account  from  his  broker, 
and  that  the  broker  should  pay  such  dividends  to  them  through  the 
bank  of  D.  &  Go. ;  it  was  held  that,  so  soon  as  the  money  was  paid 
to  D.  &  Co.,  it  was  paid  to  K.  &  Co. ;  and  that, — ^the  latter  firm 
having  stopped  payment, — the  plaintiff  could  not  recover  the  same 
from  D.  &  Co.  in  this  action  {d). 

Nor  can  this  action  be  maintained  against  a  churchwarden  to  Money  paid 
recover  back  dues  which  previous  to  the  commencement  of  ^®  t  JtWrd^portv 
addon,  he  had  paid  over  without  notice  of  the  plaintiff's  claim,  to  without  notice 
the  trustees  of  a  chapel  for  whom  they  were  received  (e).  So,  ciaFim"  ^ 
where  goods  belonging  to  the  plaintiff  were  seized  by  an  officer  of 
excise ;  and  the  plaintiff,  by  direction  of  the  commissioners,  paid  a 
ram  of  money  to  the  defendant,  a  receiver  of  the  excise,  in  order  to 
redeem  them :  it  was  held  that,  even  if  the  seizure  proved  to  have 
been  inyalid,  the  plaintiff  could  not  recover,  in  this  action,  the 
money  bo  paid  to  the  defendant ;  inasmuch  as  it  appeared,  that  he 
had  paid  the  same  over  to  the  commissioners,  before  receiving 
notice  of  the  intention  of  the  plaintiff  to  dispute  the  validity  of  the 
seizure  (/).  And  where  a  person  who  has  committed  an  act  of 
bankruptcy,  on  which  he  was  afterwards  made  bankrupt,  deposited 
mooey  with  an  arbitrator,  who  was  to  decide  to  whom  it  belonged ; 
and  the  arbitrator,  without  notice  of  the  act  of  bankruptcy,  paid 
the  money  over  to  the  person  whom  he  considered  entitled  to  it : 
it  was  held  that  the  assignees  could  not  maintain  this  action 
against  the  arbitrator,  he  having  been  a  mere  gratuitous  holder  or 
earner  of  the  money,  and  having  paid  it  over  bond  fide,  under  cir- 
cumstances which  did  not  lead  him  to  suspect  that,  in  so  doing,  he 
•as  affecting  the  rights  of  any  third  person  {g). 

{z\HurUyY.Baker{UiQ),\^l'Lkyf.2Q.  {d)  W^i'^Ziawwv.  i>«i«m(1849),4  Exch. 

\0)  BaUer  v,  Harrison  (1777  •,  2  Cowp.  397,  Ex.  Ch. 

8«5;  If'JUteAttidv.^mTM  (1820),  5  Moore,  (e)  Horsfall    v.    HandUy   (1818),     g 

:«.  Taunt.  186. 

{h)  Barm  v.  Husband  (1833),  4  B.  &  (/)  Atlee  v.  Backhouse  (1838),  3  M.  & 

M.  611.  W.  633,  648. 

\€)  Ellis  V.  OouUan,  [1893]  1  Q.  B.  (g)  Tope  v.  Hockin  (1827),  7  B.  &  C. 

36€i,  C.  A.  101,  111. 
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Ch.  III.  8.  8. 

Implied 

Contracts 

{Money  Had 

and  Received). 

Money  paid 
to  agent  by 
misteke. 


Against  cor- 
porations. 


So,  if  money  be  paid  by  mistake  to  an  agent,  and  be  paid  over  by 
him  to  his  principal  without  notice  of  the  mistake,  money  had  and 
receiYed  will  not  lie  against  the  agent,  at  the  suit  of  the  payer. 
:  And  the  same  rule  holds  where,  although  the  money  has  not  been 
actually  paid  over  by  the  agent,  he  has  given  credit  in  account  to 
his  principal  for  it,  and  the  account  has  been  stated  and  settled  on 
that  footing  (h).  But  the  mere  fact  of  passing  such  money  to  the 
principal's  credit  in  an  open  account ;  or  of  making  rests,  without 
any  new  credit  given,  fresh  bills  accepted,  or  further  sums  advanced 
for  the  principal  in  consequence  thereof,  is  not  equivalent  to  a 
payment  of  it  over  (i). 

And  the  agent  cannot  claim  the  benefit  of  the  above  rule,  unless 
the  money  was  paid  to  him  as  agent.  So  that,  if  the  party  to 
whom  the  money  was  paid,  although  acting  as  agent  for  an  un- 
named principal,  dealt  as  principal  with  him  who  paid  the  money, 
the  rule  does  not  apply  (k). 

Nor,  even  if  the  money  has  been  paid  over  by  the  agent,  will  he 
be  protected,  unless  such  payment  was  made  bojid  fide,  without 
notice  of  the  plaintifi's  claim.  Where,  therefore,  the  defendant, 
an  attorney,  who  was  also  an  auctioneer,  received  a  deposit  on  pro- 
perty which  he  had  sold  by  auction ;  and,  after  queries  raised  on 
the  title  and  before  they  were  answered,  he  paid  over  the  deposit 
\o  his  principal : — it  was  held,  that  the  buyer  might  recover  the 
deposit  from  the  defendant,  because  the  defendant,  as  attorney,  had 
notice  that  the  title  was  defective  at  the  time  he  paid  over  the 
money  (Z). 

So  if  there  be  a  payment  to  A.  expressly  as  the  agent  of  B.,  for 
the  purpose  of  redeeming  goods  wrongfully  detained  by  B.,  and  a 
receipt  by  A.  expressly  for  B.,  the  party  who  paid  this  money  has 
still  a  right  of  action  against  A.  for  money  had  and  received  (m). 
And  this  action  will  lie  against  the  agent  in  such  a  case,  although 
he  may  have  actually  paid  the  money  over  to  his  principal,  because 
the  plaintiff  paid  the  money  under  compulsion,  to  redeem  his 
goods,  and  not  with  the  intent  that  it  should  be  paid  over  to  the 
principal  (n). 

And  so,   tolls  wrongfully  taken  and  withheld  by  a  corporation 


(A)  Holland  t.  RusseU  (1863),  4  B.  & 
S.  14,  Ex.  Gh. 

(i)  BulUr  V.  Harrison  (1772),  2  Cowp. 
665 ;  Cox  v.  Prentice  (1816),  3  M.  &  S. 
844  ;  16 K  R.  288  ;  PetoY.  JBlades{lSU)y 
6  Taunt.  667  ;  16  R.  R.  609. 

{k)  Neically,  Tomhnson  (1871),  L.  R., 
6  C.  P.  406. 

{I)  Edwards  v.  Hodding  (1814),  5 
Taunt  816  ;  16  R.  R.  662  ;  and  see  per 


Dallas  and  Park,  JJ.,Hort/allY,  Handley 
(1818),  8  Taunt  136,  138. 

(m)  Per  Cur.  Smiih  v.  Sleap  (1844),  12 
M.  &  W.  686,  688  ;  Parker  v.  Bristol 
and  E.  Railway  Company  (1861),  6  Exch. 
702,  737;  and  see  Steele  v.  Williams 
(1863),  8  Exch.  626. 

(n)  Snotodon  v.  Davis  (1808),  1  Taunt 
869,  863  ;  per  Parke,  B.,  Oates  v.  Hud* 
son  (1861),  6  Excb.  846. 
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aggregate,  may  be  recovered  from  them  by  the  proprietor,  in  an  Ch.  III.  s.  3. 
action  for  money  had  and  received  (o).  Cwu^Mts 

{Money  Had 

(d)  Action  for  Debt  transferred  to  Plaintiff  by  Creditor's  Order.     ^- — - 

In  Tatlock  v.  Harris  (p),  Bailer,  J.,  put  this  case : — Suppose  A.  When  it  lies 

to  recover  & 

owes  B.  lOOi.,  and  B.  owes  C.  lOOZ.,  and  the  three  meet,  and  it  is  debt,  trans- 
agreed  between  them  that  A.  shall  pay  C.  the  lOOZ.,  B.*s  debt  is  ^^^^^  ^J^^ 
extinguished,  and  G.  may  recover  that  sum  against  A.     And  this  on  liis  debtor, 
doctrine, — ^which  affords  an  exception  to  the  general  rule,  that  a^^^^^P     " 
debt  cannot  be  assigned  at  law  so  as  to  enable  the  assignee  to  sue 
in  his  own  name ; — has  been  recognized  in  subsequent  decisions. 
It  would  appear,  however,  that,  in  such  a  case  as  the  above,  it  is 
necessary,  in  order  to  enable  G.  to  sue  A.  for  money  had  and 
received,  that  the  debt   originally  due  to  G.  from  B.,  should  be 
extinguished  by  the  new  arrangement ;  and  that  such  debt  is  not 
extinguished,  unless  there  be  a  communication  between   all   the 
parties,  and  an  express  agreement  by  the  plaintiff  to  accept  the 
defendant  only  as  his  debtor  (q). 

So,  in  Fairlie  v.  Denton  (r)  it  was  held,  that  if  there  be  a 
defined  and  ascertained  debt  due  from  A.  to  B.,  and  a  debt  to  the 
same  or  a  larger  amount  be  due  from  G.  to  A. ;  and  the  three 
agree  that  G.  shall  be  B/s  debtor  instead  of  A. ;  and  G.  promise 
to  pay  B. ;  the  latter  may  sue  G. ;  but  that,  in  such  action,  the 
plaintiff  must  show  that,  at  the  time  when  the  defendant  promised 
to  pay  him,  there  was  an  ascertained  debt  due  from  A.  to  him, 
the  plaintiff.  But  it  was  said  in  a  subsequent  case,  that  this 
was  not  necessary ;  all  that  was  required  to  give  validity  to  such 
a  transaction  being,  that  the  debt  assigned  should  not  be  larger 
than  the  sum  due  to  the  party  assigning  (s).  And,  the  facts  of 
that  case  being,  that  S.  was  indebted  to  I. ;  and, — G.  being 
indebted  to  S., — S.  requested  G*.  to  pay  I.  whatever  might  be  due 


(o)  Il€Ul  V.  Mayor,  dx,,  of  Swansea 
US4i),  5  Q.  B.  526.  When  this  action 
will  lie  against  the  members  of  a  firm, 
to  recover  money  which  was  received  by 
one  of  their  number,  after  the  dissolution 
tLereof,  see  ArmUage  v.  IVirUerboUom 
(1S40),  1  Scott,  N.  R.  23. 

[p)  Tatlock  V.  Harris  (1789),  3  T.  R. 
174,  at  p.  180. 

iq)  ^^  Noble  v.  National  Discount 
Ciiutpany  (1860),  5  H.  &  N.  225  ;  Liver- 
tidge  v.  Broadbent  (1859),  4  id.  603  ; 
Wilson  v.  Coupland  (1821),  5  B.  &  Aid. 
m  ;  Cusoon  v.  Chadley  (1824),  3  B.  &  C. 
»1 ;  Wkartan  v.  IFalker  (1825),  4  B.  & 
C.  163,  166.  It  has  been  held,  however, 
thai  in  order  to  take  the  debt  out  of  the 
order  aod  disposition  of  the  creditor  on 
his  becoming  bankrupt,  it  is  not  neces- 


sary that  formal  notice  should  be  given 
to  the  debtor  ;  and  that  if  it  be  shown, 
that  the  fact  of  the  assignment  having 
been  made  was  communicated  to  him, 
that  will  suffice  ;  Tibbets  v.  Oeorge  (1836), 
5  A.  &  E.  107,  115  ;  Smith  v.  Smith 
(1838),  2  C.  &  M.  281.  What  is  not 
such  an  extinguishment  of  a  debt  to  two 
partners  dissolving  partnership,  as  will 
make  the  remaining  paitner  only,  the  cre- 
ditor ;  Biggs  v.  Fellotos  (1828),  8  B.  & 
C.  402.  A  promise  to  pay  the  plaintiff, 
instead  of  the  original  creditor,  need  not 
be  in  writing;  Hodgson  v.  Anderson 
(1825),  3  B.  &  C.  842. 

(r)  Fairlie  v.  DenUyn  (1828),  8  B.  &  C. 
395. 

{s)  Per    Tindal,   C.   J.,    Crowfoot    v. 
Gwrnsy  (1832),  9  Bing.  372,  376. 
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Ch.  in.  8.  3.  from  G.  to  S. ;  and  G.  promised  to  do  so  when  the  amount  was 
Implud      ascertained ;    and,  after  the  amount   had  been   ascertained  and 

Contracts  '  / 

(MffMy  Had  before  it  was  paid,  S.  became  bankrupt : — it  was  held  that,  not- 
avd  lUceived).  ^t^gtanding  the  bankruptcy  of  S.,  I.  might  sue  G.  for  the  amount 
of  his  debt  to  S. 

So,  a  person  cannot  revoke  an  authority  to  his  debtor  to  pay  a 
debt  to  a  third  party,  the  creditor  of  the  former,  after  the  debtor 
has  agreed  with  such  third  party,  to  pay  the  money  to  him  accord- 
ing to  the  authority  (t).  And  if  the  debtor  afterwards  pay  the 
debt  to  the  original  creditor,  such  third  party  may,  it  seems, 
recover  the  same  from  the  latter  in  an  action  for  money  had  and 
received  (u). 


(e)  Action  for  Money  which  a  Principal  orders  his  Agent  to  pay. 

Action  for  A  direction  to  a  banker  or  other  agent,  to  hold  the  money  of  the 

TOi^cu)al  principal  at  the  disposal  of  a  third  party,  is  at  law  revocable,  until 
orders a^ent  to  it  is  executed  either  by  actual  delivery  of  the  money  to  the  re- 
pay p  ain  i  .   jj^^^^QQ^  Qj  jjy  some  binding  engagement  entered  into  between  the 

agent  and  the  remittee,  which  gives  the  latter  a  right  of  action 
against  the  former  (x).  And  until  the  agent  does  enter  into  such 
engagement,  the  remittee  cannot  sue  him  for  money  had  and 
received  (y).  Thus,  where  bankers  received  bills  from  their 
foreign  correspondents,  with  directions  to  pay  the  amount  to 
the  plaintiff;  but,  on  being  applied  to  by  him,  they  refused  so 
to  do,  and  declined  to  act  upon  the  orders  given :  it  was  held 
that  although  the  bankers  afterwards  received  the  amount  of 
the  bills,  the  plaintiff  could  not  maintain  this  action  against 
them  to  recover  the  same  (z).  So  in  Wedlake  v.  Hurley  (a), — 
where  it  appeared  that  A.  had  remitted  to  B.  a  bank  bill,  indorsed 
"  pay  to  the  order  of  B.,  under  provision  for  my  note  in  favour  of 


(t)  Hodgson  y.  Anderson  (1825),  S  6. 
&  0.  842  A.,  being  indebted  to  B.,  in 
order  to  discharge  the  debt,  executed  to 
B.  a  power  of  attorney  authorising  him 
to  sell  certain  lands  of  A.  :  held,  that 
this  could  not  be  revoked :  Gaussen  v. 
J/br^7M1830),  10  B.  &  C.  731.  So  where 
the  drawer  of  an  accommodation  bill, 
handed  money  to  the  acceptor  for  the 
purpose  of  meeting  the  bill,  it  was  held 
that  the  bankniptcy  of  the  drawer  did 
not  revoke  the  acceptor's  authority,  to 
apply  the  money  in  satisfaction  of  the 
bill  ;  Yates  v.  Hoppe  (1850),  9  C.  B. 
541. 

(m)  See  Pooley  v.  Goodwin  (1835),  4  A. 
&  £.  94. 

(a;)  Per  Parke,  B.,  Bririd  v.  Hamp- 
shire (1836),   1    M.   *    W.    865,    872  ; 


Gibson  v.  Minet  (1824),  2  Bing.  7.  In 
equity  the  same  result  will  follow,  if  the 
principal  give  to  a  creditor,  an  order  on 
the  agent  to  pay  money  to  the  creditor ; 
and,  while  the  money  is  in  the  hands  uf 
the  agent,  or  before  he  receives  it,  the 
creditor  gives  him  notice  of  such  oixier. 
Per  Lord  Cottenham,  C,  Bum  v.  Car- 
valho  (1839),  4  Myl.  k  Cr.  690,  702;  per 
Lord  Selborne,  Addison  v.  Cox  (1872), 
L.  Rep.  8  Ch.  Ap.  76,  79. 

(y)  Malcolm  v.  Scott  (1850),  5  Exch. 
601. 

(z)  Williams  v.  EvercU  (1811),  14 
East,  582;  13  R.  R.  315;  SUwart  v. 
Pry  (1817),  7  Taunt.  88.: 

(a)  JVedlakev.  Harley {ISSO),  1  C.  &  J. 
83. 
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C,  payable  at  the  house  of  B.,  on  1st  January,  1830 ;  '*  and  that  Ch.  III.  s.  8. 
B.  received  the  proceeds  of  the  bill,  but  refused  to  pay  them  over     co^in^ 
to  C. ; — ^it  was  held  that  B.  was  not  liable  to  C.  in  this  action,   {Money  llad 

because  B.  had  never  assented  to  hold  the  bill  or  money  to  the  ^ 1 

use  of  C.     And  the  same  principle  has  been  acted  upon  in  many 
kter  cases  (b). 

But  if  the  agent  once  enter  into  a  binding  engagement  with  the 
remittee,  to  hold  the  money  for  his  use,  the  latter  may  maintain 
this  action  against  him  (c). 

So,  if  a  debtor  send  money  to  a  general  agent  for  the  creditor, 
the  agent,  as  soon  as  he  receives  it,  will  be  accountable  for  it  to 
the  creditor,  as  money  received  to  his  use  (d).  And  where  money 
was  paid  into  a  banking-house,  for  the  purpose  of  taking  up  a  bill, 
which  had  been  sent  thither  by  the  bankers  of  the  holder,  and  was 
then  lying  there  for  payment,  such  money  was  held  to  be  money 
had  and  received  to  the  use  of  the  holder  of  the  bill  {e). 

And  the  principal  cannot,  even  as  against  his  agent,  rescind  an 
order  to  pay  money  to  a  third  person,  if  such  third  person  be  in- 
duced to  make  advances  on  the  faith  thereof,  and  the  money  be  in 
fact  appropriated  and  set  apart,  by  the  terms  of  the  order,  as  a 
security  to  the  third  party  (/). 

But  where  a  banker  received  a  sum  of  money,  the  property  of 
several  persons,  from  their  agent, — who  was  charged  to  divide  it 
amongst  them  in  distinct  proportions ; — and  the  banker,  after  part  of 
the  money  had  been  drawn  out  and  distributed  by  the  agent,  refused 
to  account  to  an  individual  proprietor  for  the  residue,  in  which  he 
knew  that  such  proprietor  had  an  interest ;  it  was  held  that  the 
banker  was  not  liable  to  the  latter,  in  an  action  for  his  share  {g). 

So,  if  money  be  placed  in  an  agent's  hands,  to  be  paid  to  a 
third  person  on  the  happening  of  a  certain  contingency,  the  action 
for  money  had  and  received  will  not  lie  until  such  contingency  has 
happened  {h). 


{b)  BHnd  ▼.  Hampshire  (1886),  1  M. 
k  W.  365  ;  Malcolm  v.  ScoU  (1850),  5 
Ezch.  601  ;  Howtll  v.  BaU  (1883),  5  B. 
k  Ad.  504  ;  Baron  t.  Husband  (1883),  4 
B.  &  Ad.  611  ;  Moore  v.  Bushell  (1857), 
27  Lu  J.,  Exch.  3  ;  HiU  v.  Eoyds  (1869), 
L.  R.,  8  £q.  290. 

(c)  Griffin  v.  Weatharby  (1868),  L. 
E.,  3  Q.  B.  753  ;  Brind  t.  Hampshire 
11836),  1  M.  &  W.  845  ;  Walker  v. 
AitroR  (1842),  9  M.  &  W.  411  ;  Frvh- 
Hmg  V.  Sehroeder  (1835),  2  Scott,  143 ; 
ttd  see  Paiorai  v,  Campbell  (1843),  12 
M.  A  W.  277,  278  ;  Cobb  v.  Beeke  (1845), 
«  Q.  6.  930,  936. 

{d)  Per  Patteson,  J.,  Lilly  y.  Hays 
(1836),  5  A.  &  E.  548,  550. 1 

(«)  Be  BenuUes  v.  Fuller  (1810),  14 


East,  590,  n.  (a);  11  R.  R.  755;  13 
R.  R.  821  n.  ;  per  Cur.  Williams  v. 
MereU  (1811),  id.  582,  598  ;  per  Maole, 
J.,  Warvdck  v.  Rogers  (1843),  5  M.  & 
G.  340,  358 ;  and  see  Mackersy  v.  Bamr 
says  (1843),  9  CI.  k  F.  818  ;  /Vi?m»  v. 
Oriental  Bank  Corporaium  (1878),  3  App. 
Cas.  325,  at  pp.  330,  331,  P.  C. 

(/)  Fisher  v.  MUler  (1823),  1  Bing. 
150  ;  Bobertson  v.  FaunUeroy  (1823),  8 
Moore,  10  ;  see  Hare  v.  Rickards  (1831), 
5  M.  ft  P.  35. 

(g)  Pinto  V.  SarUos  (1814),  5  Taunt 
447. 

(A)  Setoell  y.  Ralry  (1840),  6  M.  ft 
W.  22  ;  Wilkinson  v.  Gode/roy  (1839), 
9  A.  ft  E.  536. 
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Ch.  III.  8. 8.      And  if  goods  be  consigned  by  the  owner  to  W.,  with  directions 

c^^u     ^  P*y  ^^®^  ^^^  ^®*  proceeds  to  B. ;  and  W.  employs  a  broker  to 

{M(mty  Had  sell  them,  who  receives  the  money ;  B.  can  recoTer  the  proceeds 

and  Beceivrd).  ^^^    ^^^  broker,  snbject    only    to    the    same    deductions    and 

allowances   as  W.  was  entitled    to  make  in  account  with  the 
consignor  (t). 


By  principal 
agfdnst  agent. 


Interest  on 
money  kept 
back. 


Becovery  of 
profits  m)m 
agent 


(f)  Action  by  Principal  against  Agent  for  Money  Collected ,  dc, 

6.  The  action  for  money  had  and  received  lies  by  a  principal 
against  his  agent,  to  recover  monies  collected  and  received  by 
the  latter  for  his  use  ;  or  the  proceeds  of  goods  sold  by  the  agent 
for  his  principal,  and  which  proceeds  have  come  to  the  hands  of 
the  agent. 

The  agent  is  chargeable  with  interest,  from  the  date  of  the 
refusal  to  comply  with  a  demand  to  pay  over,  in  an  action  by  the 
principal  (/c). 

But  in  these  cases,  the  agent  is  entitled  to  a  set-off  for  his  com- 
miflsion.  SB  weU  as  for  advances  made,  or  expenses  incurred  by  him 
in  the  course  of  his  agency  (2). 

Where,  however,  the  agent  has  received  the  goods  of  his  prin- 
cipal to  sell  for  him,  and  there  is  no  proof  that  they  have  been 
sold,  or  that,  if  sold,  the  agent  has  received  the  proceeds  (m),  the 
action  must  be  special,  for  not  accounting ;  and  an  action  does  not 
lie  against  an  agent  for  not  accounting,  until  after  a  demand  made 
of  an  account  {n). 

All  profits  made  by  an  agent,  either  directly  or  indirectly  in 
the  course  of  or  in  connection  with  his  agency,  without  the 
sanction  of  his  principal,  belong  to  the  principal,  and  may  be 
recovered  by  him  from  the  agent,  as  money  received  to  his 
use  (o).  A  director  of  a  company  is  agent  for  the  company  within 
this  rule  (|>). 


{%)  Blackburn  v.  Kymer  (1814),  6 
Taunt.  584. 

ije)  HarsarU  v.  Blaim  (1887),  66  L.  J., 
Q.  B.  511,  C.  A.,  following  Pearae  v. 
Qreen,  (1819),  1  Jac.  k  W.  136. 

{I)  Dale  V.  Solid  (1767),  4  Burr.  2133 ; 
Bnssell  on  Merc.  Agency,  2nd  ed.  222. 

(m)  It  was  held  by  Lord  Ellenborough, 
that  if  the  agent  refuse  to  account  for 
the  proceeds  within  a  reasonable  time, 
the  receipt  thereof  by  him  may  be  pre- 
sumed ;  HurUer  v.  Welsh  (1816),  1 
Stark.  224. 

(n)  See  Topham  v.  Braddick  (1809),  1 
Taunt.  572  ;  10  R.  R.  610. 

(o)  See  Morison  v.  Thompson  (1874), 
L.  R.,  9  Q.  B.  480 ;  Parker  v.  M^Kenna 


(1874),  L.  R.  10  Ch.  Ap.  96  ;  Hay's  case 
(1875),  ib.  693.  601  ;  In  re  Qarridge  Co- 
operative  Association  (1884),  27  Ch.  D. 
322 ;  Phosphate  Sewage  Gonipany  ▼. 
ffartmont  (1877),  6  Ch.  D.  894,  457,  C. 
A.  ;  De  Buscke  v.  All  (1878),  8  Ch.  D. 
286,  C.  A.  ;  or  the  matter  remains  in 
fieri,  the  principal  may  adopt  the  agent's 
agreement,  and  recover  from  the  other 
party  thereto,  any  money  which  he  may 
be  liable  to  pay  to  the  agent  thereunder. 
See  fVhaley  Bridge  Printing  Company 
V.  Green  (1879),  5  Q.  B.  D.  109. 

(p)  North  Australian    Territory  Co,^ 
In  re,  Archer's,  case  [1892]  1    Ch.   322, 
C.  A.  ;  and  see  the  cases  in  the  previous 
note. 
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So,  if  an  agent  receive  a  sum  of  money  from  his  principal,  with  Ch.  III.  s.  3. 
instructions  to  apply  it  to  a  particular  purpose,  and  he  refuses  to     q^I^ 
apply  it  to  that  purpose,  or  to  account  for  the  same,  an  action  for  {Money  Had 

money  had  and  received  will  lie  against  him  {q).     So  this  action  ^ h 

will  lie,  if  he   misappropriates   the  money,  or  applies  it   to  the  I^cove^  of 
particular  purpose  after  his  authority  so  to  apply  it  is  counter-  agent  by 
manded   (r) ;    but  mere  neglect  on   the  part  of  the  agent,   to  P"°®^P^  • 
apply  money  according  to  his  instructions,  wiU  not  render  him 
liable  («). 

So,  if  an  agent  receive  money,  the  proceeds  of  a  sale,  and, — on 
the  contract  of  sale  being  rescinded  by  the  vendee,  by  reason  of  a 
fraud  on  the  part  of  the  principal,  which  was  unknown  to  the 
agent, — the  latter  pays  back  such  money  to  the  vendee;  the 
principal  cannot  afterwards  recover  it  from  the  agent  in  an  action 
for  money  had  and  received  (t). 

If  money  be  received  by  an  agent  for  his  principal,  in  the  course 
of  an  illegal  transaction  to  which  both  are  parties,  the  latter  cannot 
sue  the  former  for  money  had  and  received  (tt).  But  a  principal 
wbo  has  lodged  money  m  his  agent's  hands  for  an  illegal  purpose, 
may  before  the  money  is  so  applied,  countermand  the  agent's 
authority,  and  recover  the  money  back  in  this  action  (x). 

And  an  agent  who  receives  money  for  the  use  of  his  principal, 
eannot  defend  an  action  by  the  latter  for  money  received  to  his  use, 
on  the  ground  that  such  money  was  paid  to  him,  the  agent,  by  a 
third  party,  under  an  illegal  contract  between  the  latter  and  the 
plaintiff  (^). 

Nor  can  an  agent,  in  general,  dispute  the  title  of  his  principal  in  When  agent 
this  action  (2r).      And  therefore,  where  a   ship,  which  originally  t^ey^  ^^ 
belonged  to  one  of  two  partners,  had  been  conveyed  to  fi.  for 
securing  a  debt,  and  B.  became  the  sole  registered  owner  of  the 
ship,  and  afterwards,  as  agent  for  both  partners,  insured  the  ship 


iq)  Ekrensperger  v.  Anderson  (1848),  3 
£xcL  148,  159 ;  Btuhanan  v.  Findlay 
(1829),  9  B.  A  C.  788. 

(r)  Taylor  v.  Lendey  (1807),  9  East, 
49  ;  and  see  Fletcher  v.  Marshall  (1846), 
15  M.  &  W.  755;  Parry  v.  RoberU 
(1835),  3  A.  &  E.  118. 

As  to  the  right  of  the  principal  to 
recoTer  property,  which  the  agent  has 
pQTchased  with  money  of  the  principal, 
or  to  follow  money  which  the  agent  has 
misappropriated,  see  lie  HalleUs  Estate 
(1880),  13  Ch.  D.  966,  C.  A.  ;  and  the 
•httrrations  in  that  case  on  Taylor  y. 
tiuvur  (1815),  3  M.  &  S.  562  ;  also  Ex 
fvtt  Dale  A  Company  (1879),  11  Ch.  D. 
772  ;  Ex  parU  Cooke  (1876),  4  ib.  128, 
C.  A. 

(«)  Skrtnaperger  y.  Anderson  (1848), 


8  Exch.  148 ;  DuTican  y.  SkipwUh 
(1809),  2  Camp.  68. 

(0  See  Murray  y.  Mann  (1848),  2 
Exch.  538. 

(u)  Farmer  v.  Russell  (1796),  1  B.  & 
P.  296  ;  Nicholson  y.  Oooch  (1866),  5  E. 
&  B.  999. 

{x)  Taylor  y.  Lendey  (1807),  9  East, 
49. 

(y)  Bone  y.  Eckless  (1860),  5  H.  &  N. 
925  ;  BmsJUld  v.  Wilson  (1846),  16  M. 
&  W.  185  ;  Tmant  y.  Elliott  (1797),  1  B. 
&  P.  3 ;  4  K.  B.  755  ;  and  see  Syhes  v. 
Beadon  (1879),  11  Ch.  D.  170,  194  ; 
Smith  y.  Anderson  (1880),  15  Ch.  D. 
247,  C.  A. 

(2)  See  Tassell  y.  Cooper  (1850),  9  C. 
B.  509;  White  y.  Bartlett  (1832),  9 
Bing.  378. 
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Ch.  III.  8.  8.  and  freight,  charging  them  with  the  premiums,  &c. ;  and,  on  a 

CoiUn^     loss   happening,  received  the  money  from  the   underwriters;    it 

{Money  Had  was  held  that  he  was  accountable  to  the  assignees  of  the  surviving 

^! ^     ''  partner,  for  the  surplus  after  payment  of  his  own  debt ;  and  not  to 

the  executor  of  the  deceased  partner  to  whom  the  ship  originally 
belonged  (a). 

But  this  rule  is  not  of  universal  application.  And,  accordingly, 
where  an  action  was  brought  by  a  principal  against  his  agent,  to 
recover  the  proceeds  of  certain  goods  which  the  latter  had  sold  on 
his  account :  the  agent  was  permitted  to  prove  as  a  defence,  that 
the  goods  in  question  had  come  to  the  possession  of  the  principal 
by  collusion  with  a  third  person,  who  had  no  title  to  them ;  and 
that,  before  he  had  paid  over  the  proceeds  thereof  to  his  principal, 
the  person  really  entitled  to  the  goods  had  given  him,  the  agent, 
notice  of  his  claim  (&). 

So  the  agent  may  set  up  the  iuA  tertiiy  in  answer  to  an  action 
for  money  received  to  the  use  of  his  principal,  wherever  he  is  able 
to  show  that  he  defends  the  action  upon  the  right  and  title,  and 
by  the  authority  of  such  third  person  (c). 

But  he  cannot  set  up  the  jus  tertii,  merely  because  an  adverse 
claim  has  been  made  upon  him,  which  might  entitle  him  to  relief 
under  an  interpleader  (d).  And,  a  fortiori,  if  the  true  owner  of 
the  goods, — although  aware  of  the  circumstances  under  which  the 
principal  became  possessed  of  them, — makes  no  claim,  or  abandons 
his  claim  thereto,  the  agent  will  not  be  allowed  to  set  up  the  title 
of  such  owner,  in  answer  to  an  action  by  the  principal  for  the  pro- 
ceeds of  the  goods  (e). 

(g)  Action  against  Stakeholder. 

Against  7.  Before  the  Gaming  Act,  1845,  8  &  9  Vict,  c.  109,  it  was  held, 

h^^^^^"    that  if  two  persons  respectively  deposited  money  in  the  hands  of  a 
Act  stakeholder,  to  abide  the  event  of  a  legal  wager,  either  of  them  had 

a  right,  before  the  event  was  determined,  to  demand  from  the 
stakeholder  the  amount  so  deposited,  and,  if  the  stakeholder 
refused  to  pay  over  the  money,  to  recover  it  from  him  in  an  action 
for  money  had  and  received  (/) ;  though  where  the  wager  was 
illegal,  either  party,  even  the  loser,  might  recover  from  the  stake- 
holder the  money  he  had  deposited,  whether  the  wager  or  event 

(a)  Dix(m  v.  Bamond  (1819),  2  B.  &  (d)  lb. 

Al.   310  ;    and    see   Crosskey    v.    Mills  (e)  BeUeley  v.   Reed  (1843),   4   Q.  B. 

(1834),  1  Cr.  M.  k  R.  298.  511. 

(6)  Hardman    v.     Wilcock,    9    Bing.  (/)  Eltham  v.  Kingsman  (1818),  1  B. 

882,  n.  &  Al.  683  ;   and  see  per  Cur.  ffampden 

(c)  Biddle  y.  Bond  (1866),  6  B.  &  S.  v.  fVaUh  (1876),  1  Q.  B.  D.  189,  194. 
225. 


Sect.  3. — Money  Had  and  Received  (Stakeholder).  75 

had  been  decided  or  not ;  provided  hie  demanded  the  retarn  of  his  Oh.  III.  s.  3. 
stake,  before  the  money  had  been  actually  paid  over  after  the  event,     n^^^ 
to  the  winner  (g).  {Mmey  Had 

And  although  the  Gammg  Act,  1845,  8  &  9  Vict.  c.  109,  b.  18,  «^^  iteaived). 
avoids  all  contracts  by  way  of  wagering,  and  prohibits  actions  for  Effect  of  8&9 
the  recovery  of  money  deposited  in  the  hands  of  a  stakeholder,  to    ^^    ^ 
abide  the  event  of  any  wager, — ^yet  it  was  held,  that  that  statute 
does  not  preclude  a  party  who  repudiates  the  wager  before  the 
eTent  is  ascertained, — or  who,  after  the  event  has  been  ascertained, 
but  before  the  stakeholder  has  paid  over  the  money  to  the  winner, 
demands  the  return  of  his  deposit,— from  recovering  such  deposit 
from  the  stakeholder  Qi). 

But  in  such  cases,  the  mere  bringing  of  an  action  is  not  a  suffi- 
4nent  demand,  to  entitle  the  party  to  recover  his  stake  (i). 

If  A.  deposit  money  in  the  hands  of  a  stakeholder,  until  the 
extent  of  a  demand  which  B.  has  upon  A.  can  be  ascertained ;  the  stakeholder. 
stakeholder  cannot  legally  pay  the  amount  to  B.  upon  his  in- 
demnity, without  the  consent  of  A.,  before  the  claim  upon  the 
latter  is  ascertained ;  and  if  the  stakeholder  do  so,  A.  may  main- 
tain an  action  for  money  had  and  received  against  him,  without 
reference  to  B.'s  demand  (A:). 

Where,  however,  a  deposit  is  paid  to  an  auctioneer  merely  as  a 
stakeholder,  and  the  payment  thereof  to  the  vendor  is  to  depend  on 
his  making  out  a  good  title  to  the  property  sold  ;  the  vendee  may, 
on  the  vendor  failing  to  make  out  such  title,  recover  the  deposit 
from  the  auctioneer,  without  giving  him  notice  that  he  has  re- 
scinded the  contract  (2). 

Bat  an  auctioneer  who  is  employed  to  sell  an  estate,  and  who 
receives  a  deposit  from  the  purchaser,  which  he  places  out  at 
interest,  is  not  liable  to  pay  such  interest  to  the  seller  when  the 
purchase  is  completed  (m). 

Nor,  if  a  cheque  be  deposited  with  a  stakeholder,  and  he  gets  it 
cashed,  is  this  such  a  breach  of  his  duty  as  will  render  him  liable 
to  an  action  for  money  had  and  received,  unless  it  appear  that  the 
parties  had  agreed  not  to  treat  the  cheque  as  money  (n). 

[g)  OaUy  v.  PUld  (1846),  9  Q.  B.  431.  {k)  Cowling   v.   Beachum    (1828),    7 

(A)  Hampden,  v.  Walsh  (1876),  1  Q.  Moore,  465. 

B.  D.   189,  197  ;    Vamey  v.  Hickman  {I)  Duncan  y.  Cafe  (1887),  2  M.  &  W. 

(1847),  5  C.  B.  271  ;  Martin  v.  Hewsm  244. 

a«55),  10  Exch.  737  ;   DiggU  v.  Higgs  (»i)  Harington  v.  Hoggart  (IS^O),  1  B. 

(1877),  2  Ex.  D.  422,  C.  A.  ;  TrirnbU  v.  k  Ad.  677. 

BUI  (1879),   6    App.   Cas.   342,   J.  C.  (n)  Wilkinson  v.  OixUfroy  (ISdd),  9  A. 

See  further  Ch.  XXL,  s.  5  (6).  &  E.  586. 

(i)  GaUy  V.  Field  (1846),  9  Q.  B.  431. 
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Gh.  hi.  8.  3. 

Implied 

Contracts 

(Money  ff ad 

and  Beeevoed). 

To  recover 
money  naid  on 
a  consiaera- 
tion  which 
has  failed. 


Parchase 
money  of 
annoity. 


(h)  Action  for  Money  paid  on  a  consideration  which  has  failed. 

Where  money  has  been  deposited  or  paid  on  a  contract,  and, — 
before  any  benefit  has  been  derived  by  the  payer,  or  any  part  of 
the  contract  has  been  performed  by  the  other  party, — the  con- 
sideration whoUy  fails,  an  action  for  money  had  and  receiyed  may 
be  maintained,  to  recover  the  money  so  deposited  or  paid  (o). 
Thns,  if  the  purchaser  of  an  estate  pays  the  parchase-money,  and 
enters  into  possession  of  the  land,  and,  before  the  conveyance  is 
execated,  he  is  evicted  for  a  defect  in  the  vendor's  title,  he  may 
recover  the  purchase-money  in  this  action  (p).  So,  where  a  sum 
of  money  has  been  deposited  on  a  conditional  contract  of  pur- 
chase, it  may  be  recovered  in  this  action  if  the  condition  be  not 
performed  {q). 

The  purchase-money  of  an  annuity  purchased  after  the  death  of 
the  annuitant  may  also  be  recovered  in  this  form  of  action  (r) ;  and 
so  may  a  premium  for  a  lease  paid  in  expectation  that  the  lease 
would  be  granted  in  pursuance  of  a  contract  to  grant  it  {s). 

And  where  the  plaintiff  had  instructed  his  brokers,  the  defen- 
dants, to  buy  for  him  fifty  bales  of  cotton,  and  the  defendants, — 
having  bought  800  bales  in  their  own  names,  on  account  of  the 
plaintiff  and  several  other  principals, — ^informed  the  plaintiff  that 
they  had  bought  fifty  bales  for  him  ;  and,  on  the  faith  of  thia 
statement,  the  plaintiff  paid  them  part  of  the  purchase-money  :  it 
was  held  that, — the  defendants  not  having  bought  the  fifty  bales 
according  to  their  instructions, — ^the  plaintiff  might  recover  from 
them  the  money  so  paid  (0- 

But  where  a  conveyance  of  land  has  been  actually  executed  by  all 
the  necessary  parties,  and  the  purchaser  is  afterwards  evicted,  by  a 
title  to  which  the  covenants  in  the  conveyance  do  not  extend,  he 
cannot,  in  the  absence  of  fraud,  recover  the  purchase-money,  either 
at  law  or  in  equity  {v).  And  where  there  is  a  contract  of  purchase 
under  seal,  which  provides  for  the  recovery  of  the  deposit,  thia 
action  will  not  lie ;  but  the  party  must  sue  on  the  covenant  {x). 

Where  some  act  is  to  be  done  by  each  party  under  a  special  con- 
tract, and  the  defendant,  by  his  neglect,  has  prevented  the  plaintiff 


(o)  See  Hudson  v.  Robinson  (1816),  4 
M.  &  S.  475. 

{p)  Johnson  v.  Johnson  (1802),  3  B.  & 
P.  162  ;  6  R.  R.  736. 

{q)  Wright  v.  Newton  (1835),  2  Cr. 
M.  &  R.  124. 

(r)  Strickland  v.  Tumtr  (1862),  7  Ex. 
208. 

(«)  Wright  V.  Colls  (1849),  8  C.  B. 
150. 


(0  Bostock  V.  Jardine  (1865),  8  H.  & 
C.  700 ;  said  to  be  better  reported,  34 
L.  J.,  Exch.  142 ;  see  per  Mellor,  J., 
MolleU  V.  Robinson  (1872),  L.  R.,  Ex. 
Cham.  7  C.  P.  84,  101. 

(u)  Glare  v.  Lamb  (1875),  L.  R.,  10 
C.  P.  344  ;  Sugd.  V.  &  P.  13th  ed.  441. 

{x)  See  English  v.  Blundell  (1837),  S 
C.  &  P.  332. 
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from  carrymg  the  contract  into  execution,  he  may  recover  back  any  Ch.  III.  a.  8. 
money  he  has  paid  upon  it,  as  money  received  to  his  use.     Thus,      I'mpliM 
-where  the  plaintiff  bought  oordwood  of  the  defendant,  to  be  paid  {Mcmey  Had 
for  on  a  certain  day,  and  it  was  incumbent  on  the  defendant  to  cut  ^'"^  Receited), 
off  the  boughs  and  trunks,  and  then  cord  it,  and  for  the  plaintiff  to 
re-cord  it ;  but  the  defendant  neglected  to  cut  and  cord  the  whole 
of  it  in  time :  it  was  held  that  the  plaintiff,  not  having  received  any 
part  of  the  wood,  might  recover  back  the  money  he  had  paid  (y). 

So  this  action  will  sometimes  lie  where, — although  there  has  not  RiUe  where 
been  an  entire  failure  of  consideration, — some  part  of  the   con-  P!*r^  of  con- 

■^  sideration  has 

sideration  has  wholly  failed.  Thus,  where  the  plaintiff  ordered  wholly  failtd. 
two  parcels  of  terra-japonica,  of  certain  specified  weights,  at  a 
certain  price  ;  and  the  defendant  sent  invoices  and  bills  of  lading, 
which  represented  that  two  parcels  of  those  weights  respectively 
had  been  shipped ;  and,  on  the  faith  thereof,  the  plaintiff  accepted 
bills  for  the  value  of  the  whole  quantities  ordered — which  bills 
were  duly  paid  ;  but,  on  the  arrival  of  the  goods,  it  was  discovered 
that  less  than  the  specified  quantities  had  been  shipped :  it  was 
held  that  the  plaintiff  might  recover,  in  this  action,  the  sum  over- 
paid to  the  defendant  {z). 

But  a  claim  for  money  had  and  received  is  not  maintainable  if  Action  will 
the  contract  has  been  in  part  performed,  and  the  plaintiff  l^as  SJ*  ^^as^been 
derived  some  benefit ;  so  that  were  he  to  recover  a  verdict,  the  only  a  partial 
parties  could  not  be  placed  in  the  same  situation  in  which  ^^y^^f^^x^^^' 
respectively  stood  when  the  contract  was  entered  into  (a).     Thus, 
where  the  plaintiff  apprenticed  his  son  for  six  years,  paying  to  tbe 
master  a  premium  of  252. ;  and  the  master  duly  taught  the  appren- 
tice for  a  year,  and  then  died  :  it  was  held  that  the  plaintiff  could 
not  recover  in  this  action  any  part  of  the  premium  (6).     And  so 
where  a  solicitor  had  received  a  premium  from  an  articled  clerk, 
who  was  to  be  in  his  office  for  five  years,  and  the  solicitor  died 
before  the  five  years  were  completed,  it  was  decided  that  the  clerk 
could  not  recover  from  the  solicitor's  estate  any  part  of  the  pre- 
minm  (c).     So  where  A.  agreed,  in  consideration  of  a  premium,  to 
let  a  house  to  B.,  which  A.  was  to  repair  and  grant  a  lease  of 
within  ten  days,  but  B.  was  to  have  immediate  possession ;  and  B. 
paid  the  premium  and  took  possession,  and  retained  it  after  the 
ten  days ;  but  A.  omitted  to  repair  and  grant  the  lease :  it  was 
held  that  B.  could  not,  by  quitting  for  A.'s  default,  recover  back 

(y)  Giles  v.  Edwards  (1797),  7  T.  K.  Exch.  783. 
181.  (b)  JVhincup   v.    RugTies  (1871),    L. 

(i)  DetfatuK  V.  Cojiolly  (1849),  8  C.  B.  R.,  6  C.  P.  78. 
«40;  and  see  Covas  v.  Bingham  (1858),  (c)  Ferns  v.  Carr  (1885),  28  Ch.  D 

2  £.  &  B.  836.  409. 

(a)  Blackburn    v.    Smith    (1848),    2 
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Gh.  III.  s.  3.  the  premium  on  a  count  for  money  had  and  received ;  but  was 
Implied  bound  to  declare  specially  for  the  breach  of  the  agreement  (d). 
(Money  Had  So,  where  a  party  sold  a  patent-right,  and  the  vendee  paid  the 
and  Beceived).  purchase-money  and  used  the  patent-right,  and  enjoyed  a  benefit 
Failure  of  therefrom,  but  it  afterwards  appeared  that  the  patent  was  invalid  ; 
—contd.  it  was  held  that  this  action  could  not  be  maintained  by  the  vendee 

against  the  vendor,  to  recover  back  the  purchase-money  (e).  And,, 
upon  the  same  principle,  where  the  master  and  part  owner  of  a 
vessel  agreed  to  purchase  his  partner's  moiety ;  and,  having  paid 
the  purchase>money  and  received  the  title-deeds,  he  had  the  entire 
possession  of  the  vessel  given  up  to  him ;  but  his  partner  after- 
wards  refused  to  execute  a  bill  of  sale,  or  refund  the  purchase- 
money  :  it  was  held  that  it  could  not  be  recovered  in  an  action  for 
money  had  and  received  (/). 

And  so,  where  A.  purchased  an  annuity  for  his  life,  which  was 
regularly  paid  up  to  the  time  of  his  death,  but  no  memorial  of  the 
annuity  had  been  inrolled :  it  was  held  that  A.'s  executors  could 
not,  on  that  ground,  insist  that  the  contract  was  void,  and  recover 
back  the  money  which  had  been  paid  for  the  annuity  {g). 
It  lies  where        Where  a  contract  has  been  rescinded,  either  by  mutual  consent, 
ftcSded.  ^      ^^  ^y  virtue  of  a  clause  contained  therein,  a  claim  for  money  had 
and  received  will  lie,  to  recover  any  money  which  may  have  been 
paid  by  the  plaintiff  thereunder  Qi). 
Or  to  recover        So,  where  a  policy  of  insurance  is  avoided,  on  the  ground  of  the 
pai™on^llcv  ^srepresentation  or  concealment  by  the  assured  of  a  material  fact, 
of  insnrance.    and  the  assured  has  not  been  guilty  of  fraud ;  he  ie  entitled  to 
recover  in  this  action  all  premiums  which  he  has  paid  under  the 
policy  (i). 
By  allottees         So,  where  a  scheme  for  establishing  a  tontine  was  put  forth^ 
of  shares,     .    g^j^^^g  ^jj^^t  the  money  subscribed  was  to  be  laid  out  at  interest  ; 
and, — after  some  subscriptions  had  been  paid  to  the  directors  in. 
whom  the  management  of  the  concern  was  vested,  but  before  any 
part  of  the  money  was  laid  out  at  interest, — they  resolved  to  aban- 
don the  project ;  it  was  held  that  each  subscriber  might  recover 
from  the  directors  in  this  action,  the  amount  of  his  subscriptions, 
without  the  deduction  of  any  part,  towards  payment  of  the  expenses 
incurred  by  the  directors,  in  endeavouring  to  start  the  scheme  (A). 

So  the  allottee  of  shares  in  a  projected  company  may,  on  the 
scheme  being  abandoned,  recover  from  one  who  was  an  acting 

(d)  Hunt  V.  Silk  (1804),  5  East,  449.  487, 495 ;  S.  C,  4  Exch.  17  in  Ex  Cham. 

{e)  Taylor  v.  Hare  (1805),  1  B.  &  P.  {h)  Payne  y.    Wliale  (18C6),   7  East, 

N.  R.)  260.  274. 

(/)  Beed  v.  Blandford  (1828),  2  Y.  &  (i)  Per  Parke,  B.,  Anderson  v.  TJutm- 

J.  278.  ton  (1868),  8  Exch.  425,  428. 

{g)  Davis  v.  Bryan  (1827),  6  B.  &  C.  {k)  Nockels  v.  Crosby  (1826),  8  B.  & 

651 ;  Molt(m  v.  Camnmx  (1849),  2  Exch.  C.  814. 
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member  of  the  managing  committee,  the  deposits  paid  by  him  in  C^-  m*  »•  *• 
respect  of  such  shares  (I) ;  and  the  same  rule  applies  to  a  sub-     co^r^ 
scription  to  an  abortive  company,  the   object  of  which  was  the   (Money  Had 
working  of  a  mine  on  the  cost-book  principle  (m).  ^. ^._ 

So,  if  one  man  sell  shares  to  another  in  a  projected  joint-stock 
company,  and  the  project  is  afterwards  abandoned ;  the  buyer  of 
such  shares  may  recover  the  purchase-money  from  the  seller,  in  an 
action  for  money  had  and  received,  although  the  seller  was  not  the 
original  holder  of  such  shares  (n). 

And  where  money  was  paid  for  the  purchase  of  shares  in  a  joint- 
stock  company,  and  a  transfer  was  executed  by  the  seller,  to 
which  the  directors  of  the  company  refused  to  give  their  assent, 
the  money  so  paid  was  held  to  be  recoverable  from  the  seller,  in 
this  action  (o). 

So,  if  conduct  money  be  paid  to  a  witness  on  service  of  a  sub-  other  cases. 
poena ;  and,  in  consequence  of  the  cause  being  settled,  the  trial 
does  not  take  place,  and  the  witness  incurs  no  expense  and  does 
no  act  under  the  subpoena;  the  money  so  paid  to  him  may  be 
recovered  back  (p). 

So  this  action  lies  to  recover  back  a  sum  of  money  paid  for  the 
foture  maintenance  of  a  bastard  child,  if  the  child  die  before  any 
expense  is  incurred ;  or  a  sum  of  money  paid  to  parish  officers, 
contrary  to  the  statute,  for  supporting  such  child,  where  expenses 
equal  to  the  amount  have  not  been  incurred  (q). 

But  the  mere  fact  of  one  party  having  paid  money  to  another.  Cases  in  which 
under  a  contract  which  he  cannot  enforce  against  the  latter,  because  J2coveral)ie°on 
of  its  non-compliance  with  the  provisions  of  the  Statute  of  Frauds,  this  ground. 
will  not  entitle  the  party  who  has  paid  such  money,  to  recover  the 
same  as  on  a  failure  of  consideration;  for,  in  such  a  case,  the 
contract  is  not  void,  but  there  is  merely  a  deficiency  in  the  evidence 
thereof  (r). 

And  a  party  who  enters  and  runs  in  a  race  an  unqualified  horse, 


(/)  Moore  v.  Qarvoood  (1849),  4  Exch. 
681,  Ex.  Cham.  ;  Wahttab  y.  SpoUis- 
le^ude  (1846),  15  M.  &  W.  501  ;  Chaplin 
T.  Clarke  (1849),  4  Exch.  408  ;  IVatson 
T.  Earl  Charlemmt  (1848),  12  Q.  B. 
856,  870  ;  Ward  v.  Lord  Londesborougk 
1S5-2),  12  C.  B.  252. 
<m)  Johnscm  y.  QosleU  (1857),  8  C.  B., 
V.  S.  569,  Ex.  Cham. 

(n)  Kempson  y.  Saunders  (1826),  4 
Bing.  5. 

ta)  Waktnson  y.  Lloyd  (1845),  7  Q. 
B.  27.  Bat  this  case  has  been  held  not 
to  apply  where  shares  are  bought  by  a 
^•roker,  for  a  purchaser,  on  the  London 
2^tock  Exchange,  there  not  being— ac- 
c  siding  to  the  usage  of  the  Stock  Ex- 


change— any  obligation  on  the  seller  of 
the  snares,  to  obtain  the  consent  of  the 
directors  to  the  transfer ;  Stray  y. 
Hussell  (1859),  1  E.  &  £.  888,  Ex. 
Cham. 

{p)  Martin  y.  Andrews  (1866),  7  E.  & 
B.  1. 

{q)  Chappel  y.  Poles  (1837),  2  M.  & 
W.  867  ;  Clark  y.  Johnson  (1826),  3 
Bing.  424  ;  semble,  that  the  whole  sum 
so  paid  might  be  recoyered  in  this 
action,  the  contract  being  illegal  and 
yoid  ;  Chappel  y.  Poles  (1837),  2  M.  & 
W.  867. 

(r)  Sweet  y.  Lee  (1841),  8  M.  &  G. 
452. 
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Ch.  III.  8.  3.  ig  not  entitled  to  recover  back  the  sabscription  paid  by  him,  as  upon 
Implied      ^  failure  of  consideration  («). 

Contracts  ^  ^ 

{Money  Had 
and  Received). 

(i)  Action  for  Money  paid  by  Mistake. 

Money  paid         The  action  for  money  had  and  received  is  also  maintainable,  for 
ymista  e.     the  recovery  of  money  paid  under  a  mistake  on  the  part  of  the 
payer,  of  a  material  fact  (t);  that  is,  of  "a  fact  which,  if  trucj 
would  have  made  the  person  paying  liable  to  pay  the  money  "  (u). 

Thus,  where  the  plaintiff  was  surety  in  a  bond  given  by  A.  to  the 
defendants,  the  guardians  of  a  union,  conditioned  for  the  accounting 
to  them  of  monies  received  by  A.  as  treasurer  of  the  union ;  and 
certain  monies  were,  by  the  authority  of  the  defendants,  paid  into 
a  bank  in  which  A.  was  partner,  to  the  account  of  the  defendants ; 
and,  the  bank  having  stopped  payment,  the  plaintiff  was  called  upon 
by  the  defendants  to  pay,  and  did  pay,  the  monies  in  question,  as 
surety :  it  was  held  that  the  plaintiff — having  paid  the  same  in 
ignorance  of  the  fact  that  these  monies  had  never  been,  either 
actually  or  constructively,  received  by  A.  alone — ^might  recover 
against  the  defendants  (t^). 

So,  in  Milnes  v.  Duncan  (x),  it  appeared  that  a  bill  of  exchange 
had  been  drawn  in  Ireland,  upon  the  stamp  required  by  law,  which 
was  less  in  amount  than  the  stamp  required  for  such  a  bill  drawn  in 
England ;  but  there  was  nothing  on  the  face  of  the  bill  to  show  that 
it  had  been  drawn  in  Ireland.  The  holder  in  England  neglected  to 
present  it  for  payment,  and  held  it  a  month  after  it  was  due.  The 
acceptor  having  become  bankrupt,  the  holder  applied  for  payment 
to  the  indorser,  who  had  transferred  it  to  him.  The  latter  refused 
to  pay  it,  alleging  that  the  holder  had  made  it  his  own  by  his  laches. 
The  holder  then  threatened  to  sue  him,  alleging  that  the  bill  was 
void,  on  the  ground  that  it  was  drawn  on  an  improper  stamp.  The 
indorser  inspected  the  bill,  and,  finding  that  the  stamp  was  not  that 
required  for  a  bill  of  the  same  amount  drawn  in  England,  but 
ignorant  of  the  fact  that  it  had  been  drawn  in  Ireland,  paid  the 
amount  to  the  holder ;  and  it  was  held  that,  the  money  having  been 
paid  in  ignorance  of  that  fact,  it  might  be  recovered  back  in  an 
action  for  money  had  and  received. 
Although  The  possession  of  the  means  of  knowledge  by  the  party  who 

knowleSe'*  °^  P*^^  ^^®  money,  can  be  regarded  only  as  affording  a  strong  observa- 
tion to  the  jury,  to  induce  them  to  believe  that  he  had  actual 


(s)  Qoldmith  y.  MaHin  (1842),  4  M. 
&  G.  5  ;  4  Scott,  N.  R.  620. 

(0  Per  Lord  Mansfield,  C.  J.,  Bize  v. 
Dickasm  (1786),  1  T.  R.  285,  287. 

(w)  Per  Bramwell,  B.,  Aiken  v.  Short 


(1856),  1  H.  &  N.  210,  215. 

{v)  Mills  V.  Guardians  of  AlderJnvry 
Union  (1849),  3  Exch.  690. 

{x)  Milnes  v.  Duncan  (1827),  6  B.  &  G. 
671. 
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knowledge  of  the  circtimstances ;  but  there  is  no  conclusive  rule  of  ^'  m*  »•  ^• 
law,  that  because  a  party  has  the  means  of  knowledge,  he  has  the     co^mOs 
knowledge  itself  (y)  ;  and  accordingly,  where  it  appears  that  money   {Money  Had 

has  been  paid  by  the  plaintiff  to  the  defendant,  under  a  bond  fide  ^ — i 

forgetfnlness  of  facts  which  disentitled  the  latter  to  receiye  it,  such 
money  may  be  recovered  back  in  an  action  for  money  had  and 
received  (js). 

And  it  appears  that  the  same  rules  apply,  where  money  is  allowed  Money 
in  account  under  a  mistake  as  to  a  material  fact  (a).  account. 

So  a  person  who,  without  knowledge  of  the  forgery,  discounts  a  Action  by 
forged  bank  note,  bill  of  exchange,  or  promissory  note,  for  another,  ^^^  ^Jj?^ 
may  recover  back  the  money,  as  paid  by  mistake ;  for,  in  such  case,  counts  a 
there  is  a  failure  of  the  consideration  (ft).     So,  where  the  plaintiffs,  ^^      ' 
who  were  bill-brokers,  discounted  for  the  defendant  a  bill  of  ex- 
change, which  the  latter  did  not  indorse ;  and  the  signatures  of  the 
drawer  and  acceptor,  the  latter  of  whom  kept  an  account  with  the 
plaintiffs,  were  forged ;  it  was  held  that  the  defendant  was  liable  to 
lefond  the  money,  and  that  the  fact  of  his  having  paid  over  the 
amount  to  the  indorsee,  for  whom  he  was  broker,  did  not  exonerate 
him  (c).     And  if  a  banker  by  mistake  pay  a  dishonoured  bill,  for 
the  honour  of  a  customer  whose  name  is  forged,  (such  bill  having 
been  presented  to  him  as  bearing  the  genuine  indorsement  of  the 
enstomcr,)  and  the  banker  discover  and  give  notice  of  the  forgery  to 
the  former  holder,  so  as  to  enable  him  to  give  due  notice  of  non- 
payment to  the  prior  parties ;  the  money  so  paid  is  recoverable  by 
the  banker,  from  the  party  to  whom  he  paid  it  {d). 

But  bankers  who  pay  to  a  bond  fide  holder,  a  forged  acceptance 
of  a  customer  made  payable  at  their  house,  and  who  do  not  discover 
and  give  notice  of  the  forgery  until  it  is  too  late  for  the  holder  to 
give  notice  of  non-payment,  cannot  recover  back  the  amount  from 
him  («).  And  where  a  bill  purporting  to  have  been  accepted  by  A., 
waa  presented  for  payment  to  his  bankers  on  the  day  when  it 
became  due,  and  the  latter,  believing  it  to  be  the  genuine  acceptance 
of  A.,  paid  the  amount;  but  on  the  following  day,  having  discovered 
that  the  acceptance  was  a  forgery,  they  gave  notice  of  that  fact  to 
the  party  to  whom  they  had  paid  the  bill,  and  required  him  to  return 


(y)  Per  Tindal,  C.  J.,  Bell  v.  Oardiner 
(1842),  4  M.  &  G.  11,  24;  and  see 
Tovmaend  y.  Crowdy  (1860),  8  C.  B. 
K.  8.  477. 

[i]  Kdly  ▼.  Solari  (1841),  9  M.  &  W. 
S4.  S5 ;  Lueaa  t.  W<ynwiek  (1838),  1 
loo.  k  Rob.  293. 

(*)  Per  Best,  C.  J.,  BrainsUm  v. 
£t6m«  (1826),  4  Bing.  11,  15  ;  and  see 
Shaw  y.  Pieton  (1825),  4  B.  &  C.  715  ; 
A«w  T.  DaHnall  (1826),  6  B.  &  C.  56. 

{b)  Sec  Jones  y.  Ryde  (1814),  5  Taunt. 

C.C. 


488  ;  15  B.  R.  561 ;  Oumey  y.  JFomeraley 
(1854),  4  R  &  B.  133  ;  Timmins  y. 
Oibbifu  (1852),  18  Q.  B.  722  ;  Woodland 
V.  Fear  (1857),  7  E.  &  B.  519  ;  Leeds  and 
County  Bank  y.  fFalker  (1888),  11  Q.  B. 
D.  84. 

(c)  Fuller  y.  Smith  (1824),  R.  &  M. 
49. 

(d)  IVilkineon  v.  Johnson  (1824),  3  B. 
&  C.  428. 

(c)  Smith  y.  Mercer  (1815),  6  Taunt. 
76  ;  16  R.  R.  576. 
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Implied 

Contracts 

{Afoney  Had 

amd  Heceived), 

Mistake — 
cofUd. 


Money  paid 
into  wrong 
bank. 


the  money :  it  was  held  that  the  holder  of  the  hill  was  entitled  to 
know,  on  the  day  when  it  became  dne,  whether  it  had  been  honoured 
or  dishonoured ;  and  that,  no  notice  of  the  forgery  having  been 
given  on  the  day  the  bill  became  due,  the  parties  who  had  paid  the 
money  were  not  entitled  to  recover  (/). 

But  this  and  similar  cases  proceed  upon  the  ground  of  some 
mutual  relation  between  the  parties  creating  a  duty  on  the  plaintiff, 
the  breach  of  which  disentitles  him  from  recovering.  There  is  no 
such  duty  in  the  case  of  tithe  rent-charge  paid  by  mistake  in 
respect  of  lands  not  in  occupation  of  the  tithe  payer,  which  can  be 
recovered  back  even  after  the  lapse  of  the  two  years  limited  by  the 
Tithe  Act,  1836,  6  &  7  Will.  4,  c.  71,  for  the  recovery  of  tithe 
rent-charge  against  the  lands  actually  chargeable  (g). 

But  if  the  drawee  of  a  bill  accept  it,  under  a  mistaken  notion 
that  it  is  drawn  by  his  creditor  ;  he  cannot — on  its  appearing  that 
the  drawer's  name  was  a  forgery — recover  the  amount  from  a  bond 
fde  holder  to  whom  he  has  paid  it ;  because  it  was  incumbent  on 
him  to  be  satisfied  that  the  bill  was  in  the  drawer's  hand,  before  he 
accepted  or  paid  it  (A). 

In  general,  a  banker  who  pays  a  forged  cheque  which  purports 
to  be  the  cheque  of  a  customer,  must  bear  the  loss  {%) ;  and  we  have 
seen  that,  if  a  banker  pay  a  cheque,  the  amount  of  which  has  been 
improperly  altered  by  a  third  person,  he  has  no  claim  against  the 
customer  who  drew  it,  except  for  the  original  sum,  unless  the 
customer's  own  negligence  in  his  mode  of  drawing  the  cheque  was 
the  proximate  cause  of  leading  the  banker  into  the  mistake  (ft). 
But  where  the  defendant,  knowing  a  cheque  to  be  post-dated,  and 
that  the  drawers  were  insolvent,  presented  it  for  payment  to  the 
plaintiffs,  who  were  bankers,  and  who,  without  knowledge  of  the 
fieu^ts,  paid  the  amount,  although  they  had  no  funds  of  the  drawer's 
in  their  hands  at  the  time,  but  only  expected  some  in  the  course  of 
the  day ;  it  was  held,  that  they  were  entitled  to  recover  from  the 
defendant  the  amount  so  paid,  as  money  received  to  their  use  (Q. 

Where  the  Colonial  Bank  instructed  by  a  customer  to  remit  his 
money  to  a  bank  at  Halifax,  through  the  mistake  of  its  agents,  paid 
them  to  a  New  York  Bank  for  transmission  to  a  Nova  Scotia  Bank, 
who  debited  the  New  York  Bank,  and  credited  the  customer  in 


(/)  Cocks  V.  Masterman  (1829),  9  B. 
&  C.  902. 

{g)  Durrani  v.  Ecclesiastical  Commis- 
sioners (1880),  6  Q.  B.  D.  234. 

{h)  Price  v.  Neal  (1762),  8  Burr.  1864, 
1857.  And  see,  per  Jervis,  C.  J.,  and 
Gresswell,  J.,  Matker  v.  Lord  Maidstone 
(1866),  18  C.  B.  273,  296,  296. 

(i)  Sail  V.  Fuller  (1826),  6  B.  &  C. 


760  ;  JRobarts  v.  Tucker  (1861),  16  Q.  B. 
560,  Ex.  Ch.,  and  see  Bank  of  Ervgland 
V.  Vagliano,  [1891]  A.  C.  107,  and  Ch. 
XVI.,  s.  2,  post. 

{k)  Arnold  v.  Cheque  Bank  (1876),    1 
C.  P.  D.  578. 

{I)  Martin  v.  Morgan  (1819),  3  Moore 
635 ;  S.  C,  Gow,  128,  128  ;  21  K.   K. 
603. 


Sect.  3. — Money  Had  and  Received  (Mistake). 


83 


account  with  the  money,  and  being  afterwards  advised  of  the  mis-  Ch.  III.  s.  8. 
take,  claimed  to  retain  and  use  the  money  in  reduction  of  the  ens-      co^rads 
tomer's  account  with  themselves,  it  was  held  that  on  being  advised  {Money  ffad 
of  the  mistake,  the  Nova  Scotia  Bank  were  bound  to  repair  it,  and  ^—    ^'^-  . 
that  the  Colonial  Bank  had  a  sufficient  interest  in  the  moneys  to 
recover  them  as  moneys  received  to  their  use  (m). 

And  so,  if  a  sheriff  sell  goods  under  a  Jieri  facias^  and  pay  over  By  sherifTs. 
the  proceeds  to  the  execution  creditor,  in  ignorance  of  an  act  of 
bankruptcy  committed  by  the  defendant  in  the  action ;  and  the 
sheriff  is  afterwards  compelled  to  pay  the  amount  to  the  trustee ; 
he  may  recover  it  from  the  execution  creditor  as  money  paid  in 
ignorance  of  facts  (n) ;  even  although  the  latter,  after  repaying  the 
money,  cannot  be  placed  in  statu  quo  (o). 

It  is  said,  however,  that  to  entitle  a  party  to  recover  money  in  Action  will 
this  form  of  action,  on  the  ground  that  it  was  paid  to  the  defendant  ^^^  prev^us 
by  mistake,  notice  of  the  mistake  must  have  been  given  to  the  notice  and 
defendant,  and  a  demand  made  of  the  money  (^).  ^*°'""'- 

So,  if  a  party  voluntarily  pay  money,  which  the  law  would  not  Volnntary 
have  compelled  him  to  pay,  but  which  in  justice  he  ought  to  have  P*y"®"*®- 
paid — such  as  a  debt  barred  by  the  Statute  of  Limitations,  bank- 
rnptcy,  infancy,  or  the  like — he  cannot  recover  it  back  (g),  even 
although  the  demand  arose  out  of  an  illegal  transaction  (r). 

So  if  a  party,  with  full  knowledge  of  the  facts,  voluntarily  pay  a  Of  unjust 
demand  unjustly  made  on  him,  and  threatened  or  attempted  to  be 
enforced  by  bond  fide  legal  proceedings  («),  he  cannot  recover  the 
amount  as  money  paid  by  compulsion,  although,  at  the  time,  he 
protested  against  his  responsibility  (t). 

So,  if  a  person  pay  money  under  a  mistake  as  to  the  laWy  or  as  Money  paid 
to  the  Ugal  effect  of  the  circumstances  under  which  it  is  paid,  he  of  law, 
cannot,  at  common  law,  recover  it  back  in  this  action  {u).     Thus,  in 


(«i)  Colonial  Bank  y.  Esxhange  Bank 
i  Tarmouth,  Nova  Scotia  (1885),  11 
App;  Caa.  84,  P.  C. 

{%)  Brydges  ▼.  IFal/ord  (1817),  6  M. 
1 8.  42  :  and  see  Hotley  v.  Buck  (1828), 
« B.  k  (j.  160  ;  Crowder  v.  L(mg  (1828), 
id.  598. 

{o)  Siandish  v.  Boss  (1849),  3  Exch. 
527,  534. 

(?)  Per  Martin  and  Bramwell,  BB., 
fntKan  v.  Jeffries  (1869),  L.  R.,  4  Ex. 
lit  199   200. 

'?)^iU  Y.'  Diekaatm  (1786),  1  T.  R. 
ft6:  Faraur  v.  Arundel  (1772),  2  Bl. 
^ :  2  Burr.  1012 ;  Munt  v.  Stokes 
wW).  4  T.  R  561  ;  2  R.  R.  459.  So,  by 
'ie  French  law  ;  **  Laripitition  n^est  pas 
'^"utf ,  d  regard  des  obligalions  naturelles 
f^  wt  iU  volaniairemenl  aequitUes.** 
^"«fc  CiTil,  Book  8,  tit.  3,  art.  1235. 


(r)  Dawson  y.  Bemnant  (1806),  6  Esp. 
26,  26,  n.  ;  Brisbane  v.  Dacres  (1813) 
5  Taunt.  148. 

{s)  See  per  Patteson  and  Coleridge,  JJ., 
Duke  de  Cadaval  y.  Collins  (1836),  4 
A.  k  £.  858,  866,  867. 

(0  Knibbs  V.  Hall  (1794),  1  Eap.  84 
per  Gibbs,  J.,  Brisbane  v.  Dacres  (1813)^ 
5  Taunt.  143,  147  ;  per  Holroyd,  J., 
MilnesY.  Duncan  (1827),  6  B.  &  C.  671, 
679 ;  and  see  Wilson  y.  Bay  (1839),  10 
A.  &  E.  82  ;  Viner  y.  Hawkins  (1853), 
9  Exch.  266  ;  Gibson  y.  Bruce  (1843),  6- 
M.  &  G.  399,  404. 

(«)  Stevens  y.  Lynch  (1810),  12  East, 
38  ;  per  Holroyd,  J.,  Ea^t  India  Coin- 
pany  y.  Tritton  (1854),  3  B.  &  C.  280 
290  ;  PlaU  v.  Bromage  (1854),  24  L.  J.,. 
Ex.  63. 
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of  law — 
eorUd. 


Rule  in 
equity. 


In  bank 
ruptcy. 


Oh.  III.  8.  3.  Bilhie  v.  Lumley  (r),  which  was  an  action  by  an  underwriter,  upon 

C^n^     a  policy  on  ship,  to  recover  back  money  he  had  paid  to  the  defen- 

{MoTiey  Bad  dant^  as  for  a  loss  by  capture  ;  it  appeared  that  a  material  fact  had 

^ —t  been  concealed  from  the  underwriter,  and  that  such  concealment 

undeTm^tok  '^^^^^  ^^^^  afforded  him  a  defence ;  but  that  after  he  had  been 
apprised  of  the  concealment  he  paid  the  money, — not  being,  at  the 
time,  aware  of  the  legal  effect  thereof :  and  it  was  held  that  he 
could  not  recover  back  the  amount. 

And  so  if  a  tenant  voluntarily  pay  his  landlord's  property  tax, 
and  afterwards  pay  his  rent  in  full,  without  claiming,  as  he  might 
have  done,  any  deduction  on  account  of  the  payments  he  has  made ; 
he  cannot  afterwards  recover  from  his  landlord  the  moneys  so 
paid(j;). 

But,  in  equity,  this  rule  is  by  no  means  inflexible  ;  there  being 
cases  in  which  the  Court  has  power  to  relieve  against  mistakes  in 
law,  as  well  as  against  mistakes  in  fact, — that  is,  where  there  is 
any  equitable  ground  which  makes  it,  in  the  particular  case,  inequi- 
table that  the  party  who  received  the  naoney  should  retain  it  (y) ; 
though  relief  is  never  given  in  the  case  of  a  simple  money  demand 
against  another  (z). 

And  in  bankruptcy,  the  ordinary  rule  as  between  litigant  parties 
that  money  paid  under  a  mistake  of  law  cannot  be  recovered  does 
not  apply  to  a  payment  made  under  such  a  mistake  to  a  trustee  in 
bankruptcy  (a)  ;  even  though  the  trustee  has  distributed  the  money 
in  dividends,  the  Court  will  order  him  to  repay  it  out  of  other 
moneys  coming  to  his  hands  and  applicable  to  the  payment  of 
dividends  to  the  creditors  (b) ;  and  a  trustee  in  liquidation  will 
have  a  similar  order  made  upon  him  (c). 

In  winding-up  The  same  exception  applies  in  the  winding-up  of  a  company  (d) ; 
and  it  appears  to  be  generally  considered  that  when  an  officer  of  a 
Court  has  in  his  hands  a  sum  of  money  which  has  been  paid  to 
him  erroneously  under  a  mistake  of  law,  the  ordinary  rule  as 
between  adverse  litigants  does  not  apply,  and  he  will  be  ordered  to 
repay  it  (e), 

(v)  BiUne  v.  Lumley  (1802),  6  B.  R. 

479. 

(x)  Denby  v.  Moore  (1817),  1  B.  &  AL 
123  ;  18  R.  E.  444  ;  Spmggy,  Hammond 
(1820),  2  B.  &  B.  69. 

(y)  Per  Turner,  L.  J.,  Stont  v.  Ood- 
frey  (1854),  6  D.  M.  &  G.  76,  90  ;  per 
Mellish,  L.  J.,  Rogers  y.  Ingham  (1876), 
8  Ch.  D.  851,  357,  C.  A.  By  the  French 
law  (Code  Civil,  liv.  8,  tit.  4,  art.  1876, 
1877),  ^*edui  qui  re^t  par  erreur  ou 
8ciemm£nt,  ce  que  tie  lui  est  pas  dH,  s' oblige 
d  le  restUuer  d  celui  qui  Va  indHment 
reft*.  LoTsqu*une  personru  qui,  par 
erreur,  se  croyait  dibitrice,  a  reqwitU  tme 
deUe,  eUe  a  le  droit  de  r^p^ition  conire 


company. 


Generally. 


le  er^ncier," 

(«)  Per  James,  L.  J.,  in  Rogers  ▼. 
Ingham^  supra,  in  which  relief  was 
refused.  Relief  was  also  refused  in 
Sandys,  Ex  parte  (1889),  42  Ch.  D.  98, 
C.  A.,  reversing  Stirling.  J. 

(a)  James,  Ex  parte  (1874),  L.  R..  9 
Ch.  609. 

(b)  Simmonds,  Ex  parte,  Camac,  In  re 
(1886),  16  Q.  B.  D.  808,  C.  A. 

(c)  Brown,  In  re,  Dixon  v.  Brown 
(1886),  82  Ch.  D.  697,  per  Kay,  J. 

id)  Opera,  In  re,  [1891]  2  Ch.  154. 

(«)  lb.,  citing  the  observ^ations  of 
Cotton,  L  J.,  in  James,  £x  parte^  ubi 
flap. 
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Ch.  III.  B.  8. 
( j)  Action  for  Money  obtained  by  Fravd.  implied 

Contracts 

There   are  also  cases  in  which   money  obtained   by  fraud  is  {Money  Had 

recoTerable  in  an  action  for  money  had  and  received  (/),  although  ^^  ^^^^ }: 

the  fraud  was  committed,  not  by  the  defendant  personally  but  by  ^?neJ^^ 
his  partner  (g),  or  agent  (h).  Thus,  if  the  defendant  has  obtained  fraud, 
payment  of  money  from  a  third  person,  by  means  of  a  false  or 
forged  representation  of  authority  from  the  plaintiff;  the  latter 
may  adopt  the  agency  and  sue  the  defendant  in  this  action,  pro- 
Tided  he  be  not  shown  to  have  actually  committed  a  felony  (t).  So 
if  a  party  obtains  money  from  an  agent  by  fraud,  either  the  prin- 
cipal or  agent  may  recover  it  from  him  (k).  And  where  the  defen- 
dant induced  the  plaintiff's  agent  to  hand  over  a  sum  of  money  to 
him,  under  pretence  that  he  wished  the  agent  to  lend  him  the  sum 
in  qaestion,  but,  in  reality,  in  order  that  he,  the  defendant,  might 
appropriate  it  in  paying  a  debt  due  to  him  from  the  plaintiff;  and 
he  did  so  appropriate  it ;  it  was  held  that  the  principal  might 
recover  this  sum,  in  an  action  for  money  had  and  received  (Z). 

So,  where  money  has  been  paid  as  a  consideration  for  doing 
Bome  act  for  the  use  of  the  plaintiff,  and  the  defendant  has  under- 
taken what  be  could  not  perform,  and  has  thus  imposed  on  the 
plaintiff ;  the  latter  may  at  once  sue  the  defendant  for  such  money, 
although  it  was  agreed  that  it  should  be  repaid  at  a  future  time, 
in  case  of  the  defendant  failing  to  do  what  he  had  undertaken  (m). 

So  where  the  defendant  had  fraudulently  colluded  with  J.  S., 
who  was  insolvent,  to  obtain  goods  from  the  plaintiff,  and  the  pro- 
ceeds of  such  goods  came  eventually  to  the  defendant's  hands,  in 
Batisfiaction  of  a  debt  due  to  him  from  J.  S. :  it  was  held  that  the 
plaintiff  was  entitled  to  recover  such  proceeds  (n) ;  and  so,  if  A. 
fraodulently  procure  a  bill  of  exchange  from  B.,  and  afterwards 
become  bankrupt,  and  his  trustee  receives  the  money  for  the  bill, 
B.  may  recover  it  from  him  in  this  action  (o). 

So,  if  a  solicitor,  without  authority,  bring  an  action  against  B., 
in  the  name  of  A.,  a  nominal  or  imaginary  plaintiff,  and  B.  pay  the 
costs  of  the  writ  to  the  solicitor,  he,  B.,  may  sue  the  solicitor  to 
recover  back  the  amount  (  p). 

if)  See  Bonn  y.  SUwart  (1842),  4  M.  {I)  LiU  y.  MartindaU  (1856),  18  C.  B. 

iti.  295  ;  Edmeade  y.  Newman  (1823),  814. 

1  &  ft  C.  418  ;  Billing  y.  Ries  (1891),  (m)  ffogan  y.  Shee  (1797),  2  Esp.  622. 

^'  k  M.  26.  (»)  Abbotts  y.  Barry  (1820),  2  B.  &  B. 

\f)8ee  Marsh  y.  Keating  (1884),   1  869;  ^i«  v.  PgrroW  (1810),  3  Taunt.  274. 

Bog.  N.  C.  198,  H.  L.  (o)  Harrison    v.     fFalker    (1792),    1 

^t  Per   Lord    Ellenboroagh,    C.    J.,  Peake,  150. 

Onckford  y.    Winter  (1807),    1  Camp.  {p)  Dupen  y.  Keeling  (1829),  4  C.  &  P. 

^f  127.  102.      See  further  as  to  the  remedies 

'0  Per   Car.,    Vaughan  y.  Matthews  against  an  attorney  who  acts  without 

aw»},  13  Q.  B.  187,  189.  authority,  Bayley  v.  Buckland  (1847),  1 

[k]  HoU  y.  £ly  (1858),  1  E.  &  B.  795.  £xch.  1. 
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Ch  .  III.  8.  3. 

Implied 

C(mtra4Us 

(Money  Had 

arid  Eeceived). 

Recovery  of 
money  ob- 
tained by 
fraud — corUd 


So,  where  a  sale  by  anction  is  advertised,  or  stated  by  the 
auctioneer  to  be  '*  without  reserve,"  the  employment  by  the  vendor 
of  a  puffer  to  bid  for  him  renders  the  sale  void,  and  entitles  the 
purchaser  to  recover  his  deposit  from  the  auctioneer,  in  an  action 
for  money  had  and  received  (q). 

And  the  case  of  monies  received  by  a  creditor  from  his  debtor,  in 
contemplation  of  bankruptcy,  and  by  way  of  fraudulent  preference, 
and  which  are  reclaimable  by  the  trustee  of  the  debtor's  estate, 
may  also  be  mentioned  as  falling  within  this  division  (r). 

And  so  where  a  bank  obtained  from  a  person  who  they  knew  had 
committed  an  act  of  bankruptcy  money  by  a  corrupt  bargain  for 
stifling  a  prosecution  against  him,  his  trustee  in  bankruptcy 
recovered  back  the  money  so  paid  (s). 

But  money  received  by  an  undischarged  bankrupt,  and  paid 
away  by  him  to  a  third  person  for  value,  cannot  be  recovered  by 
the  trustee  from  that  person,  although  the  money  was  part  of  the 
bankrupt's  estate,  and  the  person  to  whom  it  was  paid  had  notice 
of  the  bankruptcy  {t). 

And  so  money  paid  by  the  debtor  to  his  solicitor  for  opposing 
the  bankruptcy  petition  cannot  on  the  client  being  adjudicated  a 
bankrupt  be  recovered  by  the  trustee  in  bankruptcy  from  the 
solicitor  (u). 

And  in  all  these  cases,  if  the  plaintiff  brings  his  action  for  money 
had  and  received,  he  thereby  waives  the  tort(:r). 

On  the  other  hand,  if  a  party  be  induced  to  purchase  an  article 
by  the  fraudulent  misrepresentations  of  the  seller  respecting  it ; 
and,  after  discovering  the  fraud,  he  continues  to  deal  with  the 
article  as  his  own,  he  cannot  recover  from  the  seller  the  price  paid 
to  him  for  it  (y).  So,  if  the  purchaser  cannot  place  the  seller  in 
statu  quo — e.g.,  where  he  is  unable  to  return  the  article  in  the 
same  plight  in  which  he  received  it, — he  cannot  recover  what  he 
paid  for  it,  in  this  action  (z).  So  if  a  party,  after  he  has  discovered 
a  fraud  practised  on  him,  and  which  induced  him  to  enter  into  a 
contract,  voluntarily  pays  a  sum  of  money  under  it,  with  knowledge 
of  the  facts,  he  cannot  claim  a  return  of  the  money  so  paid  (a). 
And  it  would  seem  that,  in  such  a  case,  the  right  to  repudiate  the 


{q)  ThomeU  v.  Haines  (1846),  15  M. 

6  W.  367  ;  Oreen  v.  Baverstock  (1863), 
14  C.  B.,  N.  S.  204. 

(r)  See  Eden,  2nd  ed.  25  ;  Gihbins 
V.  Phillips  (1827),  7  B.  &  C.  529. 

(«)  Ex  parte  Wolverhampton  Banking 
Co.,  In  re  Campbell  (1884),  14  Q.  B.  D. 
82,  distinguishing  Ex  parte  Caldecott^  In 
re  MapUhack  (1876),  4  Ch.  D.  150,  C.  A. 

(0  Ex  parte  Dewknrst  (1871),  L.  R., 

7  Ch.  Ap.  185. 


(u)  Ex  parte  Payne^  In  re  Sindair 
(1885),  15  Q.  B.  D.  616. 

(x)  Smith  V.  Baker  (1873),  L.  R.,  8  C. 
P.  850  ;  Smith  v.  Hodson  (1791),  4  T.  K. 
211,  and  see  Roe  v.  Mutual  Loan  Fund 
(1887),  19  Q.  B.  D.  347,  C.  A. 

iy)  Campbell  v.  Fleming  (1834),  1  A. 
&  £.  40. 

{z)  Clarice  v.  Dickson  (1858),  E.  B.  & 
£.  148. 

[a)  Miles  V.  DcU  (1821),  3  Stark.  28. 
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Lwer*8  Case. 


eonfract  would  not  be  revived,  by  the  subsequent   discovery  of  Ch.  HI.  s.  8. 
another  incident  in  the  same  fraud  (6).  Cvr^mUs 

It  a  bribed  agent  induces  his  principal  to  enter  into  a  contract   {Afaney  Bad 

with  the  party  bribing,  and   the   contract  turns  out  to  be  dis-  ^ 

advantageous,  the  principal  may  recover  the  amount  of  the  bribe  pri^ckJa^ 

from  the  agent,  and  also  damages  from  the  agent  and  the  party  against  bribed 

bribing,  jointly  or   severally,   for  any  loss   resulting    from    the  ^^, 

ecmtract,  without  any  deduction  for  the  amount  of  the  bribe.     So  it 

was  held   by   the   Court  of  Appeal   in   Scdford  Corporation    v. 

Lever  (c),  in  which  the  plaintiiBfs  owned  the  borough  gasworks,  and 

die  defendant,  a  coal  merchant,  who  had  agreed  to  pay  to  the 

manager  of  the  plaintiffs,  having  the  duty  of  examining  tenders  for 

the  supply  of  coal  and  advising  the  plaintiffs  thereon,  had  agreed 

for  a  secret  commission  or  bribe  of  la.  a  ton,  and  then  in  order  to 

recoup  himself  for  the  commission  so  promised,  inserted  in  the 

tenders  a  price  in  excess  by  1«.  per  ton  of  the  prices  which  he 

would  otherwise  have  paid  (c). 


(k)  Action  for  Money  obtained  by  Extortion. 

Money  obtained  by  oppression,  and  by  taking  advantage  of  the  Money  ob- 
weak  and  necessitous,  in  violation  of  laws  made  for  their  protection,  ^ression  or 
may  be  recovered  in  an  action  for  money  had  and  received  (d).  extortion. 

Thus,  a  fee  illegally  claimed  from  and  paid  by  a  publican  for  his  Fees. 
licence,  may  be  recovered  in  this  action,  as  having  been  paid  by 
compulsion  (e),  as  also  fees  charged  by  a  parish  clerk, — contrary  to 
the  Births  and  Deaths  Registration  Act,  1886,  6  &  7  Will.  4,  c.  86, 
8.  85, — ^for  extracts  taken  from  a  register  book  of  burials  and 
baptisms  (/) ;  fines  and  fees  unduly  exacted  by  a  steward  for 
admittance  to  a  copyhold  (g),  and  excessive  charges,  and  an  action 
for  money  had  and  received  is  maintainable  by  a  broker  on  a 
distress  for  rent,  paid  by  the  tenant  in  order  to  prevent  a  sale, — 
even  although  the  tenant  may  have  applied  for  and  obtained 
time  (h). 

So,  if  a  party  pay  to  an  arbitrator,  in  order  to  be  permitted  to 
take  up  an  award,  a  sum  of  money  larger  than  is  reasonably  due  to 


[h)  Campbell  t.  Fleming  (1834) 
il40. 

(c)  Mayor,  dx.^  of  Sal/ord  y.  Lever, 
Wm]  1  Q.  B.  168,  179,  C.  A. 

(i)  Per  Lord  Mansfield,  C.  J.,  Lovrry 
▼.  Bcwrditu  (1780),  2  DoagL  468,  472  ; 
Owfe  V.  Shee  (1774),  Cowp.  197,  200. 

(()  U&iyan  T.  PaliMr  (1824),  2  B.  & 
C729. 

(/)  aee&T.  Williams  {U^Z\  8  Exch. 


1  A.  (a)  Traheme  t.  Gardner  (1866),  6  K 


[9) 
k  B.    913.      Semble,   money  had    and 

received  lies,  to  recover  back  an  extor- 
tionate chai^  made  by  the  steward  of  a 
manor,  for  attending  at  a  trial  with  court 
rolls  which  the  plaintiff  was  bound  to 

Eroduce ;    v.    PiggoU,   cited  by 
ord  "Kenyon,  in  CarUcrighJt  v.  Rowley 
(1790),  2  Esp.  723. 
[h)  Hills  V.  Street  (1828),  6  Bing.  87. 
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Of  title  deedF. 


Ch.  m.  8.  8.  such  arbitrator  in  respect  of  fees,  &o. ;  he  may  recover  the  excess 

S^     in  this  action  (t). 
{Money  Bad       It  is  likewise  an  undoubted  proposition,  that  if  goods  be  wrong- 

^'  fully  taken  or  detained,  and  a  sum  of  money  be  paid,  merely  for 

S^ney^X^^     the  purpose  of  obtaining  possession  thereof,  especially  if  it  be  paid 

tainedby        under   protest,  such   money  can   be   recovered  back,  not  on  the 

ex^  on—      ground  of  duress,  but  simply  because  the  payment  thereof  was 

Wrongful        not  voluntary  (k).    Thus,  in  Astley  v.  Reynolds  (Z),  where   the 

goo^^^^^      plaintiff  had  pawned   plate  with   the  defendant,  and  the  latter 

would  not  part  with  it  unless  the  plaintiff  paid  him  illegal  interest: 

it  was  held  that  the  excess  paid  to  redeem  the  goods  might  be 

recovered  back  upon  the  count  for  money  had  and  received,  although 

the  plaintiff  might  have  had  trover  for  his  goods,  on  tendering  the 

sum  legally  due  to  the  plaintiff. 

So  where  money  was  paid,  under  protest,  by  a  mortgagor  in 
order  to  obtain  possession  of  his  title  deeds,  which  were  withheld 
by  the  attorney  of  the  mortgagee  on  an  unfounded  claim  of  lien ; 
it  was  held  that  it  might  be  recovered  back  as  money  had  and 
received  (m).  And  so,  where  the  attorney  of  a  mortgagee,  who 
had  a  power  of  sale,  refused  to  stop  the  sale,  or  deliver  up  the  title 
deeds  of  the  mortgaged  property,  except  on  payment  by  the 
mortgagor  of  certain  expenses  with  which  he  was  not  properly 
chargeable  :  it  was  held  that  the  administratrix  of  the  mortgagor, 
who  had  paid  the  excess  under  protest,  could  recover  it,  although 
the  right  of  the  plaintiff  to  stop  the  sale  was  only  equitable  (n). 
Excessive  charges  by  a  carrier  for  the  carriage  of  goods  may  be 
nage  of  goods,  recovered  in  this  action  (o),  although  the  plaintiff  may  not  have 

tendered  the  sum  legally  due  for  carriage  (p), 
b^^S^^*^  So,  if  goods  are  seized  under  an  excessive  levy,  and  the  owner 
thereof  pay  money  to  the  sheriff  to  redeem  them,  he  may  recover 
it  from  the  latter  in  this  action  (q).  And  where  the  sheriff  had 
seized  certain  goods,  which  were  claimed  by  the  assignees  of  a 
bankrupt  as  belonging  to,  and  which  did  in  fact  belong  to  the 
bankrupt's  estate ;  and,  in  order  to  prevent  the  sheriff  from  pro- 
ceeding to  a  sale,  which  he  threatened  to  do,  the  assignees  paid 
the  sum  claimed  under  the  writ:  it  was  held  that  they  were 


ExoessiTO 


(i)  Be  Coombes  (1850),  4  Excb.  839, 
841,  843  ;  Femley  v.  Branson  (1861),  20 
L.  J.,  Q.  B.  178. 

(k)  Per  Parke,  B.,  Atlee  v.  Ba^khovM 
(1838),  3  M.  &  W.  683,  650 ;  and  see 
OaU$  y.  Hudson  (1851),  6  Cb.  346; 
Shaw  V.  Woodcock  (1827),  7  B.  &  C.  73  ; 
Cfretn  v.  ZhiekeU  (1883),  11  Q.  B.  D. 
275. 

{I)  Astley  y.  Beynolds  (1782),  2  Str. 
915. 

(m)  Wakefield  y.  Newbon   (1844),   6 


Q.  B.  276  ;  and  see  Smiih  y.  Sleap 
(1844),  12  M.  &  W.  585;  Pratt  v. 
Vizard  (1833),  5  B.  &  Ad.  808. 

(n)  Close  y.  Phipps  (1844),  7  M.  &  G. 
586  ;  and  see  Frazerv,  Pendlisbury  (1861), 
31  L.  J.,  C.  P.  1. 

(o)  Great  Western  Railway  Company 
V.  StUUm  (1869),  L.  R.,  4  H.  L.  226. 

{p)  Parker  v.  Bristol  and  Exeter  Rail' 
way  Company  (1851),  6  Excb.  702. 

{q)  Scarfe  y.  HaUifoiX  (1840),  7  M.  ^ 
W.  288,  290. 
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eatitled  to  recover  such  sum,  as  money  which  had  been  paid  by  Ch.  IIL  s.  8. 
compulsion  (r).  /^^ 

But  a  landlord  who   distrains  his  tenant's  goods  for  rent  in  {Money  Had 

arrear,  and  sells  them,  but  is  not  guilty  of  any  misconduct  with  ^ ^— — .* 

regard  to  the  distress,  is  not  liable  to  the  tenant  in  this  action,  for  Recovery  of 

°  *  '         money  ob- 

theoTerplus  of  the  sale  which  he  does  not  leave  in  the  hands  of  tainedby 
the  sheriff; — ^the  proper  remedy  being  by  an  action  against  the^^^/^"^ 
landlord,  on  the  statute  2  W.  &  M.  sess.  1,  c.  6,  for  his  neglecting 
80  to  do  («).  Nor  does  this  action  lie  to  recover  money  paid  under 
protest,  for  the  release  of  cattle  taken  damage  feasant,  even 
although  the  sum  demanded  for  damage  was  excessive,  unless  the 
owner  of  the  cattle  previously  tender  sufficient  amends  (t). 

But  where  an  animal  is  distrained  as  damage  feasant,  being 
impounded  in  private  premises,  and  the  owner,  after  tendering 
reasonable  compensation,  can  only  obtain  its  release  on  paying 
excessive  damages,  such  payment  is  not  voluntary,  and  the  money 
80  extorted  can  be  recovered  back  by  the  owner  in  an  action  for 
money  had  and  received  (u). 


(1)  Action  for  Money  paid  on  Illegal  Contract. 
Where  parties  have  entered  into  an  illeffal  contract,  either  of  To  recover 

.  .  .  ,  -  money  paid  on 

them  may  rescmd  such  contract  whilst  it  remi^ns  executory ;  and  an  executory 
may  recover  from  the  other  party,  in  an  action  for  money  had^l^  ^^' 
and  received,  any  money  which  he  may  have  paid  to  him  under  the 
contract  (x). 

Bat  the  election  to  rescind  must  be  notified  in  due  time.     And  I>ue  notice  of 
where  the  assured, — ^upon  a  policy  effected  in  terms  sufficiently  rescind  the 
large  to  cover  an  illegal  adventure,  and  whereby  he  intended   to  contract  must 
eo?er  an  illegal  adventure, — before  any  inception  of  the  adventure, 
brought  an  action  against  the   underwriter,  to  recover  back  the 
premium  ;  it  was  held  that, — even  assuming  that  the  plaintiff  had 
a  right,  under   the   circumstances,   to  rescind  the  contract, — ^he 
could  not  succeed  in  this  action,   because  he  had  not,   before 
bringing  the  action,  given  formal  notice  to  the  underwriter  of  his 
renunciation  of  the  contract  (y). 

But  where  an  iUegal  contract  has  been  executed,  and  both  parties  ^^^  whore 

contract  is 

executed, 
(r)  Valpy  y.  Manley  (1845),  1  C.  B.       277  ;  12  R.  R.  661  ;  per  Mansfield,  C.  J., 

591  Busk  V.  Walsh  (1812),  4  id.  290,  292 ;  18 

(«)  Yates  Y.  Eastwood  (1851),  6  Exch.  R.  R.  589  ;  TappendenY,  Randall  (1801), 

805 ;  Etans  y.  Wright  (1857),  2  H.  &  N.  2  B.  &  P.  467  ;  5  R.  K.  662  ;  per  Bayley, 

527.  and  Littledale,  J  J. ,  Hastelaw  v.  Jackson 

(t)  ChUHver  y.  Cosens  (1845),  1  C.  B.  (1828),  8  B.  &  C.  221,  224,  226  ;  Taylor 

788.  T.  B(ywers  (1876),  1  Q.  B.  D.291,  C.  A. 

(u)  Oreen  v.  DuckeU  (1888),  11  Q.  B.  (y)  FalyaH  v.  LechU  (1817),  6  M.  & 

D.  275.  S.  290  ;  18  R.  R.  381. 

(x)  AnbeH  y.  WaUh  (1810),  8  Tannt. 


d 


90 


Chap.  Ill — Implied  Contracts. 


Ch.  hi.  8.  3. 

Implied 

Contracts 

(Money  Had 

and  Received). 


Money  paid  on 
illegal  con- 
tract—€071^. 


Partial  execu- 
tion. 

Contract  to 

indemnify 

bail. 


are  in  pari  delicto,  no  action  lies  to  recover  back  money  paid  under 
it.  Thus,  if  money  be  paid  under  an  agreement,  the  object  of 
which  is  to  compromise  an  offence  of  a  public  nature ;  the  party 
by  whom  it  was  paid  cannot  maintain  this  action  to  recover  it 
back,  even  although  the  proceedings  against  him  should  prove  to 
be  defective  and  void  {z).  And  so,  money  paid  to  the  defendant 
by  the  plaintiff  and  others,  as  subscriptions  for  a  prize  which  was 
to  abide  the  event  of  an  illegal  game,  cannot  be  recovered  in  this 
action  by  the  winner  (a) ;  nor  can  the  assured  recover  in  this 
action,  money  paid  as  premiums  on  a  policy  of  insurance  which,  at 
common  law  or  by  statute,  is  illegal  or  void  (6). 

Even  if  the  illegal  contract  has  been  only  partially  carried  into 
effect,  the  money  paid  under  it  cannot  be  recovered  (c). 

A  contract  to  indemnify  bail  is  illegal,  and  it  is  executed  as 
soon  as  money  is  paid  thereunder,  so  that  if  a  defendant  in  a 
criminal  case  deposit  money  with  his  bail  upon  the  terms  that  the 
money  is  to  be  retained  for  the  period  for  which  bail  is  required 
and  then  returned  to  him,  such  defendant  cannot  recover  the  money 
either  before  or  after  such  period  {d). 

And  it  would  seem  that  the  statement  of  an  account,  in  which 
the  money  due  by  the  terms  of  the  illegal  contract  is  allowed,  is, 
for  the  purposes  of  this  rule,  equivalent  to  payment  thereof  {e). 


Money 
unjustly 
recovered 
at  law  ; 


(m)  Action  for  Money  paid  under  void  Judgment, 

This  action  lies  to  recover  money  paid  under  a  void  autho- 
rity, e.^.,  under  the  sentence  of  a  Court  which  had  no  jurisdiction 
whatever,  over  or  in  respect  of  the  subject-matter  (/).  And  it 
also  lies  to  recover  money  paid  in  order  to  be  released  from  an 
illegal  arrest;  as  in  the  case  of  a  party  who  is  privileged  from 
arrest  (g) ;  or  paid  under  process  which  the  plaintiff  has 
used  colourably,  and  with  knowledge  that  the  debt  claimed  did  not 
exist  Qi). 


(«)  GoodaU  V.  Lowndes  (1844),  6  Q.  B. 
464  ;  £x  parte  Caldccott,  In  re  Maple- 
hack  (1876),  4  Ch.  D.  160  ;  Ex  parU 
Wolverhampton  and  Stajfordshire  Bank- 
ing Co.,  In  re  Campbell  (1884),  14  Q.  B. 
D.  32 ;  and  cF.  fViUiams  v.  Bayley 
(1866),  L.  R.,  1  H.  L.  200. 

(a)  AUp(^  V.  NuU  (1846),  1  C.  B. 
974  ;  and  see  Gaming  Act,  1845,  s.  18  ; 
Ch.  XXL,  s.  6  (6),  post 

{h)  Andr4e  v.  FUtcher  (1789),  3  T.  R. 
266  ;  Vandyck  v.  UewiU  (1800),  1  East, 
96.  A  premium  paid  ou  a  wagering 
policy  is  not  recoverable  after  the  event : 
FaUrscm  v.  Poioell  (1832),  .9  Bin«.  820. 

(c)  KearUy  v.    Thompson  (1890),    24 


Q.  B.  D.  742,  C.  A. 

{d)  Herman  v.  Jetichner  (1885),  16 
Q.  B.  D.  661,  C.  A.,  overruling  Stephen, 
J.,  TFilson  v.  Stru^ll  (1881),  7  Q.  B. 
D.  548,  on  the  point  of  when  a  contract 
to  indemnify  bail  is  executed. 

(c)  Oioens  v.  Denton  (1835),  1  Chr.  M. 
k  R.  711. 

(/)  NciodigaJte  v.  Davy  (1701),  1  Ld. 
Raym.  742 ;  per  Lord  EUenborough, 
C.  J.,  Thurston  v.  Mills  (1812),  16  East^ 
264   270. 

{g)  put  v.  Coombes  (1835),  2  A.  &  E. 
469. 

{h)  Duke  de  Oadatal  v.  Collins  {\%ZQ\ 
4  A.  &  £.  858. 
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The  Court  of  Appeal  in  setting  aside  a  final  judgment  always  ^^-  ^^^-  ^  ^' 
orders  the  money  paid  under  it  to  be  refunded  (i).  c^racts 

But  this  action  does  not  lie,  to  recover  money  which  has  been  paid   (Money  Had 
to  the  plaintiff  under  a  bond  fde  legal  process,  although  it  be  ^  - 
afterwards  discovered  that  the  money  was  not  due,  and  the  original  ^^^^^ 
defendant,  by  finding  a  lost  receipt  or  the  like,  be  in  a  situation  Recovery  of 
to  prove  that  feict  (ft).     Nor  is  this  action  maintainable  to  recover  money  paid 
money  paid,  by  mistake,  into  Court  (Z),  or  money  levied  under  judgment— 
a  fieri  facias,  which  was  only  irregular,   and  has  not   been  set  "^'^• 
aside  (m). 

Nor  can  money  which  was  levied  by  a  regular  execution,  under 
a  judgment  valid  on  the  face  of  it,  be  recovered  back  in  this  action, 
on  the  ground  that  the  judgment  was  signed,  or  the  execution 
issued  fraudulently,  for  the  whole  sum  named  in  the  judgment, 
although  part  of  it  had  been  already  paid  (n). 

And  it  is  clear  that  if  a  party,  with  full  knowledge  of  the  facts, 
pay  a  sum  of  money  which  is  sought  to  be  recovered  by  action,  at 
any  time  after  proceedings  have  been  actually  commenced,  this  will 
be  regarded  as  a  payment  under  legal  process,  within  the  meaning 
of  the  rule  which  we  are  now  considering ;  so  that,  if  there  has 
been  no  fraud,  it  cannot  be  recovered  back  (o)  for  the  rule,  that 
money  paid  under  compulsion  of  legal  process  cannot  bo  recovered 
back,  applies  although  the  process  may  never  have  terminated  in  a 
judgment,  and  although  it  may  have  been  withdrawn  at  the  date 
when  proceedings  are  taken  for  the  recovery  of  the  money  (p). 


(n)  Action  for  Fees  wrongly  received. 

The  action  for  money  had  and  received  is  also  maintainable,  to  Fees  of 
recover  from  a  party  who  has  wrongfully  received  the  known  and  J^^ved^by  ^ 
accustomed  fees  of  an  office,  which  the  plaintiff  holds  or  is  entitled  a^  intruder, 
to  hold,  the  amount  of  fees  of  which  such  party  has  wrongfully 
possessed  himself  (q). 

But  this  action  will  not  lie  by  the  nominee  of  a  perpetual  curacy, 
to  recover  the  profits  thereof  from  a  party  who  was  in  possession, 


(i)  Per  Lindlej,  L.  J.,  in  Mooie  v. 
Fui^m  Vestry,  mfra,  note  {p). 

(k)  MarrioU  v.  Bampion  (1797),  7 
T.  R.  269 ;  2  Sm.  L.  C.  ;  4  R.  R.  439  ; 
n^e  de  Cadaval  y,  Collins  (1836),  4 
A  It  E.  858,  867 ;  Belcher  y.  Mills  (1835), 
2Cr.,  M.  k  R.  150;  Kist  v.  Athins(m 
(1809),  2  Camp.  63  ;  11  R.  R.  664. 

(/)  Malcolm  y.  Fullart&n  (1788),  2 
T.  R.  645. 

(m)  HahberUm  v.  Wakefield  (1814),  4 
Gmp.  .'»8. 

(n)  De  Medina  v.  Qrove  (1846),  10 
Q.  B.  l.«»2. 


(o)  Hamlet  v.  Richardson  (1838),  9 
Bing.  644,  647.  See  per  Holroyd,  J., 
MUnes  v.  Duncan  (1827),  6  B.  &  C.  671, 
679  ;  per  Abbott,  C.  J.,  Miles  v.  Dell 
(1821),  3  Stark.  25,  26. 

{p)  Moore  v.  Fulham  Vestry,  [1895]  1 
Q.  B.  399,  C.  A. 

{q)  Per  Lord  Kenyon,  C.  J.,  Boyter  v. 
Dodsioorth  (1769),  6  T.  *R  681,  683  ;  3 
R.  R.  315 ;  and  see  Spry  v.  Emperm^ 
(1840),  6  M.  &  W.  639  ;  King  v.  Alston 
(1848),  12  Q.  B.  971  ;  Shmbridge  v. 
Clark  (1852),  12  C.  B.  835  ;  Boxcland  v. 
Hall  (1835),  1  Scott,  539. 
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Ch.  III.  8.  3.  and  who  likewise  claimed  to  be  oarate  (r) ;  although  it  will  lie  in 
Cmu^     the  case  of  a  donative,  because  there  the  party  is  in  full  possesBion 
{Mimjcy  Had  immediately  on  his  being  nominated  (s). 

^  ^'  Nor  can  this  action  be  maintained  to  recover  mere  gratuities, 
received  by  the  intruder  from  third  persons  for  services  rendered  by 
him  in  exercising  the  plaintiff's  office ;  such  gratuities  not  being 
certain  and  appropriated  fees  annexed  to  the  office  (t). 


Against 
sheriffs,  &c. 


(o)  Action  against  Sheriff, 

The  plaintiff  m  an  action  may  sue  the  sheriff  or  his  executors, 
for  money  received  by  him  or  his  bailiff  (w)  under  Sk  fieri  facias  {v), 
without  ruling  him  to  return  the  writ  or  demanding  the  money  (x). 
And  it  has  been  said,  that  the  action  may  be  brought  as  soon  as  the 
money  is  paid,  and  before  the  return  of  the  writ  (y). 

But  a  mere  seizwre,  without  a  sale  of  the  goods,  will  not  charge 
the  sheriff  in  an  action  for  money  had  and  received  {z).  And  if, 
after  having  seized  goods  under  the  plaintiff's  writ  of  fi^eri  facias, 
the  sheriff  shall  sell  them,  though  irregularly,  under  another  process 
of  the  Court,  at  the  suit  and  for  the  benefit  of  another  party,  an 
action  for  money  had  and  received  cannot  be  maintained  against  him 
by  the  first  plaintiff  (a). 

So,  the  proceeds  of  the  sale  become  money  had  and  received  to 
the  use  of  the  party  under  whose  process  it  was  effected  (6),  and  if 
there  be  a  balance  remaining  after  the  plaintiff's  execution  is  satis- 
fied, such  balance  becomes  a  debt  from  the  sheriff  to  the  execution 
debtor  (c). 

So,  if  the  sheriff  wrongfully  seize  and  seU,  under  an  execution, 
the  goods  of  a  third  person,  the  latter  may  sue  him  for  money  had 
and  received ;  and  he  will  make  out  a  primd  facie  case  by  merely 
proving  his,  the  plaintiff's,  possession  of  the  goods  at  the  time  of  the 
seizure.     Thus,  in  the  case  of  Oughton  v.  Seppings  (d),  a  sheriff's 


(r)  Powell  V.  Milbank  (1772),  1  T.  R. 
399,  n. 

(5)  Bex  V.  Bishop  of  Chester  (1786),  1 
R.  896,  403. 

(0  Boyter  v.  Dodsioorth  (1796),  6  T.  R. 
681. 

(u)  UTuUrhUl  Y.  Wilson  (1830),  6 
Biug.  697.  Aliter  where  the  bailiff 
acted  expressly  for,  and  under  the  direc- 
tions of  the  plaintiff  himself;  Cook  v. 
Palmer  (1827),  6  B.  &  C.  739 ;  Crmoder 
V.  Long  (1828),  8  B.  &  C.  598  ;  Biggins 
V.  Af*Adam  (1829),  3  Y.  &  J.  1. 

{v)  Longdill  v.  Joms  (1816),  1  Stark. 
345  ;  McNeill  v.  Perchard  (1795),  1  Esp. 
263. 

(a;)  Dale  v.  Birch  (1813),  3  Camp.  347. 
But  if  the  sheriff  be   sued  without  any 


Srior  demand  of  the  sum  levied,  the 
k)urt  will,  on  application,  stny  the  pro- 
ceedings against  him,  on  payment  of 
that  sum  without  costs.  Jefferies  y. 
Sheppard  (1820),  3  B.  &  Al.  696. 

{y)  See  per  Inttledale,  J.,  Morland  y. 
PelUUt  (1828),  8  B.  &  C.  722,  727  ;  but 
see  per  Parke,  J.,  id.,  and  Moreland  y. 
L^  (1816),  1  Stark.  388. 

(2)  See  Thurston  v.  Mills  (1812),  1^ 
East,  254,  274. 

(a)  Ibid. 

{b)  Swain  y.  Morland  (1819),  1  B.  A: 
B.  370. 

(c)  Harrison  v.  Paynter  (1840),  6  M. 
&  W.  387. 

{d)  Oughton  Y,  Seppings  {ISSO),  1  B.  & 
Ad.  241. 


Sect.  3. — Money  Had  and  Received.  93 

o£Scer  had  wrongfully  seized,  under  a  ji.  fa.  against  A.,  a  horse  ^^  m*  ^  ^' 
belonging  to  B.     The  horse  was  sold  by  the  sheriff,  and  the  money     cmUmds 
paid  over  to  the  officer.     B.  brought  an  action  for  money  had  and  (Mmey  Had 

received  against  the  officer,  to  recover  the  amount ;  and  the  case  ^- 'L 

she  proved  was,  that  the  horse  had  belonged  to  her  husband,  and  that  4^*^JJ?  ^,S? 
after  his  death  ^e  had  provided  for  its  keep ;   but  no  letters  of 
administration  were  produced  ;  and  yet  it  was  held,  that  there  was 
sufficient  evidence  to  entitle  her  to  recover. 

So,  if  the  sheriff  seize  and  sell  goods  under  a^./a.,  and  pay  the 
proceeds  of  the  sale  to  the  execution  creditor,  after  notice  of  an  act 
of  bankruptcy  conmiitted  by  the  debtor,  his  trustee  may  sue  the 
sheriff  for  money  had  and  received  (e).  And  it  has  been  held,  that 
if  the  sheriff  pay  over  the  money  upon  an  indemnity,  this  is 
equivalent  to  his  having  had  notice  of  the  act  of  bankruptcy  (/). 

An  action  has  been  held  to  lie  against  the  executors  of  an  under-  Action  against 
sheriff  for  non-payment  of  the  proceeds  of  an  execution,  as  money  executo^*"^* 
bad  and  received,  although  the  torts  of  the  under-sheriff  had  not 
been  warded  {g). 


Seof.  4. — The  implied  Contract  to  pay  Money  found  Due  on 

Account  stated. 

Wherever  there  is  an  admission  by  one  party,  against  whom 
another  has  a  set  of  money  claims,  that  there  is  a  balance  due  from 
him  to  the  other,  there  arises  from  such  admission  a  contract  to 
pay  the  balance  on  request  (h),  and  the  admission  is  called  shortly, 
*'  account  stated."  An  admission  is  essential ;  the  mere  act  of  a 
tradesman  in  sending  in  his  biU  is  not  enough. 

It  is  not  necessary,  in  order  to  support  a  claim  upon  an  account  Account  most 
stated,  to  show  the  nature  of  the  original  debt,  or  to  prove  the  reference  tT^ 
specific  items  constituting  the  account.    But  it  must  appear  that,  existing  debt 

or  clftini 

at  the  time  of  the  accounting,  certain  claims  existed,  of  and  con- 
eeraing  which  an  account  was  stated  (i) ;  that  a  balance  was  then 
struck  and  agreed  upon  (A;) ;  and  that  the  defendant  expressly 
admitted  that  a  certain  sum  was  then  due  from  him  as  a  debt  (Q. 

(e)  NotUy  y.  Buck  (1828),  8  B.  &  G.  (i)  Per    Blackburn,    J.,    Laycoek   v. 

160.  Pickles  (1863),  4  B.  &  S.  497,  501. 

(/)  Young    y,    ManhaLl    (1881),    8  (k)  Trueman  v.  Eur3t  (1785),  1  T.  R. 

Bing.  48.  40 ;    PvvUng  v.  Eammond  (1819),  8 

{(f)  Oloucederskire  Banking  Company  Taunt.  688. 

T.  Edwards  (1887),   20  Q.  B.  D.  107,  {V)  Lane  t.   Bill  (1852),   18    Q.   B. 

C  A.  252 ;  and  see  Barker  v.  Birt  (1842),  10 

(A)  See  Bopkins  y.  Logan  (1839),  5  M.  M.  &  W.  61. 
k  W.  241. 


94 


Chap.  III. — Implied  Contr.^cts. 


Ch.  III.  8.  4. 

Implied 

Contracts 

{Account 

Stated). 


There  need 
not  be  cross 
demands. 


With  whom 
to  be  stated. 


At  what  time. 


Nature  of  evi- 
dence required 
to  support. 


Hence  it  follows,  that  an  account  cannot  be  stated  with  reference 
to  a  debt  payable  on  a  contingency  {m). 

But  it  is  said  that  where  there  are  cross  demands,  it  is  not 
necessary  that  the  items  should  consist  of  debts  due  in  prasenti,  or 
that  they  should  be  legal  debts ;  but  that  equitable  claims  may  alsa 
be  brought  into  the  account  (n).  Where,  however,  the  account  i& 
stated  with  reference  to  only  one  item,  that  item  must  consist  of  & 
debt  then  due  and  owing  (o). 

Nor  is  it  essential  that  there  should  be  cross  or  reciprocal  demands 
between  the  parties,  or  that  the  defendant's  acknowledgment  that 
a  certain  sum  was  due  from  him  to  the  plaintiff,  should  relate  to 
more  than  a  single  debt  or  transaction  (/>).  And,  therefore,  an 
admission  by  the  defendant,  that  so  much  was  agreed  to  be  paid  to 
the  plaintiff  for  the  sale  of  standing  trees,  made  after  the  trees  had 
been  felled  and  taken  away  by  the  defendant,  will  support  a  claim 
upon  an  account  stated  (q). 

Evidence  of  an  accounting  with  the  agent  of  the  plaintiff,  or  with 
his  wife  (r),  is  sufficient  to  support  this  claim.  But  evidence  of  an 
acknowledgment  of  a  debt,  in  a  conversation  with  a  stranger,  is  not 
sufficient  (s).  So  it  appears  doubtful,  whether  evidence  of  an 
accounting  with  the  agent  of  an  unknown  principal,  would  support 
a  claim  against  the  principal,  as  on  an  account  stated  with  him  (t) ; 
or  whether  evidence  of  an  accounting  with  a  person  of  non-sane 
mind,  would  entitle  him  or  his  representative  to  recover  on  such 
claim  (u).  And  a  claim  by  husband  and  wife,  on  an  account  stated, 
is  not  maintainable,  unless  the  accounting  was  concerning  matters 
in  which  the  wife  had  an  interest  (x). 

It  must  likewise  appear,  that  the  accounting  took  place  ibefore 
action  brought  (y). 

The  production  by  the  plaintiff  of  an  I  0  U,  is  prima  facie 
evidence  that  an  account  has  been  stated  by  the  defendant  with 
him,  although  no  name  is  mentioned  in  the  instrument  {z) ;  and  & 
bill  of  exchange  or  promissory  note  is  evidence  of  an  account  stated, 
as  between  the  immediate  parties  thereto  (a).     So,  a  promise  by 


(m)  See  Baker  v.  Heard  (1850),  5 
Exch.  959,  966. 

(n)  Per  Blackburn,  J.,  Laycock  v. 
Pickles  (1863),  4  B.  &  S.  497,  506. 

(o)  Lemere  v.  Elliott{\^^\),  6  H.  &  N. 
656 ;  per  Parke  and  Alderson,  BB., 
G(mgh  v.  Findon  (1851),  7  Exch.  48,  50, 
.51  :  Lubbock  v.  Tribe  (1838),  3  M.  &  W. 
607  ;  Tucker  v.  Barrow  (1828),  7  B.  & 
0.  623. 

{p)  Highmore  v.  Primrose  (1816),  5 
M.  &  S.  65. 

(9)  Knowles  v.  Michel  (1811),  18  East, 
249, 

(r)  Bui.  N.  P.  129. 


(«)  Breckon  v.  SmUh  (1834),  1  A.  & 
E.  488. 

(0  Baynham  v.  ffolt  (1844),  8  Jur. 
963. 

(m)  See  Tarbuck  v.  Bispham  (1886),, 
2  M.  &  W.  2,  8. 

(x)  Johnson  v.  Likos  (1853),  1  E.  & 
B.  659. 

{y)  Per  Littledale,  J.,  Spencer  v. 
Parry  (1835),  8  A.  &  E.  331,  832  ;  Allen 
V.  Cook  (1834),  2  Dowl.  546. 

(z)  Fesenmeyer  v.  Adcock  (1847),  16 
M.  &  W.  449,  450  ;  Curtis  v.  Jtickards 
(1840),  1  Scott,  N.  R.  156. 

(a)  Bunnestcr  v.  Hogarth  (1843),  11 


Sect,  4. — Account  Stated. 
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the  drawer  of  an  over-due  bill,  to  pay  an  indorsee  and  holder  the  C^.  HI.  s.  4. 
Amonnt  thereof,  is  evidence  of  an  acconnt  stated  between  these     cmuro^ts 
parties  (6).     Bat  in  snch  a  case  the  plaintiff  must  show,  that  the     {Accovmi 

defendant  admitted  that  the  amount  acknowledged  to  be  in  arrear 1 — 

was  actually  due  to  him,  the  plaintiff;  or  he  must  show  an 
admission  by  the  defendant,  that  he  was  liable  for  the  specified 
amount  to  the  legal  holder  of  the  bill,  and  prove  that  he,  the 
plaintiff,  is  the  holder  thereof  (c). 

If  the  plaintiff  prove  an  accounting  with  the  defendant,  but  it  When  debt 
appears  that  the  debt,  which  was  the  subject  thereof,  was  not  due  pi^^^ff  in  a 
from  the  defendant  in  his  own  right,  nor  to  the  plaintiff  in  his  own  particular 
right,  the  claim  on  an  account  stated  will  fail  (d).    And  so,  on  the 
other  hand,  if  the  plaintiff  claim  upon  an  account  stated  with  him 
in  a  representative   character,  for   instance,  as  executor,  it  must 
appear  that  the  defendant  admitted  that  the  debt  was  due  to  the 
plaintiff  in  that  character  (e). 

It  is  further  necessary,  in  order  to  support  this  action,  to  show,  Defendant 
not  only  that  the  defendant  admitted  a  debt,  but  also  that,  expressly  ™^]|^°"*^ 
or  by  reference,  he   acknowledged   that   some  certain  amount  of  amount  to  be 
money  was  due  from  him  (/).     Thus,  a  letter  written  and  sent  by 
the  defendant  to  the  plaintiff  in  these  words: — ''I  must  request 
you  to  oblige  me  by  holding  my  cheque  till  Monday,  and,  in  the 
interim,  I  will  send  you  the  amount  in  cash  "  : — ^was  held,  by  the 
majority  of  judges  of  the   Court  of  Queen's  Bench,  not  to  be 
evidence  of  an  account  stated,  so  as  to  entitle  the  plaintiff  even  to 
nominal  damages  (g). 

So  a  mere  conjecture  expressed  by  one  party  to  another,  as  to  a 
certain  sum  being  due  to  the  latter,  affords  no  proof  of  an  account 
stated,  unless  it  be  adopted  by  the  latter  {h).  Nor  will  this  claim 
be  supported  by  proving  a  mere  offer  by  the  defendant,  to  pay  a 
sum  of  money  to  the  plaintiff,  unaccompanied  by  any  admission 
that  there  was  a  debt  due  to  the  latter  (i). 

But  where,  in  answer  to  a  letter  written  to  him  by  the  plaintiff's 
solicitor,  demanding  payment  of  a  specific  sum,  the  defendant 
wrote — "I  will  call  at  your  office  in  the  early  part  of  next  week, 
and  hope  to  make  some  satisfactory  arrangement  for  the  payment 


due. 


M.  &  W.  97,  101, 102  ;  and  see  Fnjer  t. 
Hoe  (1852),  12  C.  B.  437 ;  Whtsatley  v. 
UnUiams  (1836),  1  M.  &  W.  53S,  541 ; 
Perry  v.  SUtde  (1845),  8  Q.  B.  115. 

(6)  Oliver  v.  DtnaU  (1839),  2  Moo.  & 
Bob.  230. 

(e)  Jardine  t.  Payne  (1831),  1  B.  & 
Ad.  663. 

id)  Peteh  V.  Lyon  (1846),  9  Q.  B.  147. 

(e)  See  Green  y.  Dairies  (1825),  4  B. 
ic  a  235  ;    Tucker  y.  Barrow  (1828),  7 


B.  &  C.  623. 

(/)  Per  Parke,  B.,  HugJiea  v.  Thorpe 
(1839),  5  M.  k  W.  656,  667 ;  Bemasemi 
V.  Anderson  (1828),  Moo.  &  M.  183. 

(g)  Lane  v.  ffUl  (1852),  18  Q.  B.  252 ; 
Erie,  J.,  diss.    ' 

(h)  Hughes  v.  Thorpe  (1839),  5  M.  & 
W.  656. 

(i)  Wayman  v.  Hilliard  (1830),  7 
Bing.  101. 
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OorUrads 

{Account 

SiaUd), 


Admission  of 

plaintiff's 

title. 


So,  in  cases  within  the  Statute  of  Frauds,  the  plaintiff  will  not 
be  entitled  to  recover  on  the  account  stated,  if  it  be  shown  that  the 
account  was  stated  at  a  time  when  the  case  stood  wholly  upon  the 
.  original  contract  (z). 

And  where  a  sum  of  money  is  secured  by  deed,  and  a  balance  is 
struck  for  the  purpose  of  ascertaining  how  much  remains  dae 
thereon,  an  action  on  an  account  stated  will  not  lie  ;  even  although 
the  obligor  admits  the  correctness  of  the  account,  and  promises  to 
pay  such  balance  (a). 

Nor  is  an  award  evidence  of  an  account  stated,  as  between  the 
parties  to  the  submission  (b). 

The  stating  of  an  account  may  amount  to  an  admission  of  the 
title  of  the  party  with  whom  the  account  is  stated,  to  receive  the 
money.  Thus,  where  the  defendant  agreed  verbally  with  the  plain- 
tiff to  take  a  house  and  purchase  the  fixtures,  at  a  valuation  to  be 
made  by  two  brokers ;  and  an  inventory  of  the  furniture  and 
fixtures  was  accordingly  made,  which  was  described  generally  as 
"  An  inventory  of  the  fixtures,"  &c.,  with  the  gross  amount  placed 
at  the  foot  thereof :  it  was  held  that  the  defendant,  having  taken 
possession  of  the  furniture  and  fixtures,  and  paid  part  of  the 
amount  of  the  valuation,  was  liable  for  the  remainder,  as  on  an 
account  stated,  and  could  not  object  that  the  plaintiff's  title  to  the 
house  was  defective  (c). 


Statement  of       The  statement  of  an  account,  however,  is  not  conclvsive,  but 

onlyprawimp-  ^^J  presumptive  evidence  against  the  party  admitting  the  balance 

tiye  evidence,  to  be  against  him  (d), — there  being,  as  has  been  said,  no  rule  of 

law  which    precludes  a  man   from   disputing,  accounting   for,  or 

explaining,  any  particular  item  of  such  an  account  (e).     But  where 

parties  having  cross  demands,  settle  and  balance  their  accounts, — 

notwithstanding  that  part  of  the  plaintiff's  demand  could  not  have 

been  recovered  by  action,  the  settlement  of  the  accounts  binds  the 

defendant,  so  that  he  cannot  set  up  that  defence  when  sued  for  the 

balance  (/). 

Fraud.  The  discovery  of  a  fraud  after  account  stated  is  good  ground  for 

questioning  the  items  {g). 


(z)  JBarlofFalmouihY,  Thomas {ISS2), 
1  C.  &  M.  89,  110. 

(a)  MiddUditeh  v.  EUia  (1848),  2 
Exch.  623. 

(6)  Bates  y.  TovmUy  (1848),  2  Exch. 
162. 

(c)  SalTMrnv,  ^a^son  (1819),  4  Moore, 
78. 

{d)  See  Trueman  v.  Hurst  (1786),  1 
T.  R.  40. 

{e)  Per  Tindal,  C.  J. ,  Rose  v.  Savory 


(1836),  2  Scott,  199,  203  ;  TTumas  y. 
ffawkes  (1841),  8  M.  Ac  W.  140  ;  fTiUM 
y.  fVilson  (1864),  14  C.  B.  616.  See,  in 
general,  on  the  right  of  a  party  to  ex- 
plain or  qualify  an  admission,  Baildon 
V.  Walton  (1847),  1  Exch.  617. 

(/)  Dawson  v.  i2cmna?i<(1806),  6  Eep. 
24  ;  and  see  Laycock  v.  Pickles  (1863),  4 
B.  &  S.  497. 

(g)  Faglianoy,Banko/Bngland{lSB9)f 
22  Q.  B.  D.  at  p.  127,  per  Charles,  J. 
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Sect.  1. — Form  of  Simple  Contract. 

There  cannot  be  a  deed  without  writing  (a) ;  but,  as  a  general  Writing 
role,  a  rimple  contract  need  not  be  reduced  into  writing.    Where  ^^  "*^^**" 
the  law  makes  no  special  provision  to  the  contrary — ^where  written 
eTidence  of  the  contract  or  promise  is  not  expressly  required — such 
contract  or  promise  is  valid,  though  it  be  verbal  only. 

By  the  Statute  of  Frauds^  however,  contracts  for  the  sale  of  land  Statute  of 
and  other  contracts    mentioned    therein  (6);    by  the    Merchant 
Shipping  Act,  1894,  contracts  for  the  sale  or  transfer  of  registered  Ships. 
9kip$y  or  shares  therein  {c) ;  and  by  the  Stamp  Act,  1891,  contracts 
of  sea  insurance  (d),  writing  is  rendered  essential  by  statute.     So, 
Vy  the  Copyright  Act,  1842,  the  sale  or  assignment  of  a  copyright  Copyright, 
most  be  in  writing  («).    And  the  promise  of  a  debtor  to  pay  a  debt 
Wred  by  the  Statute  of  Limitations  is  void,  unless  it  be  in  writing 
tad  signed  by  the  party  (/). 

So  by  the  Bills  of  Exchange  Act,  1882,  s.  8,  giving  effect  to  the  BUI  of 
custom  of  merchants,  hUU  of  exchange  and  promissory  notes,  and  *^^     ^' 
other  negotiable  instruments  must  be  reduced  into  writing,  and 
signed  by  the  parties  thereto. 

We  have  already  observed  that,  to  constitute  a  valid  agreement  Contents 
not  under  seal,  there  must  be  the  mutual  and  definitive  assent  of  contract  in 
Wth  parties  to  the  terms  of  the  agreement ;  and  that  the  agree-  ^"^<^* 
ment  itself  must  be  founded  on  a  good  consideration.     And  we 
BOW  remark,  further,  that  where  the  contract  is  required  by  the 
Statute  of  Frauds  to  be  in  writing,  it  is  essential — except  in  the 
esse  of  guarantees  "to  answer  for  the  debt,  default  or  miscarriage 


(a)  Ante,  p.  S. 

(&)  29  Car.  2,  c  8,  a.  4,  p.  102,  post. 

(e)  57  k  58  Vict.  c.  60,  s.  24. 


(d)  54  &  55  Yict.  c.  39,  a.  98. 
(c)  5  &  6  Vict  c.  45. 
(/)  9  Geo.  4,  c.  14,  s.  1. 

H   2 
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Bills  of  sole. 


Ch.  IV.  8. 1.  of  another,"  which  are  specially  excepted  by  the  Mercantile  Law 
-'^^^^  Amendment  Act,  1856, 19  &  20  Vict.  c.  97,  b.  8  (^),— that  the  con- 
{OeneraUy),  sideration  should  appear  npon  the  face  of  the  document  or  memo- 
randam  by  which  it  is  to  be  proved  ;  because  the  intention  of  that 
statute  was,  that  the  agreement  should  be  signed  by  the  party 
chargeable  therewith  (/i).  Nor  is  this  rule  confined  to  cases  within 
the  Statute  of  Frauds ;  for,  even  where  the  agreement  is  unneces- 
sarily in  writing,  still,  if  the  parties  agree  that  a  particular  instru- 
ment shall  contain  the  terms  of  the  contract,  parol  evidence  cannot 
be  given  to  add  to  or  diminish  from  those  terms  (t) ;  and  it  is,  there- 
fore, necessary  that  such  instrument  should  contain  in  itself  all 
those  matters  which  are  essential  to  give  it  validity  as  an  agreement 
not  under  seal. 

And  as  to  bills  of  sale,  it  is  provided  by  sect.  8  of  the  Bills  of 
Sale  Act,  1878,  that  the  consideration  must  be  set  forth  in  the  bill, 
and  if  it  is  not  truly  stated,  the  bill  will  be  void  {k). 

So  in  order  to  constitute  a  valid  verbal  or  written  agreement,  the 
parties  must  express  themselves  in  such  terms,  that  it  can  be 
ascertained  to  a  reasonable  degree  of  certainty  what  they  mean ;  and 
if  they  do  not,  the  agreement  will  be  void  (Z) ;  for  neither  the  Court 
nor  a  jury  can  make  an  agreement  for  the  parties.  Thus,  a 
contract  for  a  lease,  which  does  not  show  the  length  of  the  proposed 
term,  is  insufficient  (m) .  And  so,  an  agreement  to  become  a 
partner  with  another  person,  would  be  void  for  uncertainty,  if  it 
did  not  appear  upon  what  terms  the  parties  had  agreed  to  become 
partners  (n). 

There  are  cases,  however,  in  which,  although  a  particular  expres- 
sion in  a  contract  be  of  uncertain  meaning,  the  Court  will  still  give 
effect  to  the  clause  in  which  the  uncertain  expression  occurs.  And, 
accordingly,  where  an  agreement  for  the  exchange  of  advowsons 
contained  a  stipulation,  that  the  commission  of  the  agent  who 
negotiated  the  agreement  should  be  paid  "  one-third  down,  the 
remaining  two-thirds  when  the  abstract  of  conveyance  was  drawn 
out : "  the  Court  held,  that  although  it  was  open  to  argument, 
whether  the  expression  ''  abstract  of  conveyance  "  meant  ''  abstract 


Certainty 
required. 


ig)  For  law  before  that  Act,  see  Wain 
V.  Warlters  (1804),  6  East,  10  ;  7  R.  R. 
645. 

(A)  See  per  Tindal,  C.  J.,  Laythoarp 
T.  Bryant  (1836),  3  Scott,  238,  249. 

(t)  Per  Parke,  B.,  Lockett  v.  Nieklin 
(1848),  2  Exch.  93,  97  ;  Eden  v.  Blake 
(1846),  13  M.  k  W.  614,  618. 

(A;). See  Credit  Company  v.  PoU  (1880), 
6  Q.  B.  D.  295,  C.  A.  ;  Hamilton  v. 
Chaine  (1881),  17  Q.  B.  D.  319,  C.  A. ; 
£x  parte  Allam  (1884),  14  Q.  B.  D.  43  ; 
Eughes  v,  LiUU  (1886),  18  Q.  B.  D.  32, 


C.  A. ;  Sharp  v.  McHenry  (1887),  88  Ch. 

D.  427 ;   Bichardson  v.  Bdrris  (1889), 
22  Q.  B.  D.  268,  C.  A. 

(I)  See  per  Tenterden,  C.  J.,  Coles  v, 
Bulme  (1828),  8  B.  &  C.  568,  678; 
Cooper  V.  Bood  (1858),  28  L.  J.,  Ch. 
212  ;  Outhing  v.  Lynn  (1881),  2  B.  & 
Ad.  232  ;  TolkurU  v.  Brickenden  (1611), 
Cro.  Jac.  250. 

(w)  Bayley  v.  FUzinaurice  (1867),  8 
£.  &  B.  664. 

(n)  Figes  v.  CtUkr  (1822),  8  Stark. 
139. 


Sect.  1. — Form  of  Simple  Contract. 
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of  tiUe/'  or  "  draft  conveyance  ; "  yet,  as  neither  the  one  nor  the  Ch.  IV.  s.  i. 
other  had  ever  heen  delivered, — ^however  uncertain  the  agreement   ^^^^^^^J^ 
might  be  in  this  respect, — there  was  no  uncertainty  in  the  condn-   (Generally). 
sion,  that  the  period  had  not  arrived  at  which  the  plaintiff  was 
entitled  to  claim  his  commission  (o). 

But  whether  the  agreement  be  in  writing,  or  oral,  or  be  under  Bat  no  parti- 
seal,  it  is  a  clear  rule  that  no  particular  or  technical  form  of  words  wordA.^^"^  ^ 
is  required  by  law,  or  need  be  adopted,  to  give  it  effect  (p),    11  the 
intention  of  the  parties  can  be  collected  from  the  words  used,  that 
is  sufficient ;  and  it  is  unimportant  what  the  form  of  words  may  be, 
or  that  the  parties  have  expressed  themselves  in  ungrammatical 
terms.     As  Lord  Esher,  M.  B.,  remarked  of  a  marine  policy,  "  to 
say  that  the  language  of  these  Lloyd's  policies  can  be  construed 
according  to  strict  grammar,  is,  as  has  been  often  observed,  im- 
possible.     The  phraseology  used  in  them  is  in  many  respects  Grammar, 
regardless  of  grammar ;  but  the  meaning  of  it  has  been  understood 
for  many  years  among  shipowners  and  mercantile  men  in  a  certain 
sense.     Still  one  must  examine  the  language  of  this  memorandum 
or  warranty,  and  construe  it,  having  regard,  as  far  as  possible,  to 
the  ordinary  rules  of  grammar  "  (q). 


Sect.  2. — The  Statute  of  Frauds. 
(a)  Eequirement  of  Signed  Memorandum. 

The  Btat.  29  Car.  2,  c.  8,  commonly  called  The  Statute  of  Frauds,  The  Statute 
—from  its  having  been  passed  to  prevent  frauds  and  perjuries,  in 
upholding  fictitious  or  misrepresented  contracts, — requires  that  the 
TBrions  agreements  mentioned  therein  shall  be  reduced  into  writing, 
sod  that  such  writing  shall  be  signed  by  the  party  to  be  charged 
therewith  or  by  his  agent. 

The  tst,  2nd,  and  Srd  sections  of  the  Statute  of  Frauds  require  Leases  and 
t  writing  signed  by  the  parties  or  their  agents  authorized  in  l^^^  i_^ 
writing,  for  the  creation  of  any  lease  at  a  rack  rent  for  three  years 
or  more,  and  a  writing  signed  by  the  party  assigning  or  surrender- 
ing, or  by  his  agent  authorized  in  writing,  for  the  making  an 


(o)  Alder  t.  BoyU  {lSi7),  4  C.  B.  635. 

ip)  Wood  V.  The  Copper  Miners 
Cmpany  (1849),  7  C.  B.  906  ;  and  see 
C^tmoek  T.  Jones  (1849),  8  Exch.  238, 
237 ;  Com.  Dig.  Obligalian  (B.  1,  2) ; 
Bk.  Abr.  Obligation  (B.) ;  per  Willes, 
C.  J.,  Parkhurst  t.  Smith  (1741),  WiUes, 
232 ;  H.  L.  per  Dallas,  C.  J.,  Andrews  v. 
Eiliton  (1821),  6  Moore,  199.  An  action 
vill  lie  on  words  of  agreement,  although 


the  parties  may  disclaim  an  intention  to 
coTenant ;  as  where  ^'tbey  resolved  and 
agreed,  and  did,  by  way  of  declaration, 
and  not  of  covenant,  spontaneously  and 
freely  agree,"  &c.  ;  Ellison  v.  Bignold 
(1821),  2  J.  &  W.  603. 

iq)  Price  di  Co.  y,  A  1  Ships  Small 
Damage  Ins,  Company  (1889),  22  Q.  B. 
D.  680,  C.  A. 
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cTb.  IY.  8.  2.  assignment  or  sorrender  of  any  lease  or  nncertain  interest,  not 
^Cantnia^   being  a  copyhold  interest,  in  land  (r). 
{Staiuu  of        The  4th  section  provides  that  («) 

Frauds). 
■     "  No  action  shall  be  brought, — whereby  to  charge  any  executor  or  adminie- 

Personal  trator  upon  any  special  promise  to  answer  damages  oiit  of  his  own  estate  (t)  ; 

executor—  ^'  whereby  to  charge  the  defendant  upon  any  special  promise  to  answer  for  the 
Guarantee  ~  dtbt^  default^  or  mitcarricbgee  of  another  person  (u) ;  or  to  chaige  any  person 
Contract  in  upon  any  agreemefnJt  made  wpon  consideration  of  marriage  (x) ;  or  upon  any 
consideration  cQf^f/ract  or  edle  of  lande,  tenements,  or  hereditaments,  or  any  interest  in  or 
Sale  of  land—  concerning  them  (y) ;  or  upon  any  agreement  that  is  not  to  be  performed  within 
Contract  not  the  spa^^e  of  one  yeoflr  from  the  making  thereof  (s) ;  unless  the  agreffUMfot  upon 
to  be  per-  which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof^ 
formed  lu  ^^M  be  in  writing^  and  signed  by  the  party  to  be  chaiged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized." 

Contract  for  The  repealed  17th  section,  in  terms  almost  exactly  following 
of  price*^o/.  ^08®  of  ^'^  ^^^  *8  to  the  kind  of  writing  required,  when  required 
or  upwarda      at  all,  provided  that  (s) 

"  No  contract  for  the  sale  of  any  goods^  wareSy  or  merchandizes  for  the  price  of 
ten  pounds  sterling  or  upwards  shaU  be  allowed  to  be  good,  except  the  buyer  shall 
accept  (a)  paH  of  the  goods  so  sold,  and  actually  receive  the  samcy  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by  ihe  parties  to  he 
charged  by  such  contract  or  their  agents  thereunto  lawfully  atUhorized.^ 

Sale  of  Goods  The  Sale  of  Goods  Act,  1893,  66  &  67  Vict.  c.  71,  (b)  has  re- 
^^^  pealed  sect.  17  of  the  Statute  of  Frauds  and  the  amending  sect.  7 

of  9  Geo.  4,  c.  14,  and  by  sect.  4  re-enacted  them  in  slightly  varied 
terms  and  with  an  added  definition  as  follows : — 

"(1)  A  contract  for  the  sale  of  any  goods  of  the  value  of  ten  pounds  or 
upwards  shall  not  be  enforceable  by  action  unless  the  buyer  shall  accept  part 
of  the  goods  so  sold  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  contract  or  in  part  payment,  or  unless  some  note  or  memorandum 
in  writing  of  the  contract  be  made  and  signed  by  the  party  to  be  chaiged  or 
his  agent  in  that  behalf. 

(2)  The  provisions  of  this  section  apply  to  every  such  contract,  notwith- 
standing that  the  goods  may  be  intended  to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be  actually  made,  procured,  or  provided, 
or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery. 
Definition  of  (3)  There  is  an  acceptance  of  goods  within  the  meaning  of  this  section  when 
accept-  the  buyer  does  any  act  in  relation  to  the  goods  which  recognises  a  pre-existing 

contract  of  sale,  whether  there  be  an  acceptance  in  performance  of  the  contract 
or  not." 

(r)  Sec  post,  Chap.  XII.  Procedure  Act,  1881. 

(s)  The  text  of  tne  Revised  Statutes  [t)  See  post,  Chap.  IX. ,  sect.  10. 

is  here  followed,  but  not  the  numbering  {u)  See  post,  Chap.  XVII. 

of  the  sections.    The  4th  section  is  there  {x)  See  post,  Chap.  XVIII. 

numbered  as  here,  but  the  17th  section  is  (y)  See  post.  Chap.  XI. 

there    numbered   "  16."     The    section  (s)  See  post  (rf). 

commonly  numbered  "16,"  but  numbered  (a)  See  Taylor  y.  Smith,  [1898]  2  Q.  B. 

in  the  Revised  Statutes  **  17,'*  is  repealed  65,  C.  A. 
by  the  Statute  Law  Revision  and  Civil  (b)  See  post.  Chap.  XIII. 


ance." 
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Contracts  for  the  sale  of  goods  of  the  yalae  of  lOL  or  upwards,  C^- 1^*  ^  K 
and  other  contracts  required  to  be  in  writing  and  signed,  are  dealt    ^^^^J^ 
with  elsewhere.     Here  it  will  be  conyenient  to  deal  with —  {StahUe  of 

Frauds), 

(b)  Agreements  not  to  be  performed  within  a  Year. 

The  4th  section  of  the  Statute  of  Frauds  requires  a  writing  signed  "WTiat  a^ree-   . 
by  the  party  to  be  charged  for  all  contracts,  the  complete  performance  «  not  to  be 
whereof  is,  of  necessity,  to  extend  beyond  the  space  of  a  year ;  the  ^!^^®^ 
rale  being,  that  where  the  agreement  distinctly  shows,  upon  the  year.'* 
&ce  of  it,  that  the  parties  contemplated  its  performance  to  extend 
o?er  a  longer  period  than  one  year,  the  case  is  within  the  statute  (<2). 
Accordingly,  the  provisions  of  the  statute  render  a  verbal  contract 
▼oid,  if  it  appears  to  have  been  the  understanding  of  the  parties 
at  the  time,  that  it  was  not  to  be  completed  within  a  year,  although 
it  might  be  and  was,  in  fact,  in  part  performed  within  that  period. 

Thus,  a  verbal  agreement  to  become  a  subscriber  to  the  ^'Boydell 
Shakspeare," — being  a  series  of  prints,  to  be  published  in  numbers, 
— an  undertaking  which,  in  the  contemplation  of  the  parties,  could 
not  be  performed  or  brought  to  a  close  for  several  years,  was  held  to 
be  void  within  the  statute  (e).  So,  an  agreement  for  the  services 
of  a  clerk,  with  a  stipulation  to  pay  him  a  salary  at  the  following 
rates,  viz.  :  ''for  the  first  year,  501 ;  for  the  second,  902. ;  for  the 
third,  IIOZ. ;  for  the  fourth,  ISOZ. ;  and  1501.  for  the  fifth  and 
following  years  "  he  might  remain  in  the  employment,  is  within  the 
statute,  and  must  be  put  in  writing  (/).  So,  an  agreement  for  a 
year's  service  at  a  future  day,  is  a  contract  within  the  statute  (g). 

And  the  mere  fact  that  the  contract  is  defeasible,  and  that  it  may 
be  defeated  or  put  an  end  to  within  the  year,  does  not  prevent  the 
operation  of  the  statute  (k).  Thus,  a  contract  whereby  a  coach- 
maker  agreed  to  let  a  carriage  for  a  term  of  five  years,  in  considera- 
tion of  receiving  an  annual  payment  for  the  use  of  it,  but  which,  by 
the  custom  of  the  trade,  was  determinable  at  any  time  within  the 
period,  upon  the  payment  of  a  year's  hire,  was  held  to  be  an  agree- 
ment not  to  be  performed  within  a  year,  and  to  be  void,  not  being 
in  writing  (t)*  And  a  contract  for  service  for  more  than  a  year, 
although  it  be  subject  to  be  determined  within  the  year,  on  the 
happening  of  a  given  event,  is  likewise  within  the  statute  ( j). 

But  a  general  hiring  of  a  clerk, — which  may  be  construed  to  be 

{d)  See  per  Tindal,  C.  J.,    Sauch  v.  JUld  (1834),  1  Cr.,  M.  &  R.  20. 

Stratolmdge  (1846),  2  C.  B.  808,  815.  (A)  Eley  v.  PosUive  Assurance  Corn- 
it)  BoydeU  v,  Drummond  (1809;,   11  pany  (1875),  1  Ex.  D.  20,  29  ;  Robtn-ts 

Eart,  142  ;  10  R.  R.  450.  v.  Tucker  (1849),  3  Exch.  632,  643. 

CO  Oiraud    v.   Richmond    (1846),    2  (i)  Birch    v.    The  Earl  qf  Liverpool 

C.  B.  8S5.  (1829),  9  B.  &  C.  392. 

(y)  BraeegirdU  v.  Beald  (1818),  1  B.  (j)  Dobson  v.  Collis  (1856),  1  H.  &  N. 

Ic  Al  722 ;  Snelling  y.  Lord  HarUing-  81. 
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Git.  IY.  s.  2.  a  hiring  for  a  year,  and  so  on  from  year  to  year  so  long  as  the  parties 
^^CarJ^t^  respectively  please, — need  not  be  put  in  writing  (A).  So  the  statute 
{Staivu  of    has  no  reference  to  cases  in  which  the  whole  contract  may  be  per- 

^     ^'      formed  within  a  year,  and  there  is  no  stipulation  to  the  contrary  (J) ; 

'^^">t°*^  even  although  it  may  appear  as  a  fact,  that  the  performance  has 
perfonned  extended  beyond  that  time  (m).  Therefore,  where  the  agreement 
witMn  year—  jg  j.^  \^q  performed  upon  a  contingency, — e.g.y  where  it  is,  as  in  the 
Oases  to  which  leading  case  of  Peter  v.  Compton,  a  promise  to  pay  the  plaintiff  so 
8.  4  does  not  much  money  "  on  the  day  of  his  marriage"  (n);  or,  "upon  the 
Peter  T  return  of  such  a  ship  "  (o), — it  need  not  be  in  writing.     And  so  a 

Oompton.  contract  to  serve  for  an  indefinite  period,  subject  to  be  put  an  end 
to  at  any  time  upon  reasonable  notice,  is  not  within  the  statute, 
though  the  service  may  extend  beyond  the  year  (p), 

A  similar  rule  has  been  applied  by  the  Court  of  Appeal  to  an 
agreement  between  husband  and  wife  for  separation,  by  which  the 
husband  agreed  to  allow  the  wife  a  weekly  sum  for  maintenance, 
and  the  wife  agreed  to  maintain  herself  and  her  children,  and  to 
indemnify  the  husband  against  any  debts  contracted  by  her  (q). 
Whether  the  view  that  the  statute  applies  only  to  cases  in  which 
the  contract  cannot  be  performed  within  a  year  be  sound  or  not,  it 
is  too  late  to  depart  from  it  now  (r). 

It  may  also  now  be  regarded  as  settled,  that  the  statute  does  not 
apply,  except  to  contracts  which  are  not  to  be  performed  on  either 
side  within  the  year  (s).  Thus,  a  parol  contract  for  the  sale  of 
goods  which  are  to  be  delivered,  and  which  the  parties  reasonably 
expect  will  be  delivered  within  a  year,  though  the  price  may  be  to 
be  paid  after  that  period,  is  not  within  the  statute ;  because,  in 
such  a  case,  all  that  is  to  be  performed  on  one  side,  namely,  the 
delivery  of  the  goods,  is  to  be  done  within  a  year  (t). 

And  it  would  seem  that  the  statute  does  not  apply,  when  the 
action  is  brought  upon  an  executed  consideration  (u). 


(k)  BeeOon  v.  Collyer  (1827),  4  Bing. 
809. 

{I)  PerTindal,  C.  J.,  Souch  v.  Straw- 
bridge  (1846),  2  C.  B.  808,  816 ;  fFells 
V.  Borton  (1826),  4  Bing.  40,  43;  Fentim 
V.  Emblers  (1762),  3  Burr.  1278. 

{m)  Soe  Miles  v.  Bough  (1842),  3  Q.  B. 
845. 

(n)  Peter  v.  Compton  (1694),  Skin. 
853,  1  Sm.  L.  C. 

(o)  Anon.  (1694),  1  Salk.  280. 

\p)  Per  Tindal,  C.  J.,  Smtdi  v.  Straw- 
bridge  (1846),  2  C.  B.  808,  815. 

{q)  McGregor  v.  McQregw  (1888),  21 
Q.  B.  D.  424,  C.  A.,  disapproving Dawy 
V.    Shannon  (1879),   4  Ex.    D.    81,   as 


opposed  to  authority. 

(r)  Per  Bowen,  L.  J,,  in  McGregor  e 
case,  ubl  sup. 

(«)  Cherry  v.  Heming  (1849),  4  Exch. 
631  ;  Donnellan  v.  Bead  (1832),  3  B.  & 
Ad.  899  ;  and  see  SmUh  v.  Neale  (1857), 
2  C.  B.,  N.  S.  67,  88. 

[t)  See  per  Lord  Ellenborough,  C.  J., 
Boydell  v.  Dnmmond  (1809),  11  East, 
142,   152  ;  10  R.   R.   450 ;  per  Abbott, 
C.  J.,  Bracegirdle  v.  ffeald  (1818),  1  b. ' 
&  Ad.  722. 

{u)  Per  Tindal,  C.  J.,  Souch  v.  Straw- 
bridge  (1846),  2  C.  B.  808,  814  ;  and  we 
Knoidman  v.  BliusU  (1874),  L.  R.,  9  Ex. 
307,  Ex.  Ch. 
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Ch.  IV.  8.  8. 

(c)  Nature  of  Memorandum  required.  Form  of  the 

The  Statute  of  Frauds  does  not  require  a  formal  contract,  drawn    ^^^^jf 
up  with  technical  precision.     Any  memorandum  under  the  hand  of  contents  of 
the  party  made   before   action  brought  (a:),  which  names,  or  so  the  memoran- 
describes  as  to  identify,  the  contracting  parties  (y),  and  which  con-  by^r?tatate 
tains,  either  expressly,  or  by  reference  to  other  written  papers,  the 
terms  of  the  agreement,  is  sufficient ;  although  it  be  merely  a 
recognition  or  adoption  of  a  prior  written  statement  of  such  terms, 
not  signed  by  the  party  (z). 

But  a  memorandum,  expressing  a  mere  purpose  or  intention,  is 
not  sufficient  to  satisfy  the  statute  (a). 

Again : — where  a  contract  or  note  in  writing  exists,  which  binds 
one  party,  any  subsequent  note  in  writing,  signed  by  the  other,  is 
sufficient  to  bind  him,  provided  it  either  contain  in  itself  the  terms 
of  the  contract,  or  refer  to  any  writing  which  does  contain  them  (b). 
Thus  an  indorsement  or  memorandum  by  the  defendant,  on  the 
back  of  the  draft  of  a  lease,  acknowledging  that  he  had  agreed  to 
take  the  premises  mentioned  in  the  draft,  on  the  terms  thereof  (c) ; 
or  a  letter  in  answer,  and  referring  to  a  letter  of  the  plaintiff,  which 
states  the  terms  of  the  contract :  and  by  which  answer  the  defen- 
dant recognises  the  bargain,  but  attempts  to  excuse  the  perform- 
ance, is  a  sufficient  compliance  with  the  Act  (d). 

So  a  proposal  signed  by  the  party  to  be  charged,  and  accepted  by  Proposal  in 
word  of  mouth  by  the  person  to  whom  it  is  made,  is  a  sufficient  bT^epted 
agreement  to  satisfy  the  statute  {e).  verbally. 

So,  it  is  sufficient  if  the  terms  of  the  contract  can  be  collected  Agreement 
from  several  distinct  writings,  which  refer  to  each  other  in  such  several  docu- 
a  manner  as  to  show  that  they  relate  to  the  same  transaction  (/).  ments. 
And  where  a  signed  document,  which  does  not  contain  the  terms  of 


(z)  BUI  y.  Bameni  (1841 )»  9  M.  &  W. 
36. 

(y)  See  Vandenbergh  v.  Spooner  (1866), 
L  R.,  1  Ex.  816  ;  Neicell  v.  Badford 
(1867),  L.  R.,  8  C.  P.  62 ;  SaU  v.  Lam- 
btri  (1874),  L.  R.,  18  Eq.  1 ;  PoUm-  v. 
Ihiffidd  (1874),  ib.  4;  Williams  v. 
Jordan  (1877),  6  Ch.  D.  617 ;  CaUing 
▼.  King  (1877),  6  Ch.  D.  660,  C.  A.  ; 
Thonuu  V.  Braum  (1876),  1  Q  B.  D. 
714 ;  Warner  v.  WUlingUm  (1856),  25 
L  J.,  Ch.  662  ;  JarreU  v.  HurUtr  (1886), 
84 Ch.  D.  182  ;  Co(nnJb8y.  Wilkes,  [1891] 
3  Ch.  77. 

({)  De  Beil  y.  Thompson  (1841),  8 
Bear.  469. 

(a)  BoUrts  y.  Tucker  (1849),  8  Exch. 
682. 

(6)  Per  Car.,  DoheU  y.  HxUeKinson 
(1835),  3  A.  &  £.  856,  871 ;  and  see 


Bidgway  v.  Wharton  (1857),  6  H.  L.  C. 
288  ;  27  L.  J.,  Ch.  46  ;  BvasUm  y.  Bust 
(1872),  L.  R.,  7  Ex.  1,  and  279,  Ex.  Ch.; 
Peirce  v.  Corf  (1874).  L.  R.,  9  Q.  B. 
210,  216  ;  Lmg  v.  MiUar  (1879),  4  C. 
P.  D.  450,  C.  A.  ;  Studds  v.  Watsm 
(1884),  28  Ch.  805  ;  Wylson  v.  Dunn 
(1887),  84  Ch.  D.  569. 

(c)  Shippey  v.  Derrison  (1806),  5  Esp. 
190  ;  see  also  ColdhamT.  ShowUr (ISiQ), 
8  C.  B.  812. 

(d)  See  Bailey  y.  Sufeeting  (1861),  9 
C.  B.,  N.  S.  848. 

(c)  Smith  V.  yeaU  (1857),  2  C.  B., 
N.  S.  67  ;  Watts  v.  Ainsworth  (1862).  1 
H.  &  C.  88 ;  Beuss  y.  Picksley  (1866), 
L.  R.,  1  Ex.  842,  Ex.  Ch. 

(/)  See  per  Archibald,  J.,  Peiree  v. 
Corf  (1874),  L.  R.,  9  Q.  B.  210,  218  ; 
Wylson  V.  Dunn  (1887),  84  Ch.  D.  669. 
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Form  of  the 

Gontrodst 

{StatuUof 

Fraiuh), 

Documents 
cannot  be 
connected 
by  parol 
evidence. 


the  agreement,  refers  to  an  unsigned  document,  which  does ;  parol 
evidence  may  be  given  for  the  purpose  of  identifying  the  latter,  as 
being  the  document  referred  to  in  the  former  (^).  Parol  evidence 
to  identify  references  has  been  frequently  admitted  (h). 

But  parol  evidence  cannot  be  admitted  to  connect  two  or  more 
writings.  Thus,  where  the  defendant  signed  a  book,  intituled 
**  Shakspeare  Subscribers,  their  Signatures :  "  and  a  printed  pro- 
spectus which  contained  the  terms  of  the  contract,  was  delivered  to 
him  at  the  time,  but  this  prospectus  was  not  referred  to  in  the 
book  signed  by  the  defendant :  it  was  held  that  this  did  not  take 
the  case  out  of  the  statute ;  because  the  connection  between  the 
book  containing  the  signature,  and  the  prospectus,  could  be  esta- 
blished only  by  parol  evidence  (i).  So  where,  at  a  sale  of  goods 
by  auction,  the  auctioneer  signed  the  vendee's  name  in  the  cata- 
logue, but  the  conditions  of  sale  were  not  annexed  to  the  catalogue, 
or  referred  to  therein :  it  was  held,  that  there  was  not  a  sufficient 
memorandum  of  the  contract  within  the  statute  (A;).  And  so,  an 
entry  in  the  auctioneer's  book  cannot  be  used  to  prove  a  contract 
within  the  statute,  unless  the  entry  comprised  such  a  reference  to 
the  conditions  of  sale  as  will  identify  them,  upon  production,  as 
being  the  conditions  mentioned  in  the  entry  (Q. 


What  a 

sufficient 

signatnre. 


Position  of 
signature. 


(d)  Sufficiency  of  Signature, 

The  statute,  it  will  be  observed  {ante,  p.  102),  requires,  that  the 
particular  contracts  named  in  it  should  be  "  signed  by  the  party  to 
be  charged ;  *'  and  it  is  sufficient  if  they  be  signed  by  the  party  to 
be  charged,  without  its  being  signed  by  the  other  party  (m). 

The  signature  need  not  be  at  the  foot  of  the  matter  written,  but 
may  be  either  in  the  body  or  at  the  beginning  of  it  (n).  If  it  be  at 
the  foot  of  the  matter  written,  it  is  to  be  taken  conclusively  to 
apply  to  the  whole,  unless  there  be  something  expressly  to  rebut 
that  presumption  :  and  if  it  be  not  at  the  foot  it  may  apply  to  the 
whole,  if  upon  the  evidence  it  be  found  that  the  party  signing  so 
intended  (o).     Accordingly  it  has  been  held,  that  if  a  party  draw  up 


{g)  See  Ridgvxiy  v.  Wharton  (1867), 
6  H.  L.  C.  288,  257  ;  Jones  v.  Vi4:t(yria 
Graving  Dock  Company  (1877),  2  Q.  B. 
D.  814,  824,  C.  A. 

(h)  See  Cave  y.  Hastings  (1881),  7  Q. 
B.  D.  125,  at  p.  128,  and  the  cases  there 
cited;  Oliver  v.  HuiUing  (1890),  44  Ch. 
D.  205  ;  Shardlow  v.  Cotterell  (1881),  20 
Ch.  D.  90,  C.  A.  ;  Studds  v.  JVatson 
(1884),  28  Ch.  D.  805. 

(i)  Boydell  v.  Drummond  (1809),  11 
East,  142  ;  10  R.  R.  450  ;  and  see  Feirce 
V.  Cor/(1874),  L.  R.,  9  Q.  B.  210 ;  Brodie 


V.  St,  Paul  (1791),  1  Ves.  jun.  826. 

{k)  KentDorthy  v.  Schofield  (1824),  2 
B.  k  C.  945. 

(I)  Per  Hall,  V.-C,  Jtishton  v.  What- 
more  (1878),  8  Ch.  D.  467,  468. 

(m)  Laythoarp  v.  Bryant  (1886),  3 
Scott,  288. 

(n)  Evans  v.  Hoare,  [1892]  1  Q.  B. 
598. 

(o)  Per  Coleridge,  J.,  Foster  y.  Mentor 
Life  Assurance  Company  (1854),  8  E.  & 
B.  48  ;  and  see  Lobb  v.  Stanley  (1844), 
5  Q.  B.  574. 
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(Statute  of 
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an  agreement  in  his  own  handwriting,  beginning — "  I,  A.  B.,  agree,  C^-  ^^'  ^*  ^ 
&c.,"  this  is  a  sufficient  signature,  although  he  do  not  subscribe  c^^J^ 
his  name  at  the  bottom,  and  although  a  blank  be  left  for  that  pur- 
pose {p).  So,  a  memorandum  in  the  defendant's  handwriting, 
beginning  "  Sold  J.  D."  so  many  pockets  of  hops,  and  signed  by 
the  plaintiffs  agent,  was  held  to  bind  the  defendant  {q).  But  it 
is  questionable  whether  this  would  be  held  to  be  a  sufficient 
signature,  if  it  appeared  from  the  writing  itself  that  it  really  was 
intended  to  be  afterwards  signed  by  the  party  (r).  And  it  is 
dear  that,  if  the  memorandum  which  contains  the  name  of  the 
party  to  be  charged,  be  not  in  his  handwriting,  the  fact  of  his 
name  being  written  in  the  body  of  it  will  not  bind  him,  as  a 
signature  within  the  statute,  at  least  unless  there  be  evidence  that 
the  party  who  wrote  the  instrument  had  authority  so  to  deal  there- 
with, as  to  make  the  mention  of  the  party's  name  in  the  body 
thereof  equivalent  to  actual  signature  (s). 

So,  where  the  name  of  the  vendor  was  printed  in  the  heading  of  Printod 
a  bill  of  parcels  which  had  been  sent  by  him  to  the  buyer,  and  which  ^ 
contained  the  particulars,  quantities,  and  prices  of  the  articles  sold, 
BQch  printed  name  was  held  to  be  a  sufficient  signature  to  bind  the 
vendor,  within  the  statute  {t). 

Signature  by  pencil  is  clearly  sufficient  (n),  and  so  is  the  signature  Pencil, 
of  instructions  for  a  telegraphic  message  (a;),  and  signature  by  mark  Telegram, 
would    seem  to  be   sufficient  {y\   and  so  would  signature    by^^^- 
initials  (»).  ^"^^^ 

The  general  rule  is,  that  where  a  statute  requires  signature,  the  Signature  by 
signature  of  an  agent  is  sufficient  unless  there  be  in  the  statute  an  ^^^  * 
express  requirement  of  personal  signature  (a),  and  a  memorandum 
in  writing,  within  the  Statute  of  Frauds,  may  be  signed  by  the 
agent  of  the  contracting  party,  **  thereunto  by  him  lawfully  autho- 
rised." A  letter  from  the  plainti£f  to  the  defendant  whose  name 
appears  at  the  beginning  of  the  letter,  written  by  defendant's  agent 
with  his  authority,  and  presented  to  the  plaintiff  for  signature  and 


[p)  Knight  v.  Orodl^ord  (1794),  1  Esp. 
190 ;  5  R.  R  729. 

{q)  Johnson  v.  Dodgson  (1887),  2  M.  & 
W.  663. 

(r)  See  per  Tindal,  G.  J.,  and  Maule, 
J..  Hvbert  y.  Treheme  (1842),  3  M.  &  G. 
748,  745  ;  nom.  Hubert  v.  Turner^  4 
Soott,  N.  R.  486. 

(8)  Hubert  v.  Treheme  (1842),  8  M.  & 
6.743. 

(0  Sttundermm  y.  Jackson  (1800),  2  B. 
Ie  P.  238  ;  Schneider  y,  Norris  (1814),  2 
M.  k  8.  286  ;  and  see  Durrell  y.  Evane 
(1862),  1  H.  &  C.  174,  Ex.  Ch.  reyersing 
«  BL  *  N.  660  ;  Jourret  y.  Crippa  (1879), 


48  L.  J.,  Ch.  567. 

(tO  See  Oeary  y.  Physic  (1826),  5  6.  & 
C.  234. 

(a;)  Godwin  y.  Francis  (1870),  L.  E., 

5  C.  P.  295 ;  and  see  IPBlain  y.  Cross 
(1872),  25  L.  T.  804. 

(y)  See  Baker  v.  Dening  (1838),  8  A. 

6  E.  94 ;  Dyas  y.  Stafford  (1881),  7  L. 
R.,  Jr.  590. 

(2)  See  Fhillimore  y.  Barry  (1818), 
1  Camp.  513  ;  Chichester  y.  Cobb  (1866), 
14  L.  T.  438. 

(a)  Whitley  PaHncrs,  In  re  (1886),  32 
Ch.  D.  837,  C.  A. 
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signed  by  the  plaintiff,  will  bind  the  defendant  (b).  Bnt,  in  order 
to  satisfy  the  statute,  the  memorandum  so  signed  must  be  one 
which  the  principal  has  authorized  the  agent  to  sign,  as  a  record  of 
the  transaction  (c).  And  such  memorandum  cannot  be  signed  by 
one  of  the  contracting  parties  as  the  agent  of  the  other ;  the  agent 
must  be  a  third  person  (d).  Thus,  a  memorandum,  written  by  the 
clerk  of  the  plaintiff,  in  the  absence  of  the  defendant,  that  the 
defendant  had  called  to  say,  that  he  would  be  responsible  to  the 
plaintiff  for  goods  supplied  to  a  third  person,  is  not  a  sufficient 
signature  by  the  defendant  or  his  agent,  within  the  statute  {e).  So, 
a  memorandum  of  a  sale  of  goods,  written  and  signed  by  the  seller's 
traveller,  in  the  presence  of  and  at  the  desire  of  the  buyer,  but  in 
his  own  name,  has  been  held  not  to  be  sufficient  to  satisfy  the 
statute  (/)•  So,  where  the  auctioneer's  clerk  signed  the  contract 
thus  : — "  Witness,  J.  N.,"  this  was  held  not  to  bind  the  defen- 
dant (g). 

But  the  same  person  may  sign  the  contract,  as  the  agent  for  both 
parties  (h).  Thus,  by  the  usage  of  business,  a  broker  is  the  agent 
of  both  buyer  and  seller :  so  that  his  signature  of  the  contract 
binds  both  parties  within  the  statute  (i),  and  so  a  sale  by  auction 
is  within  the  statute ;  and  the  auctioneer  may  sign  the  contract  for 
both  parties  (k). 

The  first  and  third  sections  of  the  statute  require,  that  an  agent 
who  signs  an  agreement  of  the  nature  therein  mentioned,  shall  be 
authorized  by  writing  so  to  do.  But  under  the  fourth  and  seven- 
teenth  sections  this  is  not  necessary ;  and,  accordingly,  under  those 
sections  a  verbal  authority  to  the  agent  is  sufficient  (l): — 

And  it  would  seem  that  the  provisions  of  the  statute  as  to  signa- 
ture do  not  apply  to  agreements  by  deed  (m). 


(6)  Evans  v.  ffoare,  [1892]  1  Q.  B.  593. 

(c)  See  Smith  v.  Webster  (1876),  8  Ch. 
D.  49,  C.  A. 

(d)  Farebrother  v.  Simmons  (1822),  5 
B.  k  Aid.  888  ;  Sharman  v.  Brandt 
(1871),  L.  R.,  6  Q.  B.  720,  Ex.  Ch. 

(e)  Dixon  v.  BroomJUld  (1814),  2  Chit 
205. 

(/)  Qraham  v.  Jftwwn  (1839),  7^  Scott, 
769. 

{g)  Oosbell  v.  Archer  (1836),  2  A.  &  E. 
500. 

(A)  As  to  what  is  evidence  of  this,  see 


Durrdl  v.  Evans  (1862),  1  H.  &  C.  174 ; 
Mwrphy  v.  Boete  (1876),  L.  R.,  10  Ex. 
126. 

(i)  Rucker  v.  Cammeyer  (1794),  1  Esp. 
105  ;  ParUm  v.  Crofts  (1864),  16  C.  B., 
N.  S.  11. 

{k)  Per  Bailey,  J.,  Kenioorthy  v.  Scho- 
field  (1824),  2  B.  &  C.  946,  947  ;  BartleU 
V.  Fumell  (1836),  4  A.  &  E.  792, 

(Z)  Graham  v.  Musson  (1839),  7  Scott, 
769. 

(m)  Cherry  v.  ffeming  (1849),  4  Exch. 
631. 
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Sect.  1. — General  Rules  of  Construction. 

Hayihg  thas  considered  the  nature,  requisites,  and  form,  of  the  General  rule 
different  kinds  of  contracts,  we  shall  now  proceed  to  notice  the^pJ^^onoT 
mles  and  principles  which  govern  their  construction.  contracts. 

But   it  must  first  he  observed,  as  a  rule  of  practice  in  con-  Construction 
nection   with  this  subject,  that  the  construction  of  all  written  contracted 
instnunents  belongs  to  the  Court  alone,   whose   duty  it  is  to  for  the  Court 
canstrae  them,  as  soon  as  the  true  meaning  of  the  words  in  which 
ihey  are  couched,  and  the  surrounding  circumstances,  if  any,  have 
been  ascertained  as  facts  (a) ;  and  further,  that  it  is  the  duty  of 
the  jury,  if  a  case  be  tried  with  a  jury,  to  take  the  construction 
from  the  Court,  either  absolutely,  if  there  be  no  words  to  be  con- 
strued,— ^as  words  of  art,  or  phrases  used  in  commerce, — and  no 
surrounding  circumstances   to  be  ascertained;    or  conditionally, 
where  those  words  or  circumstances  are  necessarily  referred  to 
them  (5). 

Where,  however,  the  contract  does  not  depend  solely  on  written  AlUer,  where 
documents,  the  question  as  to  what  such  contract  was,  is  properly  ^^^^t  not 

one  of  {set  (c).  writing. 

But  the  fact  of  a  document  having  been  lost,  so  as  to  let  in  parol 
evidence  of  its  contents,  does  not  make  the  construction  of  its  con- 
tents a  question  for  the  jury  (d). 

The  maxims  which  govern  the  exposition  of  contracts  are  the  Rules  the 

same  at  law 
and  in  equity 

(a)  Per  Lord   Cairns,   C,  Botoes  v.  {c)  Moore  v.  Garwood  (1849),  4  Ezch. 

Shani  (1877),  2  App.  Cas.  455,  462.  681,  Ex.  Ch. 

(6)  Per  Cur. ,  NtOwii  YMarfwd  (1841),  (rf)  Benaick  v.  ffors/all  (1858),  4  C.  B., 


8  IL  ft  W.  806. 


N.  S.  450. 


no 
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same  at  law  and  in  equity  (e) ;  nor  are  they  yaried  by  the  circum- 
stance of  the  contract  being  under  seal  (/). 

And  the  object  of  these  maxims  is,  to  discover  and  give  eflTect  to 
the  intention  of  the  parties  ;  so  that  the  performance  of  the  con- 
tract may  be  enforced,  according  to  the  sense  in  which  they 
mutually  understood  it  at  the  time  it  was  made.  Verba  intentioni 
debent  inservire  (g). 

And  where  the  intention  of  the  parties  to  a  contract  is  sufficiently 
apparent,  effect  must  be  given  to  it  in  that  sense,  though  some 
violence  be  thereby  done  to  its  words  (i)  ;  for  greater  regard  is  to 
be  had  to  the  clear  intent  of  the  parties,  than  to  any  particular 
words  which  they  may  have  used  in  the  expression  of  their  intent  (k). 

But  still  it  must  be  borne  in  mind,  first,  that  it  is  not  enough 
for  a  party  to  make  out  a  possible  intention  favourable  to  his 
view ;  but  he  must  show  a  reasonable  certainty  that  the  intention 
was  such  as  he  suggests  (Z) ;  and,  secondly,  that  all  latitude  of 
construction  must  submit  to  this  restriction,  namely,  that  the  words 
and  language  of  the  instrument  will  bear  the  sense  sought  to  be 
put  upon  them :  for  the  Court  "  cannot  put  words  in  a  deed  which 
are  not  there,  or  put  a  construction  on  the  words  of  a  deed  directly 
contrary  to  the  plain  sense  of  them  "  (m).  The  object  then  which 
is  to  be  aimed  at  in  construing  a  contract  being,  to  discover  and 
give  effect  t-o  the  intention  of  the  parties,  let  us  now  consider  by 
what  rules  and  subject  to  what  principles  this  object  is  to  be 
attained.  These  are  chiefly  that  the  construction  should  be  reason- 
able, liberal,  favourable,  and  allowing  for  the  popular  sense  of 
words,  that  the  whole  contract  is  to  be  looked  at,  and  that  the  law 
of  the  country  in  which  it  was  made  is  to  be  given  effect  to. 


Sect.  2, — The  Construction  should  be  Reasonable. 

Construction        It  is  laid  down,  that  ''An  agreement  or  contract  shall  have  a 
reasonable.      reasonable  construction  according  to  the  intent  of  the  parties :  as 


(«)  1  Fonb.  Tr.  Eq.  6th  ed.  147,  n.  (6) ; 
14  Vin.  Abr.  tit.  IiUevd;  3  Bl.  Com. 
484 ;  Feame,  Cont  Rem.  4th  ed.  220 ; 
per  M.  li.,  E(Ufm  v.  Lwm  (1798),  3  Ves. 
692  ;  per  Lord  Mansfield,  C.  J.,  Hotham 
V.  East  India  Company  (1870),  Doug. 
272. 

(/)  Per  Lord  Ellenborongh,  C.  J., 
Seddon  v.  SenaU  (1810),  13  East,  63,  74; 
12  It   B   299 

{g)  P'arkhurst  v.  SmUh  (1741),  Willes, 
327.  *'  In  all  cases  the  object  is,  to  see 
what  is  the  intention  expressed  by  the 
words.  But,  from  the  imperfection 
of  language,  it  is  impossible  to  know 
what  that  intention  is,  without  inquiring 


further,  and  seeing  what  the  drcum- 
atances  were,  with  reference  to  whidi 
the  words  were  used,  and  what  was  the 
object,  appearing  from  those  drcnm- 
stances,  which  the  persons  using  them 
had  in  view."  Per  Lord  Blackburn, 
Hiver  Wear  Commissi<mera  v.  Adamsan 
(1877),  2  App.  Cas,  748,  763. 

(t)  Per  Cresswell,  J.,  Wilson  v.  Bevan 
(1849),  7  C.  B.  678,  684. 

(k)  Per  Cur.,  Ford  v.  Beech  (1848),  11 
Q.  B.  862,  866,  Ex.  Ch. 

(0  Per  Cur.,  Panndl  v.  Mills  (1846), 
8  C.  B.  626. 

(w)  Per  Willes,  C.  J.,  Parkhurst  v. 
StnUh  (1741),  Willes,  827,  H.  L. 


Sect.  2. — ^Reasonable  Construction.  Ill 

if  a  man  agree  with  B.  for  twenty  barrels  of  ale,  he  shall  not  have   ^^-  ^-  "•  ^* 
the  barrels  when  the  ale  is  spent "  (n).     So  it  has  been  held  to  be   construOum. 
no  defence  to  an  action  for  not  accepting  a  cargo  of  oil,  that  the  0/  CorUrads. 
casks  which  contained  it  were  not  well  seasoned, — the  snbject- 
matter  of  the  contract  being  the  oil,  and  not  the  casks  (0) ;  and  it 
being  essential,  as  we  shall  see  more  fnlly  hereafter,  to  consider  the 
Bubject-matter  of  an  agreement,  in  giving  a  meaning  to  the  terms 
used  therein.     So,  if  a  party  to  a  contract  promise  payment  with- 
ont  saying  to  whom,  it  shall  be  understood  that  he  promised  pay- 
ment to  him  from  whom  the  consideration  moved  (p). 

A  bond  was  given  with  a  condition  to  pay  lOOZ.  by  six  equal  Supply  of 
instalments  of  162.  188.  4d.  on  certain  days,  *^  nntil  the  full  sum  of  ^y  mjatake. 
one  pound  should  be  paid : "  and  the  Court  held,  that  the  word 
"hundred"  might  be  supplied  (3).     So  where  the  condition  of  a  "Hundred.'* 
bond  recited,  that  A.  was  indebted  to  B.  in  various  sums,  which 
were  stated  in  pounds  sterling  and  money  of  a  smaller  denomination, 
and  that  the  bond  was  given  to  secure  payment  of  these  sums ;  but 
in  the  obligatory  part  the   word   pounds  was   omitted,   it  being  "  Pounds," 
merely  stated  that  the  obligor  became  bound  ''in  1770  of  lawful 
money,"  without  stating  what  description  of  money ;  it  was  held, 
that  the  word  pounds  might  be  supplied  by  reference  to  the  condi- 
tion (r).     And  so  the  omission  of  the  word  *'  pounds  "  in  the  body 
of  a  bill  of  exchange  may  be  aided  by  the  proper  superscription  of 
the  Boni  on  the  face  of  the  instrument  {s).     So,  an  authority  to  a 
broker  to  distrain,  with  an  indemnity  to  him  against  all  costs,  &c., 
which  he  might  be  at  ''  on  that  account ;  "  was  held  to  apply  only 
to  snch  costs,  &c.,  as  might  be  occasioned  by  the  distress  being 
illegal,  by  reason  of  the  landlord  having  no  right  to  distrain ;  and 
not  to  costs  incurred  by  the  broker,  in  consequence  of  the  illegal 
acts  of  his  own  servants  in  regard  to  the  goods  distrained  (t). 

An  agreement  was  made  between  the  owner  of  premises,  and  a 
surveyor,  that  the  latter  should  negotiate  with  the  Crown  for  the 
sak  of  the  premises  to  the  Crown,  and  should  be  paid  a  commission 
on  the  sum  which  might  be  obtained  by  private  treaty,  arbitration, 
&c. :  and  it  was  held  that  the  surveyor  was  not  entitled  to  be  paid, 
until  the  price  of  the  estate  was  actually  received  (u). 

So,  where  the  plaintiff  contracted  with  the  defendant  to  rent  of 

(»>  Com.  Dig.  Agreement  (C),  citing  568.    See  other  instances,  ib.  574,  n.  (a). 

27  Hen.  8,  27  b ;  Bro.  Abr.  Contract  (4).  (a)  Elliotes  case  (1777),  2  East,  P.  C. 

(o)  Gawer  v.  Fan  Dadelzen  (1887),  4  951 ;  1  Leach,  175. 

Scott,  468.  it)  Draper  v.  Thompson  (1829),  4  C. 

{p)  See  per  Lord  Denman,  C.  J.,  Jones  k  P.  84. 

▼.  Owen  (1886),  5  A.  &   B.  222,  226  ;  (w)  Bull  y.  Price  (1831),  7  Bing.  237. 


▼.  Camp  (1838),  9  Bing.  604.  Bnt  it  seems  that  a  fraudulent  neglect  to 

{q)  Waughv.  Bussell  {iSlA),  5  Taunt.  receive  the  money  would  not  bar  the 

707  ;  15  R.  11.  624.  claim  of  the  surveyor,  per  Tindal,  C.  J., 

(r)  CoUs  V.  ffulTTie  (1828),  8  B.  &  C.  ib.  241. 
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Ch.  v.  8.  2.  him  a  house  and  school-room ;  and  it  was  farther  agreed  that, 
(^^^J^v^  *'  unless  death  or  continued  ill-health  in  either  case  should  take 
of  CmtTucU,  place/'  the  defendant  should  do  certain  acts :  it  was  held,  that  the 
reasonable  construction  of  this  agreement  was,  that  these  words 
applied  to  both  parties ;  and  that  the  declaration  was  bad,  for  not 
averring  that  there  had  been  no  continued  ill-health  on  the  part 
either  of  the  plaintiff  or  the  defendant  {x). 


Constniction 
shall  be 
liberaL 


Mercantile 
contracts. 


Sect.  8. — Construction  should  be  Liberal. 

The  construction  shall  be  liberal,  that  is,  the  terms  used  in  an 
agreement  shall  prevail  according  to  their  most  comprehensive 
popular  sense,  unless  there  be  something  to  show  that  they  were 
meant  to  be  used  in  one  which  is  more  confined  (y).  Thus,  an 
indefinite  expression  may  be  understood  universally,  unless  there  be 
some  reason  to  restrain  it;  e.^.,  the  masculine  may  be  understood 
to  include  both  genders ;  as  if  a  licence  be  given  to  kill  any  beast  of 
chase  in  such  a  forest,  except  bucks,  the  exception  shall  be  taken  to 
include  does  also,  there  being  nothing  to  show  that  the  male  was 
used  in  opposition  to  the  female  (z).  So  it  is  laid  down,  that  if  two 
persons  have  goods  in  jointure,  and  give  all  their  goods,  not  only  do 
those  they  have  in  jointure,  but  their  several  goods  also  pass  (a). 

And  in  the  case  of  mercantile  contracts  it  would  seem,  that 
although  such  a  contract  points  out  a  mode  of  performance,  and 
stipulates  for  the  manner  of  payment  in  the  event  of  that  mode 
being  adopted,  it  will  not  be  so  construed  as  to  prevent  a  party  who 
performs  it  in  a  way  different  from  that  specified,  from  maintaining 
an  action  thereon  (b). 


Sect.  4. — Construction  shovld  be  Favourable. 

UoDstmction        ^^^  construction  shall  be  favourable,  so  that  the  agreement  may, 
shall  be  jf  possible,  be  supported  (c)  nam  verba  debent  iyiteUigi  cum  efectu, 


{x)  Ireland  y.  ff arris  (1845),  14  M.  k 
W.  482  ;  and  see  Hall  v.  SaiTibridge 
(1843),  6  Q.  B.  238. 

(y)  See  Whitehovse  v.  Liverpool  Oaa 
Company  (1848),  5  C.  B.  798  ;  Mallan 
V.  May  (1844),  13  M.  &  W.  611,  617. 

(2)  Brooke,  Exposit.  des  Termes,  89. 

(a)  Year  Book,  19  Hen.  6,  41. 

(b)  Read  v.  Meniatff  (1849),  7  C.  B. 
152;  S.  C,  18  L,  J.,  C.  P.  146. 

(c)  See  StraUon  y,  PeUiU  (1856),  16 
C.  B.  420 ;  Rvsaell  v.  Phillips  (1860), 


14  Q.  B.  891,  901  ;  8  Bl.  Com.  279  ; 
per  Willes,  C.  J.,  Parkhurst  v.  Smith 
(1741),  Willes,  827,  882,  H.  L.  ;  per 
Lord  Mansfield,  G.  J.,  OoodtUle  v.  Bailey 
(1777),  2  Cowp.  697,  600.  So,  by  the 
Code  Civil,  Book  III.  tit.  866,  ait.  1167, 
"when  a  clanse  is  susceptible  of  two 
meanings,  it  must  rather  oe  understood 
in  that  according  to  which  it  ma^  have 
some  effect,  than  in  that  whereby  it  can- 
not produce  any.'' 


Sect.  4. — Favourable  Construction.  113 

ni  res  magis  valeat  qiuim  pereat  Thus  where  the  declaration  Ch.  V.  a.  4. 
stated,  that  it  was  agreed  between  the  plaintiff  and  the  defendant,  cor^v^^ 
that  the  plaintiff  should  purchase  two  houses  of  the  defendant  for  ofCoiurads. 
the  residue  of  a  term  of  years,  and  that  the  defendant  should  paper 
them,  &c. ;  and,  further,  that  the  defendant  should  make  a  good 
title ;  and,  at  the  trial,  the  following  agreement  was  produced  : — 
''  Mr.  H.  (the  plaintiff)  having  agreed  to  purchase  of  Mr.  B.  (the 
defendant)  two  leasehold  houses,  &c.,  Mr.  B.  hereby  agrees  to  paper, 
^.;"  but  nothing  was  said  in  it  as  to  making  a  good  title;  it  was 
eontended  that, — even  conceding  that  in  an  agreement  for  the  sale 
of  a  leasehold,  a  contract  to  make  a  title  is  implied, — ^yet  such  con- 
tract could  not  be  implied  in  the  present  case,  because  the  agree- 
ment put  in  evidence  was  not  one  for  the  purchase  of  a  lease,  inas- 
much as  it  recited  that  such  an  agreement  had  been  entered  into 
between  the  parties :  but  the  Court  held,  that  although  the  agree- 
ment to  purchase  was  recited  in  the  past  tense,  yet  it  was  to  be 
taken  as  forming  part  of  the  transaction  which  was  the  subject  of 
the  agreement  produced  ((2). 

Again,  if  the  words  used  in  an  agreement  be  susceptible  of  two  Two  «n«a. 
flenses,  one  agreeable  to,  the  other  against  law,  the  former  sense 
flhall  be  adopted  {e) ;  for  magis  de  bono  quam  de  malo  lex  in- 
tendit  (/).  Thus,  a  bond  conditioned  ''to  assign  all  offices,"  will 
be  construed  to  apply  to  such  offices  only  as  are  by  law  assign- 
able (g).  And,  upon  the  same  principle,  if  by  a  particular  con- 
stmction,  the  agreement  would  be  rendered  frivolous  and  ineffectual, 
and  the  apparent  object  of  the  contract  would  be  frustrated ;  but  a 
contrary  exposition,  though  per  se  less  appropriate, — looking  to  the 
words  only, — would  produce  a  different  effect ;  the  latter  interpre- 
tation shall  be  applied,  if  it  can  possibly  be  supported  by  anything 
in  the  contract  or  in  the  nature  thereof.  Thus,  where  the  words  of 
a  guarantee  were  capable  of  expressing  either  a  past  or  a  concurrent 
consideration,  the  Court  adopted  the  latter  construction ;  because 
the  former  would  render  the  instrument  void  (h). 

So,  if  a  lease  be  to  A.  "  for  life,"  rendering  rent  at  Michaelmas,  "  UntiL'* 
and  there  be  a  demise,  after  his  death,  to  his  executor,  until 
Michaelmas  then  next;  the  executor — ^notwithstanding  the  word 
witil  is  in  its  general  sense  exclusive — shall  have  the  premises  for 
the  whole  of  Michaelmas  day  after  the  testator's  death  ;  that  is,  the 
term  shall  end  with  and  upon  Michaelmas  day,  and  not  on  the  day 
before;  because  otherwise  no  rent  would  be  payable  to  the  lessor  (i). 

{i)  Ball  y.  BeUy  (1842),  4  M.  ft  O.  B.  ft  B.  678,  n.  (a). 

410.  (h)  Stale  y.  Hoe  (1849),  14  Q.  B.  481. 

(<)  Go.  Utt.  42  a.  (i)  Stated  to  haye  been  so  adjudged, 

(/)  Co.  Litt.  78  b.  Mich.  80  Eliz.,  K.  B.,  8  Leon.  211;  Noy, 

{g)  Harrinffion  y.  Klqprogge  (1785),  2  Max.  14 ;  Bac.  Max.  47. 

ac.  I 
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Favowrdble 
Construction 
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f( 


From. 


It 


•On. 


n 


<c 


To." 


And,  geDerally,  the  word  '* until"  is  considered  to  admit  of  different 
meanings,  according  to  the  subject-matter  and  context  (A:). 

So,  where  a  person,  under  a  power  reserved  in  his  marriage 
settlement,  to  lease  for  twenty-one  years  in  possession  btU  not  in 
reversum,  granted  a  lease  to  his  only  daughter  for  twenty-one  years, 
to  commence  *'  from  *'  the  day  of  the  date, — this  was  held  to  be  a 
good  lease ;  and  it  was  laid  down  by  the  Court,  that  the  word 
''from"  may  be  taken  to  mean  either  inclusive  or  exclusive, 
according  to  the  context  and  subject-matter ;  and  that  they  would 
construe  it  so  as  to  effectuate  the  deeds  of  the  parties,  and  hot  to 
destroy  them  (Z) ;  and  this  principle  has  since  been  fully  recognized, 
— ^ihe  rule  being,  that  although  the  word  "  from  **  is  primd  facie 
exclusive,  yet  its  real  meaning  must  depend  on  the  circumstances 
of  the  particular  contract  (m). 

So  the  words  "  on  "  or  **  upon,"  in  a  contract,  may  mean  either 
before  the  act  done  to  which  it  relates,  or  simultaneously  with  the 
act  done,  or  after  the  act  done,  according  as  reason  or  good  sense 
require  (n).  And  so  the  word  ''to"  may  be  held  to  mean 
"  towards  "  (o). 


The  popular 
meaning  of 
words  is  to 
be  adopted. 


Sect.  6. — Popular  Meanings  to  be  Adopted. 

As  the  meaning  to  be  put  on  a  contract  is  that  which  is  the 
plain,  clear,  and  obvious  result  of  the  terms  used  therein  ;  so  these 
terms  are  to  be  understood  in  their  plain,  ordinary,  and  popular 
sense  (p),  unless  they  have,  generally,  in  respect  to  the  subject- 
matter, — as  by  the  known  usage  of  trade  or  the  like, — acquired  a 
particular  sense,  distinct  from  the  popular  sense  of  the  same  words; 
or  unless  the  context  evidently  points  out  that  they  must,  in  the 
particular  instance,  and  in  order  to  effectuate  the  immediate 
intention  of  the  parties  to  that  contract,  be  understood  in  some 
other  special  sense  (q).  And  the  same  rule  has  been  thus  stated : 
words  are  to  be  construed  according  to  their  strict  and  primary 


(k)  Per  Williams,  J.,  JFilkinstm  v. 
Gaston  (1846),  9  Q.  B.  187,  referring  to 
Jtex  T.  Stevens  (1804),  5  East,  244  ;  and 
see  Isaacs  v.  Royal  Insurance  Company 
(1870),  L.  R.,  6  Ex.  296,  in  which 
"until "  was  held  to  be  inclusive. 

(0  Fugh  V.  Duke  of  Leeds  (1777),  2 
Cowp.  714  ;  and  see  So%Uh  Staffordshire 
Tramways  Co,  v.  Sickness  and  AcciderU 
Assurance  Association,  [1891]  1  Q.  B. 
402,  where  **  from  "  was  held  to  he  ex- 
clusive. 

(m)  Wilkinson  v.  Qad(m  (1846),  9 
Q.  B.  187. 


(»;  See  per  Cur.,  Reg.  v.  Arkwright 
(1848),  12  Q.  B.  960,  970 ;  Paynter  v. 
James  (1867),  L.  R.,  2  C.  P.  348,  854. 

(o)  Colledge  v.  HaHy  (1851),  20  L.  J., 
Exch.  146 ;  6  Ex.  205. 

{p)  See  Stanley  v.  Western  Insurants 
Cwnpany  (1868),  L.  R.,  8  Ex.  71. 

(^)  Per  Lord  Ellenbo^ugh,  Robertson 
V.  French  (1803),  4  East,  180,  136;  7 
K.  R.  535.  The  same  rule  applies  as  to 
the  construction  of  an  act  of  parliament ; 
per  Lord  Tenterden,  C.  J.,  Rex  v.  Win- 
stanley  (1831),  1  C.  &  J.  434,  H.  L. 


Sect.  5. — Popular  Meanings. 


115 


Constmeiion 

o/CofUrcteis 

{Popular 

Meanings). 


acceptation^  unless,  from  the  instrument  itself  and  the  intention  of   ^^-  ^- ».  5. 
the  parties  to  be  collected  from  it,  they  appear  to  be  used  in  a 
different  sense,  or  unless  in  their  strict  sense  they  are  incapable  of 
being  carried  into  eflFect(r). 

ThuSy  in  an  action  of  covenant,  to  recover  the  arrears  of  an 
annuity  granted  to  the  plaintiff  for  the  use  of  his  sister,  who  was 
the  defendant's  wife,  the  defendant  pleaded  a  deed  executed  by  the 
plaintiff',  whereby  it  was  covenanted  that  the  defendant's  wife 
should  *'  associate,  continue  to  keep  company  with,  or  cohabit,  or 
criminally  correspond  with  J.  F.,'*  the  annuity  should  cease :  and 
it  was  ruled  at  the  trial,  that  the  object  of  this  clause  was,  to  pro- 
hibit all  intercourse,  even  mere  visiting,  however  innocent.  And 
the  Court  held  that  this  construction  was  right ;  for  it  appeared  by 
the  evidence  that,  short  of  a  criminal  intercourse,  J.  F.  was  a 
suspected  person.  The  words  of  the  deed  were  as  general  as  could 
be,  and  went  much  further  than  the  mere  exclusion  of  criminal 
cohabitation:  the  intention  was  to  put  a  stop  to  all  intercourse 
whatever  between  these  two  persons.  The  receiving  a  man's  visits 
whenever  he  chooses  to  call  is  associating  with  him.  The  parties 
had  chosen  to  express  themselves  in  those  terms,  and  the  words 
must  receive  their  common  meaning  (s). 

And,  in  like  manner,  where  a  contract  is  to  be  performed 
"  directly,'*  this  is  held,  not  to  mean  "  within  a  reasonable  time ; " 
bat  ''speedily,"  or,  at  least,  "as  soon  as  possible " (^).  So  an 
agreement  to  do  an  act  "  forthwith  "  has  been  held  to  mean  that 
it  shall  be  done  "  without  delay  or  loss  of  time  "  (u). 

The  following  letter  was  addressed  to  an  African  captain  and  **2*^?"^* 
flnpercargo  by  his  employers: — "Your  commissions  are  6Z.  per 
cent,  on  the  net  proceeds  of  your  homeward  cargo,  after  deducting 
the  usual  charges"  The  captain  sued  his  employers  for  commis- 
sion upon  the  gross  sales,  after  deducting  the  usual  charges ;  and 
on  the  trial  it  was  contended  for  the  defendants,  that  the  words 
"  net  proceeds  "  must  be  taken  to  mean  the  sums  actually  realized 
by  the  sale  of  the  cargo ;  so  that  the  plaintiff  was  not  entitled  to 
receive  a  commission  upon  the  gross  sales,  but  only  on  the  sums 
actually  realized,  after  deducting  bad  debts,  as  well  as  other 
charges  ;  and  it  was  held  that,  as  there  was  nothing  in  the  context 
to  show  that  the  words  "  net  proceeds  '^  were  not  used  in  their 


&c. 


Directly,*; 


(r)  Per  Cnr.  Mallan  v.  May  (1844),  13 
M.  k  W.  511  ;  and  see  Tielens  v.  Hooper 
;1850),  6  Exch.  830.  Therefore,  wordi 
which  Kteprimdfacie  synonymous,  ought 
to  be  so  construed^  and  the  Ck>urt  is  not 
hoond  to  give  a  separate  meaning  to  each 
vord.  See  per  Jessel,  M.  B.,  jKx  parte 
Moor  (1878),  10  Ch.  D.  530,  0.  A. 


{a)  Lord  Dormer  v.  Knight  (1809),  1 
Taunt.  417. 

it)  Dwncan  v.  Topham  (1849),  8  C.  B. 
225. 

{u)  See  per  Lord  Chelmsford,  Roberta 
V.  BreU  (1865),  34  L.  J.,  C.  P.  241,  247^ 
in  H.  L. 
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Chap.  V. — Construction  of  Contracts. 
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Congtrudion 

of  Contracts 

{Popular 

Meanings). 

"  Prosecu- 
tion." 


Exception  to 
rale  that 
popular  sense 
18  to  be 
adopted. 


ordinary  sense,  the  defendants'  construction  of  the  contract  was 
correct  (x). 

So,  where  freeholders,  who  claimed  a  common  right  of  fishing, 
subscribed  an  agreement,  to  bear  each  other's  expenses  of  defending 
ajij  prosecution  laid  against  them  for  fishing  in  the  alleged  common 
water:  it  was  held,  that  the  words  "laying  a  prosecution,''  in  this 
agreement,  must  be  taken  to  mean,  not  bringing  an  action,  but 
preferring  an  indictment  or  information,  such  being  the  ordinary 
meaning  of  the  words  (y).  And  so,  where  the  plaintiff  agreed  not 
to  enter  up  judgment  on  a  warrant  of  attorney,  unless  the  defendant 
should  dispose  of  his  business  or  become  bankrupt  or  insolvent ; 
the  words  "  become  insolvent "  were  held  to  refer  to  a  general 
inability  to  pay  debts,  and  not  to  the  fact  of  taking  the  benefit  of 
the  since  repealed  Insolvent  Debtors  Act, — there  being  nothing  in 
the  context  so  to  restrain  them  (z). 

But  where  a  practice  prevailed  of  compressing  bales  of  cotton 
wool  by  machinery,  in  order  to  improve  their  stowage,  the  furnishing 
a  cargo  of  cotton  wool  in  uncompressed  bales,  as  they  came  from  the 
grower,  was  held  not  to  be  a  compliance  with  a  contract  to  load  "  a 
full  and  complete  cargo,  not  exceeding  what  the  ship  could 
reasonably  stow  "  (a). 

And  the  rule  we  are  now  considering  is  liable  to  one  exception, 
viz.  that  the  ordinary  and  more  extensive  meaning  of  the  words 
used  in  an  agreement  ought  to  be  deputed  from,  where  they 
involve  an  absurdity ;  or  where,  if  so  construed,  they  would  entail 
upon  the  contractor  a  responsibility,  which  it  cannot  reasonably  be 
presumed  he  meant  to  assume  (6).  Thus,  a  covenant  to  pay  money, 
at  such  time  as  should  be  appointed  by  the  creditor  "  by  notice  in 
writing  sent  by  post,  or  delivered  to  or  left  at  the  house  or  last 


(x)  Caine  v.  Horsfall  (1847),  1  Exch. 
519  ;  2  0.  &  K.  849. 

As  to  the  meaning  of  the  terms  ''net 
cash,"  see  Boden  y.  French  (1851),  10 

C.  B.  886;  20L.  J.,C.  P.  148. 

As  to  the  meaning  of  the  term  "say" 
in  a  mercantile  contract,  see  M^Connell 
v.  Murphy  (1878),  L.  R.,  6  P.  C.  203  ; 
Zeeming  v.  Snaith  (1861),  16  Q.  B.  275 ; 
Gwillim  v.  Daniell  (1835),  2  C,  M.  & 
E.  61 ;  Morris  v.  Levison)  1876),  1  C.  P. 

D.  155. 

As  to  "seaworthy/*  see  Small  v. 
Oibson  (1849),  16  Q.  B,  128;  20  L.  J., 
Q.  B.  152,  158  ;  "  safely  get,"  Shield  v. 
fFilkins  (1850),  5  Exch.  804  j  "so  near 
thereto  as  a  ship  can  safely  get,"  Metcalfe 
v.  Britannia  Ironworks  Company  (1877), 
1  Q.  B.  D.  613  ;  2  ih.  428 ;  Capper  v. 
WdUace  (1880),  5  ih.  168;  DaM  v. 
Niel8(m  (1881),  6  App.  Cas.  88  ;  TA*  AU 
haTnbra  (1881),  6  P.  D.  68,  C.  A. ;  Niel- 
sen Y,Wait  (1885),  16  Q.  R  D.  67,  C.  A.; 


and  as  to  "to  be  discharged  at  usual 
fruit  berth  as  fast  as  steamer  can  deliver, 
as  customary,  and  where  ordered  by  the 
charterers,"  see  Good  v.  Isaacs,  [1892]  2 
Q.  B.  555,  C.  A. 

As  to  " sailingwith  convoy," see lAUy 
v.  Ewer  (1779),  DougL  72  ;  Anderson  v. 
PUcher  (1800),  2  B.  &  P.  164;  and 
"port,"  narrower  v.  Hutchinson  (1870), 
L.  R.,  4  Q.  B.  528 ;  5  ib.  584,  Ex.  Ch. 

(y)  Bawlins  y.  Jenkins  (1848),  4  Q.  B. 
419,  421. 

(s)  Biddlecombe  y.  Bond  (1835),  4  A. 
k  £.  832  ;  and  see  Parker  y.  Oossags 
(1885),  2  Cr.,  M.  k  R.  617. 

(a)  Benson  y.  Schneider  (1817),  7 
Taunt  272. 

As  to  general  meaning  of  "  cargo,"  see 
per  Mellifih,  L.  J.,  Borrowman  y.  Dra/y- 
Urn  (1876),  2  Ex.  D.  15,  C.  A. 

{h)  See  PribbU  v.  Boghurst  (1818),  1 
Swanst.  309,  829. 


Sect.  5. — Popular  Meanings. 
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known  place  of  abode  "  of  the  debtor ;  has  been  held  to  impose  on  Ch.  V.  s.  5. 
the  creditor  the  necessity  of  allowing  a  reasonable  time  to  elapse,   ^^^^ 
between  the  giving  of  a  notice  and  the  day  of  payment  (c).     And     {Popidar 
where  a  person  covenants  to  pay  money  or  do  any  other  act  "imme-    ^^^^')' 
diately,"  or  ''upon  demand,"  he  shall  have  a  reasonable  time  to  do 
the  act,  according  to  the  nature  of  the  thing  to  be  done  (d). 

In  cases  of  mercantile  contracts  the  words  employed  may,  by  Mercantile 
usage,  bear  a  very  different  meaning  from  their  natural  one ;  and  ^^*^^**- 
such  meaning  may  be  made  matter  of  evidence.  Hence  it  is,  that 
mercantile  contracts  are  to  be  construed  according  to  the  usage  and 
customs  of  merchants  (e)  ;  and,  accordingly,  when  they  contain 
peculiar  expressions  which  have,  in  particular  places  or  trades,  a 
known  meaning  attached  to  them,  it  is  for  the  jury  to  say  what  the 
meaning  of  these  expressions  is,  although  it  is  for  the  Court  to 
decide  what  is  the  meaning  of  the  contract  (/). 


Sect.  6. — Whole  Contract  to  be  Considered, 
Another  rule  is,  that  every  contract  is  to  be  construed  with  refer-  The  whole 

1  •  11         1    1       i.  .  I      i  /  N         1  a  •      1      contract  is  to 

ence  to  its  object,  and  the  whole  of  its  terms  (^),  and  accordingly,  be  considered. 

the  whole  context  must  be  considered  in  endeavouring  to  collect 

the  intention  of  the  parties,  even  although  the  immediate  object  of 

inquiry  be  the  meaning  of  an  isolated  clause  (h).    Ex  antecedentibus 

et  conseqiientibus  fit  optima  interpretatio  (i).     Thus  we  have  seen, 

that  in  the  case  of  a  bond  with  a  condition,  the  condition  may  be 

read,  in  order  to  explain  the  obligatory  part  of  the  instrument  (A:). 

So  we  have  seen,  that  in  determining  the  meaning  of  words  which 

are  used  for  the  purpose  of  designating  periods  of  time, — such  as 

the  words  "from"  and  "until,"  the  whole  contract  is  to  be  taken 

mto  consideration  (Z).     So  it  would  seem,  that  when  the  meaning 

of  a  contract  for  services  is  ambiguous,  the  Court  will  take  into 

consideration  even  the  price  agreed  to  be  paid  for  those  services, 


(c)  Brighiy  v.  Nwrtm  (1862),  3  B.  & 
S.  305. 

(rf)  Com.  Dig.  Condition  (G.  6) ;  Toms 
T.  Wilson  (1862),  4  B.  &  S.  442  ;  Massq/ 
r.  Sladen  (1868),  L.  B.,  4  Ex.  13. 

[e)  Per  Gibbs,  C.  J.,  Gibbon  v.  Young 
(1818),  8  Taunt.  254. 

(/)  Per  Parke,  B.,  Hutchison  v.  Boip- 
ker  (1839),  5  M.  &  W.  535. 

{g)  Per  Wilde,  C.  J.,  Richards  v. 
Bluek  (1848),  6  C.  B.  437  ;  S.  C,  and 
iee  Turner  v.  Evans  (1853),  2  £.  &  B. 
512 ;  Reid  ▼.  Fairbanks  (1853),  13  C.  B. 
692,  730  ;  Bourne  y.  Sey^nour  (1855),  16 
C.  B.  337  ;  Oage  v.  Neurmarket  Railway 


Company  (1852),  18  Q.  B.  457,  at  p.  468  ; 
Mason  y.  Cole  (1849),  4  Exch.  375. 

(h)  See  Brouming  y.  Wright  (1799),  2 
B.  &  P.  13  ;  Slavers  y.  Curling  (1836), 
3  Scott,  740 ;  8,  C.  nom.  Stevens  y. 
Cwrling,  3  Bing.  N.  C.  355. 

(i)  Plowd.  160.  See  per  Hobart,  C.  J., 
Treiichard  y.  Uoskins  (1625),  Winch,  93 ; 
per  Lord  Ellenborough,  Barton  y.  FUz- 
gerald{m2),  15 East,  530  ;  13R.  R.  519. 

(k)  Ante,  111. 

(0  Wilkinson  v.  Gaston  (1846).  9 
Q.  B.  137  ;  Rex  y.  /S^ewTW  (1804),  5  East, 
244. 


118  Chap.  V. — CoNSTRUcnoN  of  Contracts. 

Oh.  v.  s.  6.  for  the  purpose  of  enabling  them  to  determine  the  extent  of  the 
Cor^udUobe  ^®^^^  ^  ^®  rendered  under  the  contract  (m).  So,  in  a  covenant 
contidered.  to  pay  BO  much  for  every  statute  acre  of  coal  which  should  he  found 
under  certain  lands,  and,  until  the  price  should  be  fully  paid,  to 
pay  part  of  the  said  price  every  year,  whether  the  whole  of  an 
acre  of  coal  should  be  gotten  in  every  such  year  or  not ;  the 
word  *'  found  "  was  construed  to  mean — contrary  to  its  strict  and 
primary  meaning — ''ascertained  to  lie  and  be;"  because  the 
instrument,  taken  as  a  whole,  showed  that  the  price  was  to  be  paid 
for  coals  "  found  "  and  not  for  coals  "  gotten  "  (n). 

So,  where  the  plaintifiF  demised  to  the  defendant  for  a  certain 
term,  all  the  veins,  &c.  of  potter's  and  other  clay  which  then  were, 
or  should  thereafter  be  found  upon  or  under  certain  lands  of  the 
plaintiff,  he  the  defendant  yielding  and  paying  therefor  to  the 
plaintiff,  in  respect  of  all  potter's  clay  to  be  dug,  got,  or  obtained 
from  or  under  the  surface  of  any  of  the  said  lands,  a  certain  sum 
per  ton  ;  and  the  defendant  covenanted  that  he  would  dig,  or  cause 
to  be  dug  and  removed  from  the  said  lands,  in  pursuance  of  the 
said  demise,  an  aggregate  amount  of  such  .clay  of  not  less  than 
1,000  tons,  nor  a  larger  quantity  than  2,000  tons,  in  each  year  of 
the  said  term :  it  was  held  that  this  covenant,  when  taken  with  the 
other  parts  of  the  instrument,  did  not  amount  to  an  absolute  cove- 
nant by  the  defendant  to  dig  in  every  year  from  the  lands  included 
in  the  demise,  a  quantity  not  less  than  1,000  tons  of  potter's  clay ; 
but  only  to  a  covenant  to  dig  not  less  than  that  quantity,  provided 
80  much  of  such  clay  was,  or  should  be,  found  upon  or  under  the 
lands  in  question  (o). 

So,  where  the  contract  was,  to  deliver  to  the  buyer  a  quantity  of 
cotton  ''in  merchantable  condition,  the  damaged,  if  any,  to  be 
rejected  provided  it  cannot  be  made  merchantable :  "  it  was  held 
that  the  buyer  was  entitled  to  have  the  cotton  made  merchantable 
before  he  accepted  it  (p).  And  where  the  words  were : — "  We  hold 
at  your  disposal  1,000  tons  of  pig  iron,  which  we  engage  to  deliver 
to  your  order,  free  of  all  charge  into  boats,  on  the  presentation  of 
this  document  duly  indorsed  by  you :  "  it  was  held  that,  "  pre- 
sentation "  meant  delivering  up  the  document,  and  not  merely 
shotving  it  {q). 

And  it  is  said,  that  when  it  is  clear  from  the  context  in  what 
flense  words  are  used,  the  sound  rule  of  construction  is  to  give  them 

(m)  Per  Bayley  and  Yaxighan,   Bs.,  0.  P.  577. 
AlUn  V.    Cameron  (1833),  1   C.  &  M.  {p)  Morgan  v.  Oath  (1866),  8  H.  &  C. 

832.  748. 

(n)  JovoeU  v.  Spencer  (1847),  1  Exch.  (g)  BarOeU  v.  Holmes  (IZSZ),  18  C.  B. 

647,  Ex.  Ch.  630. 

{o)  Clifford  V.  Watts  (1870),  L.  R.,  5 
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that  meaning,  even  althongh  the  words  be  ieclmicaly  and  have.   Oh.  Y.  s.  e. 
technically,  a  different  meaning  (r).  Whole 

In  like  manner,  words  may  be  transposed,  if  it  be  necessary  to  do    considered, 
flo  in  order  to  give  effect  to  the  evident  intent  of  the  parties  («).  Words  may 
Ab  if  a  lease  for  years  be  made  in  February,  rendering  a  yearly  rent  ^  transposed. 
payable  at  Michaelmas-day  and  Lady-day  daring  the  term,  the  law 
will  make  a  transposition  of  the 'feasts,  viz.,  at  Lady-day  and 
Michaelmas-day,  that  the  rent  may  be  paid  yearly  daring  the  term. 
And  so  it  is  in  the  case  of  an  annuity  {t). 

So,  however  plain  the  grammatical  construction  of  a  sentence  Grammatical 
may  be,  if  it  be  clear  from  the  contents  of  the  instrument  that  the  mi^bedis^ 
apparent  grammatical  construction  cannot  be  the  true  one ;  then  regarded. 
that  which,  upon  the  whole,  is  the  true  meaning   shall  prevail, 
in  spite  of   the    grammatical    construction    of    such    particular 
sentence  (u). 

And  the  general  mode  of  construing  deeds  in  which  there  are  Effect  of 
exceptions  is,  to  let  the  exceptions  control  the  instrument,  so  &r  ^^^eptions. 
as  the  words  of  it  extend,  and  no  further  ;  and  then,  upon  the  case 
being  taken  out  of  the  letter  of  the  exception,  the  deed  operates  in 
foil  force  {x). 

As  to  the  construction  of  general  words,  the  rule  is,   verba  Genenl 
generalia  restringuntur  ad  habilitatem  rei  vel  personam  (y).     Thus,  ^w^,^^^ 
general  words  in  a  grant  must  be  understood  with  reference  to  the 
estate  which  was  in  the  grantor,  at  the  time  of  the  grant  (z).    And 
the  rule  which  is  laid  down  with  reference  to  the  construction  of 
statutes — ^namely,  that  where  several  words  preceding  a  general 
word  point  to  a  confined  meaning,  the  general  word  shall  not  have 
such  a  meaning  as  to  extend  its  effect  beyond  subjects  eQUsdem 
generis  (a), — ^would  seem  to  apply  equally  to  the  construction  of  The  J^'twdmi 
ccmtracts  (6).    Indeed  it  follows  as  a  corollary  to  the  rule  of  con-  ^'*^^  ^'*^*- 
stmction  we  are  now  considering ;  its  meaning  being  simply,  that  sreao^^  ^ 
eveiy  word  shall  be  construed  in  conjunction  with  the  words  that 
accompany  it.     Where,  therefore,  a  lease  contained  a  proviso  for  an 
abatement  of  rent  in  case  the  demised  premises  should,  at  any  time 
during  the  term,  *'  be  destroyed  or  damaged  by  fire,  flood,  storm. 


(r)  Per  Coleridge,  J.,  Qrahom.  v. 
Ewari  (1856),  1  H.  &  N.  650,  Ex.  Ch. ; 
per  Black  bum,  J.,  Miugrave  y.  Foster 
(1871),  L.  R.,  6  Q.  B.  590,  696. 

(*)  Per  Willes,  C.  J.,  Parkhurst  v. 
Smith  (1741),  Willes,  827,  H.  L.  ;  Shep. 
Touch.  84. 

(0  Co.  Utt.  217  b. 

(«)  Per  Car.  Wattgh  v.  Middleton 
<1858),  8  Exch.  862. 

(z)  Per  Lord  Eenjon,  C.  J.,  Bovning 
▼.  Bmslie  (1790),  7  T.  R.  216,  n. 

(jf)  See   West  London  Railway  Com- 


pany V.  London  and  North  Western 
BaUvxty  Company  (1858),  11  0.  B.  827, 
856,  Ex.  Ch. 

(2)  Booth  V.  AUioek  (1873),  L.  R.,  8 
Ch.  663  ;  and  see  Boddington  v.  Bobin- 
son  (1875),  L.  R.,  10  Ex.  270. 

(a)  Per  Loid  Denman,  C.  J.,  Beg,  y. 
Nevill  (1846),  8  Q.  B.  462 ;  per  Lord 
Tenterden,  C.  J.,  Sandiman  v.  Breach 
(1827),  7  B.  &  C.  96. 

(6)  See  Harrison  v.  Blackburn  (1864) 
17  C.  B.,  N.  S.  678. 
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When  con- 
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recitals. 


When  not. 


Contract  may 
be  inferred 
from  recitals. 


When  re- 
strained by 
special  pro- 
YUions. 


tempest,  or  other  inevitable  accident ;  "  it  was  held  that  the  words 
'* inevitable  accident"  must  be  construed  by  the  ixde  o{ ejtbsdem 
generis, — that  is,  that  they  must  be  taken  to  mean  accident  of  a 
kind  similar  to  ''flood,  fire,  storm,  or  tempest,"  and  not  to  include 
accidents  occasioned  by  the  acts  or  defaults  of  the  contracting- 
parties  (c).  And  so,  in  construing  a  covenant  to  keep  premises  in 
proper  repair  and  condition,  so  as  to  be  fit  for  a  particular  purpose, 
the  maxim  nosciiur  a  sociia  is  in  general  applicable,  and  the  cove- 
nant will  be  held  primd  fade  to  relate  to  their  physical  condition 
only  (d). 

And  it  is  upon  the  principle  of  this  rule  that,  when  the  words  in 
the  operative  part  of  an  instrument  are  of  doubtful  meaning, 
the  recitals  may  be  used  as  a  test,  to  discover  the  intention  of  the 
parties,  and  to  fix  the  true  meaning  of  those  words  (e). 

But  when  the  words  in  the  operative  part  of  an  instrument 
are  clear  and  unambiguous,  they  cannot  be  controlled  by  the 
recitals  (/). 

Where  words  of  recital  or  reference  manifest  a  clear  intention 
that  the  parties  should  do  certain  acts,  the  Courts  infer  from  them 
an  agreement  to  do  such  acts,  just  as  if  the  instrument  had  con- 
tained an  express  agreement  to  that  efifect  (g).  Thus  where,  in  a 
deed,  a  party  unequivocally  admits  that  he  is  liable  to  pay  a  sum  of 
money,  a  covenant  that  he  will  pay  it  may  be  implied,  unless  the 
deed  shows,  that  the  acknowledgment  of  the  debt  was  inserted 
therein  for  some  other  purpose  (h).  And  so,  in  Sampson  v. 
Easterly  (t), — where  a  lease  of  an  undivided  third  part  of  certain 
mines  contained  a  recital  of  an  agreement,  made  by  the  lessee  with 
the  lessor  and  the  owners  of  the  other  two-thirds,  for  pulling  down 
an  old  smelting-mill,  and  building  another  of  larger  dimensions ; 
and  the  lease  also  contained  a  covenant  to  keep  such  new  mill  in 
repair,  and  so  to  leave  it  at  the  expiration  of  the  term ;  but  did  not 
contain  a  covenant  to  build  it : — it  was  held,  that  such  covenant 
was  to  be  implied,  and  that  the  lessor  of  the  one-third  might  main- 
tain  an  action  of  covenant  upon  it  in  respect  of  his  interest. 

Even,  however,  where  there  is  no  recital,  general  words  in  an 


(c)  Saner  v.  Bilton  (1878),  7  Ch.  D. 
815. 

(d)  See  Netohy  v.  Sharpe  (1878),  8  Ch. 
D.  89,  C.  A. 

(«)  Per  Cur.  Walsh  v.  Trevanion 
(1850),  15  Q.  B.  7S3,  751  ;  and  see  per 
Jessel,  M.  R.,  He  MicheWs  Trusts  (1878), 
9  Ch.  D.  5  &  9,  C.  A.  ;  Beswick  v.  Swin- 
dells (1885),  8  A.  &  £.  868,  881 ;  Solly 
V.  Forbes  (1820),  2  B.  &  B.  88. 

(/)  Wa;ish  V.  Trevanicm  (1850),  16  Q. 
B.  783,  751. 

(g)  Aspdin  v.  Austin  (1844),  5  Q.  B. 


671 ;  and  see  FarraU  v.  Hildiich  (1859), 
5  C.  B.,  N.  S.  840 ;  Courtney  v.  Taylor 
(1843),  6  M.  &  G.  851 ;  MarryaU  v. 
MarryaU  (1860),  29  L.  J.,  Ch.  665  ;. 
Great  Northern  Bail.  Co.  v.  Harrison 
(1852),  12  C.  B.  676,  609  ;  Saltoun  v. 
Houston  (1824),  1  Bing.  433. 

(A)  See  per  Tindal,  C.  J.,  and  Manle, 
J.,  Courtney  v.  Taylor  (1843),  6  M.  & 
G.  851  ;  Jackson  v.  North  Eastern  BaiL 
Co.  (1877),  7  CL  D.  573. 

(i)  Sampson  Y.  Easterby  (1830),  1  C.  Ae> 
J.  105,  Ex.  Ch. 
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agreement  mO.  be  qualified  by  a  subsequent  special  provision,  unless   C^-  ^-  ^'  ^ 

full  effect  can  be  given  to  both  parts  of  the  instrument,  without  ^^^^^  j^ 

altering  or  modifying  either  (&).     Thus  where,  in  a  lease  of  a    considered, 

eolliery,  there  was  a  covenant  to  pay  as  rent,  ''  one-third  part  of 

the  money  that  should  arise,  be  made,  received  or  produced  from 

the  sale  of  the  coals ;  and  also  a  covenant  to  keep  **  true  accounts 

of  all  coal  daily  raised,  and  to  make  and  deliver  true  copies  thereof 

to  the  lessor  :  "  it  was  held  that,  taking  the  two  covenants  together, 

the  rent  was  to  be  calculated  on  the  amount  of  coals  sold,  and  not 

on  the  amount  of  money  actually  received  (Z).     And  where  a  bill  of 

sale  assigned  to  B.,  ''  all  the  household  goods  and  furniture  of  every 

kind  and  description  in  a  certain  house,  more  particularly  mentioned 

and  set  forth  in  an  inventory  or  schedule  of  even  date  therewith  ;  " 

but  the  inventory  did  not  mention  all  the  goods  in  the  house  :  it 

was  held,  that  no  goods  passed  under  the  bill,  except  those  specified 

in  the  inventory  (m). 

But  this  rule  must  be  received  with  the  qualification  expressed  Falsa  demm- 
in  the  well-known  maxim,— /atea  detnonstratio  non  nocet;  the^^^^" 
meaning  of  which  is,  that  if  there  be,  in  the  former  part  of  the 
instrument,  an  adequate  and  sufficient  description,  showing  with 
convenient  certainty  the  subject-matter  to  which  it  was  intended 
to  apply,  a  subsequent  erroneous  addition  will  not  vitiate  that 
description  (n). 

And  with  reference  to  this  subject  we  may  remark,  generally,  Etfect  of 
that  although  in  the  construction  of  all  instruments  it  is  the  duty  wherTun-^    ' 
of  the  Court  not  to  confine  itself  to  the  force  of  particular  expres-  equivocally 

expressed. 

sions,  but  to  collect  the  intention  of  the  parties  from  the  whole 
instrument  taken  together:  still  it  must  be  borne  in  mind,  that 
where,  by  the  use  of  general  words,  such  intention  is  clearly  and 
unequivocally  expressed,  every  Court  is  bound  by  it,  however 
capricious  it  may  be,  unless  it  be  plainly  controlled  by  other  parts 
of  the  instrument  (o). 

Thus,  where  a  covenant  was  entered  into  by  the  assignor  of  lllustTations 
certain  shares  in  a  patent  right,  that  he  had  good  right,  full  power, 
and  lawful  authority  to  assign  and  convey  the  said  shares,  and  that 
he  had  not  by  any  means,  directly  or  indirectly,  forfeited  any  right 
or  authority  he  ever  had,  or  might  have  had,  over  the  same :  it  was 

(i)  See  Righy  v.  Great  Western  Bail-  Hubbard  v.    ffubbard  (1860),  15  Q.  B. 

way  Company  (1849),  4  Exch.  220,  229.  227,  241,  245.     See  also  Magee  v.  Lavell 

{l)  Edvxtrds  v.  Eees  (1836),  7  C.  &  P.  (1874),  L.  R.,  9  C.  P.  107 ;    Webber  v. 

840.  Stanley  (1864),  16  C.   B.,  N.   S.    698, 

(m)  Wood  y.  Bowdiffe  (1851),  6  Exch.  752  ;  Smith  y.  Bidgway  (1866),  L.  R.  1 

407.  Ex.  831,  Ex.  Ch. 

(»)  Morrell  v.  Pisktr  (1849),  4  Exch.  (o)  Per  the  Vice-Chaiicellor,  Hwme  v. 

591,  604  ;  LUtoeUyn  v.  Earl  of  Jersey  Bundell  (1824),  2  S.  &  S.  177. 
(1843),  11  M.  k  W.  183,  189  ;   Doe  d. 
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Ch.  V.  8.  6.   held,  that  the  generality  of  the  fonner  words  of  the  covenant  was 
Cof^aoto  he  °^*  restrained  by  the  latter  {p).    And  Barton  v.  Fitzgerald  (q)  is  to 
ccnaidered.    the  same  efifect. 

8o,  where  by  a  memorandam  of  agreement  containing  words  of 
present  demise,  A.  agreed  to  let  certain  premises  to  B.  for  two 
years,  at  a  rent  certain,  and  that  B.  should  have  the  option  of 
purchase  at  the  end  of,  or  during  the  term, — "it  being  understood 
that  A.  is  possessed  of  the  same  premises  for  his  own  life,  and  the 
life  of  M.,  and  the  survivor  of  them : "  it  was  held,  that  by  this 
agreement  A  bound  himself,  to  make  title  to  the  premises  for  the 
lives  of  himself  and  M.,  and  the  life  of  the  survivor  (r). 

And  where  the  defendant  purchased  from  the  plaintiff,  an  estate 
charged  with  an  annuity  to  M.  S. ;  and  covenanted  with  the  plaintiff 
to  pay  the  annuity  to  the  person  who,  for  the  time  being,  should  be 
entitled  thereto,  and  to  indemnify  the  plaintiff  from  all  claims,  on 
account  of  the  annuity ;  the  Court  held,  that  the  covenant  to  pay 
the  annuity  was  absolute  and  independent,  and  not  qualified  by  the 
covenant  to  indemnify ;  and  that,  therefore,  the  plaintiff  might  sue 
for  the  non-payment  of  the  annuity  to  the  party  entitled,  although 
— inasmuch  as  it  was  not  a  personal  charge  on  the  plaintiff, — he 
could  not  be  damnified  by  its  non-payment  («). 

But  the  general  introductory  words  of  a  usual  covenant  for  title 

will  not  be  drawn  down  in  this  way,  and  applied  to  others  in  which 

they  are  not  found,  when  it  appears  from  other  parts  of  the  deed, 

that  such  was  not  the  intention  of  the  parties  (t). 

Contract  may       So,  for  the  same  reason,  words  used  by  way  of  exception  may 

\\gk  II i  III ifml 

fromwordRof  constitute  a  covenant  or  agreement  (u).     Thus,  a  covenant  in  a 

exception,  lease  to  plough  the  premises  demised,  "  except  the  rabbit-warren 
and  sheep-walk,"  amounts  to  a  stipulation  not  to  plough  the  rabbit- 
warren  and  sheep-walk ;  and  an  action  of  covenant  will  lie  for  so 
doing  (x). 

or  proviso,  And  in  like  manner,  a  covenant  may  arise,  even  from  words 

introduced  into  a  clause  by  way  o{  proviso  or  condition.  Thus,  if  a 
lessee  covenant  to  repair,  "  provided  always,  and  it  is  agreed,  that 
the  lessor  shall  find  great  timber  ;  "  this  amounts  to  a  covenant  by 
the  lessor  to  find  great  timber,  and  is  not  a  mere  qualification  of 
the  lessee's  covenant  (y). 

or  condition.        So,  if  A.  lease  to  B.  for  years,  on  condition  that  he  will  keep  and 

{p)  Hesse  v.  Stevenson  (1803),  8  B.  &  310. 
F.  605.  (u)  See  per  Lord  Gifford,  C.  J.,  Sal- 

iq)  Barton  v.   Fitzgerald   (1812),    16  Umn  v.  ffottston  (1824),  1  Bing.  488  ;  per 

East,  630  ;  13  R.  R.  619.  Cur.  Sampson  v.  EasUtrby  (1829),  9  B.  k 

(r)     Worthington      v.       Warrington  C.  506. 
(1848),  6  C.  B.  636.  (x)  Duke  of  St.  Albans  v.  Ellis  (1812). 

{s)  Saward  v.  Anstey  (1825),  2  Bing.  16  East,  362. 
619.  {y)  Holder  v.    Tayloc,  Roll.  Abr.  618 

(t)  Young  v.  Baincock  (1849),  7  C.  B.  (C),  1.  2. 
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leare  the  premises  in  as  good  plight  as  he  found  them ;  covenant  Ch.  V.  s.  6. 
will  lie  against  B.,  for  omitting  to  leave  the  premises  in  good  /ir^^^^^j^ 
plight  at  the  end  of  the  term  (z).  considered. 

Bat,  to  have  this  effect,  it  mnst  be  clear  that  the  words  were 
meant  to  operate  as  an  agreement,  and  not  merely  by  way  of 
condition  or  qualification  (a).  And,  therefore,  where  the  lessee  of 
an  unexpired  term,  assigned  the  lease  by  indenture  sealed  by  the 
assignee,  '*  mbject  to  the  payment  of  the  yearly  rent,  and  the  per- 
formance of  the  covenants  and  agreements  reserved  and  contained 
in  the  said  lease ;  "  this  was  held  not  to  amount  to  a  covenant  by 
the  assignee,  to  pay  the  rent  during  the  residue  of  the  unexpired 
tenn,  so  as  to  entitle  the  lessee  to  sue  him  for  not  paying  rent, 
which  he,  the  lessee,  had  been  called  upon  to  pay  to  the  lessor 
after  the  assignee  had  assigned  over  (b). 

In  general,  a  contract  must  be  construed  by  the  provisions  con-  The  Court 
tained  in  it,  and  not  by  anything  dehors;  but  still  it  appears,  that  times^l^ 
if  the  contract  be  ambiguous,  the  Court  may  look  at  the  acts  of  the  dehors  the 
parties, — although  not  to  their  declarations  or  admissionSf  either  ' 

verbal  or  written  (c) — in  order  to  ascertain  their  intention  at  the 
time  of  making  the  contract  (d) » 

Nor,  in  construing  a  contract,  is  the  Court  entitled  to  look  at  bat  not  at 
what  the  parties  thereto  said  or  did  whilst  the  matter  was  in  ^^j^^^  j^'J^q 
negotiation.     And,  therefore,  where  an  instrument  appears  to  have  instrument, 

while  the 

be^  altered  while  the  parties  were  negotiating,  the  Court  cannot  parties  were 
look  at  it  as  it  originally  stood,  and  at  the  alterations  which  were  negotiating. 
made  in  it,  to  see  whether  those  alterations  will  throw  any  light 
upon  the  question  of  intention  (e). 

In  the  case  of  ancient  documents,  where  a  question  arises  as  to  Ancient 
what  passed  by  a  particular  grant,  such  grant  may  be  explained  by  be  explained 
modem  usage  (/).  ^y  modem 

So,  several  deeds  made  at  the  same  time  to  effect  one  object,  may  j^^^^  ^^len 
be  construed  as  one  assurance,  but  so  that  each  shall  have  its  dis-  there  pre 
tinct  effect  in  carrying  out  the  main  design  (g).     Thus,  where  a  struments  i/i 
&ther  put  his  son  apprentice,  and  entered  into  a  bond  of  1,0001.  P^^  ^naterid. 
for  his  fidelity,  and  at  the  same  time  took  a  covenant  from  his 
master,  that  he  would  see  his  apprentice  make  up  his  cash  at  least 


U)  RoU.  Abr.  518  (C),  1.  6. 

[a)  Per  Lord  Denman,  C.  J.,  WoU 
ttridffe  y.  SUtcard  [\SSS),  1  G.  &  M.  645, 
Ex.  Ch.  ;  and  see  Bolder  v.  Tayloe,  Roll. 
Abr.  548  (C),  1.  8;  Oeery  v.  Reason 
(1«2»),  Cru.  Car.  128. 

{h)  fFolveridffe  Y.  Steward  {ISSZ),  1  C. 
k  M.  645,  Ex.  Gh. 

(c)  Per  Lord  Campbell,  C.  J.,  and 
Erie,  J.,  Lewis  y.  Nicholson  (1852),  18 
Q.B.  508. 

id)  See  Chapman  y.  Bluck  (1888),  5 


Scott,  515 ;  per  Tindal,  C.  J.,  Doe  d. 
Pearson  y.  Rtes  (1882),  8  Bing.  178  ;  but 
see  per  Maule,  J.,  Doe  d.  Morgan  y. 
Powell  (1844),  7  M.  &  G.  980. 

(f)  See  Inglis  y.  ButUry  (1878),  3 
App.  Gas.  552  ;  and  see  per  Cur.  Cwmjber' 
land  y.  Bowes  (1854),  15  C.  B.  848. 

(/)  Per  Parke,  B.,  Duke  of  Beaufort 
y.  Mayor  of  Swansea  (1849),  8  Exch. 
418. 

{g)  1  Fonbl.  Tr.  Eq.  5th  ed.  486,  487. 
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Ch.  v.  b.  6. 

W7u>le 

Contract  to  be 

considered. 


Lease  and 
counterpart. 


Ambigaons 
terms. 


Inconsistent 
or  repugnant 
clauses. 


Words 
insensible. 


once  a  month :  it  was  held,  on  a  bill  filed  to  be  relieved  against  an 
action  brought  on  the  bond,  that  the  bond  and  the  covenant  ought 
to  be  taken  as  one  agreement ;  and  that,  therefore,  the  father 
should  be  answerable  for  no  more,  than  the  master  could  prove  the 
apprentice  embezzled  in  the  first  month  when  the  embezzlement 
began  (h).  So,  a  lease  and  counterpart  are  two  instruments  relating 
to  one  transaction ;  and  a  palpable  mistake  in  the  lease  may  be 
corrected  by  reference  to  the  counterpart,  just  as  it  might  be  by 
reference  to  other  parts  of  the  lease  itself  (i).  And  where  there  were 
two  instruments  in  pari  materia,  but  not  made  at  the  same  time :  it 
was  held  that  the  later  instrument  might  be  looked  at,  to  aid  the 
Court  in  construing  the  earlier  (k). 

It  is  also  a  well-approved  rule  that,  where  parties  have  used 
language  which  admits  of  two  constructions,  the  one  contrary  to 
the  apparent  general  intent,  and  the  other  consistent  with  it,  the 
law  assumes  the  latter  to  be  the  true  construction  (l). 

Where  the  dififerent  parts  of  an  instrument  are  inconsistent, 
eifect  must  be  given  to  that  part  which  is  calculated  to  carry  into 
efifect  the  real  intention ;  and  that  part  which  would  defeat  it  must 
be  rejected  (m).  And  where  there  are  two  clauses  in  a  contract,  so 
totally  repugnant  to  each  other  that  they  cannot  stand  together, 
the  former  is  to  be  received  and  the  latter  rejected  (n).  Thus,  if 
there  be  a  personal  covenant,  followed  by  a  proviso  that  the 
covenantor  shall  not  be  personally  liable  under  the  covenant, 
the  proviso  is  repugnant  and  void ;  whereas,  if  the  proviso 
merely  limits  the  personal  liability  under  the  covenant,  with- 
out destroying  it,  the  proviso  is  valid  (o). 

And  so,  if  there  be  in  a  contract  a  word  or  phrase  to  which  no 
sensible  meaning  can  be  given,  it  must  be  eliminated  in  order  to 
carry  out  the  intention  of  the  parties  (p). 


Sect.  7. — Construction  according  to  lex  loci  contract'ds. 

Contract  to  be      It  is  an  undoubted  general  rule,  that  the  law  of  the  country 
where  it  is  made  is  to  be  considered  in  expounding  a  contract  (g)» 


expounded 
according  to 
the  lex  lod 
contractus. 


(h)  Montagiie  v.  Tidcombe  (1705),  2 
Vem.  519. 
(i)  Burchell  v.  Clark  (1876),  2  C.  P. 

(k)  Per  Alexander,  C.  B.,  FowUr  v. 
HurUtr  (1829),  8  Y.  &  J.  606. 

{I)  Per  Cur.  Ford  v.  Beech  (1848),  11 
Q.  B.  862,  Ex.  Ch. 

(m)  Per  Cur.  WoUk&r  v.  GiUs  (1848), 
6  C.  B.  662,  702. 


(n)  Shep.  Touch.  88  ;  and  see  Fumi- 
vail  V.  Coomhes  (1863),  5  M.  &  G.  786. 

(o)  Per  Jessel.  M.  R.,  Williams  v, 
Hathaioay  (1877),  6  Ch.  D.  544. 

(p)  Per  Brett  and  Archibald,  JJ., 
StoTie  V.  Corporation  of  Yeovil  (1876),  1 
C.  P.  D.  691. 

{q)  Per  Lord  Mansfield,  C.  J.,  Robinson 
V.  Bland  (1793),  1  W.  Bl.  234,  at  p. 
256 ;    per  Tindal,    C.   J.,    Trinibey   v. 
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And,  accordingly,  before  proceeding  to  interpret  a  foreign  contract,   Ch.  V.  s.  7. 

the  Court  must  first  be  informed  of  any  special  law  or  peculiar  rule   ^^5^|^^ 

of  construction  of  the  foreign  state,  whereby  the  contract  may  be      UxlocL 

affected  (r).     Thus,  in  an  action  for  money  pHid  for  the  use  of  an 

infant,  but  not  for  necessaries,  it  appeared  that  the  cause  of  action 

accrued  in  Scotland,  and  that  the  defendant  was  under  age  ;  but  it 

did  not  appear  from  the  evidence,  what  was  the  law  of  Scotland  in 

regard  to  the  defendant's  liability.     And  Lord  EJdon  said : — **  I 

hold  myself  not  warranted  in  saying  that  such  a  contract  is  void  by 

the  law  of  ScoUand,  because  it  is  void  by  the  law  of  England, 

The  law  of  the  country  where  the  contract  arose  must  govern  the 

contract ;  and  what  that  law  is  should  be  given  in  evidence  to  me 

as  a  fact.     No  such  evidence  has  been  given,  and  I  cannot  take  the 

&ct  of  what  that  law  is  without  evidence  **  (s). 

But  this  rule  admits  of  an  exception  :  viz.,  when  the  parties  at  Rule  in  the 
the  time  of  making  the  contract,  had  a  view  to  its  execution  in  a  ^t^madTin 
different  kingdom ;  for  contracts  are  also  to  be  considered  according  one  country, 
to  the  place  where  they  are  to  be  executed  (t),  and  the  Court  will  formejnn 
k)ok  at  all  the  circumstances  to  ascertain  by  the  law  of  which  ^o^^'- 
coantry  the  parties  intended  the  contract  to  be  governed,  and  will 
enforce  the  contract  accordingly,  unless  it  should  contain  stipula- 
tions   contrary  to    morality  or    expressly  forbidden  by  positive 
law  (u).     Thus,  a  bill  of  exchange  payable  in  France  is  a  foreign 
bill,  although  it  be  actually  made  in  England.    And,  due  notice  of 
dishonour  being  parcel  of  the  contract,  it  is  sufficient  to  entitle  a 
party  to  recover  on  such  a  bill  in  this  country,  to  show  that  he 
gave  notice  of  dishonour  according  to  the  law  of  France  (x). 

And  in  the  case  of  contracts  of  afi&eightment,  if  the  contract  Contracts  of 
does  not  provide  otherwise,  then,  as  between  the  parties  thereto,     "*^   ™*^  * 
all  questions  arising  under  such  contract  in  respect  of  sea  damage 
and  its  incidents,  are  to  be  determined  by  the  law  of  the  country  to 
which  the  ship  belongs  (y). 


Vigrtier  (1834),  1  Ring.  K.  C.  151 ;  and 
•ee  Ferguston  v.  Fyfe  (1841),  SCl.k  Fin. 
121 ;  and  X>0  2a  Fega  v.  Vianna  (1880), 
1 B.  k  Ad.  284. 

(r)  Di  Sara  v.  PhUlips  (1868),  88  L. 
J.,  Ch.  129,  H.  L. 

(t)  Male  V.  Roberts  (1800),  8  £sp.  168, 
164 ;  6  R.  R.  823.  As  to  evidence  of 
foreign  law,  see  Baron  de  Bode*8  case 
a845),  8  Q.  B.  208. 

(0  Per  Lord  Mansfield,  C.  J.,  Bobinson 
T.  Bland  (1793),  1  W.  Bl.  284,  at  pp. 
256,  259  ;  see  further  Oibbs  y.  Fremont 
(1853),  9  Exch.  25  ;  Duncan  v.  Cannan 
(1854),  23  L.  J.,  C.  265. 

<v)  Missouri  Steamship  Company^  In 
n,  42  Ch.  D.  321,  C.  A.  (Contract  in 
Xaaachosetts  to  convey  cattle  from  Bos- 


ton to  England  in  British  ship,  the  ship- 
owner not  to  be  liable  for  negligence— a 
stipulation  void  by  Massachusetts  but  not 
by  English  law. ) 

(x)  Bothschild  v.  Cfurrie  (1841),  1  Q. 
B.  43,  questioned  in  Story  on  Bills, 
sect.  296  and  note  ;  and  perhaps  irre- 
concilable with  Allen  v.  Kemhle  (1848), 
6  Moo.  P.  C.  314 ;  but  followed  in  Hirseh- 
field  V.  Smith  (1866),  L.  R.,  1  C.  P.  840, 
and  now  to  be  considered  as  settled.  See 
Bouquette  v.  Overmann  (1875),  L.  R.  10 
Q.  B.  525. 

(y)  Lloyd  v.  auibert  (1865),  6  B.  &  S. 
100 ;  L.  R.,  1  Q.  B.  115,  Ex.  Ch.  ;  and 
see  Missottri  Steamship  Company^  In 
re,  42  Ch.  D.  321,  and  note  (^u),  ante. 
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Ch.  v.  8.  7. 

Cowtrvction 

according  to 

lex  loci. 

Ascertainment 
of  meaning 
of  contracts 
in  foreign 
language. 


Local  terms 
or  phrases. 


1000  =  1200 
rabbits. 


Meaning  of 
the  parties  is 
for  tne  jury. 


Proceedings 
to  enforce  a 
foreign  con- 
tract are  go- 
verned by  the 
lex  loci  fori. 


Where  a  Brazilian  in  Brazil  execnted  a  power  of  attorney  in 
Portuguese  to  a  London  stockbroker  to  buy  and  sell  stock,  and 
afterwards  sought  to  set  aside  a  sale  of  stock  on  the  ground  that  it 
was  not  warranted  by  the  power,  the  Court  held  that  the  intention 
of  the  Brazilian  was  to  be  ascertained  by  competent  translators  and 
experts,  including,  if  necessary,  Brazilian  lawyers,  and  that  if 
according  to  such  evidence,  the  intention  appeared  to  be  that  the 
authority  should  be  executed  in  England,  the  extent  of  that 
authority,  so  far  as  transactions  in  England  were  concerned,  must 
be  determined  by  English  law  (z). 

And  even  as  to  contracts  made  in  this  country,  there  are  cases  in 
which  regard  must  be  had  to  the  usage  or  custom  of  the  place 
where  the  contract  was  made,  or  to  which  it  had  reference,  in 
order  to  discover  the  meaning  and  intention  of  the  parties.  Where, 
therefore,  it  appeared,  that  in  the  place  where  a  contract  concerning 
a  sale  of  cider  was  made,  that  word  meant  the  juice  of  the  apples 
as  soon  as  it  was  expressed :  it  was  held,  that  the  contract  must  be 
construed  to  have  been  for  a  sale  of  cider  in  that  sense  of  the 
word  (a).  And  so,  where  a  lease  was  granted  of  a  warren  in 
Suffolk^  and  the  landlord  covenanted  to  pay  60Z.  per  thousand  for 
the  rabbits,  which  the  tenant  was  to  leave  on  the  premises ;  and 
it  appeared  that,  by  custom  in  Suffolk  in  such  cases,  one  thousand 
rabbits  meant  one  tlwusand  two  hundred :  it  was  held  that  the 
landlord  was  only  bound  to  pay  for  rabbits  reckoned  at  that 
rate  (&). 

In  cases  such  as  these,  however,  it  is  for  the  jury  to  say,  on  the 
whole  evidence,  whether  or  not  a  contract  which  contains  terms 
which  have  a  peculiar  meaning,  owing  to  some  usage  or  custom, 
was  in  fact  made  with  reference  to  that  usage  or  custom ;  and  that 
the  mere  fact  of  the  existence  of  such  a  custom  in  the  district  in 
which  the  subject  of  the  contract  lies,  is  not  sufficient  to  establish, 
as  a  matter  of  law,  that  the  meaning  of  the  contract  is  in  con- 
formity with  the  custom  (c). 

But  in  seeking  to  enforce  a  foreign  contract  by  action  in  this 
country,  all  the  provisions  of  our  law  which  have  relation  to,  and 
which  regulate  the  time  and  mode  of  proceeding,  and  the  practical 
conduct  of  the  suit,  must  be  consulted  without  regard  to  the  foreign 
law  upon  these  subjects ; — ^the  rule  being,  that  as  to  everything 
that  is  incident  to  the  remedy  at  law  for  a  breach  of  the  contract, 
the  lex  loci  fori  in  which  the  remedy  is  sought,  shall  prevail  {d). 


(z)  ChcUenay  v.  Brazilian  Submarine 
Telegraph  Company,  [1891]  1  Q.  B.  79, 
C   A. 

(a)  Studdy  v.  Sanders  (1826),  6  B.  & 
C.  628. 

(6)  Smith  y,   Wilson  (1832),  3  B.  & 


Ad.  728. 

(c)  Per  Lord  Denman,  C.  J..  Clayton 
V.  Oregson  (1836),  6  A.  &  E.  802. 

(rf)  See  Rothschild  v.  Currie  (1841),  1 
Q.  B.  43,  49  ;  Ruber  v.  iS'^'7i^(1835),  2 
Scott,  804 ;  Bullock  v.  Caird  (1875),  L. 
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Thus  it  is  held,  that  a  verbal  agreement  made  abroad,  although  it  Ch.  V.  s.  7. 
may  be  enforceable  in  the  country  where  it  is  made,  cannot  be  ^^^^^^ 
enforced  in  the  Courts  of  this  country,  if  it  be  an  agreement  which  kx  locL 
the  Statute  of  Frauds  requires  to  be  put  into  writing  (e).  And  the 
tiine  of  Umitation  of  the  action  falls  within  the  same  rule,  and  is 
goTemed  by  the  law  of  the  country  where  the  action  is  brought  (/). 
ThuB,  where  an  instrument  was  made  in  Scotland^  which  by  the 
Scotch  law,  had  the  operation  and  effect  of  a  bond ;  and,  by  that 
kw,  a  term  of  forty  years  was  allowed,  within  which  a  suit  might 
be  instituted  upon  such  an  obligation ;  to  an  action  brought  in  this 
eoantry  upon  the  instrument  as  a  Scotch  bond,  the  declaration  in 
which  set  forth  the  Scotch  term  of  limitation,  the  defendant 
pleaded  the  English  Statute  of  Limitations ;  and  upon  demurrer 
to  the  plea  it  was  held,  that  the  remedy  in  this  country  was  to  be 
gOYemed  by  our  law  of  limitation,  and  that  the  claim  here  was 
barred  thereby  (g). 

Where  it  appeared,  in  an  action  upon  an  unstamped  Jamaica  Eflfect  of 
agreement,  that  by  the  law  of  that  island  the  contract  required  a  J^^^  '^^ 
stamp,  and  was  void  for  want  of  it :  the  Court  held,  that  the  action 
eodd  not  be  maintained  in  this  country  (h) ;  and  so  it  would  be  in 
any  case  where,  for  want  of  a  stamp,  a  contract  made  in  a  foreign 
ooontry  is  Toid  (t).  But  where,  by  the  revenue  laws  of  a  foreign 
state,  a  document  must  be  stamped  merely  in  order  to  its  being 
reeeivable  in  evidence  in  the  Courts  of  that  state,  the  want  of  a 
stamp,  in  pursuance  of  the  lex  loci,  forms  no  objection  to  its 
admissibility  in  evidence  in  this  country :  for  our  Courts  do  not 
notice  the  reventie  laws  of  any  other  state.  And  therefore,  where 
an  action  was  brought  for  money  lent  in  France,  and  unstamped 
receipts  were  produced  in  proof  of  the  loan ;  evidence  to  show  that, 
by  the  law  of  France,  such  receipts  required  stamps  to  render  them 
Talid,  was  rejected  (k). 


R.,  10  Q.  B.  276.  By  the  Code  Civil, 
B(x>k  I.,  tit.  1,  art.  13,  it  is  provided : 
"  that  the  foreigner  who  shall  have  been 
pennitted  by  the  government  to  establish 
ttifl  domicile  in  France,  shall  enjoy  in 
ihat  country  all  civil  rights,  so  long  as 
h6  shall  continue  to  reside  there. 

**A  /oreigTier,  although  not  resident 
in  f  ranee,  may  be  cited  before  the 
French  courts  to  enforce  the  execution 
of  engagements  contracted  by  him  in 
Frmce  with  a  Frenchman ;  he  may  be 
ftommoned  before  the  tribunals  of  France, 
on  account  of  engagements  entered  into 
by  him  wUh  Frenishmen  in  a  foreign 
country. 

"A  Frenchman  may  be  summoned 
before  a  French  -court  for  engagements 
contracted  by  him  in  a  foreign  country, 
thoi^  with  a  foreigner.     In  all  causes. 


except  commercial  ones,  in  which  a 
forei^er  shall  be  plaintiff,  he  shall  be 
required  to  give  security  for  the  pay- 
ment of  the  costs  and  damages  incident 
to  the  suit,  unless  he  possess  in  France 
immoveable  property  of  value  sufficient 
to  guarantee  such  payment." 

(c)  Leroux  v.  Broum  (1852),  12  C.  B. 
801.  But  see  as  to  this  case,  Williams 
V.  Wheeler  (1860),  8  C.  B.,  N.  S.  299. 

(/)  ffuber  V.  Steiner  (1835),  2  Scott, 
804. 

{g)  British  Linen  Company  v.  Drumr 
mond  (1830),  10  B.  &  C.  903. 

(h)  Alves  Y.Hodgson{l797),  7T.  R  241. 

{%)  Bristow  V.  Sequevills  (1850),  5 
Exch.  276. 

{k)  Bristow  v.  SequevilU  (1850),  5 
Exch.  275  ;  Jam^  v.  Catherwood  (1823), 
8  D.  &  B.  190. 
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Ch.  Y.  b.  7.       And  the  assignee  of  an  Irish  judgment  by  cognovit  might,  by  the 
Consb^um,  common  law,  sue  in  this  country  in  his  own  name  (Z). 
Ux  loci.  It  has  been  held,  however,  that  our  Courts  will  not  enforce  a 


will  not  en 
force  a  con 
tract  made 
abroad. 


Ass^eei^"  contract  made  abroad,  if  it  be  expressly  stipulated  in  such  contract, 
Irish  judg-  that  no  proceeding  shall  be  taken  thereon  in  a  foreign  country. 
^       .     ...  This  was  first  decided  in  the  case  of  Oiena/r  v.  Meyer  (?n),  which 

Cases  in  wmch  i.  i      i 

oar  Courts  was  an  action  brought  by  a  foreign  seaman  for  wages,  he  haying, 
in  his  own  country,  entered  into  articles  with  the  master,  who  was 
also  a  foreigner,  by  one  clause  in  which  the  crew  had  agreed  *'  not 
to  institute  any  suit  against  the  master  in  foreign  countries,"  but 
to  ''  abide  by  the  maritime  code  of  their  own  country,  and  the 
adjudication  of  their  own  courts."  And  in  Johnson  v.  Machielsne  (n), 
— which  was  also  an  action  for  seaman's  wages,  and  where  it 
appeared  that  the  crew,  who  were  foreigners,  had  agreed  in  their 
own  country,  ''that  they  would  not  in  foreign  parts  prosecute 
payment  of  any  money  whatever  of  the  captain,  but  be  satisfied 
with  what  he  might  be  pleased  to  advance  them  abroad  in  deduc- 
tion of  their  wages," — it  having  been  contended,  that  the  juris- 
diction of  our  Courts  could  not  be  thus  excluded,  Lord  ElUnborough 
said,  ''  by  the  personal  contract  between  the  individuals  before  the 
Court,  it  is  expressly  stipulated  that  the  mariners  shall  not  sue  the 
captain  for  wages  in  foreign  parts.  It  is  impossible  for  me  to  say 
that  this  stipulation  is  void.*' 

So  it  would  appear,  that  if  a  foreign  law  of  limitation  extin- 
guished, not  merely  the  remedy  on  a  contract,  but  the  right  or 
contract  itself,  the  Courts  of  this  country  would  take  notice  that 
this  was  so,  and  give  efi*ect  thereto  (o). 

And  it  seems  that,  where  money  is  due  upon  a  contract,  it  is  to 
be  paid  according  to  the  currency  of  the  place  or  country  in  which 
it  is  stipulated  that  the  payment  shall  be  made  (p). 


Mode  of 
|)ayment. 


Verba  carta- 
rum  fortius 
aecipiuTUur 
contra  prO' 
fcrcTitctn, 


Seot.  8. — Construction  most  strongly  against  Qranior. 

Another  rule  is,  that  a  deed  or  other  instrument  shall  be  taken 
most  btrongly  against  the  grantor  or  contractor.  Thus,  if  tenant 
in  fee  simple  grant  to  any  one  ''  an  estate  for  life  "  generally,  it 
shall  be  construed  an  estate  for  the  life  of  the  grantee  {q).     So,  if 


{T)  0*Callag7ian    v.     Marchioness    of 
Thonumd  (1810),  8  Taunt.  82. 

(m)  Gienar  v.  Meyer  (1796),  2  H.  Bl. 
608  ;  3  R.  R.  520. 

(n)  Jo?inson  y.  Madhielane  (1811),  3 
Camp.  44  ;  18  R.  R.  745. 

(o)  Huber  v.  Steiner  (1836),  2  Scott, 
804. 


{p)  Story's  Conf.  of  Laws,  s.  272  a ; 
and  see  Scott  v.  Beavan  (1881),  2  B.  & 
Ad.  78. 

(g)  5  Co.  7  b;  Sbep.  Touch.  87.  Black- 
stone  draws  a  distinction  between  an 
indenture  and  a  deed-poll;  ''for  the 
words  of  an  indenture,  executed  by  both 
parties,  are  to  be  considered  as  the  words 
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two  tenants  in  common  grant  a  rent  of  ten  shillings,  this  is  several,   Ch.  Y.  s.  8. 
and  the  grantee  shall  have  ten  shillings  from  each;  but  if  they  ^?^J!f^^ 
make  a  lease,  and  reserve  ten  shillings,  they  shall  have  only  ten      against 
shillings  between  them  (r).     So,  in  the  case  of  a  guarantee,  if  the     ^^^' 
party  who  gives  it  uses  ambiguous  language,  such  ambiguity  will  Guarantee, 
be  taken  most  strongly  against  himself  (s).    And  the  same  rule 
holds  in  the  case  of  an  exception  in  a  lease ;  so  that,  if  there  be  Exception  in 
any  doubt  about  the  meaning  of  the  exception,  the  words  thereof,  ^^^' 
being  the  words  of  the  lessor,  are  to  be  construed  favourably  for 
the  lessee,  and  against  the  lessor  (t). 

So,  if  a  carrier  give  two  different  notices,  limiting  his  respon-  Notices. 
sibiUty  in   cases  of  loss  of  goods,  he  is  bound  by  that  which  is 
least  beneficial  to  himself  (ti).     So,  a  notice  under  which  a  party 
daims  a  general  lien  is  to  be  construed  most  unfavourably  to 
himself  (r).     So,  if  an  instrument  be  made  in  terms  so  ambiguous 
as  to  make  it  doubtful  whether  it  be  a  bill  or  a  note,  the  holder 
may,  as  against  the  maker  of  the  instrument,  treat  it  as  either  at 
his  election  (x).     So  where  a  man,  for  good  consideration,  gave  a  « Never"  to 
note  expressed  to  be  *'  for  money  borrowed,  which  I  promise  never  1^7* 
to  pay ;  "  the  word  never  was  rejected  (t/). 

This  role  of  construction,  however,  is  clearly  subject  or  subor-  Limitations 
dinate  to  all  those  principles  of  exposition  to  which  we  have  before  °^  *^"  "^^®* 
adverted.  For  although  it  is  a  rule  calculated  and  intended  to 
defeat  studied  ambiguity  of  expression,  yet  it  is  also  considered  as 
a  rule  of  some  strictness  and  rigour,  and  the  last  to  be  resorted  to ; 
a  rule,  in  fact,  never  to  be  relied  upon,  but  where  other  rules  of 
construction  fail  (z).    Accordingly,  it  cannot  be  applied  except  in 


of  them  both ;  for  though  deliyored  as 
tbe  words  of  one  party,  yet  they  are  not 
lus  words  only,  because  the  other  party 
has  given  his  consent  to  every  one  of 
them.  But  in  a  deed-poll  executed  only 
by  the  grantor,  they  are  the  words  of 
the  grantor  only,  and  shall  be  taken 
most  strongly  against  him  ;  lb.,  citing 
Co.  litt  134."    In  the  case  of  croum 

Smts,  the  rule  of  construction  is  said  to 
,  that  the  instrument  shall  be  taken 
most  favourably  for  the  king  ;  J.  Chitty, 
jim.,  on  Prerogatives  of  the  Crown,  391. 

(r)  Co.  Litt  197  a. 

(9)  Per  Tindal,  C.  J.,  ffargreave  v. 
Smte  (1829),  6  Bing.  244. 

(0  Shep.  Touch.  100  ;  Earl  of  Car- 
digan  v.  Armitage  (1823),  2  B.  &  C. 
197 ;  per  Bay  ley  and  Holroyd,  JJ., 
BuUen  v.  Denning  (1826),  5  B.  &  C. 
842.  See  j)er  Bay  ley,  J.,  Rex  v.  Parody 
(1830),  1  B.  &  Ad.  375,  at  p.  281,  as  to 
to  exception  in  a  statute. 

(»)  Munn  V.  Baker  (1817),*  2  Stark. 
256 ;  19  R.  R.  715. 

C.C. 


(v)  See  Cumpston  v.  Eaigh  (1836),  2 
Scott,  684. 

(aj)  Lloyd  v.  Oliver  (1852),  18  Q.  B. 
471 ;  JSdisy.  Bury  (lS27)y  6  B.  &C.  438. 

{y)  Per  Lord  Mansfield,  C.  J.,  BitSMll 
V.  Langstaff  (1781),  B.  R.  M.  21  G.  3  ; 
per  Lord  Hardwicke,  C,  Simpson  v. 
Vaughan  (1739),  2  Atk.  32. 

(2)  Per  Cur.  Lindus  v.  Melrose  (1858), 
3  H.  &  N.  177,  182,  Ex.  Cham.  ;  2  Bl. 
Com.  380 ;  Bac.  Max.  reg.  3.  The 
French  law  is  as  follows: — ^^ Dans  la 
dotUe,  la  convention  a'inierprite  contrc 
celui  qui  a  stipiiU^  el  en  faveur  de  ctlui 

ri  a  contract  Vobligation.*'  Code  Civil, 
3,  tit.  8,  art.  1162  ;  and  see  1  Pothier 
on  Obi.  by  Evans,  58.  Roguon,  in  his 
edition  (1831)  of  the  Code,  observes  on 
the  words  **Qui  a  stipuW*  as  follows  : — 
**  on  appelle  stipulant  eelui  eti  faveur  de 
qui  C obligation  est  contracUCy  et  pro- 
mettant  celui  qui  eontra>ete  V obligation  ou 
qui  s' oblige;  le  stipulant  s*appelle  plus 
ordinairement  creancier,  et  le  promettan 
debiteur."    And  on  the  words  "  De  celit 
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Ch.  Y.  b.  8.   cases  of  ambiguity  (a) ;  and  even  then  regard  must  first  be  had  to 

^^onSra^  the  apparent  intention  of  the  parties,  as  it  is  to  be  collected  from 

against      the  whole  context  of  the  instrument  (b).     And  in  cases  of  penalties 

^"^-      or  forfeitures  (c),  or  where  a  harsh  construction  would  work  awrong 

to  a  third  person  (d),  the  rule,  that  contracts  shall  be  construed 

most  strictly  against  the  contractors,  seems  not  to  apply  at  alL 


bound. 


Sect.  9. — Rights  and  lAdbUities  oj  Executors. 

It  is  further  necessary,  in  construing  contracts,  to  keep  in  view 
the  following  maxims. 
Personal  re-  It  is  a  presumption  of  law,  that  the  parties  to  a  contract  bind  not 
m^edly  ^^  only  themselves,  but  their  personal  representatives  (e).  Executors, 
therefore,  whether  named  in  the  contracts  or  not,  are  liable  on  all 
contracts  of  the  testator  which  are  broken  in  his  lifetime  ;  and,  with 
the  exception  of  contracts  in  which  personal  skill  or  taste  is  required, 
on  all  such  contracts  broken  after  his  death  (/) ;  and  such 
parties  may  likewise  sue  on  a  contract,  although  they  be  not  named 
therein  (g). 

But  the  heir  is  not  bound  by  the  obligation  of  the  ancestor  unless 
he  be  expressly  named  therein  (h). 


Aliter  as  to 
the  heir. 


Contracts 
when  to  be 
held  joint  or 
several. 


Sect.  10. — Contracts^  when  joint  or  severaL 

As  to  the  joint  or  several  liability  of  co-contractors  the  true  rule 
is  that  even  in  the  absence  of  express  words,  an  agreement  primd 
fade  joint  may  be  construed  to  be  several,  if  the  interest  of  either 
party,  appearing  upon  the  face  of  the  instrument,  shall  require  that 
construction  (t).    And  so,  on  the  other  hand,  although  there  be 


qui  a  contr<xd^y"  he  comments  thus  : — 
**  Car  celui  qui  a* est  obliqi,  est  toujours 
suppose  avoir  votUu  contrader  le  lien  le 
mains  rigoureux ;  ambiguitas  contra 
stipulatorem  est  II  y  a  eaxqftion  d 
ce  principe,  lorsgue  Vune  des  parties  4tait 
particuliirement  oblige  (Tea^liqu^r  daire' 
ment  ce  A  quoi  elle  s*obligeaU :  commCy  par 
escemple,  un  vendeur  "  (art.  1602). 

(a)  Per  Tindal,  0.  J.,  Borradaile  v. 
ffunter  (1848),  5  M.  ft  O.  639. 

(b)  Per  Lord  Eldon,  0.  J.,  Brotoning 
V.  Wright  (1799),  2  B.  &  P.  18  ;  6  R.  R. 
521 ;  per  Park,  J.,  Nind  v.  MarehaU 
(1819),  1  B.  &  B.  319  ;  and  see  Taylor  y. 
Corporation  o/SL  Helens {lS77)t  6  Ch.  D. 
264,  per  Jessel,  M.  R.,  who  doubted  the 
value  of  the  maxim  /ortiuSf  <6c,  at  the 
present  day  altogether. 


(c)  See  1  Powell  on  Contracts,  897; 
3  Chit  Com.  L.  115. 

(d)  Shep.  Touch.  88 ;  Co.  Litt  42  a. 

(e)  Witts  V.  Murray  (1850),  4  Exch. 
843,  865  ;  and  see  Chap.  XXVL,  sect  8, 
post, 

(/)  Per  Parke,  B.,  Siboni  v.  KirJemwi 
(1836),  1  M.  &  W.  418. 

(g)  See  Conv.  Act,  1881,  §§  58,  59. 

(h)  2  Wms.  Saund.  187  ;  Co.  Litt 
209  a  ;  but  see  Conv.  Act,  1881,  ss.  58,  59. 

(i)  Per  Parke,  B.,  Sorshie  v.  Park 
(1843),  12  M.  k  W.  146;  Foley  v. 
AddenJbroke  (1843),  4  Q.  B.  197  ;  Hop- 
kinson  v.  Lee  (1845),  6  Q.  B.  965  ;  Had- 
don  y.  Ayers  (1858),  1  £.  &  E.  118  ;  and 
see  Ex  parte  Harding  (1879),  12  Ch.  D. 
557,  C.  A. 

For  case  of  underwriters  sabscribing 
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vords  which  prima  fade  create  a  several  agreement,  yet,  if  the  ^^  ^-  "•  ^^• 
agreement  be  so  framed  as  to  be  ambiguous,  it  will  be  held  to  ^T^^j^^ 
be  joint  if  the  interest  be  joint,  and  several  if  the  interest  be   (i^^^s^  Joint 

1  /7s  and  Several). 

several  (k),  

Where  a  contract  is  joint,  all  the  co-contractors  have  a  right  to  ^^^  of  jndg 

_    ,  ment  against 

insist  on  bemg  sued  together.    If  by  reason  of  their  not  so  insist-  one  joint 
ing,  judgment  is  recovered  against  one  of  them,  such  judgment,  contractor 
ihongh  unsatisfied,  is  a  bar  to  any  action  against  the  others.     This  ^gnOaU  v. 
is  the  effect  of  King  v.  Hoare  ©,  as  approved  by  the  House  of -^^miiftm. 
Lords  in  Kendall  v.  Hamilton  (m),  in  which  it  was  held  that  an 
action  and  unsatisfied  judgment  against  two  persons  who  had  borrowed 
money  from  the  plaintiffs  barred  an  action  by  the  same  plaintiffs 
against  a  third  person,  afterwards  discovered  to  have  been  really 
interested  as  a  partner  with  the  two  debtors  in  the  business  for  the 
purposes  of  which  the  money  had  been  borrowed.    And  it  was  in 
the  same  case  laid  down  that  there  is  no  rule  of  equity  that  a  con- 
tract joint  at  law  is  joint  and  several  in  equity.     The  principle  of 
Kendall  v.  Hamilton  applies  equally  where  one  of  the  joint  con- 
tractors is  a  married  woman  contracting  in  respect  of  her  separate 
property  (n),  and  a  result  of  it  is,  that  where  an  action  is  brought 
against  one  only  of   several  joint  contractors,  the  defendant  is 
entitled  as  of  right  (under  B.  S.  C.  Ord.  XVI.,  r.  1)  to  have  his  co- 
contractors  joined  as  defendants  (o).    But  the  principle  does  not 
apply  to  a  case  where  the  unsatisfied  judgment  was  on  a  cheque 
given  by  one  joint  contractor  for  the  joint  debt.     Therefore,  where 
the  defendant  and  T.  jointly  guaranteed  the  payment  of  a  rent  to 
the  plaintiff  by  a  tenant  of  his,  and  a  half-year's  rent  being  in 
arreaTy  T.  gave  the  plaintiff  a  cheque  for  it,  which  was  dishonoured, 
whereupon  the  plaintiff  sued  him  on  the  cheque  and  recovered 
judgment,  but  did  not  proceed  to  execution,  it  was  held  that  the 
judgment  against  T.  did  not  bar  an  action  against  the  defendant  on 
the  gaorantee,  inasmuch  as  the  causes  of  action  on  the  cheque  and 
on  the  guarantee  were  not  the  same  (p). 


a  marine  policnr  aa  a  syndicate,  but  as 
"each  one  for  nia  own  part "  being  held 
werally  liable  only,  see  Tyser  y.  Ship' 
vwuri  Syndicate  {Beasmrii),  [1896]  1 
Q.  &  135,  per  Mathew,  J. 

(k)  Per  Pollodc,  C.  B.,  KeighOey  v. 
Watavn  (1849),  8  £xch.  716  ;  and  see 
i^  ▼.  SiHngfield  (1858),  8  C.  B.,  N. 
8.  2 ;  &  (7.  4  id  364 ;  Beer  v.  Beer 
(1852),  12  C.  B.  60  ;  WethereU  v.  Lang- 
den  (1847),  1  Exch.  634. 

(0  King  y.  Hoare  (1844),  13  M.  k  W. 
494. 

(fii)  Kendall  y.  EamilUm  (1879),  4 
1pp.  CaM.  604 ;  and  see  in  In  re  M*Bae 
(1888),  25  Ch.  D.  16,  C.  A.  ;    in  ^ 


parU  Chandler  (1884),  13  Q.  B.  D.  50 ; 
and  In  re  ffodgson  (1885),  31  C^.  D. 
177,  C.  A.,  where  the  rule  in  Equity 
that  a  partnership  debt  is  joint  and  seyeral 
is  explained,  and  limited  to  cases  of 
death  ;  and  see  also  ffammond  y.  Scho- 
fiM,  [1891]  1  Q.  B.  463. 

(to)  Hoare  y.  NiJbUU,  [1891]  1  Q.  B. 
781. 

(o)  PUleyY,  BMnson  (1888),  20  Q.  B. 
D.  166. 

{p)  Wegg  Prosser  y.  EvanA,  [1896]  1 
Q.  B.  108,  C.  A.,  following  with  approval 
Drake  y.  MikheU  (1803),  3  East,  261 ;  7 
R.  R.  449 ;  and  oyerruling  Camhefori  y. 
Chapman  (1887),  19  Q.  B.  D.  229. 
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Sect.  11. — Implied  right  to  enter  Land,  dtc. 


Ch.  V.  8.  11. 

Construction 
of  CoiUracts 

^^^to^mt^^^     It  is  a  maxim  in  the  construction  of  grants,  that  qvxindo  Ux 

Land,  Ac.).    aUquid  olictd  concedit,  concedere  videtur  et  id,  sine  quo  res  ipsa 

Where  a  right  ^^^^  ^^^^  potest  {q).    But  this  maxim  has,  at  most,  a  very  limited 

to  enter  on      application  in  cases  where  the  contract  is  not  under  seal.     Thus, 

land  18  ixn- 

plied.  it  is  held,  that  where  there  is  a  parol  contract  for  the  sale  of  goods, 

a  licence  is  not  implied  by  law  to  the  purchaser,  to  enter  on  the 
premises  of  the  former  owner  and  take  them  away,  even  although 
they  have  remained  there  with  his  assent  (r).  And  so,  in  Wood  v. 
Leadbitter  (s), — where  the  action  was  for  assault  in  turning  the 
plaintiff  off  the  grand  stand  at  Doncaster  races, — ^it  was  held  that, 
an  unsealed  licence  to  enter  land,  though  granted  for  money,  was 
revocable  at  pleasure,  without  returning  the  money.  Similarly,  an 
auctioneer  employed  to  sell  goods  on  the  premises  of  the  proprietor, 
has  not  such  an  interest  in  the  goods  as  will  make  a  licence  to 
enter  on  the  premises  irrevocable  (t).  But  where  goods  which 
were  upon  the  land  of  A.,  were  sold  to  B.,  and  by  the  conditions  of 
sale,  to  which  A.  was  a  party,  the  buyer  was  to  be  allowed  to  enter 
and  take  the  goods ;  it  was  held  that,  after  the  sale,  B.  had  a  right, 
of  which  A.  could  not  deprive  him,  to  enter  and  take  the  goods  (u). 


Sect.  12. — Admissibility  of  Parol  Evidence. 

General  rule        ^  to  the  admissibility  of  evidence  to  vary  or  contradict  a  written 
as  to  parol      instrument,  the  rule  is  this : — Quoties  in  verbis  nulla  est  ambigtUtas, 

evidence  to       ...  .  ^  £^  » 

contradict  or  ibi  nvJtla  expositio  contra  verba  fadenda  est  (x).  Where,  therefore, 
contract"**^'^  there  is  no  ambiguity  in  the  terms  used,  the  agreement  or  instru- 
ment itself  is  the  only  criterion  of  the  intention  of  the  parties ;  and 
this  principle  excludes  parol  evidence  contradictory  to  the  writing 
itself,  even  although  such  evidence  might  clearly  show,  that  the 
real  intention  of  the  parties  was  at  variance  with  the  particular 
expressions  used  in  the  written  instrument  (y) ;  and  this  was  a  rule 
of  Courts  of  Equity  as  well  as  of  Courts  of  Law  (z). 


(q)  Co.  litt.  56  a ;  and  see  Clarence 
Railvmf  Compamy  y.  Qreal  North  of 
England  BaUvoay  Company  (1845),  13 
M.  &  W.  706 ;  ffinchcliffe  v.  Earl  qf 
Kinnoul  (1838),  6  Scott,  650. 

(r)  Williams  v.  Morris  (1841),  8  M. 
k  W.  488. 

(«)  Wood  V.  Leadbitter  (1845;,  13  M. 
&  "W.  838. 

(0  Taplin  v.  Florence  (1851),  10  C. 
B.  744. 

{u)  Wood  V.  Manley  (1839),  11  A.  & 


E.  34 ;  recognized  in  Wood  y.  Leadbitter 
(1845),  13  M.  &  W.  838,  863. 

(a?)  Co.  Litt.  147  a ;  2  Pothier  onObL, 
by  Evans,  37,  208. 

(y)  See  Hilchin  v.  Qromn  (1848),  6  C. 
B.  515  ;  Countess  of  Rutland 8  case  (1602), 
5  Co.  26,  res.  1  ;  Bac  Elem.  rule  23 ; 
Meres  v.  Ansell  (1771),  3  Wils.  275. 

(z)  See  Jackson  y.  Cater  (1800),  5  Yea. 
jun.  688  ;  5  R.  R.  144  ;  Gordon  y.  Hert- 


ford  (1817),   2  Madd. 
195. 


106:   17  K.  R. 
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The  rnle  that  a  written  instrament  shall  not  be  contradicted  or  Oh.  v.  s.  12. 
Yaried  by  parol  testimony,  is  perhaps  rather  a  branch  of  the  law   ^^V*^I!^^ 
of  evidence  than  of  the  law  of  contracts ;  but  inasmach  as,  until  iAdmisnbauy 
the  meaning  of  the  terms  used  by  the  contracting  parties  is  under-     ^,^^\ 
stood,  the  contract  itself  cannot  be  construed,  it  will  at  once  be  jfi  ~  ~  . 
seen,  that  this  rule  has  sufficient  releYance  to  the  principles  which  of  this  rale. 
gOYem  the  construction  of  contracts,    to  require  notice  in  this 
place.     The  following  cases  will  serYe  to  illustrate  the  rule  in 
question. 

An  attorney  entered  into  a  written  contract,  whereby  he  agreed  Date  of  law 
to  take  into  partnership  in  his  business,  a  person  who  had  not  at  £|me^t^ 
that  time  been  admitted ;  but  no  time  was  fixed  for  the  commence- 
ment of  the  partnership :  and  it  was  held  that,  no  time  being 
expressly  appointed  for  that  purpose,  the  partnership  must  be  taken 
to  haYe  commenced  from  the  date  of  the  agreement ;  and  that  parol 
eridence  could  not  be  receiYcd,  to  show  that  the  agreement  was  not 
to  take  effect  until  the  party  should  be  duly  admitted  on  the  roll  of 
attomies ;  as  that  would  haYe  gone  to  proYe  that  an  agreement, 
apparently  absolute,  was  really  conditional  (a). 

So  in  the  case  of  mercantile  contracts,  although  the  meaning  of  Meroantile 
particular  merca/ntile  expressions  may  be  shown  by  parol  testi-  ^'^*'*°**- 
mony  (h) ;  yet,  if  the  terms  of  the  contract  be  unambiguous, — ^if 
the  expressions  be  in  words  of  general,  not  technical  import,  and 
their  meaning  be  clear,  oral  testimony  of  a  usage  of  trade,  or  par- 
ticular intention  at  Yariance  with  such  meaning,  cannot  be  admitted. 
The  cases  on  this  subject,  it  is  said,  go  no  farther  than  to  permit 
the  explanation  of  words  used  in  a  sense  different  from  their 
ordinary  meaning,  or  the  addition  of  known  terms  not  inconsistent 
with  the  written  contract  (c).  Where,  therefore,  a  policy  of  insur- 
ance in  the  common  form,  expressed  ''  that  the  insurance  on  the 
said  ship  shall  continue  until  she  is  moored  twenty-four  hours,  and 
on  the  goods  until  safely  landed :  "  the  Court  of  King's  Bench 
held,  that  evidence  of  a  usage  that  the  risk  on  the  goods,  as  well 
as  on  the  ship,  expired  in  twenty-four  hours,  was  inadmissible  (d). 
So,  where  the  contract  was  for  "  ware  potatoes ;  "  parol  OYidence  to 
show  that  a  particular  kind  of  *'  wares,''  Yiz.  ''  Begent's  wares," 
was  meant,  was  held  to  be  inadmissible  (e).     So,  when  goods  are 

(a)  WiUiams  ▼.  Jfmea  (1826),  5  B.  &  tali  ▼.  Btnecke  (1850),  10  C.  B.  212  ; 

C.  108.     In  this  case  Holroyd,  J.,  said,  Parkinaon  ▼.  Collier  (1797),  Park,  Ins., 

that  if  the  parol  evidence  had  merely  8th  ed.,  47  &  658 ;  3  Stark.  Ev.  1032, 

gone  to  rebut  the  iUegcUity  of  the  agree-  1036. 

Mflii,  he  would  have  thought  it  admis-  (d)  Parkinson  ▼.  Collier  (1797),  Park, 

able.    lb.  110.  Ins.,  8th  ed.,  47  &  653. 

(h)  See  ante,  163.  («)  Smith  v.  Jefreys  (1846),  15  M.  k 

(c)  Per  Cur.,  Trueman  v.  ioder  (1840),  W.  661. 
11  A.  &  £.  589  ;  and  see  i>er  Cur.,  Spar- 
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**  Net  pro- 
ceeds.' 


Ch.  V.  8. 12.  gold  upon  a  written  contract  which  is  silent  as  to  quality,  parol 

^?^(^^mSs  ®^^®^®®  ^^  ^^*  admissible  to  show  that  they  were  sold  as  being|of 

{Admi89ibilUy  a  particular  quality  (/).    And  where  the  vendor  of  a  quantity  of 

^J^^\     bacon  warranted  it  to  be  "prime  singed  bacon,"  it  was  held  that 

the  vendor  could  not  give  evidence  of  a  custom  in  the  bacon  trade, 

that  the  buyer  was  bound  to  receive  bacon  to  a  certain  degree 
tainted,  as  prime  singed  bacon  (g).  So,  where  a  contract  was  in 
the  following  form: — "Of  E.  Y.  89  pockets  Sussex  hops, 
Springett's,  5  pockets,  Eenward's,  78«. ;  Springett's  to  wait 
orders : "  it  was  held  that  parol  evidence  could  not  be  admitted  to 
show  that,  by  the  course  of  dealing  between  the  parties,  the  sale 
was  at  a  credit  of  six  months  (h).  So,  where,  by  an  agreement 
between  an  African  merchant  and  an  African  captain,  the  latter 
was  to  have  a  commission  of  "  62.  per  cent,  on  the  net  proceeds  of 
the  homeward  cargo,  after  deductiug  the  usual  charges ;  '*  it  was 
held,  that  parol  evidence  was  not  admissible  to  show  that,  under 
this  kind  of  contract,  it  was  the  custom  of  the  trade  to  allow  the 
captain  a  commission  on  the  whole  amount  for  which  the  cargo  had 
been  sold,  and  not  merely  on  the  net  sum  which  had  come  to  the 
hands  of  the  merchant,  as  the  result  of  that  sale  (t).  So  where 
there  was  a  written  agreement  for  the  hire  of  a  vessel,  to  be  made 
Forthwith."  ready  to  take  on  board  "  forthwith :  "  it  was  held,  that  evidence 
could  not  be  admitted  to  show  that  the  parties  agreed  that  the 
vessel  should  be  ready  in  two  days  (k).  And  where  the  contract 
was  for  the  purchase  of  "  about  300  quarters  more  or  less,  of 
foreign  rye  ;  "  the  Court  expressed  a  strong  opinion,  that  evidence 
was  not  admissible  as  to  the  meaning  of  the  terms  "  about  "  and 
"  more  or  less  "  in  such  contract  (Z). 

When  a  demise,  by  words  only,  is  in  general  terms,  to  hold  from 
feast  to  feast,  as  from  Michaelmas  to  Michaelmas ;  evidence  of  the 
custom  of  the  country  is  admissible,  to  show  that  the  tenancy  was 
intended  to  commence  according  to  the  old  style  (m).  And  it  would 
seem  that  in  the  case  of  a  general  parol  demise,  as  from  a  certain 
feast — ^whether  the  demise  be  by  words  only,  or  by  writing  not 
under  seal  (n) — ^parol  evidence  is  receivable,  without  reference  to 


Demises. 


(/)  Hamor  v.  Grwes  (1866),  16  C.  B. 
667. 

{g)  Fates  v.  Fim  (1816),  6  Taunt. 
446  ;  16  R.  K.  668. 

(A)  Ford  V.  rates  (1841),  2  M.  &  G. 
649. 

(t)  Caine  v.  fforrfall  (1847;,  2  C.  & 
E.  849. 

(k)  Simpson  ▼.  Henderson  (1829),  1 
Moo.  A  M.  300. 

(l)  Cross  V.  Bglin  (1881),  2  B.  &  Ad. 
106.      But  recent  authorities  seem  to 


show,  that  the  meaning  of  such  terms^ 
in  a  mercantile  contract,  may,  in  some 
cases,  be  properly  left  to  the  jury.  See 
Alexander  ▼.  Vanderzee  (1872),  L.  R.,  7 
C.  P.  680,  Ex.  Ch. ;  Boioes  v.  Shand 
(1877),  2  App.  Gas.  455  ;  Ash/arth  v. 
Iledford  (1873),  L.  Rep.,  9  C.  P.  20, 

{m)  Doe  V.  Benson  (1821),  4  B.  Jc  AL 
688  ;  Furley  d.  Mayor  of  Canterbury  ▼. 
Wood  (1794),  1  Esp.  198. 

(n)  Den  y.  Hopkinson  (1823),  3  D.  &  R. 
607 
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any  castom,  to  show  whether  the  day  of  taking  was  intended  to  be  Ch.  V.  s.  12. 
according  to  the  new  or  the  old  style  (o).  ^T^^^^ 

But  if  the  demise  be  by  deed,  to  hold  from  any  particular  feast,  {Admissibility 
the  holding  must  be  taken  to  be  according  to  the  new  style ;  and     jEvidejux). 
parol  eyidence  is  not  admissible  to  show  that  it  meant  a  holding 
according  to  the  old  style  {p). 

So,  although  the  custom  of  the  country  prevails  in  regard  to  the  Exclosion  of 
claimB  of  the  out-going  tenant  of  a  farm,  even  where  there  is  a  °"**°™* 
lease,  if  such  lease  contain  no  stipulations  as  to  the  terms  of 
quitting,  which  can  exclude  the  custom  (q)  :  yet  where  the  lease 
contains  any  express  terms  on  the  subject,  evidence  of  the  custom  is 
excluded.  Expressum  facit  cessare  taciturn  (r).  Thus,  if  a  lease 
contain  an  express  provision  as  to  away-going  crops,  the  custom  of 
the  country  cannot  be  considered  (s). 

And  the  same  rule  applies  in  the  case  of  bills  of  exchange  and  Bills  of 
promissory  notes :  they  cannot  be  contradicted  or  varied  by  parol  ®**^'^'^' 
cTidence.  Thus,  if  the  instrument  purport  to  be  an  absolute 
engagement  to  pay  at  a  specified  period,  or  upon  demand,  evidence 
of  a  verbal  agreement, — as  that  the  time  for  payment  should  be 
prolonged,  or  should  depend  upon  a  contingency,  or  that  payment 
should  be  made  out  of  a  particular  fund, — cannot  be  received  (t). 
So,  where  a  bill  or  note  expresses  the  consideration  for  which  it 
was  given,  evidence  cannot  be  given  of  a  consideration  inconsistent 
with  those  terms  (u). 

So,  if  a  bond  be  conditioned  for  the  payment  of  money  absolutely,  Bond^. 
the  defendant  cannot  plead  a  parol  agreement,  that  it  should  operate 
merely  as  an  indemnity  (x). 

But,  although  parol  evidence  cannot  be  given  to  vary  or  contradict  General  rule 
a  written  instrument,  it  is  admissible,  in  some  cases,  to  explain  ^^ll\f' 
such  instrument.     The  rule  on  this  subject  was  thus  stated  in  P&»>1  evidence 
Share  v.  Watson  by  Tindal,  C,J,(y).     '^  The  general  rule  I  take  to  written  con- 
be  that,  where  the  words  of  any  written  instrument  are  free  from  ^^^^ 
ambiguity  in  themselves,  and  where  external  circumstances  do  not 
create  any  doubt  or  difficulty,  as  to  the  proper  application  of  those 


(a)  Per  Tindal,  C.  J.,  Smithy,  WalUm 
(1832),  8  Bing.  235. 

(p)  Doe  d.  Spic«r  y.  Lea  (1809),  11 
Eajft,  312 ;  per  Tindal,  C.  J.,  Smith  ▼. 
WaJUim,  (1882),  8  Bing.  286. 

($)  Holding  y.  PigoU  (1831),  7  Bing. 
465. 

(r)  Clarke  t.  HoysUme  (1845),  18  M.  & 
W.  572 ;  Roberts  v.  Barker  (1833),  1  C. 
&  U.  808. 

(f )  See  notes  to  WiggUsworth  v.  Dalli- 
«mU779),  1  Sm,  L.  C;  BorastouY,  Oreen 
11812),  16  East,  71  ;  14  R.  R.  297  ;  Wel>b 
T.  HummBr  (1818),  2  B.  &  Aid.  746. 


(0  See  Abrey  v.  Crux  (1869),  L  R.,  5 
C.  P.  87  ;  Yowkg  v.  Austen  (1869),  L.  R., 
4  C.  P.  558  ;  Abbott  v.  Hendricks (lUO), 
1  M.  &  G.  791 ;  Adams  ▼.  fVordley 
(1836),  1  M.  &  W.  374  ;  Woodbridge  v. 
Spooner  (1819),  3  B.  &  Al.  233  ;  Moseley 
V.  Handfwd  (1830),  10  B.  &  C.  729 ; 
Free  v,  Hawkins  (1817),  8  Taunt.  92. 

{u)  Ridout  V.  Bristow  (1830),  1  C.  &  J. 
231. 

(a;)  MeoM  v.  Mease  (1774),  Cowp.  47. 

]y)  See  Shore  v.  Walson  (1842),  9  C.  & 
P.  355. 
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Ch.  v.  8. 12.  words  to  claimants  under  the  instrument,  or  the  subject-matter  to 
^oTcon^^  which   the  instrument   relates,  such  instrument  is  always  to  be 
(Admissibility  construed  according  to  the  strict,  plain,  common  meaning  of  the 
^fid^Y     words  themselves;    and  that,  in  such  case,  evidence   dehors  the 
'       iRni""  instrument,  for  the  purpose  of  explaining  it  according  to  the  sur- 
perTindal,C.J.  mised  or  alleged  intention  of  the  parties,  is  utterly  inadmissible, 
m^v.      ,    «     .     The  true  inteipretation,  however,  Of  every  inBtrument. 
being  manifestly  that  which  will  make  the  instrument  speak  the 
intention  of  the  party  at  the  time  it  was  made,  it  has  always  been 
considered  an  exception,  or  perhaps,  to  speak  more  precisely,  not 
so  much  an  exception  from,  as  a  corollary  to,  the  general  rule 
above  stated,  that  where  any  doubt  arises  upon  the  true  sense  and 
meaning  of  the  words   themselves,  or  any  difficulty  as  to  their 
application   under  the  surrounding  circumstances,  the  sense  and 
meaning  of  the  language  may  be  investigated  and  ascertained  by 
evidence  dehors  the  instrument  itself;  for  both  reason  and  common 
sense  agree,  that  by  no  other  means  can  the  language  of  the  instru- 
ment be  made  to  speak  the  real  mind  of  the  party.     Such  investi- 
gation does  of  necessity  take  place  in  the  interpretation  of  instru- 
ments written   in    a   foreign   language;    in    the  case   of  ancient 
instruments ;  *  *  *  in  cases  where  terms  of  art  or  science  occur ; 
in  mercantile  contracts,  which  in  many  instances  are  in  a  peculiar 
language  employed  by  those  who  are  conversant  in  trade  and  com- 
merce ;  and  in  other  instances  in  which  the  words,  besides  their 
general  common  meaning,  have  acquired,  by  custom  or  otherwise, 
a  well-known  peculiar,  idiomatic  meaning,  in  the  peculiar  county 
in  which  the  party  using  them  was  dwelling,  or  in  the  particular 
society  of  which  he  formed  a  member,  and  in  which  he  passed  his 
life."     In    such    cases  as  these,  it  has  been  well  said,  "  the  oral 
evidence  does  not  usurp  the  authority  of  the  written  instrument ; 
it  is  the  instrument  which  operates :    the  oral  evidence  does  no 
more  than  assist  its  operation,  by  assigning  a  definite  meaning  to 
terms  capable  of  such  explanation,  or  by  pointing  out  and  connect- 
ing them  with  the  proper  subject-matter"  (z). 
Not  admis-         According  to  these  principles,  parol  evidence  is  never  admissible 
^f^^^ttLt^^^   to  explain  a  patent  ambiguity,  that  is,  an  ambiguity  which  is  not 
ambigaity.      raised  by  extrinsic  facts  (a).     Thus,  it  has  been  said  that,  at  com- 
mon law,  and  independently  of  the  Statute  of  Frauds,  parol  evidence 
would  not  be  admissible,  to  show  the  consideration  upon  which  a 
written  contract  not  under  seal  was  made,  no  consideration  being 
stated  therein  (b) ;  though  in  the  case  of  a  deed,  where  no  cou- 

(2)  8  Stark.  Ev.  756.  105. 

(a)  SmitJv  v.  Thompson  (1849),  8  C.  B.  {h)  Per  Best,  C.  J.,  Morley  v.  Boothby 

44  ;  SoiUichos  v.  Kemp  (1848),  3  Exch.       (1825;,  3  Biug.  107,  112. 
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Bideration  is  expressed,  parol  evidence  of  a  good  consideration  is  Ch.  V.  s.  12. 
admissible  (c).  And  where  a  bill  of  exchange  was  drawn  for  "  two  ^^^^,^003 
hundred  pounds,  value  received :  "  but,  by  the  figures  at  the  top,  (AdmimHiUy 

'  -.     ,i     ,  of  Parol 

it  purported  to  be  a  bill  for  245^.,  and  the  stamp  was  applicable  to    ^pidmee). 
the  larger  sum  :  it  was  held  that  evidence  could  not  be  received  to 
show  that  it  was  intended  to  be  drawn  for  the  larger  sum  (d). 

But  parol  evidence  may  be  given  for  the  purpose  of  explaining  a  ^^^^Jj^ 
latent  ambiguity,  that  is,  an  ambiguity  raised  by  extrinsic  facts  (e).  ambiguity. 
This  may  be  illustrated  by  referring  to  the  fiuniliar  instances  of  a 
devise  or  grant  of  "  the  manor  of  A.,"  the  party  having  two  manors 
of  that  name  (/) ;  or  of  a  bequest  to  a  person,  by  an  inaccurate 
name  (g) ;  or  "  to  J.  C.  of  C,"  there  bemg  two  persons  who 
answered  that  description  (h).  And,  whether  parcel  or  not  of  the 
thing  demised  ?  is  always  matter  of  evidence  (t). 

Parol  evidence  may  also  be  given  to  show,  that  one  or  both  of  Admissible  to 
the  contracting  parties  to  an  agreement  were  agents  for  other 
persons,  and  acted  as  such  in  making  the  contract ;  so  as  to  give 
the  benefit  of  the  contract  on  the  one  hand  to,  and  on  the  other  to 
charge  with  liability,  the  unnamed  principals.  But  where  an 
action  is  brought  against  a  party  who  appears,  on  the  face  of  the 
instrument,  to  be  personally  a  contracting  party,  he  cannot  dis- 
charge himself  by  evidence  tiiat  he  contracted  as  agent  merely  (k). 
And,  where  a  party  was  described  on  the  face  of  a  contract  ''  as 
owner"  of  a  ship,  he  being,  in  fact,  merely  the  agent  of  the 
owner ;  it  was  held,  in  an  action  by  the  principal  on  such  contract, 
that  evidence  could  not  be  received,  to  show  the  fact  of  the  agency, 
flo  as  to  give  the  principal  a  right  to  sue  on  the  contract  (Q. 

But  it  would  seem  that,  where  a  person  describes  himself  in  a 
written  instrument  as  the  agent  of  an  unnamed  principal,  it  is 
competent  for  the  other  contracting  party  to  show  that,  although 
described  as  agent,  he  is  in  fact  the  principal  (m).  So,  parol  evi- 
dence may  be  given  to  show,  that  a  written  guarantee  addressed  to 
one  person,  was  meant  to  create  a  responsibility  to  a  firm  in  which 
he  was  partner  (n).     So,  parol  evidence  has  been  admitted  to  show. 


(e)  Peaeoek  y.  Monk  (1748),  1  Ves.  sen. 
128. 

(tf)  Saundenofi  v.  Piper  (1889),  7 
Soott,  408. 

(e)  See  />o«  v.  ffiaeoeks  (1889),  5  M.  & 
W.  368  ;  Doe  ▼.  JVesOaie  (1820),  4  B.  & 
AL  57  ;  Tlumas  v.  Thomas  (1796),  6  T. 
R.  671 ;  3  B.  B.  706. 

(/)  Bac  Elem.  rule  28  ;  Plowd.  86  b. 

(i)  See  Charter  v.  CharUr  (1874),  L. 
B.,  7  H.  L.  364. 

(A)  J(m€s  V.  Newman  (1784),  1  Bl.  60. 

(0  Per  Bnller,  J.,  Doe  v.  BuH  (1787), 
1  T.  R.  701.     See  Murly  v.  M'DcmwU 


(1838),  8  A.  &  E.  188  ;  Beaumont  v.  FUld 
(1818),  1  B.  &  Al.  247 ;  19  R.  R.  808  ; 
Paddock  v.  Fradley  (1880),  1  C.  &  J.  90. 

(k)  Eiggim  y.  Senior  (1841),  8  M.  & 
W.  884,  844  ;  Jmee  v.  IMledale  (1887), 
6  A.  &  E.  486,  490  ;  Magee  v.  Atkinson 
(1887),  2  M.  &  W.  440. 

(0  EuwjbU  Y.  Hunter  (1848),  12  Q.  B. 
810. 

(m)  See  Carr  v.  Jackson  (1852),  7 
Exch.  882  ;  Sehmalz  ▼.  Avery  (1851),  16 
Q.  B.  655. 

(n)  GarreU  v.  Handley  (1825),  4  B.  & 
C.  664. 
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Ch.  v.  8. 12.  that  a  person  whose  name  appeared  on  an  invoice  as  the  seller  of 
ojt'^w^S^  certain  goods,  was  not  in  fact  the  person  with  whom  the  contract 

{AdmissiHiity  of  Sale  was  made  (o).    And  a  general  receipt  indorsed  on  a  bill  of 

^fji^^\     exchange  may  also  be  explained  by  parol  {p). 
~        ~  Parol  evidence  is  also  frequently  admitted  to  show  a  usage  of 

trade.  trade.      Thus,   where  a  contract  was  in  these  words:   '^sold  18 

pockets  Kent  hops,  at  100«. ; "  and  it  appeared  that  a  pocket 
contained  more  than  a  cwt. ;  evidence  was  admitted  to  show  that, 
by  the  usage  of  trade,  a  contract  so  worded  was  understood  to 
mean  5Z.  per  cwt.  {q).  So,  where  a  com  merchant  in  Ireland  sent 
written  instructions  to  a  factor  and  del  credere  agent  in  London, 
to  sell  oats  of  a  certain  quality,  at  a  certain  price,  on  his,  the 
merchant's,  account :  it  was  held,  that  evidence  was  admissible  to 
show  that,  by  the  custom  of  the  London  corn-trade,  the  factor  was 
warranted  by  such  instructions  in  selling  in  his  own  name  (r).  So, 
where  there  is  a  variance  between  a  bought  and  a  sold  note,  evidence 
of  mercantile  usage  is  admissible  to  explain  it  (jt).  So,  evidence  is 
admissible  to  explain  the  meaning  of  a  warranty  given  on  a  sale  of 

Charter-party,  goods  (t).  So,  where  a  charter-party  stipulated^  that  the  ship 
should  proceed  to  the  Tyne,  '^  and,  on  arrival  there,  be  ready 
forthwith  in  regular  turns  of  loading^  to  take  on  boai*d "  a  cargo 
of  coals  and  coke :  it  was  held  that  evidence  was  admissible,  to 
show  what  was  meant  by  ^'  regular  terms  of  loading,"  according 
to  the  usage  of  the  ports  on  the  Tyne  (tt).     So,  in  the  case  of  The 

Timber  trade.  Norden  Steam  Company  v.  Dempsey  (x),  evidence  was  held  to  be 
admissible,  for  the  purpose  of  showing  at  what  time,  according 
to  the  custom  of  the  port  of  Liverpool,  a  ship  engaged  in  the 
timber  trade,  and  chartered  to  that  port  with  a  cargo  of  timber, 
should  be  deemed  to  have  arrived  at  her  place  of  discharge. 

Theatrical       within  the  meaning  of  the  charter-party.    And  where  a  theatrical 

proesaion.  manager  contracted  with  an  actress,  to  engage  her  for  ''three 
years  *'  at  a  certain  salary  :  it  was  held  that  parol  evidence  might 
be  given,  to  show  that,  according  to  the  uniform  usage  of  that 
profession,  the  plaintiff  was  to  be  paid  only  during  the  theatrical 
season  in  each  of  those  years  (v). 

In  like  manner  it  has  been  held,  that  evidence  is  admissible  to 
show  that,  by  the  usage  of  a  particular  trade,  all  sales  are  by 

(o)  Holding  v.  EllioU  (1860),  5  H.  A  C.  763. 

N.  117.  (0  Pomll  V.  fforton  (1886),  8  Scott, 

(p)  Graves  v.  Key  (1882),  8  B.  &  Ad.  110. 

813.  (u)  Leidemann  v.  SchuUz  (1858),  14  C. 

{q)  Spicer  v.  Cooper  (1841),  1  Q.  B.  B.  88. 

424.  (a;)  Norden  Steam  Co,  v.  Dempaey,  1  C. 

(r)  JohneUm  v.  Uahom  (1841),  11  A.  &  P.  D.  664  (1876). 

£.  549.  (y)  QrarU  v.  Maddox  (1846),  15  M.  & 

(5)  Bold  V.  Rayner  (1886),  1  M.  &  W.  W.    737  ;    see   further,  Myers  ▼.  Sari 

843  ;  Kempson  v.  BoyU  (1865),  8  H.  &  (1860),  8  E.  &  E.  306. 
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sample,  althoagh  it  is  not  so  expressed  in  the  boaght-and-sold  Ch.  V.  s.  12. 
notes  (z).      So,  where   a  broker  signed  a  note  in  this  form: —   ^^2^^ 
''Sold  this   day  for  Messrs.    T.   to  our  principals,  ten  tons  of  {AdmissibUUy 
linseed  oil,  &c.,*'  and  delivered  this  note  to  Messrs.  T.,  but  did     ^  ^^^ 


not  disclose  his  principals :  it  was  held,  that  evidence  might  be 
given  of  a  custom  in  the  trade,  that,  where  a  broker  purchased 
without  disclosing  his  principal,  he  was  himself  liable  to  be 
looked  to  as  the  purchaser  (a).  So,  in  an  action  on  a  policy 
of  insurance  in  the  ordinary  form,  to  recover  general  average  in 
respect  of  goods  jettisoned,  the  defendant  may  plead  a  custom 
diat,  under  such  a  policy,  the  underwriters  are  not  liable  for  the 
jettison  of  goods  stowed  on  deck  (&).  So,  evidence  has  been  held 
to  be  admissible  to  show  the  meaning  of  the  word  '*  bale,"  as  used 
in  a  particular  trade  (c).  So,  where  it  was  agreed  by  charter-party, 
to  load  on  board  a  vessel  at  Trinidad  ^*  a  full  and  complete  cargo 
of  sugar,  molasses,  ^  other  produce:  "  it  was  held,  that  evidence 
might  be  given  of  a  custom  at  Trinidad,  to  load  sugar  in  hogs- 
heads, and  molasses  in  puncheons,  so  as  to  show  that  the  defen- 
dant, by  loading  a  cargo  according  to  the  custom,  had  performed 
the  contract  (d).  So,  where  the  defendant  by  charter-party  under- 
took to  ship  at  Bombay  a  full  cargo,  at  a  certain  rate  of  freight  per 
ton;  '' cotton  to  be  calculated  at  fifty  cubic  feet  per  ton  :"  it  was 
held,  that  evidence  was  admissible  to  show  that,  by  the  custom  of 
the  trade,  freight  was  always  calculated  on  the  measurement  of  the 
bales  of  cotton  taken  at  Bombay  (e).  So  where  goods  are  sold  by 
sample,  evidence  of  a  custom  of  the  trade,  as  to  returning  or 
making  an  allowance  for  such  of  the  goods  as  do  not  answer  the 
sample,  is  admissible  (/).  And  so,  where  a  workman  was  hired 
for  a  year,  by  an  agreement  in  writing  which  was  silent  as  to 
holidays :  it  was  held,  that  parol  evidence  might  be  received  to 
show,  that  it  was  the  custom  of  the  trade,  for  the  workmen  to  take 
certain  holidays  without  the  master's  permission  (g).  But  where 
it  was  agreed  by  charter-party,  that  freight  should  be  paid  '^  as 
ioUows : — ^for  wool,  l^d,  per  lb.  pressed,  and  l^d,  and  ^^  of  a  penny 
per  lb.  unpressed,  gross  weight : "  it  was  held,  that  parol  evi- 
nce was  not  admissible  to  show  that,   by  the  custom  of  the 


Evidence), 


(z}%fv  ▼.  JoiuM  (184ft),  2  Exch.  111. 

(a)  DaU  Y.  Ewmfrey  (1858),  E.  B.  k, 
E.  1004 ;  FUet  v.  MurUm  (1871),  L.  R., 
7  Q.  B.  126 ;  Hutehifuon  v.  Tatham 
(1873),  L.  R.,  8  C.  P.  482 ;  Hutcheam 
T.  Sakn  (1884),  18  Q.  B.  D.  861 ;  Pike 
»•  ^&y  (1887),  18  Q.  B.  D.  708,  C.  A. 

(i)  MUUr  V.  TethenngUm  (1861),  6 
H.  k  N.  278. 

Jc)  (hrissen  v.  Perrin  (1857),  2  C.  B., 
K.8.681. 


{d)  (hUhbert  v.  Gumming  (1855),  10 
Exch.  809  ;  11  Exch.  405,  Ex.  Ch. 

(«)  BoUomley  v.  Forbes  (1888),  6  Scott, 
866.  And  see  Buckle  v.  Knoop  (1867), 
L.  B.,  2  Ex.  125. 

(/)  Cooke  V.  Middelien  (1844),  1  C.  & 
E.  561;  Sanders  ▼.  Jaineson  (1848),  2  C. 
&  E.  557. 

{g)  ^g-  V.  InhdbitarUa  of  Stoke-upon- 
Trent  (1843),  5  Q.  B.  303. 
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When  not. 


place  of  loading,  the  cost  of  pressing  wool  was  to  be  borne  by 
the  shipowner  {h). 

So,  if  the  subject-matter  of  the  written  contract  be  uncertain, 
oral  evidence  is  admissible  for  the  purpose  of  identifying  it.  E^., 
where  the  defendant,  by  a  contract  in  writing,  purchased  of  the 
plaintiffs  a  quantity  of  wool,  which  was  described  in  the  contract 
as  "your  wool :  "  it  was  held  that  evidence  of  a  previous  conver- 
section  between  the  parties  might  be  given,  for  the  purpose  of  show- 
ing what  they  meant  by  the  term  "  your  wool "  (i). 

So  parol  evidence  is  admissible,  to  prove  that  a  deed  or  other 
written  instrument  was  not  executed  on  the  day  on  which  it  bears 
date  {k). 

And  it  has  been  held  that,  where  a  written  instrument  has  no 
date,  parol  evidence  may  be  given  to  show  from  what  time  it  was 
intended  to  operate  (Q. 

It  has  been  suggested  (m),  that  parol  evidence  would  probably  be 
admissible,  to  supply  a  blank  in  an  agreement  not  falling  within 
the  Statute  of  Fravds:  as  if  a  written  bargain  were  made  for  the 
sale  of  goods  under  lOZ.,  leaving  a  blank  for  the  quantity  to  be 
delivered.  Nor  does  it  seem  that  there  could  be  any  objection  to 
this ;  because,  until  the  quantity  of  goods  to  be  sold  was  stated  in 
some  way,  there  would  be  no  contract  at  all ;  so  that  the  rule  of 
which  we  are  now  treating  would  not  be  infringed.  Indeed,  in  a 
case  where  the  defendant  ordered  goods  by  letter,  which  did 
not  mention  the  time  for  payment,  and  the  plaintiff  sent  the  goods 
and  an  invoice :  it  was  held  that,  the  letter  not  being  a  valid  con- 
tract within  the  Statute  of  Frauds,  parol  evidence  was  admissible 
to  show  that  the  goods  were  supplied  on  credit  (n). 

But  if  the  contract  of  the  parties  be  once  reduced  into  writing, 
then  the  rule  applies ;  and  whether  it  be  a  contract  which  is 
required  by  the  Statute  of  Frauds  to  be  in  writing  or  not,  verbal 
evidence  is  not  allowed  to  be  given  of  what  passed  between  the 
parties,  either  before  the  written  instrument  was  made,  or  during 
the  time  that  it  was  in  a  state  of  preparation,  so  as  to  add  to,  or 
substract  from,  or  in  any  manner  to  vary  or  qualify  the  written 
contract  (o).     Thus,  if  a  written  demise  be  silent  as  to  ground- 


(A)  Cockbum  v.  Alexander  (1848),  6 
C.  B.  791. 

(i)  MacdonaU  v.  Longboltom  (1860),  1 
E.  &  £.  978,  987,  Ex.  Ch.  And  see  Birch 
v.  Depeyster  (1816),  4  Camp.  385  ;  Ellis 
V.  Thompson  (1838),  8  M.  &  W.  445. 

{k)  See  Jaync  v.  Hughes  (1854),  10 
Ex.  480;  Hall  v.  Coafruwc  (1804),  4  East, 
477  ;  7  R.  R.  611. 

[l)  Davis  V.  J<m««(1866),  17  C.  B.  625. 

i^m)  Ph.  Ev.  8th  edit.  521. 


(n)  Lockett  v.  Ni4^lin  (1818),  2  Ezch. 
98 

\o)  Eden  v.  Blake  (1845),  18  M.  k  W. 
614,  617,  618 ;  per  Parke,  B.,  LockeU  v. 
Nieklin  (1848),  2  Exch.  93  ;  per  Lord 
Denman,  C.  J.,  Oosa  v.  Lord  Nugent 
(1838),  6  B.  &  Ad.  58  ;  Evans  v.  Roe 
(1872),  L.  R..  7C.  P.  138. 

And  see  Inglis  v.  Buttery  (1 878),  3  App. 
Cas.  552,  where  it  was  held  (see  p.  558) 
that  deleted  words  cannot  be  looked  at 
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rent  (p),  or  land  tax  (9),  parol  evidence  is  not  admissible,  even  in  Oh.  V.  s.  12. 
eqoity,  to  show  that  the  tenant  agreed  to  pay  it.     So,  where  there   ^V^^^^ 
is  a  sale  by  auction,  and  the  contract  is  reduced  into  writing, — as  {AdmissUnlUy 
by  the  auctioneer  signing  a  memorandum  of  the  sale,  in  a  book    ^Ja^). 

which  contains  or  refers  to  the  catalogue  and  conditions  of  sale, — 

evidence  of  verbal  declarations  by  the  auctioneer,  varying  the 
statements  contained  in  the  catalogue  or  conditions,  are  not 
admissible  (r). 

But  if,  in  such  a  case,  the  contract  be  not  reduced  into  writing, 
sach  declarations  are  receivable  in  evidence  («).  "  Where  the 
whole  matter  passes  in  parol,  all  that  passes  may  sometimes  be 
taken  together,  as  forming  parcel  of  the  contract,  though  not 
always;  because  matter  talked  of  at  the  commencement  of  a 
bargain,  may  be  excluded  by  the  language  used  at  its  termination. 
Bat  if  the  contract  be  in  the  end  reduced  into  writing,  nothing 
which  is  not  found  in  the  writing  can  be  considered  as  a  part  of  the 
contract"  (t). 

Afiier  an  agreement,  not  required  by  law  to  be  in  writing,  has  AlteratioD  or 
been  reduced  into  writing,  however,  it  is,  by  the  rules  of  the  ^^ritSn^con- 
oommon  law,  competent  to  the  parties  at  any  time  before  breach  of  tract  by 
it,  by  a  new  contract  not  in  writing,  either  altogether  to  waive,  contract, 
dissolve,  or  annul  the  former  agreement,  or  in  any  manner  to  add 
to  or  abstract  from,  or  vary  or  qualify  the  termB  of  it,  and  thus  to 
make  a  new  contract,  which  is  to  be  proved,  partly  by  the  written 
agreement,  and  partly  by  the  subsequent  verbal  terms  engrafted  on 
what  will  then  be  left  of  the  written  agreement  (u). 

With  respect  to  contracts  required  by  the  Statute  of  Frauds  Contracts 
(see  ante,  p.  102)  to  be  in  writing,  however,  it  is  clear  that  they  ^tute  of 
cannot  be  altered  or  even  partly  rescinded  except  by  writing  (x) ;  but  Frauds, 
it  appears  also  that  such  contracts  can  be  wholly  rescinded  by  parol,  Nibg^ 
18  has  been  more  than  once  intimated  {y),  and  once  expressly 
decided  (2r).     The  reason  for  this  is  simply  that  the  Statute  of 
Frauds,  though  it  requires  that  the  contracts  named  therein  must 
be  in  writing  to  be  sued  upon,  does  not  require  that  a  dissolution 
of  them  must  be  in  writing  also,  and  that  a  party  setting  up  the 
dissolution  of  a  contract  is  not  the  ^*  party  charged  "  with  it. 


(p)  PfttfUm  T.  Mereeau  (1779),  2  61. 
1249. 

(9)  Eick  Y.  Jackstm  (1794),  4  Bro.  0.  C. 
514;  S.  a,  6  Yes.  834,  n. 

(r)  SheUofh  y.  Livius  (1832),  2  C.  &  J. 
411;  PoweU  v.  JSdnumds  (1810),  12  East, 
6;  11  R.  B.  316;  Qunnis  ▼.  ErhaH 
(1789),  1  H.  Bl.  289 ;  2  R.  B.  769. 

{$)  EdenY.  Blake(\S^6),  18M.&W.614. 

(()  Per  Abbott,  C.  J.,  Kain  v.  Old 
(1324),  2  B.  &  C.  627,  634. 

{u)  Per  Cur.,   Ooss  t.   Lord  NugerU 


(1833),  5  B.  &  Ad.  68. 

(z)  Harvey  v.  Orabham  (1836),  5  A.  & 
£.  61 ;  Ooss  Y.  Lord  Nugent  (1833).  5  B. 
k  Ad.  68  ;  NobU  v.  Ward  (1867),  L.  R., 
2  Ex.  136,  Ex.  Ch. ;  Sanderson  y.  Graves 
(1876),  L.  R.,  10  Ex.  234  ;  Stead  v. 
Dawber  (1839),  10  A.  &  £.  67. 

(y)  In  Ooss  v.  Lord  Nugent  (1883),  6  B. 
k  Ad.  58,  and  in  Price  v.  Dyer  (1810),  17 
Yes.,  at  p.  363. 

(2)  Ooman  v.  Salisbury  (1684),  Vem. 
240. 
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Ch.  v.  b.  12.      And  80,  in  the  case  of  a  deed,  a  subsequent  agreement,  not 

Ccnstrvdion  under  Seal,  dispensing  with,  or  varying  the  time  or  mode  of 

[AdmimhiiUy  performing  an  act  covenanted  to  be  done,  cannot  be  pleaded  in 

^  Parol     \^^^  ^  g^  action  on  the  deed,  for  non-performance  of  the  act  in  the 

Emdcnce.) 

-    -  -       —  manner  prescribed  (o). 

^^'  Again  :  in  many  cases  evidence  of  custom  or  usage  is  admissible, 

castom  or       for  the  purpose  of  annexing  incidents  to  the  terms  of  a  written  con- 
^^^^^'  tract,  concerning  which  the  contract  itself  is  entirely  silent  (c). 

limitations  of     ^^^  where  evidence  of  custom  or  usage  is  admitted,  to  add  to, 
rale  as  to  ad-  or  in  any  manner  to  affect  the  construction  of  a  written  contract, 
'"^^'^'^  "^  it  is  admitted  only  on  the  ground  that  the  parties  who  made  the 
contract  were  both  cognizant  of  the  usage,  and  must  be  presamed 
to  have  made  their  agreement  with  reference  to  it  (d). 

And  this  rule  is,  likewise  subject  to  the  qualification — that  the 
peculiar  sense  which  it  is  proposed,  by  the  evidence,  to  attach  to 
the  words  of  the  contract,  must  not  be  inconsistent,  either  expressly 
or  by  implication,  with  the  terms  of  the  written  instrument  («). 

And  it  is  doubtful  whether  any  incident  can  be  added  by  usage, 
to  a  contract  made  in  Ms  cawntry^  which  the  parties  are  not  com- 
petent to  introduce  into  it  by  express  stipulation ;  as,  for  instance, 
the  incident  of  negotiability,  in  the  case  of  an  instrument  which  is 
not,  by  our  law,  negotiable  (/). 
Evidence  to  ^^  ^^^>  moreover,  been  held,  that  parol  evidence  is  admissible  to 
show  that  in-  show  that  when  a  document,  which  is  apparently  an  agreement,  was 

stmment  does 

wlfnwSla          W  SeeXitfforv.  Holland  (1790),  8  T.  E.  1004;  Parker  v.  TWrfaw  (1858),  4 

Tn3  ^^        R.  590;  TJumpam  y.  Brovm  (1817),  7  C.  B.  N.  S.  846 ;  Sum  v.  Pompe  (1860), 

^    ^'               Taunt.  656  ;  Cordwent  v.  Hunt  (1818),  8  8  id.  588 ;  Field  v.  Lelean  (1861),  6  H. 

Taunt.  596  ;  Kaye  v.  Waghom  (1809),  1  &  N.  617,  Ex.  Ch.  ;  per  Cur.  Spartali  v. 

Taunt  428.     Where,  however,  in  a  case  Benecke  (1856),  10  0.  B.  212,  222 ;  and 

between  a  mortgagor  and  mortgagee  of  see  ffayton  v.  Irwin  (1879),  5  0.  P.  D. 

goods,  the  Question  was,  whether  the  mort-  130,  C.  A. 

gagor  had  ''  made  default  in  pa^rment  **  of  (/)  Crouch  v.  OrAiit  Fonder  of  Eng* 
the  mortgage  money,  at  the  time  men-  land  (1878),  L.  R.,  8  Q.  6.  874;  and  see 
tioned  in  the  deed  :  it  was  held  that  parol  Goodioin  v.  Jtobarts  (1876),  1  App.  Cas. 
evidence  was  admissible,  to  show  that  the  476.  In  this  case,  the  Exchequer  JCham- 
mortgagee  had,  before  the  day,  agreed  to  ber  expressed  an  opinion  to  the  effect 
wait  for  payment  until  a  day  subsequent ;  that,  by  proof  of  general  usage,  such  an 
such  non-payment  by  the  mortgagor,  incident  might  be  added  to  a  eontrad 
with  the  concurrence  of  the  mortgagee,  made  in  this  country;  but  in  the  Coart 
not  being  "a  default  in  payment  "within  of  Exchequer  and  House  of  Lords,  the 
the  meaning  of  the  deed.  Albert  v.  case  appears  to  have  been  decided  on  the 
Orosvenor  investment  Company  (1867),  ground,  that  the  instrument  then  in 
L.  K.,  3  Q.  B.  123.  But  the  correctness  question  was  a  foreign  instrument,  which 
of  this  decision  has  been  questioned.  was,  by  the  custom  of  all  the  stock- 
See  Williams  v.  Stem  (1879),  5  Q.  B.  D.  markets  in  Europe,  negotiable  ;  and 
409,  C.  A.  that,   in  such  a  case,  oar   law  would 

(c)  See  TTiggleaworth  v.  DaJlison,  1  Sm.  follow  the  custom  ;  and  see  Fine  Art 
L.  C.  and  cases  collected  in  notes,  and  Society  v.  Potter  (1886),  17  Q.  B.  D. 
see  Lucas  v.  Bristow  (1858),  E.  B.  &  E.  705,  C.  A.  ;  London  A  County  Bank  Co, 
907.  ▼.  London  A  River  Plaie  Co.  (1887),  20 

(d)  Kirchner  v.  Venus  (1859),  12  Moo.  Q.  B.  D.  232 ;  EarlofSheffield  v.  London 
P.  C.  861.  And  see  per  Tindal,  C.  J.,  Joint  Stock  Bank  (1888),  18  App.  Cas. 
Lcvna  v.  Afarshall  (1844),  7  M.  &  G.  729,  388  ;  Williams  v.  Colonial  Bank  (1888), 
744.  88  Ch.  D.  388,  C.  A. 

(e)  Dale  v.  ffumfrey  (1858),  E.  B.  & 
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mgaeiy  the  parties  expressly  stated  that  they  did  not  intend  it  to  be  0^*  ^-  ^  ^^ 
the  record  of  any  agreement  between  them  (g) ;  or  to  show  that  the   ^f^J^^ 
written  instrument  does  not  contain  the  whple  of  the  contract  (h) ;  {AdmissibUity 
or,  where  there  are  alterations  on  the  face  of  the  document,  to  show    ^nd^], 
in  what  state  it  was  when  it  was  agreed  to  and  signed  by  the 
parties  (t). 

So,  parol  eyidence  is  admissible  to  show,  that  at  the  time  a^^row. 
written  paper  was  signed  by  the  parties,  they  expressly  agreed  that 
it  was  not  to  take  effect  as  a  contract,  except  on  a  certain  condi- 
tion (k) ;  or  that  it  was  signed  on  the  faith  of  a  collateral  verbal  Ck)llateral 
agreement,  which  had  not  been  performed  (Z) ;  as  where  a  tenant  ^^^ 
agreed  to  become  so  on  condition  that  the  landlord  would  keep 
down  rabbits  (m),  or  repair  and  furnish  (n). 

As  the  law  leans  against  the  destruction  of  an  instrument  by  Terms  snp- 
leason  of  uncertainty,  so  it   attaches  to  those  consequences  and  to  avoid  un- 
incidents  which,  in  common  sense,  are  appurtenant  to  its  terms ;  cei'tamty. 
and  which  the  parties  must  have  understood  and  intended  should 
1)6  attached  thereto  (o).     Thus  if,  on  a  written  contract  for  the  sale 
of  goods,  no  time  be  provided  for  the  delivery,  the  law  adds  the 
terai,  that  they  shall  be  delivered  within  a  reasonable  time  (p) ;  and 
impUes  a  promise  to  pay,  although  there  be  no  express  agreement 
to  that  effect. 

Parol  evidence  is  always  admissible  to  defeat  a  deed  or  written  Evidence  of 
eontract  on  the  ground  ot  illegality,  duress,  orfravd ;  although  such  gauty. 
evidence  directly  contradict  the  statements  contained  in  the  instru- 
ment (9).     And  this  rule  does  not  contravene  the  principles  we  have 
juBt  been  considering ;  for  the  effect  of  such  evidence  is,  to  show 
that  the  instrument  never  had  any  operation.     Thus,  evidence  may 


{9)  Harris  t.  EiekOt  (1859X  4  H.  &  N. 
1,  7;  Bogen  t.  MadUy  (1868),  2  H.  &  0. 
127,249. 

(A)  Undley  v.  lM»y  (1864),  17  C.  B., 
N.  8.  678  ;  Jfalpaa  v.  London  and  South 
Watem BaU.  Co.  (1866),  L  R.,  1  C.  P. 
IS6.  And  in  BurgUuy  v.  JBUington 
(1611),  I  Brownl.  191,  it  is  reported  to 
bare  been  held,  that  even  in  tne  case  of 
a  deed,  where  a  verbal  agreement  is 
ptroel  of  the  original  contract,  and  may 
weQ  stand  with  the  deed,  and  is  not  in 
terms  repugnant  to  it,  such  verbal 
agreement  may  be  pleaded  to  an  action 
on  the  deed.     And  see  Co.  Litt  222  b, 

(i)  StewaH  v.  Eddowes  (1874),  L.  R., 
•  C.  P.  311. 

{k)  Pifm  V.  CampbeU  (1856),  6  E.  ft  B. 
J70;  WallU  v.  LUUll  {\S6\),  11  C.  B., 
N.  8.369. 


(I)  Morgan  v.  Onffith  (1871),  L.  R., 
6  Ex.  70 ;  Erskine  v.  Adeane  (1878),  L. 
R.,  8  Ch.  756. 

(m)  Morgan  v.  GHffith  (1871),  L.  R., 
6  Ex.  70. 

(n)  Angell  v.  DuJoe  (1875),  L.  R.,  10 
Q.  B.  174. 

(o)  ''Agreements  bind  not  only  as  to 
what  is  expressed  therein,  but  further,  as 
regards  all  the  consequences  which 
equity,  usage,  or  law,  attribute  to  an 
obligation  by  its  nature."  Code  Civil, 
Book  III.  tit  8,  s.  1,  art.  1135  ;  and 
8.  5,  art.  1160. 

(p)  Oreavea  v.  Ashlin  (1813),  3  Camp. 
426  ;  14  R.  R.  771. 

(q)  See  Wrig?U  v.  Crookes  (1840),  1 
Scott,  N.  R.  685 ;  Collins  v.  Blantem 
(1767),  2  Wila.  347 ;  1  Sm.  L.  C,  and 
notes  thereto. 
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Ch.  v.  b.  12.  be  given  of  fraudulent  misrepresentations,  made  by  the  defendant 

^Tc^mf^  to  the  plaintiff  as  to  the  value  of  a  business,  for  the  purchase  of 

(Admisaibility  which  the  plaintiff  was  in  treaty  with  the  defendant ;  although  such 

^J^^^\     representations  were  not  embodied  in  the  contract  of  sale,  or  in  the 

deed  whereby  the  premises  were  conveyed  to  the  plaintiff  (r).    And 

so,  evidence  is  admissible,  to  impeach  the  consideration  for  a  bill  of 

exchange  («). 

(r)  Dobta  v.  SiewfM  (1826),  8  B.  &  0.  («)  Ahb(M  t.  Hendricks  (1840),  1  M.  & 

628.    Aliiert  in  the  case  of  misrenresen-  O.  791 ;  and  Bee  6&  27-80  of  tiie  BilU 

tation  without  fraud,  not  embooied  in  of  Exchange  Act,  1882,  45  &  46  Vict, 

the  written  agreement ;  per  Lord  Ten-  c.  61,  and  see  post,  Ch.  XYL,  ''Bills  of 

terden,  C.  J.,  Flinn  v.  Tobin  (1829),  1  Exchange." 
M.  &  M.  367. 
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Sect.  1. — Contracts  generally  charged  with  Duty, 

The  Consolidating  Stamp  Act,  1891,  54  &  55  Vict.  c.  89  (a), 
which  reproduces  the  former  consolidating  Act  of  1870  and  its 
amending  Acts  with  comparatively  inmiaterial  amendments,  by 
sect.  14,  as  we  shall  see  presently  (see  p.  148),  prohibits  the  giving 
of  unstamped  docmnents  in  evidence,  and  the  Ist  section  enacts 
that,  snbject  to  the  exemptions  contained  in  the  act,  and  in  any 
oiher  acts  for  the  time  being  in  force  (b),  there  shall  be  charged  on 
the  several  instruments  specified  in  the  first  schedule,  the  several 
duties  therein  specified. 

And  by  the  said  schedule,  an  "  agreement,  or  any  memorandum  -A-greemontu. 
of  an  agreement,  made  in  England  or  Ireland  wnder  hand  only,  or 
made  in  Scotland  without  any  clause  of  registration,  and  not  other- 
wise specifically  charged  vAth  any  duty,  whether  the  same  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its  being 
a  written  instrument,"  is  charged  with  a  duty  of  6d,,  which  duty, 
by  sect.  22  of  the  Act,  may  be  denoted  by  an  adhesive  stamp,  to 
be  cancelled  by  the  person  by  whom  it  is  first  executed. 

But  any  ''  agreement  or  memorandum,  the  matter  whereof  is  not 
of  the  value  of  5Z.,"  is  exempt  from  duty. 

And  a  copy  or  extract,  attested  or  in  any  manner  authenticated,  ^a  *o  copies, 
of  or  firom  any  agreement  chargeable  with  duty,  is  chargeable  with 
the  same  duty  as  the  agreement  itself  (c). 


(a)  See  this  Act  and  its  amending 
mctments  in  Chitty's  Statutes,  5th  ed. 
tit  **  Stamps,"  and  see  also  Alpe's  Law  of 
Stamp  Duties,  and  Highmore's  Stamp 
Acts. 


(ft)  The  exceptions  ore  nnmerons,  more 
than  seventy  being  enumerated  in  Alpe's 
Digest 

(c)  SeeSched.  ^*  Copy  or  ExtraeL" 
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Ch.  VI.  8. 1.      Bu^  an  examined  copy,  which  is  produced  by  a  witness  as 
^'contTw^^  secondary  evidence  of  the  contents  of  an  agreement,  may  be  read 
Charged  with  withont  being  stamped.     For,  in  point  of  law,  it  is  nsed  merely 
.  to  refresh  the  memory  of  the  witness  as  to  the  contents  of  the 
agreement  (d). 


BtUy, 


Agreements 
for  lease 


Bioker*8  con- 
tract note. 
61  Vict.  c.  8, 
ss.  16,  17. 


Sect.  2. — Agreements  speciftcaily  charged  with  Duty. 

The  following  is  a  list  of  the  agreements  specifically  charged 
with  duty  by  the  Stamp  Act,  1891  : — 


Agreement  for  a  Lease. 

Agreement  under  Highway  Acts. 

Apprenticeship,  Instrument  o£ 

Articles  of  Clerkship. 

Bin  of  Exchange. 

Bill  of  Lading. 

Bin  of  Sale. 

Broker's  Contract  Note. 


Charter  Party. 

Covenant. 

Deed  of  any  kind,  agreement  by. 

Exchange. 

Lease. 

Letter  of  Allotment. 

Mortgage. 

Policy  of  Insurance. 


And  the  following  is  a  list  of  the  agreements  which  by  that  Act 
(see  p.  148,  post),  it  is  highly  penal  not  to  stamp  : — 

Bond,  &e.,  as  described  in  schedule  to  the  Act 

Conveyance. 

Lease. 

Mortgage. 

Settlement 

An  agreement  for  leases  for  any  term  not  exceeding  85  years  is, 
by  sect.  75  of  the  Act,  expressly  made  subject  to  the  same  duty  as 
if  it  were  an  actual  lease  for  the  term  and  consideration  mentioned 
in  the  agreement. 

By  sects.  52  and  58  of  the  Stamp  Act,  1891,  and  sched.  I.,  tit. 
"  Contract  Note,"  as  amended  by  s.  8  of  the  Customs  and  Inland 
Bevenue  Act,  1893,  56  &  57  Vict.  c.  7,  which  reproduces  with 
amendments,  sects.  16  and  17  of  the  Customs  and  Inland  Revenue 
Act,  1888,  51  Vict.  c.  8,  a  broker's  contract  note  advising  the  sale 
or  purchase  of  any  stock  or  marketable  security  of  the  value  of  five 
pounds  and  under  one  hundred  pounds,  is  charged  with  the  duty  of 
one  penny,  and  of  the  value  of  one  hundred  pounds  or  upwards  is 
charged  with  the  duty  of  one  shilling,  to  be  denoted  by  an  adhesive 
stamp  or  stamps  to  be  cancelled  by  the  person  by  whom  the  note  is 
executed,  and  the  shilling  duty  ''  may  be  added  to  the  charge  for 
brokerage  or  agency."      By  sect.  53  of  the  Act  of  1891,  "  Any 


{d)  BraythwayU  v.  HUcheock  (1842),  10  M.  k  W.  494. 
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person  who  effects  any  sale  or  purchase  of  any  stock  or  marketable  Ch.  VI.  s.  2. 
security  as  a  broker  or  agent,  shall  forthwith  make  and  execute  a  ^*q!^^^ 
contract  note  and  transmit  the  same  to  his  principal,  and  in  default      (Specific 
of  so  doing  shall  forfeit  the  sum  of  twenty  pounds  ;  **  every  person  ^^' 


who  makes  or  executes  any  contract  note  chargeable  with  duty  and 
not  duly  stamped  incurs  a  fine  of  twenty  pounds  ;  and  ''  no  broker, 
agent,  or  other  person  shall  have  any  legal  claim  to  any  charge  for 
brokerage  commission  or  agency,  with  reference  to  the  sale  or 
purchase  of  any  stock  or  marketable  security  of  the  value  of  five 
pounds  or  upwards,  mentioned  or  referred  to  in  any  contract  note, 
unless  the  same  be  duly  stamped."  A  broker  however  does  not 
lose  his  commission  under  this  Act  by  failing  to  send  a  contract 
note  to  his  principal  (e). 

Sect.  59  of  the  Stamp  Act,  1891,  re-enacting  sect.  15  of  the  Contracts 
Eevenue  Act,  1889,  52  &  53  Vict.  c.  42,  enacts,  that  stamp  duty  c^S^^ce!* 
shall  be  payable  ad  valorem  by  the  purchaser  as  if  it  were  an  actual  Revenue 
conveyance  of  the  same  on  "  any  contract  or  agreement  under  seal,  ^^^  ^^^^• 
or  under  hand  only,  for  the  sale  of  any  equitable  estate  or  interest 
in  any  property  whatsoever,  or  for  the  sale  of  any  estate  or  interest 
in  any  property  except  lands,  tenements,  hereditaments,  or  property 
locally  situate  out  of  the  United  Kingdom,  or  goods,  wares,  or 
merchandise,  or  stock,  or  marketable  securities,  or  any  ship  or 
vessel,  or  part  interest,  share,  or  property  of  or  in  any  ship  or 
vessel." 

A  charter-party  is  defined  in  sect.  49  of  the  Act  of  1891  as  Charter-party, 
including  *'  any  agreement  or  contract  for  the  charter  of  any  ship  or 
vessel,  or  any  memorandum,  letter,  or  other  writing  between  the 
captain,  master,  or  owner  of  any  ship  or  vessel  and  any  other 
person,  for  or  relating  to  the  freight  or  conveyance  of  any  money, 
goods,  or  effects  on  board  of  the  ship  or  vessel,"  and  by  the  same 
section  the  duty  [sixpence]  may  be  denoted  by  an  adhesive 
stamp  (/),  "  which  is  to  be  cancelled  by  the  person  by  whom  the 
instrument  is  last  executed, -or  by  whose  execution  it  is  to  be 
completed  as  a  binding  contract." 

The  stamp  duty  on  a  lease  rises  with  the  rent,  but  by  sect.  75,  Lease, 
a  lease  made  in  conformity  with  an  agreement  for  a  lease  duly 
stamped  is  charged  with  the  duty  of  sixpence  only.  The  duty  on 
a  lease  for  less  than  a  year  of  a  furnished  house  or  apartments  or 
any  house  for  not  more  than  a  year,  at  a  rent  not  exceeding  ten 
pounds  a  year,  may  by  sect.  99  be  denoted  by  an  adhesive  stamp. 

By  sect.  21  of  the  Stamp  Act,  1891,  "  except  where  express  stamp, 

whether  im- 
pressed or 
(e)  Learoyd  v.  Bracken,  [1894]  1  Q.  R  (/)  And   see   The  Belfort  (1884),   9  adhesive. 

114  (decided  on  the  AcU  prior  to  that  of      P.  D.  215. 

1891). 

L  2 
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Ch.  vi.  s.  2. 

Stamping  of 

CoTUracts 

(Specific 

IhUies). 

Special  penal- 
ties for  not 
stamping 
leases  and 
other  docu- 
ments. 


proyision  is  made  to  the  contrary,  all  duties  are  to  be  denoted  by 
impressed  stamps  only." 

The  Stamp  Act,  1891,  by  sect.  15  in  relation  to 


Cancellation 
of  adhesive 
stamps. 


Bonds, 
Covenants, 
Conveyances  on  Sale, 


Leases,  and 

Mortgages,  Equitable  as  well  as 
Legale 


imposes  the  special  penalty  of  ten  pounds  for  the  offence  of  not 
stamping  them,  to  be  borne  by  the  obligees,  lessees,  or  mortgagees, 
as  the  case  may  be. 

As  to  cancellation  of  adhesive  stamps,  it  is  enacted  by  sect.  8 
of  the  same  act  that 

(1)  "  An  instrament,  the  duty  upon  which  is  required  or  permitted  by  law 
to  be  denoted  by  an  adhesive  stamp,  is  not  to  be  deemed  duly  stamped  with 
an  adhesive  stamp,  unless  the  person  required  hy  law  to  cancel  the  adhesive 
stamp  cancels  the  same  by  writing  on  or  across  the  stamp  his  name  or  initials, 
or  the  name  or  initials  of  his  firm,  together  with  the  true  date  of  his  so  writing, 
or  otherwise  eiSectively  cancels  the  stamp  and  renders  the  same  incapable  of 
being  used  for  any  other  instrument  or  for  any  postal  purpose,  or  unless  it  is 
otherwise  proved  that  the  stamp  appearing  on  the  instrument  was  affixed 
thereto  at  the  proper  time. 

(2)  Where  two  or  more  adhesive  stamps  are  used  to  denote  the  stamp 
duty  upon  an  instrument,  each  or  every  stamp  is  to  be  camcelled  in  the  manner 
aforesaid. 

(3)  Every  person  who,  being  required  by  law  to  cancel  an  adhesive  stamp, 
neglects  or  refuses  duly  and  effectually  to  do  so  in  the  manner  aforesaid,  shall 
incur  a  fine  of  ten  pounds." 


Stamping 
after  execu- 
tion. 


Notice  to  he 
taken  hv 
judge  of 
omission  of 
stamp. 

Admissihility 
of  unstamped 


Sect.  8. — Stamping  after  Execution,  and  for  Purposes  of 

Evidence. 

The  admissibility  in  evidence,  on  payment  of  duty  and  penalties, 
of  unstamped  documents  and  the  stamping  of  documents  after 
execution,  are  regulated  by  sects.  14  and  15  of  the  Stamp  Act, 
1891,  54  &  55  Vict.  c.  89,  as  follows  :— 

14. — (1)  Upon  the  production  of  an  instrument  chargeable  with  any  duty 
as  evidence  in  any  court  of  civil  judicature  in  any  part  of  the  United  Kingdom, 
or  before  any  arbitrator  or  referee,  notice  shall  be  taken  by  the  judge  (y)^ 
arbitrator,  or  referee  (h)  of  any  omission  or  insufficiency  of  the  stamp  thereon, 
and  if  the  instrument  is  one  which  may  legally  be  stamped  after  the  execution 
thereof  (t),  it  may  on  payment  to  the  officer  of  the  court  whose  duty  it  is  to 


{g)  Under  the  Act  of  1870,  this  was 
the  duty  of  the  officer  of  the  Court. 

{h)  The  provision  as  to  references  is 
taken  from  s.  44  of  the  Customs  and 
Inland  Revenue  Act,  1881. 


(t)  See  8.  15,  by  which  any  instru- 
ment may  be  stamped  after  execution, 
**  save  where  other  express  provision  '*  is 
in  the  Act  made. 


Sect.  3. — Stamping  after  Execution. 
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lead  the  inBtrument,  or  to  the  arbitrator  or  referee  of  the  amount  of  the  unpaid  Ch.  Y I.  s.  3. 
duty,  and  the  penalty  payable  on  stamping  the  same,  and  of  a  further  sum  of  Stamping  of 
one  poundy  be  received  in  evidence,  saving  all  just  exceptions  on  other  grounds.      CaiUracts 

(2)  The  officer,  or  arbitrator,  or  referee  receiving  the  duty  and  penalty  shall     EoLmtum) 

give  a  receipt  for  the  same,  and  make  an  entry  in  a  book  kept  for  that  purpose  of '— 

the  payment  and  of  the  amount  thereof,  and  shall  communicate  to  the  commis-  document  on 
doners  the  name  or  title  of  the  proceeding  in  which  and  of  the  party  from  whom  S*?™^"  j 

he  received  the  duty  and  penalty  and  the  date  and  description  of  the  instrument,  peDalties. 
and  shall  pay  over  to  such  person  as  the  commissioners  may  appoint  the 
money  received  by  him  for  the  duty  and  penalty. 

(3)  On  production  to  the  commissioners  of  any  instrument  in  respect  of 
which  any  duty  or  penalty  has  been  paid,  together  with  the  receipt,  the  pay- 
ment of  the  duty  and  penalty  shall  be  denoted  on  the  instrument. 

(4)  Save  as  aforesaid,  an  instrument  executed  in  any  part  of  the  United 
Kingdom,  or  relating,  wheresoever  executed,  to  any  property  situate  or  to  any 
matter  or  thing  done  or  to  be  done  in  any  part  of  the  United  Kingdom,  shall 
not,  except  in  criminal  proceedings,  be  given  in  evidence  or  be  available  for 
any  purpose  whatever  (^),  unless  it  is  duly  stamped  in  accordance  with  the  law 
in  force  at  the  time  when  it  was  first  executed  (Q. 

15. — (1)  Save  where  other  express  provision  is  in  this  Act  made,  any  Stamping, 
unstamped  or  insufficiently  stamped  instrument  may  be  stamped  after  the  after  execu- 
execution  thereof,  on  payment  of  the  unpaid  duty  and  a  penalty  of  ten  pounds  ^^^  °^ .    . 
and  also  by  way  of  further  penalty,  where  the  unpaid  duty  exceeds  ten  pounds,  J^^-  ^^^i 
of  interest  on  such  duty,  at  the  rate  of  five  pounds  per  centum  per  annum,  penalty, 
from  the  day  upon  which  the  instrument  was  first  executed,  up  to  the  time 
when  the  amount  of  interest  is  equal  to  the  unpaid  duty. 

(2)  In  the  case  of  such  instruments  hereinafter  mentioned  as  are  chargeable  Special 
with  ad  valorem  duty,  the  following  provisions  shall  have  effect : —  penalty  for 

(a)  The  instrument,  unless  it  is  written  upon  duly  stamped  material,  shall  ?®^  stampmg 

be  duly  stamped  with  the  proper  ad  valorem  duty  before  the  expira-  q^y^^^  specified 
tion  of  30  days  after  it  is  first  executed  or  after  it  has  been  first  instruments 
received  in  the  United  Kingdom,  in  case  it  is  first  executed  at  any  within  30 
place  out  of  the  United  Kingdom,  unless  the  opinion  of  the  commis-     ^"' 
sioner,  with  respect  to  the  amount  of  duty  with  which  the  instrument 
is  chargeable,  has  before  such  expiration  been  required  under  the 
provisions  of  this  Act 

(b)  If  the  opinion  of  the  commissioners  with  respect  to  any  such  instrument 

has  been  required,  the  instrument  shall  be  stamped  in  accordance 
with  the  assessment  of  the  commissioners  within  14  days  after  notice 
of  the  assessment. 

(c)  If  any  such  instrument  executed  after  the  16th  day  of  May,  1888  (m),  has 

not  been  or  is  not  duly  stamped  in  conformity  with  the  foregoing 
provisions  of  this  sub-section,  the  person  in  that  behalf  hereinafter 
specified  shall  incur  a  fine  of  ten  pounds,  and  in  addition  to  the 
penalty  payable  on  stamping  the  instrument,  there  shall    be  paid 


{k)  Therefore  not  even  for  a  collateral 
inirpose,  as  to  prove  fraud,  for  which 
porpoae  an  unstamped  instrument  was 
aTtilable  under  former  Stamp  Acts.  See 
Coppock  V.  Boufer  (1838),  4  M.  &  W.  86  ; 
Chit  Stat  5th  ed.  tit  **  Stamps,"  p.  18; 
AsUingy.  Boon,  [1891]  1  Ch.  568,  where, 
however,  it  was  held  under  the  Act  of 
1870  that  a  promissory  note  insufficiently 
itamped  could  not  he  admitted  in  evi- 
denoe  to  prove  the  receipt  of  the  money 


for  which  the  note  was  given. 

(/)  The  Stamp  Acts  were  consolidated 
by  the  Stamp  Act,  1870,  and  afterwards 
by  the  Stamp  Act,  1891,  after  material 
amendments  by  the  Customs  and  Inland 
Revenue  Act,  1888. 

(m)  The  date  of  the  passing  of  the 
repealed  Customs  and  Inland  Revenue 
Act,  1888  (51  &  52  Vict  c.  8),  as  to 
which  see  note  (n). 
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Ch.  VI.  8.  8. 

stamping  of 

Contracts 

{After 

Execution), 


(d) 


a  farther  penalty  equivalent  to  the  stamp  duty  thereon,  unless 
reasonable  excuse  for  the  delay  in  stamping  or  the  omission  to  stamp 
or  the  insufficiency  of  stamp  be  afforded  to  the  satisfaction  of  the 
commissioners  or  of  the  Court,  Judge,  arbitrator  or  referee  before 
whom  it  is  produced. 
The  instruments  and  persons  to  which  the  provisions  of  this  sub-section 
are  to  apply  are  as  follows  (n) : — 


Title  of  Instniineiit  as  described  in  the  llrat 
Schedule  to  this  Act 

Peraon  liable  to  Penalty. 

Bond,  Covenant,  or  Instrument  of 
any  kind  whatsoever. 

Conveyance  on  Sale. 

Lease  or  Tack. 

Mortgage,  Bond,  Debenture,  Cove- 
nant, and  Warrant  of  Attorney  to 
confess  and  enter  up  judgment. 

Settlement 

The  Obligee,  Covenantee,  or  other 
person  taking  the  security. 

The  Vendee  or  Transferee. 

The  Tiessee. 

The  Mortgagee  or  Obligee,  in  the 
case  of  a  transfer  or  re-convey- 
ance, the  Transferee,  Assignee,  or 
Disponee,  or  the  person  redeem- 
ing the  security. 

The  Settlor.                                          ' 

1 

(3)  Provided  that  save  where  other  express  provision  is  made  by  this  Act  in 
relating  to  any  particular  instrument : — 

(a)  Any  imstamped  or  insufficiently  stamped  instrument  which  has  been 
first  executed  at  any  place  out  of  the  United  Kingdom,  may  be 
stamped  at  any  time  within  30  days  after  it  has  been  first  received  in 
the  United  Kingdom  on  payment  of  the  unpaid  duty  only  ;  and 
The  commissioners  may  if  they  think  fit  at  any  time  within  three 
months  after  the  first  execution  of  any  instrument  mitigate  or  remit 
any  penalty  payable  on  stamping. 

(4)  The  payment  of  any  penalty  payable  on  stamping  is  to  be  denoted  on 
the  instrument  by  a  particular  stamp. 


(b) 


Sect.  4. — What  Agreements  require  a  Stamp. 

(a)  Generally, 

What  agree-  Before  considering  what  agreements  require  a  stamp,  we  may 
ments  require  advert  to  the  distinction  before  pointed  out,  between  simple  con- 
tracts and  specialties  :  for  articles  of  agreement  under  seal  are  not 
to  be  stamped  as  agreements,  under  the  provisions  of  the  Stamp 
Act  which  have  just  been  set  out ;  but  as  deeds,  according  to  the 
provisions  in  the  act  in  that  behalf  contained  (o). 


(n)  Sub-s.  (d)  is  taken  from  s.  18,  and 
schedule  of  the  repealed  Customs  and 
Inland  Revenue  Act,  1888,  which  first 
introdaced  the  direct  penalty  for  omis- 
sion to  stamp  the  documents  mentioned 


therein. 

(o)  See  Clayton  v.  Burtenshato  (1826), 
5  B.  &  C.  41  ;  Bobiruon  v,  Drybrough 
(1795),  6  T.  R.  817. 
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Nor  does  the  Legislature  require  that  any  agreement  shall  be  ^^  ^1*  ^  ^• 
reduced  into  writing,  in  order  that  it  may  be  stamped.    It  only  ^*»»»P.(^J«» 

provides  that,  when  it  is  in  writing,  even  though  unnecessarily, 

a  stamp  shall  be  affixed,  or  that  the  instrument  shall  not  be 
receivable  in  evidence.  But  still  the  Stamp  Act  is  to  be  construed 
strictly,  and  it  is  to  be  extended  to  such  cases  only  as  clearly  fall 
within  its  provisions  (o). 

As  to  agreements  which  require  to  be  stamped,  we  may  observe 
that  the  provisions  of  the  repealed  28  &  24  Vict.  c.  15,  and  the 
Acts  thereby  repealed  (p),  and  those  of  the  repealed  Stamp  Act, 
1870,  38  &  84  Vict.  c.  97>  on  this  subject,  are  so  nearly  identical 
with  the  provisions  of  the  Stamp  Act,  1891,  that  the  following 
principles,  which  have  been  deduced  chiefly  from  cases  decided 
under  the  former  Act,  will  equally  apply  to  cases  which  may  arise 
under  the  latter. 


(b)  Character  of  Document  requiring  Stamp. 

The  words  of  the  Stamp  Act,  1891,  are  extremely  comprehensive,  ^hat  Hod  of 
as  to  the  description  or  nature  of  the  memorandum  required  to  be  poflaoraiidnm 

111..  -.Ill"  withm  the 

stamped  as  an  agreement ; — the  duty  bemg  imposed,  whether  the  Act. 
memorandum  (see  sched.  I.  of  the  Act,  tit.  ''Agreement")  ''be 
only  evidence  of  a  contract,  or  be  obligatory  upon  the  parties  from 
its  being  a  written  instrument." 

Thus,  it  was  held  by  Lord  Kenyon,  that  the  MS.  of  an  adver- 
tisement in  the  Gazette,  declaring  "  that  A.  and  B.  had  agreed  to 
dissolve  their  partnership,"  and  signed  by  them^  must  have  an 
agreement  stamp  (q). 

And  a  document  may  be  evidence  of  a  contract  so  as  to  require  a 
stamp,  although  it  may  not  be  such  a  memorandum  of  the  contract 
as  would  satisfy  the  Statute  of  Frauds.  *Thus,  where  a  written 
paper  signed  by  an  auctioneer,  and  delivered  to  the  bidder  to  whom 
lands  were  let  by  auction,  contained  the  description  of  the  lands, 
and  the  terms  and  rent,  but  not  the  lessor's  name,  it  was  held  that 
this  paper  could  not  be  given  in  evidence  without  a  stamp  (r). 

The  tax,  however,  is  not  imposed  upon  every  document  which  is  InstmmentB 
produced  in  evidence  to  prove  an  agreement ;  bnt  only  upon  docu-  ^^^^  °** 

stamp. 

(o)  Per  Parke,  B.,  Harris  r.  Birch  subject-matter  of  the  agreement  was  of 

(1842),  9  M.  &  W.  591 ;  and  Sneezum  v.  any  value.    And  a  stamp  would  not  be 

MarOaU  (1841),  7  M.  ft  W.  417.  required,  in  the  case  of  a  mere  noUee  or 

ip)  See  sect  I.     These  Acts  imposed  recital  of  dissolution,  without  words  of 

t  itamp  duty  on  agreements,  only  where  agreement ;  Jenkins  v.  Blizard  (1816),  1 

the  matter  thereof  was  of  the  value  of  Stark.  418. 


90L  or  upwards.  (r)  Bambottom  v.  Morlley  (1814),  2  M. 

iq)  May  V.  Smith  (1796),  1  £sp.  288.       &  S.  445 ;  recognised  in  Ohver  v.  Hal- 
Sed  qwtre,  for  it  did  not  appear  that  the      keU  (1857),  2  H.  ft  N.  487. 
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Ch.  VI.  8.  4. 

stamp  (iiJien 
required^). 


Agroement 
referring  to  a 
former  agree- 
ment. 


Case  of  extra 
work. 


Several 
letters,  ftc. 
forming  an 
agreement. 


his  child ;  and  the  plaintiff  produced  a  printed  copy  of  the  pro- 
spectus, stamped  with  an  agreement  stamp.  It  was  objected  by 
the  defendant,  that  this  could  not  be  received  in  evidence,  since  it 
was  not  the  identical  prospectus  which  had  been  delivered  to  the 
defendant.  The  latter  prospectus  was  produced  according  to  a 
notice  from  plaintiff.  It  was  then  objected,  'Hhat  even  such 
prospectus,  so  delivered  to  defendant,  could  not  be  read,  since  it 
was  unstamped  ;  and  the  evidence  was  accordingly  rejected.'' 

K,  however,  it  appeared  in  such  a  case  as  the  above,  that  the 
terms  contained  in  the  prospectus  had  been  only  partly  agreed 
to,  such  prospectus  would  be  admissible  in  evidence  without  a 
stamp  (k). 

Again :  a  written  contract,  which  is  not  the  contract  between  the 
parties,  but  which  is  merely  referred  to  therein  as  containing  part 
of  its  terms,  cannot  be  read  in  evidence,  unless  it  be  properly 
stamped  (Q.  So,  where  a  verbal  agreement  was  made  between  A. 
and  B.,  that  the  former  should  let,  and  the  latter  take  certain 
premises,  upon  the  conditions  of  a  lease  of  the  same  premises, 
granted  by  A.  to  a  former  tenant :  it  was  held,  in  an  action  by  A. 
against  B.  for  rent  and  non-repair,  that  the  lease  could  not  be  read 
in  evidence,  unless  duly  stamped  (m).  And  so,  where  the  plaintiff 
relied  on  an  implied  contract  between  himself  and  a  tenant,  to  hold 
on  the  terms  of  a  former  lease,  it  was  held  that  such  lease  could 
not  be  giveh  in  evidence  to  prove  those  terms,  unless  it  was 
properly  stamped  (n). 

So,  in  an  action  brought  to  recover  the  value  of  ea^ra  work,  if  it 
appear  that  the  contract  for  the  original  work  was  in  writing,  the 
plaintiff  cannot  proceed  without  putting  that  contract  in  evidence ; 
and,  if  it  be  not  properly  stamped,  the  plaintiff  will  be  non- 
suited (o). 

But  where  several  letters  or  other  documents  are  put  in,  which, 
taken  together,  form  in  fact  only  one  agreement,  it  is  sufScient  if 
any  one  of  them  is  properly  stamped  (p).  And  where  there  was  a 
written  agreement  between  two  parties,  for  a  demise  of  lands  on  the 
terms  of  a  contract  annexed  to  that  agreement  (but  which  contract 
they  thereby  agreed  to  abandon) ;  and  the  agreement  was  stamped 
as  a  lease,  but  the  contract  annexed  was  not  stamped :  it  was 
held,  that  the   stamped  agreement  incorporated  the   unstamped 


(k)  Clay  V.  Crofts  (1851),  20  L.  J., 
£xch.  361. 

(0  Alcock  V.  Delay  (1855),  4  K  &  B. 
660. 

(m)  Turvier  v.  Foicer  (1828),  7  B.  &  0. 
625. 

in)  Wallis  v.  BroadberU  (1836),  4  A. 
&  E.  877. 


(o)  VincoTU  V.  Cole  (1828),  8  C.  &  P. 
481 ;  and  see  BiuOon  v.  Cornish  (1844), 
12  M.  &  W.  426  ;  overruling  the  dictum 
of  Bayley,  J.,  in  Bex  v.  Pendleton  (1812), 
15  East,  449. 

{p)  Peate  v.  Dicken  (1834),  1  C.  M.  & 
B.  422. 
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one,  and  that  the  two  together  might  be  given  in  evidence  as  a  ^h.  VI.  s.  4. 

A  mere  cognovit  (r),  or  an  I  0  U  («),  not  containing  any  terms  of  ^^  ^^ — 
agreement,  e.g,  to  pay  by  instaknents,  or  the  like,  does  not  reqnire  i  o  U. 
an  agreement  stamp.  Nor  does  a  cognovit  reqnire  a  stamp,  althongh 
it  contain  a  stipulation  not  to  take  advantage  of  it  before  declara- 
tion {t)  ;  or  althongh  the  plaintiff,  at  the  time  of  its  execution, 
undertake,  on  a  separate  paper,  to  give  the  defendant  time  (t^). 
Nor  does  a  consent  by  a  defendant,  to  a  judge's  order  to  stay  pro- 
ceedings on  payment  of  debt  and  costs,  on  the  usual  terms,  require 
to  be  stamped  {x).  So,  the  introduction  of  the  words  '*  for  value 
received,"  in  an  I  0  U,  does  not  render  it  liable  to  stamp  duty  (^). 
And  where  an  I  0  U  was  in  this  form  : — "I  0  U  46Z.  18«.,  which 
I  borrowed  of  Mrs.  M.,  and  to  pay  her  5  per  cent,  till  paid  ;  '*  this 
was  held  not  to  require  a  stamp  {z).  But  if  an  I  0  U  contain  the 
words  ''  to  be  paid  on  such  a  day,"  it  requires  a  stamp  (a). 

Nor  is  it  necessary  to  stamp  a  simple  admission  of  the  correct-  Acknowledg- 
ness  of  an  account  containing  various  items  (6),  nor  a  letter  acknow-  ™*°**'- 
ledging  a  debt,  and  promising  to  remit  money  on  account  thereof  (c). 
So  a  mere  acknowledgment  of  an  advance  of  money  {d),  or  of  the 
receipt,  by  way  of  deposit,  of  money,  bills,  or  goods,  to  be  holden 
for  the  party  depositing,  on  terms  which  the  law  would  imply  from 
the  acknowledgment  itself,  does  not  require  a  stamp  (e).  Thus,  a 
mere  acknowledgment  of  having  received  money  by  bill,  for  a 
particular  purpose,  ''  which,  when  paid,  would  exonerate  the  party 
paying,"  does  not  require  an  agreement  stamp ;  but  may  be  given 
in  evidence  if  on  a  receipt  stamp  (/).  So,  in  an  action  for  not 
returning  a  bill  deposited  with  the  defendant,  the  following  memor- 
andmn,  signed  by  the  defendant,  was  held  to  be  admissible  in 
evidence,  though  unstamped : — ''  I  have  in  my  hands  three  bills, 
which  amount  to  1202.  IQs,  6d.,  which  I  have  to  get  discounted, 
or  return  on  demand  "  (g).     So,  an  acknowledgment  of  the  fact  of 


{q)  Pearee  ▼.  Cheayn  (1835),  4  A.  ft 
£.225. 

(r)  Ames  r.  HiU  (1800),  2  B.  ft  P. 
150;  Btardon  v.  Swaby  (1803),  4  East, 
IftS.  Sed  vide  Jay  y.  Warren  (1824),  1 
CL  ft  P.  532. 

(s)  FUker  v.  Leslie  (1795),  1  £sp.  426; 
htyne  ▼.  JenJnns  (1830),  4  C.  ft  P.  824  ; 
Jinel  ▼.  Israel  (1808),  1  C&mp.  499. 

;/)  Chxen  y.  Gray  (1882),  1  Dowl.  850. 

(«)  Marky  v.  Hall  (1834),  2  Dowl. 
4»4. 

(z)  Bray  y.  Manstm  (1841),  8  &I.  ft 
V.  e68. 

•»  Oould  y.  Cornnbs  (1845),  1  G.  B. 
Ml 

(z)  MdanoUe  y.  Teasdale  (1844),  13 
ILftW.  216.   y 


(a)  Brooks  y.  Blkina  (1836),  2  M.  ft 
W.  74.  '       ■  '      • 

(b)  Wellard  y.  Moss  (1813),  1  Bing. 
184. 

(c)  Beeching  y.  Westbrook  (1841 )«  8  M. 
ft  W.  411 ;  Hyne  v.  Deiodney  (1852),  21 
L.  J.,  Q.  B.  278. 

(d)  Huxley  v.  (^Connor  (1837),  8  C.  ft 
P.  205. 

(«)  See  per  Erie,  J.,  De  Forquei  y. 
Page  (1850),  15  Q.  B.  1073. 

(/)  Wathins  v.  ffewUU  (1819),  1  B.  ft 
B.  1  ;  and  see  Tomkins  y.  Ashby  (1827), 
6  B.  ft  C.  541  ;  Boioen  y.  Fox  (1828),  2 
Man.  ft  Ry.  167. 

{g)  Mullett  y.  HtUchinson  (1828),  7  B 
ft  C.  689. 
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|Ch.  VI.  B.  4.  the  defendant  haying  goods  of  the  plaintiff  in  his  hands,  from 
'^fwarJd)^  which  the  law  would  imply  a  promise  to  re-deliver  on  request,  need 

not  be  stamped  (A).     So,  the  following  memorandum: — "  Mr.  S. 

has  this  day  deposited  with  me  600!.,  on  the  sale  of  10,800{.  SI.  per 
cent.  Spanish,  to  be  returned  on  demand,"  was  held  not  to  require 
a  stamp  (t).  And  a  memorandum  in  these  words: — ''I  have 
received  a  bill  of  exchange,  which  I  hold  as  your  attorney,  to  recover 
the  value  of  from  the  parties,  or  to  make  such  other  arrangement 
for  your  benefit,  as  may  appear  to  me,  in  my  professional  character, 
reasonable  and  proper ; "  was  held  to  be  admissible  in  evidence 
without  a  stamp  (A;).  So,  a  memorandum  merely  expressing  the 
consent  of  the  indorser  of  a  bill,  that  time  should  be  given  to  the 
acceptor,  is  not  an  agreement  requiring  a  stamp  (Q.  So,  the  follow- 
ing memorandum : — '^  I  hereby  acknowledge  that  you  have,  for  my 
accommodation,  accepted  a  bill  of  even  date  herewith  for  25Z.,  and 
I  agree  to  provide  for  the  same  when  due ;  "  was  held  not  to  require 
a  stamp  (m).  Nor  does  the  duty  attach  on  a  letter  from  an  agent 
to  his  principal,  detailing  the  terms  of  a  sale  or  purchase  effected 
for  him  (n),  nor  upon  a  memorandum  by  which  the  owner  of  goods 
on  a  wharf,  authorized  the  wharfinger  to  sell  them,  and  pay  the 
proceeds  to  a  third  person  in  discharge  of  a  named  sum  due  for 
freight  (o). 

But  a  memorandum  consenting  to  accept  payment  of  a  sum  of 
821.  by  instalments,  and  to  give  a  receipt  in  full  on  that  sum  being 
paid,  has  been  held  to  require  a  stamp  (p). 

A  mere  authority  by  one  party  to  another,  to  pay  money  on  bis 
behalf,  whether  the  payment  be  to  be  made  generally,  or  out  of  a 
particular  fund,  need  not  be  stamped  as  an  agreement  (q). 

And  a  mere  attornment  to  a  party  who  succeeds  the  landlord  in 
title,  and  which  does  not  contain  any  new  terms ;  or  an  acknow- 
ledgment by  a  tenant,  of  the  title  of  an  heir  or  devisee,  does  not 
require  a  stamp  (r).  So  a  memorandum  by  a  tenant,  admitting  a 
sum  of  more  than  20Z.  to  be  due  for  rent,  and,  in  consideration  of 
the  landlord  withdrawing  a  distress,  authorizing  him  to  re-enter 


Authority  to 
pay  money. 


Attomments, 


(A)  Blackrcell  v.  JTIiaughtan  (1841),  1 
Q.  B.  127. 

(i)  Sibree  v.  THpp  (1846),  15  M.  &  \r. 
28. 

{k)  Langden  v.  JVilaon  (1828),  2  Man. 
&  Ry.  10. 

{I)  mil  V.  Johnson  (1828),  3  C.  &  P. 
456. 

(m)  Notley  v.  Webb  (1848),  6  C.  B. 
834. 

(n)  Josephs  ▼.  Pebrer  (1824),  1  C.  &  P. 
341  ;  T(y})ikin8  v.  Savory  (1829),  9  B.  & 
C   704. 


(o)  Hvmphreys  v.  Briant  (1829),  4  C. 
&  P.  157. 

{p)  Eemon  v.  Hayward  (1835),  2  A  Jt 
£.  666. 

(g)  Pwker  v.  DuJbois  (1836),  1  M.  & 
W.  30  ;  WdUcer  v.  Rostron  (1842),  9  VL 
&  W.  411.  In  what  Cdses  an  order  to 
pay  money  must  be  stamped  an  a  bill  of 
exchange,  see  Buck  v.  Bohaon  (1878),  3 
Q.  B.  D.  686,  overruling  Ex  parte  Skel- 
lard  (1878).  L.  R.,  17  Eq.  109. 

(r)  Doe  d.  Wriiiht  v.  Smith  (1838),  8 
A.  &  K.  255. 
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and  distrain  if  the  rent  be  not  paid  by  a  certain  day,  is  admissible  ^^-  ^'  "•  ^ 
to  prove  the  tenancy,  without  being  stamped  («).  ^^^^iriSi^ 

But  where  A.  was  tenant  of  premises  under  a  lease  granted  by 

B.,  against  whom  a  sequestration  issued  out  of  Chancery,  and  A. 
then  signed  the  following  instrument: — ''I  hereby  attorn  and 
become  tenant  to  G.  as  sequestrator,  and  to  hold  the  premises  for 
8Qch  time,  and  on  such  conditions,  as  may  be  subsequently  agreed 
apon:"  it  was  held,  that  this  was  a  new  agreement  to  become 
tenant,  and  that  it  required  a  stamp  (t).  So,  where  the  attornment 
stated,  that  the  tenant  held  at  a  certain  rent,  payable  quarterly, 
and  contained  an  acknowledgment  of  an  arrear  of  rent  due,  it  was 
held  to  be  inadmissible  for  want  of  a  stamp  (u). 

In  ascertaining  what  is  an  ^'  Agreement "  within  the  meaning  of  Rales  for  as- 
the  Stamp  Act,  1B91,  attention  must  be  directed  to  this  inquiry,  ^vhaTuan 
Tis.  what  is  the  primary  or  leading  object  or  feature  of  the  instru-  *' Aji^reemeiit'* 
ment  (x) ;  for  although  an  inBtrnment  may  appear  at  first  sight  to  ^^  ^ 
be  an  agreement,  or  may  be  so  described  by  the  parties  thereto,  yet  ^^^^* 
this  may  not  be  its  legal  character  or  effect  (y).     Thus,  where  a 
firm,  which  was  negotiating  to  obtain  an  advance  of  money  on  their 
bill,  wrote  to  the  proposed  lender  stating  that,  in  consideration  of 
his  accepting  their  draft,  they  handed  him  therewith  the  bill  of 
lading  and  policy  of  insurance  for  certain  wines  expected  to  arrive, 
which  would  afford  him  security  beyond  the  amount  of  the  biU ;  and 
engaging  to  land  and  warehouse  the  wines  to  be  held  at  his  dis- 
posal :  it  was  held,  that  this  document  did  not  require  a  mortgage 
stamp,  bat  was  properly   stamped   as   an   agreement  (z).    And 
although,  as  we  shall  hereafter  see,  a  contract  for  or  relating  to  the 
iak  of  goods  need  not  be  stamped ;  yet,  if  the  main  object  of  the 
agreement  be  the  obtaining  money  upon  a  pledge  of  goods,  the 
instrument  must  be  stamped,  though  the  sale  of  them  be  incident 
thereto  (a).   So,  if  an  instrument  purporting  to  be  a  bill  of  exchange 
or  promissory  note  amounts,  in  fetct,  to  an  agreement  between  the 
parties,  an  agreement  stamp  is  necessary  (6).    But  if,  on  the  other 


(«)  Em  T.  Ramm  (1843),  5  M.  &  G. 
789 ;  ind  see  Fiskvoick  y.  Milnea  (1850), 
4  EzcK  825. 

(0  Cwwiah  y.  Seardl  (1828),  8  B.  &C. 
471. 

(u)  Doe  d.  Frankis  v.  Fnmkis  (1840), 
11  A.  Jk  £.  792. 

(z)  See  es  to  this,  per  Cur.,  Limmtr 
AtpkalU  Paving  Company  v.  Commii' 
fmtncf  Inland  Revenue  (1872),  L.  R., 
7  £z.  211  ;  FrUh  v.  RoOuram  (1846),  15 
M.  «i  W.  39  ;  WoUeUy  v.  Cox  (1841),  2 
Q.  B.  321  ;  Voe  d.  Maceron  v.  Bragg 
am),  8  A.  &  £.  620. 


(y)  See  Barry  y,  Goodman  (1837),  2 
M.  &  W.  768. 

(«)  ffarria  v.  Birch  (1842),  9  M.  &  W. 
591. 

(a)  Smith  v.  Cator  (1819),  2  B.  &  Al. 
778. 

(6)  Nicholson  v.  Smith  (1822),  8  Stark. 
128  ;  SmUh  v.  Nightiiigale  (1818),  2  id. 
376.  An  agreement,  endorsed  on  a  pro- 
missory note,  extending  the  time  for 
payment,  cannot  be  read  unless  it  be 
stamped  ;  Stone  y.  Metcalfe  (1815),  1 
Stark.  58. 
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Promissory 
Note. 


Oh.  VI.  s.  4.  hand,  the  instrument  be  primarily  a  promissory  note,  it  must  be 
^^^^^^ir^^  stamped  as  such,  and  not  as  an  agreement.  And  therefore,  where 
the  instrument  was : — **  On  demand  I  promise  to  pay  W.  I.  H.,  or 
order,  SOOL  for  value  received,  with  interest ;  and  I  have  lodged 
with  the  said  W.  I.  H.  the  counterpart,  lease,  &c.,  as  a  collateral 
security  for  the  said  500Z.  and  interest :  "  it  was  held  that  it  was 
properly  stamped  as  a  promissory  note  (c).  Where,  however,  the 
instrument  was : — ''  I  have  received  the  sum  of  20Z.  which  I  have 
borrowed  of  you,  and  I  have  to  be  accountable  for  the  said  sam, 
with  interest :  "  it  was  held  that  it  was  properly  stamped,  not  as  a 
promissory  note,  but  as  an  agreement  (d) ;  and  the  same  was  held 
of  a  promise  to  pay  the  payee  150Z.  ''  on  his  signing  a  lease  "  {e) ; 
and  it  has  been  laid  down  in  the  Court  of  Appeal,  that  for  a  docu- 
ment to  require  a  stamp  as  a  promissory  note,  it  must  substantially 
contain  a  promise  to  pay  a  definite  sum  and  nothing  more  (/). 
And,  upon  the  same  principle,  if  the  primary  intention  of  the 
parties  to  an  indenture  were,  that  the  instrument  should  be  a  lease, 
it  must  be  stamped  as  such  {g) ;  and  where  the  Thames  Con- 
servators agreed  to  grant  permission  during  their  pleasure  to  the 
appellants  to  construct  and  retain  a  jetty  in  consideration  of  an 
annual  payment  yearly  so  long  as  the  jetty  was  allowed  by  the 
conservators  to  remain,  it  was  held  that  this  agreement  required 
the  6d.  agreement  stamp  only,  and  not  the  lease  or  conveyance  on 
sale  stamp  (k). 


(c)  Requirement  of  more  Stamps  than  one. 

Where  several  The  Stamp  Act,  1891,  imposes  a  duty  upon  each  agreement  in 
reqimw^"  writing ;  and  therefore,  if  there  be  upon  one  paper  several  distinct 
contracts  between  the  same  or  different  parties,  and  each  contract 
be  of  5{.  value  (t),  there  must  be  a  separate  stamp  on  that  paper  (k) 
for  each ;  because,  if  there  were  not,  it  would  be  uncertain  to  which 
agreement  the  stamp  or  stamps  which  were  on  the  paper  was  or 
were  intended  to  be  applied  (Q.  Thus,  an  instrument  containing 
several  distinct  demises  to  different  persons,  although  the  same 


(c)  Fancourt  v.  Them  (1846),  9  Q.  B. 
812  ;  and  see  }Vise  v.  Charlton  (1836),  4 
A.  &  K  786. 

(rf)  JSTom  V.  JRed/eam  (1888),  6  Scott, 
260 ;  and  see  White  v.  North  (lSi9\  8 
£xch.  689. 

{e)  Yeo  V.  Dawe  (1885),  53  L.  T.  125, 
C.  A.,  diss.  Bowen,  L.  J.,  and  reversing 
decision  below. 

(/ )  Mortgage  Insurance  Corporation  v. 
Iniand  Revenue  Commissioners  (1888), 
21  Q.  B.  D.  352,  C.  A. 

{g)  Price  v.  Thomas  (ISSl),  2  B.  &  Ad. 


218. 

{h)  Thanes  Conservators  v.  Inland 
Revenue  Commissioners  (1866),  18  Q.  B.  D. 
279. 

(i)  See  Boots  v.  Lord  Dormer  (1832),  4 
B.  &  Ad.  77. 

(*)  See  Shipton  ▼.  Thornton  (1838),  9 
A.  &  E.  814 ;  £ex  v.  Beeks  (1727),  2  Ld. 
Baym.  1446. 

(0  Per  Cur.,  Shipton  v.  Thornton 
(1888),  9  A.  &  £.  814  ;  Waddington  t. 
Francis  (1804),  5  Esp.  182. 


Sect.  4. — ^What  Contracts  require  Stamp.  1^9 

terms  of  agreement  apply  to  all,  must  be  stamped  with  a  separate  C^-  ^^-  ^'  ^• 
stamp  for  each  of  the  several  demises  (m),  because  the  legal  effect  ^^^q^ 

of  such  an  instrument  is,  that  each  party  is  severally  responsible  ; 

and  there  is  no  community  of  interest  or  subject-matter. 

If,  however,  there  be  but  one  agreement,  however  many  distinct  ^^®  !^^®^ 
articles  it  may  embrace  ;  or  if  there  be  only  one  subject-matter  of  one  snbject- 
agreement,  and  each  party's  interest  relate  to  such  subject-matter,  "^^^^• 
so  that  the  contract  substantially  relates  to  and  comprehends  but 
(me  transaction, — although  in  respect  of  the  contractors,  each 
sabjects  himself  to  a  separate  liability,  or  consults  his  own  interest 
only, — one  stamp  will  suffice  (n).  Thus  an  indenture,  whereby 
several  persons  jointly  convey  their  separate  interests  in  certain 
shares  in  an  incorporated  company,  does  not  require  several 
stamps  (o).  So,  an  agreement  by  a  party  respecting  the  freight  of 
two  parcels  of  goods  (p);  or  an  agreement  by  several,  for  a  sub- 
scription to  one  common  fund,  or  for  one  common  purpose,  in 
▼hich  each  is  interested,  or  by  which  each  binds  himself  to  a 
certain  extent,  in  consideration  that  the  others  will  do  the 
same,  requires  but  one  stamp  (q),  as  in  the  case  of  an  agree- 
ment by  several,  to  sell  their  respective  shares  in  a  sum  of  prize- 
money  (r),  or  a  submission  to  arbitration  by  several  underwriters, 
of  a  disputed  claim  on  a  policy  («).  And  the  same  rule  would 
ai^ear  to  apply  to  the  case  of  the  parliamentary  contract,  which 
is  entered  into  by  the  shareholders  in  a  joint-stock  company  (t). 
So  a  deed  by  which  an  apprentice  was  bound  for  seven  years, 
Tiz.  to  A.  for  four  years,  and  to  B.  for  three  years,  to  learn 
di&rent  trades,  being  but  one  transaction,  was  held  to  require 
only  one  stamp  (u).  And  so,  if  there  be  a  demise  by  A.  to  B. 
sod  an  agreement  by  B.  and  C.  to  pay  the  rent, — all  the  other 
agreements  being  between  A.  and  B.  only, — no  separate  stamp  is 
needed  for  the  agreement  by  C,  it  being  merely  accessory  to  the 
demise  (x).  But  if  the  agreement  be  by  B.  alone,  and  there  be  in  the 
same  instrument  an  agreement  by  C,  guaranteeing  the  performance 
of  B.*B  agreement,  C.'s  agreement  requires  a  separate  stamp  (y). 

(m)  Per  Lord   Ellenboroiigh,   C.   J.,  1  N.  R.  274  ;  6^00*  v.  Jones  (1812),  15 

Doer.  Day  (1811),  13  East,  241.  East,  237. 

(»)  See  per  Cur.,  Doe  d.  Cro/t  v.  Tid^  (r)  Baker  v.  Jardine  (1784),  18  East, 

^  (1864),  14  G.  B.  804.     A  demise  to  235,  n.  (5). 

one  party,  of  different  premises  at  dis-  («)  Ooodson  v.  Forbes  (1815),  6  Taunt, 

tiact  rente,  requires  but  one  stamp,  if  171. 

it  iras  bond  fide  but  one  transaction  ;  (0  West  London  Railvoay  Company  y. 

B«m  y.  Jackson  (1822),  3  B.  &  B.  185.  Bernard  (1843),  3  Railw.  Gas.  649. 

(0)  WiUs  y.  Bridge  (1849),  4  Exch.  (w)  Rex  y.  LinUk  (1828),  8  B.  &  C. 

188.  247. 

(p)  ShipUm  y.  ThomUm  (1838),  9  A.  {x)  Price  y.   Thorms  (1831),  2  B.  & 

k£.8l4.  Ad.  218. 

(a)  RcuMbottom  y.  Davis  (1839),  4  M.  (y)  Wharton  y.  Walton  (1845),  7  Q. 

tW.  584;    Davis  v.  Williams  (1811),  B.  474. 
U  East,  232 ;  Bowen  y.  Ashley  (1805), 
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Chap.  VI. — Stamping  op  Contracts. 


Where  there 
is  a  second 
agreement 


Ch.  VI.  8.  4.  So,  where  an  agreement  is  complete,  any  farther  agreement  in 
^Sian^f  writing,  even  between  the  same  parties  and  npon  the  same  paper, 
and  although  it  has  a  direct  and  express  reference  to  the  first 
agreement,  must  be  stamped.  Thus,  where  there  was  a  written 
agreement  for  a  wager,  and  then,  by  a  memorandum  indorsed  upon 
the  former,  the  parties  consented  that  the  debt  should  be  doubled, 
such  memorandum  was  held  to  require  a  stamp  (z).  It  seems, 
however,  that  if  the  first  contract  be  left  in  full  operation,  and  be 
not  varied  or  affected  by  the  second,  the  paper  will  be  admissible 
as  evidence  of  the  first  agreement,  although  there  be  only  one 
stamp  thereon.  Thus,  in  such  a  case  as  the  above,  the  first  wager 
might,  perhaps,  before  the  Gaming  Act,  1845,  made  all  wagering  con- 
tracts void,  have  been  proved  upon  the  first  memorandum,  although 
the  second  were  not  stamped  (a).  But  where  parties  enter  into  a 
written  agreement,  which  is  duly  stamped,  and  afterwards  write  on 
the  face,  or  on  the  back  of  it,  or  on  a  separate  paper  (&),  terms 
varying  the  original  agreement,  such  new  terms  constitute  a  fresh 
agreement,  and  are  not  admissible  in  evidence  without  a  fresh 
stamp  (c).  And  the  new  contract,  made  by  the  introduction  of  snch 
fresh  terms,  is  considered  as  putting  an  end  to  the  first  contract, 
so  that  the  plaintiff  cannot  recover  upon  either,  the  second  being 
unstamped  (d).  In  Reed  v.  Deere  (b),  however,  the  Court  held, 
that  they  could  look  at  the  second  unstamped  contract,  to  ascertain 
whether  the  first  was  altered  by  it. 


Seot.  5. — Effect  of  want  of  Stamp. 

(a)  General  Rvle. 

General  rale.  If  it  appear  in  the  course  of  a  cause,  either  on  the  plaintiff's  own 
showing,  or  on  the  cross-examination  of  his  witnesses,  that  there 
is  a  written  agreement  between  the  parties  which  has  direct 
reference  to  the  subject-matter  of  the  action,  and  which  contains 
the  whole  of  the  stipulations  of  the  parties  upon  the  subject- 
matter,  such  instrument  must  be  produced  by  the  plaintiff  dnly 
stamped  (e).  Thus  where  in  an  action  for  use  and  occupation,  it 
appeared  upon  the  plaintiffs  case,  that  there  was  a  written  demise 
of  the  premises  between  the  parties,  the  plaintiff  was  nonsuited 


(2)  Bobson  y.  ffcdl  (1792),  Peake,  172. 

(a)  Itobson  v.  Hall  (1792),  Peake,  128. 

(6)  Per  littledale,  J.,  Meed  v.  Deere 
(1827),  7  B.  &  C.  261. 

(c)  Bacon  v.  Simpson  (1837),  3  M.  & 
W.  78  ;  SUpkens  v.  Lowe  (1832),  9  Bing. 
82  ;  Heed  v.  Deere  (1827),  7  B.  &  C.  261. 

{d)  Heed  v.  Deere  (1827),  7  B.  &  C. 


261  ;  French  v.  PaUen  (1807),  1  Camp. 
72  ;  9  R.  R.  671. 

{e)  See  Buxton  ▼.  Cornish  (1844),  12 
M.  k  W.  426  ;  Doe  v.  Morris  (1810),  12 
East,  237  ;  Fenn  v.  OHffiiha  (1830),  6 
Bing.  533 ;  and  as  to  stamping  in  Court 
for  purposes  of  evidence  under  s.  14  of 
the  Stamp  Act,  1891,  see  p.  148,  a7Ue, 


Sect.  5. — Effect  of  Want  of  Stamp. 
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for  not  producing  it  stamped  (/).     So,  in  an  action  for  injuring  the  Ch.  VI.  s.  5. 
plaintiffs  reversion,  if  it  appear   that   the    land  was    let  by  the  tEffedofnot 
plaintiff  to  the  occupier  under  a  written  agreement,  the  plaintiff  is    stamping), 
bound  to  produce  it  {g). 

And  an  unstamped  or  improperly  stamped  agreement  cannot  be 
read  in  evidence,  so  as  to  have  any  operation  in  assisting  to 
establish  a  claim,  even  although  the  time  for  enforcing  such  agree- 
ment has  expired,  or  the  parties  in  the  action  may  not  be  parties 
to  the  agreement  (/t). 

The  case  of  Fielder  v.  Ray  (i)  establishes  another  very  important  Rule  whero, 
rule  upon  this  subject;  namely,  that  after  the  plaintiff  has  Proved  ^J^^j^^^^*^^ 
by  witnesses  an  express  or  implied  oral  contract,  without  disclosing  case,  a  written 
that  there  was  a  written  contract,  he  cannot  be  nonsuited  by  the  p^^d^by 
defendant's  producing  an  unstamped  written  instrument,  purporting  defendant, 
to  contain  the  terms  of  the  contract.     In  that  case  Tindal,  C.  J., 
observed :  ''It  has  been  argued,  that  if  it  be  shown  that  a  contract 
is  evidenced  by  writing,  it  is  immaterial  whether  this  appear  on 
eross-examination  of  the  plaintiffs  witnesses,  or  in  the  course  of 
the  defendant's  evidence.     But  there  is  this  difference  in  the  case, 
that  if  it  appear  by  the  testimony  of  the  plaintiffs  witnesses,  the 
absence  of  the  writing  is  an  inherent  defect  in  his  case,  which  it  is 
incumbent  on  him  to   get  over;  whereas,  if  it  appear  from  the 
defendant's  witness,  it  is  an  objection  which  the  defendant  must 
substantiate  by  the  production  of  the  instrument  in  the  regular 
way ;  otherwise  this  inconvenience  might  follow, — that  the  plaintiff 
might  on  a  mere  assertion  of  the  defendant,  be  nonsuited  for  the 
non-production  of  a  written  instrument,  which,  if  it  had  been  pro- 
duced, might  turn  out  not  to  apply  to  the  contract  in  question." 
And  the  same  rule  holds  good,  even  although  the  plaintiff  has  had 
notice  to  produce  the  instrument  in  question  (k). 

Again :  where  an  agreement  has  been  lost,  or  even  wrongfully  Rule  where 
destroyed  by  the  party  who  takes  the  objection,  parol  evidence  ofj^g^™™^*^ 
its  contents  is  inadmissible,  if  it  appear  that  it  was  unstamped  destroyed. 
when  lost  or  destroyed  (Z).     But  the  burden  of  proving  an  instru- 


(/)  Brewer  v.  Palmer  (1800),  8  Esp. 
213. 

iff)  CcUerUl  t.  H6^  (1825),  4  B.  & 
C.  465.  In  the  case  of  Sirother  v.  Barr 
(1828),  5  Bing.  136,  the  Court  of  Com- 
mon Fleas  were  equally  divided  on  this 
question  ;  but  the  better  opinion  seems 
to  be  that  stated  in  the  text ;  and  see 
Don  y.  Harvey  (1832),  8  Bing.  289. 

<A)  Bex  V.  Bedf<^  (1795),  6  T.  R. 
462 ;  Tunur  v.  Pmoer  (1828),  7  B.  &  C. 
825. 

(i)  FiOder  y.  Bay  (1829),  6  Bing.  332. 
See  Sttxena  ▼.  Pinney  (1818),  8  Taunt. 

ac. 


327  ;  Bex  ▼.  InhahitanU  of  Padstow 
(1832),  4  B.  &  Ad.  208. 

(k)  Magruxy  v.  Knight  (1840),  1  M.  & 
G.  944. 

(l)  Bex  V.  Castlemorton  (1820),  3  B.  & 
Al.  588  :  Banhin  y.  Hamilton  (1850),  15 
Q.  B.  187.  If  the  plaintirs  part  of  a 
deed,  executed  by  defendant,  was  duly 
stamped  and  then  lost,  and  the  defendant 
produce  his  part  on  notice,  the  latter, 
thoueh  unstamped,  may  be  read  as 
secondary  evidence  ;  Munn  v.  Oodbold 
(1825),  3  Bing.  292. 


M 


162 


Chap.  VI. — Stamping  of  Contracts. 


Ch.  VI.  8.  6. 

Stamp 
{Ejfectofnot 
Stamping), 


Where  party 
refuees  to 
produce  the 
instrument. 


Rule  where 
stamp  is 
effaced. 


Effect  of 
*'  denoting 
stamp.  ^' 


»» 


No  new  trial 
for  ruling  of 
judge  that 
stamp  suffi- 
cient. 


ment  to  be  unstamped  lies,  in  the  first  instance,  on  the  party  who 
objects  to  its  production  on  that  ground ;  the  rule  being  that,  in 
the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  to  have 
been  duly  stamped  (yti).  And  where  an  apprentice  had  regularly 
served  under  an  indenture,  executed  thirty  years  before,  and  the 
parish  in  which  the  apprentice  was  settled  under  that  indenture 
had  relieved  him  for  the  last  twelve  years,  and  the  indenture  had 
been  lost;  it  was  held,  that  the  sessions  had  rightly  presumed 
that  the  indenture  had  been  duly  stamped,  although  it  was  proved 
on  the  other  side,  by  an  official  registrar  of  apprentices'  indentures, 
that  it  did  not  appear  that  any  such  indenture  had  been  stamped 
or  enrolled  (n). 

If  a  party  refuse  to  produce  an  agreement  after  notice,  it  is  to 
be  presumed  to  be  stamped,  until  he  show  the  contrary  (o).  So 
where,  in  an  action  by  an  allottee  to  recover  his  deposit,  the  plaintiff 
put  in  the  letter  of  allotment ;  but  the  letter  of  application  was  not 
produced  by  the  defendant,  although  proper  notice  to  that  effect 
had  been  given :  it  was  held,  that  that  circumstance  was  sufficient 
to  raise  a  presumption,  that  the  two  letters  were  not  ad  idem,  so 
as  not,  per  se,  to  make  the  contract ;  and  that,  therefore,  the  letter 
of  allotment  did  not  require  a  stamp  (p). 

If  an  instrument  be  produced,  which  purports  to  have  been 
executed,  ''being  first  duly  stamped,"  but  the  stamp  has  been 
obliterated,  and  it  only  appears  by  marks  on  the  instrument  that 
some  stamp  was  once  impressed  on  it,  the  judge  may  decide 
whether  or  not  the  fact  of  stamping  is  sufficiently  proved ;  and  if 
satisfied  of  it,  he  may  receive  the  instrument  in  evidence  (q). 

And  where  a  document  is  stamped  with  a  ''  denoting  stamp,"  it 
cannot  be  objected  to  when  tendered  in  evidence,  as  being 
improperly  stamped  (r). 

Nor  can  a  new  trial  be  obtained  on  the  ground  that  the  judge 
has  ruled  that  the  stamp  upon  any  document  is  sufficient,  or  that 
it  does  not  require  a  stamp  (s). 


(m)  Marine  Investment  Company  v. 
Haviside  (1872),  L.  R.,  5  H.  L.  624. 

(n)  Rsxv,  LongJSuckby  (1805),  7  East, 
45  ;  8  R.  K  595. 

(o)  Crisp  V.  Anderson  (1815),  1  Stark. 
85  ;  recognized  in  Orowtker  v.  SoUmwns 
(1848),  6  C.  B.  758.  If  it  be  shown 
that  the  instrument  was  at  one  time 
unstamped,  the  burden  of  proof  is  shifted ; 
Marine  Investment  Company  v.  Havitide 
(1872),  L.  R.,  5  H.  L.  624.  But  facts 
may  be  proved  to  raise  a  presumption 
that  it  was  afterwards  stamped,  so  as  to 
let  in  secondary  evidence  of  its  contents  ; 
Closmadewc  v.   Carrel  (1856),  18  C.   B. 


36.  If  produced  by  the  adversary  it 
must  have  a  stamp,  or  it  cannot  be  used 
in  evidence  by  the  party  calling  for  it 

(jp)  Moore  v.  Garwood  (1849),  4  Exch. 
681,  Ex.  Ch. 

{q)  Doe  d.  Fryer  v.  Coombs  (1842),  8 
Q.  B.  687. 

(r)  Stamp  Act,  1891,  54  ft  55  Vict 
c  89,  s.  12,  8ub-8.  5 ;  and  see  Prudential 
Assurance  Association  v.  Curzon  (1852), 
8  Exch.  97. 

(s)  R.  S.  C,  Ord.  XXXIX.,  r.  8,  re- 
enacting  C.  L.  P.  Act,  1854,  s.  81  ;  and 
see  Siordet  v.  Kuczinski  (1855),  17  C.  B. 
251. 


Sect.  5. — Effect  of  Want  of  Stamp. 
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(b)  Re-Stamping, 


Ch.  VI.  8.  6. 


Stamp 

Re-stamptng  appears  to  be  necessary : — 1st,  where  the  stamp  on    Stamping). 


sary. 


the  mstrninent  has  been  iLsed,  and  has  performed  its  office,  and  is  Re-stamping 
intended  to  be  applied  to  a  new  object;  and  2ndl7,  where,  by ]|[^^ '^©ces- 
consent  of  the  parties,  there  has  been  a  material  alteration  of  the 
instrument  after  it  was  complete,  varying  the  original  intention 
thereof.  In  this  latter  case  the  question  is,  whether  the  instru- 
ment, as  altered,  is  the  same  in  effect  as  that  originally  made; 
or  whether  it  is  in  fact  a  new  instrument ;  and  if  it  be  a  new 
instrument  it  must  be  re-stamped  (t). 


Sect.  6. — JExemvtions  from  Stamp  Duty. 

The  Stamp  Act,  1891,  54  &  55  Vict.  c.  89,  contains  a  list  of  General 
"  General  Exemptions  *'  from  all  stamp  duties  at  the  end  of 
Schedule  I. 

Amongst  these  may  be  mentioned  here : — 

(1)  Transfer  of  shares  in  the  Government  or  Parliamentary  Jranafer  of 

•^  Govemment 
Btocks  or  funds.  Stock. 

(2)  Instruments  for  the  sale,  transfer,  or  other  disposition  either  Ships, 
absolutely  or  by  way  of  mortgage,  or  otherwise,  of  any  ship  or 
Tessel,  or  any  part  interest,  share  or  property  of  or  in  any  ship  or 
vessel. 

(8)  Instruments  of  apprenticeship,  bonds,  contracts,  and  agree-  ^^^^'ji 
ments  entered  into  in  the  United  Kingdom  for  or  relating  to 
service  in  any  of  her  Majesty's  Colonies  or  possessions  abroad  of 
any  person  as  an  artificer,  clerk,  domestic  servant,  handicraftsman, 
mechanic,  gardener,  servant  in  husbandry,  or  labourer. 

The    Stamp  Act,  1891,  54  &  55  Vict.  c.  84,  Schedule  L,  tit.  ^^^P^* 
"  Agreement,"  exempts  from  stamp  duty  any : —  "A^preement. 

Ist.  *'  Agreement  or  memorandum  the  matter  whereof  is  not  of 
the  value  of  5Z. 

2nd.  "  Agreement  or  memorandum  for  the  hire  of  any  labourer  (u) , 
artificer,  manufacturer,  or  menial  servant  (x). 


n 


(0  Sec  Tilsley'a  Stamp  Laws,  866— 
S79.  Making  a  joint  contract  joint  and 
■ercrml,  w  a  material  alteration ;  per 
B«t,  C.  J.,  PerHng  v.  Bone  (1826),  4 
Bing.  28. 

(h)  a  fireman  and  stoker  on  board  a 
iteamer  is  a  "labourer"  within  this 
exemption  ;  JFUson  v.  Zulueta  (1849), 
14  Q.  B.  405. 


{x)  An  agreement  for  the  hire  of  a 
clerk  is  not  within  this  exemption ; 
Dakin  ▼.  Watam  (1841),  2  Cr.  &  Dix. 
Cir.  Rep.  (Irish),  224  ;  nor  is  an  appren- 
ticeship deed,  or  an  agreement  for  the 
assignment  of  an  apprentice.  Rex  v. 
Diichingham  (1792),  4  T.  R.  769  ;  Hex 
V.  St.  PauVs^  Bedford  (1796),  6  T.  R 
452. 
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Chap.  VI. — Stamping  of  Contracts. 


Ch.  VI.  s.  6.       8rd.  "  Agreement,  letter,  or  memorandiim  made  for,  or  relating 

(-Eb^Sw)   ^'  ^^  *^^  ^^  ^^^  goods,  wares,  or  merchandise. 

4th.  ''Agreement  or  memorandum  made  between  the  master 
and  mariners  of  any  steam- ship  or  vessel,  for  wages,  on  any  voyage 
coastwise,  from  port  to  port  in  the  United  Kingdom  {y), 

5th.  ''Agreement  entered  into  between  a  landlord  and  tenant 
pnrsnant  to  subsection  6  of  section  8,  or  subsection  2  of  section  20 
of  the  Land  Law  (Ireland)  Act,  1881.*' 


Contracts 
relating  to 
the  sale  of 
ji^oods. 


(a)  Stibject-matter  less  tlmn  BL  in  vcdue. 

Stomp  not  If  the  subject-matter  of  the  agreement  be  of  less  value  than  6Z., 

subject-matter  Qo  stamp  is  required.     And,  accordingly,  it  follows,  that  agree- 
th^^T"^"*    ments  which  have  no  reference  to  money  transactions,  and  are 
incapable  of  being  valued  by  a  pecuniary  standard,  are  not  within 
the  Stamp  Act  {z).    Thus  no  duty  is  payable  on  a  written  contract 
to  marry  (a).    And,  so,  if  the  agreement  be  such  as  that  it  may  be 
of  no  pecuniary  value,  a  stamp  is  unnecessary ;  as  in  the  case  of 
an  undertaking  given  to  a  bailiff,  to  indemnify  him  for  making  a 
distress  (6).    Moreover,  it  lies  on  the  party  who  insists  that  a 
stamp  is  necessary,  to  show  that  the  subject-matter  of  the  agree- 
ment was  of  the  value  of  51.  (c).    And  a  stamp  is  not  necessary, 
unless  it  appear  on  the  face  of  the  instrument,  or,  with  reference 
to  the  subject-matter,  it  be  capable  of  being  ascertained,  that  the 
agreement  was  of  the  value  of  51.  at  the  time  it  was  entered  into  (d), 
even  although  it  afterwards  turn  out  that  the  value  is  more  than 
that  sum  (e).    Nor,  in  order  to  render  a  stamp  necessary,  is  it 
enough  that  the  agreement  should  be  possibly  of  that  value ;  it 
must  be  BO  in  its  nature  and  inception  (/). 
Cmcs  as  to  And  the  subject-matter  of  the  agreement  is  the  thing  to  be  done 

mbjeet-TnaUer  by  the  defendant  by  virtue  thereof  (9).    Accordingly  it  was  held, 
meSt  "^*"     ^'^'®  ^^^  passing  of  28  &  24  Vict.  c.  15,  that  in  agreements  for 
letting  lands,  the  subject-matter  was  the  rent  to  be  paid,  and  not 
the  value  of  the  occupation  (A).    So,  in  cases  relating  to  the  deposit 


iy)  All  agreements  between  the  master 
and  seamen  of  any  ship,  if  made  in  the 
form  sanctioned  by  the  Board  of  Trade, 
are  exempt  from  the  stamp  dnty  ;  Mer- 
chant Shipping  Act,  1894,  57  &  58  Vict 
c  60,  8S.  114,  721. 

(z)  Browne  v.  Dat09<m  (1846),  12  A.  & 
£.  624. 

(a)  Offord  ▼.  Cole  (1818),  2  Stark.  351. 

(()  Cox  y.  Bailey  (1843),  6  M.  &  G. 
193. 

(c)  See  per  Tindal,  C.  J.,  Hill  v. 
Ramm  (1843),  5  M.  &  G.  789  ;  per 
Parke,  J.,  Bex  y.  The  InhahitarUs  of 
Enderby  (1831),  2  B.  &  Ad.  205. 


(d)  See  Parke,  B.,  Taylor  v.  Steele 
(1847),  16  M.  k  W.  665 ;  FeUham  v. 
CaHwright  (1839),  7  Scott,  696. 

(e)  Liddiard  v.  Oale  (1860),  4  Exch. 
816. 

(/)  Per  Pollock,  C.  B.,  MelnoUe  v. 
Teaadale  (1844),  13  M.  &  W.  216;  fVHg- 
ley  V.  Smith  (1834),  5  B.  &  Ad.  1117. 

ig)  Per  Parke  and  Martin,  Bs.,  Semple 
V.  Stdnau  (1853),  8  Exch.  622. 

(A)  Doe  d.  Marloto  v.  Wiggins  (1843), 
4  Q.  B.  367;  Mayfield  v.  Bobins<m  (1845), 
7  Q.  B.  486;  Marlow  v.  Thompson  (1842), 
1  Dowl.  N.  a  676. 
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of  goods,  the  subject-matter  of  the  agreement  is  not  the  valae  of  ^^*  ^^  ^  ^• 
the  goods  deposited,  but  the  rent  or  other  sum  which  is  to  be  paid  /£g^^J^s\ 

to  the  depositee  for  his  services  with  reference  thereto.    Thus,  in  an 

agreement  with  a  warehouseman,  the  necessity  for  a  stamp  depends 
on  the  amount  of  the  rent  which  he  is  to  receive  for  warehousing 
the  goods  (i).  So  a  memorandum  by  a  wharfinger,  of  the  receipt 
of  goods  to  be  riiipped  in  a  particular  manner,  would  be  receivable 
in  evidence  without  a  stamp,  if  the  sum  payable  for  wharfage  were 
less  than  52.  (k).  And  there  are  other  decisions  under  the  repealed  Decisioiis 
Acts,  which  illustrate  the  same  principle.  Thus,  a  carrier's  receipt  ^t^'" 
for  goods  of  more  than  202.  value,  whereby  he  agreed  to  deliver 
the  goods,  '^  fire  and  robbery  excepted,  carriage  paid,"  was  held  to 
be  an  agreement  of  less  value  than  202. ;  the  price  of  the  carriage, 
not  the  value  of  the  goods,  being  the  primary  subject-matter 
thereof  (2).  So,  an  agreement  by  the  defendant  to  pay  interest  on 
a  bill  of  exchange  for  1002.,  ^'at  the  rate  of  one  shilling  in  the 
pound  per  month,  till  the  whole  was  fully  paid  and  satisfied,"  was 
held  to  be  admissible  without  being  stamped  (m).  So,  an  agree- 
ment to  give  up  a  house  and  the  goodwill  of  a  business  for  72., 
and,  under  a  forfeiture  of  202.,  not  to  open  a  shop  in  the  same  line 
of  business,  was  held  not  to  require  a  stamp  ;  because,  even  sup- 
posing that  the  whole  of  the  penalty  of  202.  would  be  recoverable, 
still  die  penalty  was  not  the  subject-matter  of  the  agreement  (n). 
So,  where  the  agreement  was,  to  confess  judgment  for  802.  in  order 
to  secure  payment  for  62. :  it  was  held,  that  the  subject-matter  of 
the  agreement  was  not  of  the  value  of  202.,  and  that  it  did  not 
require  a  stamp  (o).  And  where,  on  an  appeal  against  an  order  of 
removal,  the  appellants, — ^in  order  to  show  that  the  pauper  had 
served  more  than  forty  days  as  an  apprentice,  in  the  respondent 
parish,  with  the  assent  of  his  master, — ^produced  a  written  paper, 
purporting  to  certify  that  the  father  of  the  pauper  agreed  to  give 
his  master  eight  shillings  for  the  term  of  his  apprenticeship :  it 
was  held  that,  there  being  nothing  to  show  that  the  value  of  the 
subject-matter  of  the  agreement  was  202.,  it  did  not  require  a 
stamp  ip). 


(i)  Baldwin  y.  Alsager  (1844),  13  M. 
kf  W.  865. 

{k)  See  Chadtffick  v.  SUls  (1821),  B.  & 
M.  16. 

(0  Latham  t.  RuOey  (1824),  R.  &  M. 
13.  Thereport  states  that  Abbott,  C.J. , 
indined  to  doubt  whether  a  stamp  was 
not  neoessaiy,  bat  ruled  otherwise  on 
the  authority  otChadwiek  y.  Sills (ISiLl), 
ib.  15.  These  cases  were  recognised  by 
Manle,  J.,  in  the  case  of  Cox  y.  Bailey 


(1843),  6  M.  &  0.  198;  see  also  per 
Farke,  B.,  Baldwin  y.  AUager  (1844), 
13  M.  &  W.  865,  367 ;  SempU  y.  SUinofn 
(1853),  8  Exch.  622. 

(m)  SempU  y.  Steinau  (1853),  8  Exch. 
622. 

(n)  PemberUm  y.  Vaughan  (1847),  10 
O  B  87 

(o)  Amu  Y,HiU  (1800),  2  R  &  P.  150. 

(p)  Bex  y.  Tlie  Inhabilants  of  Snder' 
by  (1881),  2  B.  &  Ad.  205. 
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Chap.  VI. — Stamping  of  Contracts. 


Of.  VI.  8.  6. 

8(amp 
(Ejoemptums). 


Primary 
object  most 
be  the  sale  of 
goods. 


(b)  Sale  of  Ooods,  Wares,  or  Merchandise. 

It  is  observable  that  the  words  of  the  Act  are  very  comprehen- 
siyOy  and  include  not  only  contracts  directly  for  the  sale  of  goods, 
&c.,  but  also  such  contracts  as  merely  ^'relate  thereto^* {q). 
Accordingly,  a  guarantee  for  the  due  payment  of  the  price  of  goods 
to  be  sold  to  a  third  person  (r) ;  or  an  indemnity  by  a  broker  to  his 
principal  against  loss  on  a  re-sale  (s) ;  or  an  agreement  to  take  a 
share  of  goods  bought,  and  to  pay  for  them  at  a  future  time  (t) ;  or 
to  cancel  a  former  agreement  for  the  sale  of  goods,  and  arrange  for 
their  sale  on  new  terms  {u) ;  or  a  warranty  of  soundness  contained 
in  a  receipt  for  the  price  of  a  horse  sold  (:r) ;  fall  within  the  excep- 
tion. And  in  these  cases  it  is  not  material  that  the  memorandum 
contains  a  detail  of  terms  as  to  payment  (y) ;  or,  if  the  chief  and 
primary  object  be  the  sale  of  goods,  that  there  are  also  comprised 
in  the  instrument  subordinate  stipulations,  as  to  other  things  not 
strictly  connected  with  the  sale  (z).  So,  the  following  memorandum 
was  held  to  be  within  the  exception: — "Gentlemen, — In  con- 
sideration of  your  consigning  to  my  friends,  Messrs.  H.  &  Co.  of 
Calcutta,  sixteen  casks  of  sherry  wine,  and  engaging  to  pay  me  one 
per  cent,  on  the  amount  of  the  proceeds,  I  hereby  guarantee  to  yon 
the  proper  sale  of  the  said  wines,  and  the  payment  of  the  proceeds 
in  due  time  "(a).  And  so  a  memorandum,  handed  by  a  trader 
to  an  auctioneer  in  these  words: — "Memorandum  of  1072.  had 
by  me  of  S.  (the  auctioneer),  being  an  advance  on  books  sent 
in  for  immediate  sale  by  auction ; "  was  held  to  be  within  the 
exception  (6). 

But,  as  we  have  already  remarked,  the  primary  object  in  these 
cases  must  be  the  sale  of  goods ;  and  therefore  a  contract,  the  main 
design  of  which  was  the  procuring  money  upon  a  pledge  of  goods, 
must  be  stamped  (c) :  So,  a  contract  for  the  sale  of  "  two  '  Flys,' 
harness  and  goodwill  included,"  was  held  to  require  a  stamp  (d). 
And  so  an  agreement  between  merchants,  that  one  shall  take  a 


(q)  Chirr  v.  Scudds  (1855),  11  Exch. 
190 ;  and  see  Cha^field  v.  Cox  (1852),  21 
L.  J.,  Q.  B.  279. 

(r)  Martin  v.  JFrighl  (1845),  6  Q.  B. 
917 ;  Warrington  v.  Furhor  (1807),  8 
East,  242  ;  Wathim  v.  Vince  (1818),  2 
Stark.  368. 

(«)  Curry  v.  Edcnsor  (1790),  8  T.  R. 
624. 

(t)  Marson  v.  Short  (1885),  2  Scott, 
248;  Venning  v.  LeckU  (1810),  13 
East,  7  ;  12  R.  R.  292. 

(u)  WhitwoHh  V.  CrockeU  (1818),  2 
Stark.  431. 

(x)  Shrine  v.  Elmore  (1810),  2  Camp. 


407  ;  11  R.  R.  754. 

(y)  Heron  y.  Granger  (1805),  5  Esp. 
269. 

(z)  Smith  V.  Cator  (1819),  2  B.  &  Al. 
778  ;  Tooke  v.  Meering  (1828),  1  Danson 
k  Lloyd,  35. 

(a)  Sadler  v.  Johnson  (1847),  16  M.  & 
W.  775. 

\h)  Southgate  t.  Bohn  (1846),  16  M.  k 
W.  34. 

(c)  Smith  Y.  Cator  (1819),  2  B.  &  Al. 
778. 

{d)  South  y.  Finch  (1837),  4  Scott, 
293. 
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share  in  the  outfit  of  a  ship  and  the  adventure,  was  held  not  to  be  Ch.  VI.  s.  6. 
an  agreement  within  the  exception  (e).  (E^n^Uan) 

It  is  also  observable,  that  the  exception  in  the  statute  mentions 

the  sale  of  goods,  wares  and  merchandise  only :  and  it  has  been  the  manufac- 
donbted  whether  a  contract  stricjjly  for  the  manufacture  of  goods,  ture  of  goods, 
not  in  esse  at  the  time  of  the  contract,  is  within  this  exception  (/). 
Bat  if  the  contract  were  for  the  sale  of  goods,  the  mere  fact  that 
something  remained  to  be  done  to  them  before  delivery  would  not 
take  the  case  out  of  the  exception  (g).  And  it  would  seem,  that 
even  where  the  goods  agreed  to  be  sold  are  not  in  existence  at  the 
time  of  the  order,  the  contract  is  still  within  the  above  ex- 
ception {h). 

And  as  regards  the  sale  of  growing  and  other  crops^  it  would  Cases  in 

wliicli  the 

seem  that,  wherever  the  contract  is  to  be  considered  as  a  contract  contract  con- 
fer a  sale  unconnected  with  an  interest  in  land,  no  stamp  isfS^?^!^^' 
necessary ;  but  that  where  it  must  be  viewed  as  conferring  an  in- 
terest in  land  or  relating  thereto,  then  a  stamp  is  essential  (i). 
Thus,  an  agreement  for  the  sale  of  growing  fruit  or  growing  hops 
requires  a  stamp  {k).  So,  a  contract  for  fixtures  does  not  fall 
within  the  exception  (Q.  And  so,  if  the  contract  be  for  the  pur- 
chase of  an  article,  and  for  fixing  it  to  the  freehold  in  a  particular 
manner,  such  fixing  being  necessary  in  order  that  the  article  itself 
may  be  used,  it  is  not  within  the  exception  (m).  But  an  agreement 
to  supply  a  house  and  buildings  with  water,  by  means  of  pipes  to 
be  laid  in  a  certain  manner,  and  to  a  certain  height,  is  an  agree- 
ment relating  to  the  sale  of  goods  within  the  exception  (n). 

The  Stamp  Act,  1891,  by  s.  1,  besides  providing  that  the  duties  Exceptions 
thereby  granted  shall  be  subject  to  the  exemptions  contained  in  cSar^cte 
that  Act,  provides  also  that  they  shall  be  subject  to  the  exemptions 
contained  "  in  any  other  Act  for  the  time  being  in  force/'  These 
particular  exemptions  under  particular  Acts  are  very  numerous, 
being  at  least  70  in  number  (o).  Among  the  more  important 
exemptions  may  be  mentioned : — 


(e)  Leigh  y.  Banner  (1795),  1  Esp. 
403. 

(/)  De  Fris8  y.  LUtUumd  (1845),  9 
Jar.  988  ;  Pinner  v.  Arnold  (1835),  2  C, 
M.  &  R.  613 ;  per  Lord  EUenborongh, 
C.  J.,  Fanyth  v.  Jarvis  (181C),  1  Stark. 
437 ;  BuxUm  t.  Bedall  (1803),  S  East, 
303. 

{3)  Hughes  t.  Breeds  (1825),  2  C.  & 
P.  159. 

(A)  See  Pinner  y.  Arnold  (1835),  2  C, 
)Lk  R.  613  (which  does  not  appear  to 
bare  been  referred  to  in  De  Fries  v. 
LitUewood,  nbi  Aupra)  ;  see  also  Ourr  v. 
Seudds  (1855),  11  Exch.  190  ;  Wilks  v. 
Atkinson  (1815),  6  Tannt.  11. 


(i)  See  per  Bay  ley,  J.,  Parker  y. 
SUmiland  (1869),  11  East,  862. 

(k)  Rodwell  ▼.  PhiUips  (1842),  9  M.  & 
W.  501 ;  Waddington  v.  Bri8Uyw(U0l\ 
2  B.  &  P.  452. 

(0  Wick  V.  Hodgson  (1827),  12  Moore, 
213  ;  and  see  Hemming  y.  Perry  (1828), 
2  M.  &  P.  375. 

(m)  Chanter  y.  Dickinson  (1843),  5  M. 
&  G.  253  ;  and  see  per  Parke,  B.,  Pinner 
v.  AmoU  (1835),  2  C,  M.  &  R.  613. 

(n)  West  Middlesex  WcUSworks  Com- 
pany y.  Suwerkropp  (1829),  M.  k  M. 
408. 

(0)  See  Alpe's  Digest,  pp.  237—240. 
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Chap.  VI. — Stamping  of  Contracts. 


Ch.  VI.  8.  6. 

Stamp 
[ExemptioTis). 


Writings 
made 

necessary  by 
9  G€o.  4, 
c  14. 


Contracts  in 
pursuance  of 
ordeTB  of 
Local  Govern- 
ment Board 
under  Poor 
Relief  Acts. 


Contracts  required  to  be  in  writing  by  Lord  Tenterden's  Act. 
Contracts  nnder  the  Poor  Relief  Acts. 

Contracts  required  or  authorised  by  the  Building  Societies  or 
Friendly  Societies  Acts. 

9  Geo.  4,  c.  14,  s.  8  (Lord  Tenterden's  Act),  provides  that 
'*  no  memorandum  or  other  writing,  made  necessary  by  that  act/' 
[e.g.,  representations  of  character  whereupon  to  obtain  credit,  and 
acknowledgments  to  take  debts  out  of  the  Statute  of  Limitations,] 
*'  shall  be  deemed  to  be  an  agreement  within  the  meaning  of  any 
statute  relating  to  the  duties  of  stamps.''  But  this  enactment  has 
been  held  to  apply  only  to  instruments  which  might  be  stamped 
with  an  agreement  stamp ;  and  therefore  it  does  not  authorise  the 
admission  of  an  unstamped  promissory  note,  for  the  purpose  of 
taking  a  debt  out  of  the  Statute  of  Limitations  (p).  Where,  how- 
ever, there  is  a  written  acknowledgment  of  the  debt,  and  promise 
to  pay  it,  and  this  is  put  in  evidence  simply  for  the  purpose  of 
barring  the  statute,  the  above  enactment  exempts  it  from  stamp 
duty  (q) ;  and  so  it  is  in  the  case  of  a  simple  acknowledgment  in 
writing,  from  which  a  promise  may  be  implied  by  law,  provided  it 
be  used  merely  for  the  purpose  of  taking  a  debt  out  of  the 
statute  (r). 

So  the  Poor  Law  Amendment  Act,  1834,  4  &  5  Will.  4,  c.  76, 
s.  86,  exempts  from  stamp  duty  all  contracts  and  agreements  made 
and  entered  into  in  pursuance  of  the  rules,  orders,  and  regulations 
of  the  Local  Government  Board,  who  now  represent  the  Poor  Law 
Commissioners,  (a)  and  conformable  thereto.  But  in  order  to  bring 
a  contract  for  the  sale  of  lands  within  the  benefit  of  this  provision, 
it  must  appear  that  the  sale  was  made  in  pursuance  of  an  order  of 
the  Board  (t). 


(p)  Jones  V.  Myder  (1888),  4  M.  &  W. 
32. 

Iq)  Morris  v.  Dixon  (1886),  4  A.  &  E. 
845. 

(r)  Taylor  y.  SteeU  (1847),  16  M.  & 


W.  665. 

(«)  See  Poor  Law  Board  Act,  1847, 
and  Local  Government  Board  Act,  1871. 

(0  Banbury  Union  v.  jBo&t>»on(1843), 
4  Q.  B.  919. 
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Sect.  1. — In  general. 

We  have  seen  that,  to  constitute  a.  binding  agreement,  there  ^®i^  mp^ 
must  exist  the  assent  of  the  parties,  that  a  certain  act  shall  be  contract. 
done  or  omitted.  But  the  role  of  law,  therefore,  which  requires 
the  assent  of  the  parties  to  a  contract,  assumes  that  such  assenting 
parties  shall  be  competent  to  contract ;  and,  accordingly,  in  order  to 
there  being  a  valid  contract,  a  capacity  to  contract  is  absolutely 
necessary. 

But  the  law  presumes  that  there  is  in  every  one  this  capacity  to  '^^  ^7J"^ 
contract  (a) ;  so  that,  where  exemption  from  liability  to  fulfil  an  existence  of 
engagement  is  claimed,  by  reason  of  the  want  of  it,  this  fact  must  ^®^  <»racity, 
be  strictly  established  on  the  part  of  him  who  claims  the  exemp- 
tion.    Moreover,  it  is  only  in  certain  prescribed  cases  that  this 
protection  can  be  claimed ;  and,  therefore,  weakness  of  mind  short 
of  insanity ;  or  immaturity  of  reason  in  one  who  has  attained  ftill 
age ;  or  the  mere  absence  of  experience  or  skill  upon  the  subject 
of  the  particular  contract,  affords,  per  se,  no  ground  for  relief  at 
law  or  in  equity  (6). 


(o)  **  TouU  personne  pent  eontracter, 
A  dU  n'en  ed  pcu  didarie  incapcUtle  par 
laid'/'  Code  Civil,  liv.  3,  tit.  3,  sect. 
2,  art  1123.  Upon  which  Rognon 
olMnres :  ^*  Le  prindpe  giniraX  est  que 
tout  It  monde  est  capable  ;  les  incapaciUs 
sent  oonsiquemmeTU  des  exceptions,  qui  ne 


doivent  jamais  s^enteridre  aux  cos  non 
privus." 

{b)  Osmond  y.  Fitzroy  (1731),  8  P. 
Wms.  129  ;  Lewis  v.  Fead  (1789),  1  Ves. 
jnn.  19  ;  but  of.  observations  of  Kay,  J., 
on  "youth  "  and  *' experience"  in  Ifain- 
land  ▼.  Upjohn  (1889),  41  Ch.  D.  128  at 
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Oh.  YII.  s.  1.      In  some  cases,  the  incompetency  to  contract  is  general  and 
wSiDiiu^'    ^^^^^^  >  ^  others  it  is  limited :  in  some  cases  again,  the  contract 
InfaiUs,    '  is  void  as  against  both  the  parties ;  in  others,  only  the  incompetent 
(in  gmer^.  ^'  protected  party  can   shelter  himself  from  liability  upon  it. 
vff  I  f       Thus,  the  contracts  of  persons  of  non-sane  mind,  and  of  inflEuits, 
capacity.         are  not,  in  every  case,  absolutely  inoperative  against  them.    They 
may,  as  we  shall  shortly  see,  enter  into  certain  contracts ;  and  they 
are  bonnd  thereby,  in  the  absence  of  fraud.     On  the  other  hand, 
parties  who  contract  with  those  whom  the  law  shields  from  respon- 
sibility, cannot,  in  general,  rely  on  the  incapacity  of  the  latter,  as 
a  defence.     This,  at  least,  is  the  rule  in  case  of  contracts  with 
infants  (c) ;   and  so  it  is  where  a  party  is  induced  by  fraud  or 
duress  to  enter  into  an  agreement, — the  infant,  or  the  party  de- 
frauded, or  who  was  compelled  by  duress  to  enter  into  the  agree- 
ment, being  entitled  to  maintain  an  action  thereon,  for  any  breach  of 
the  contract  on  the  part  of  the  person  who  contracted  with  him  (d). 


Idiots. 


Lunatics. 


Liability  of 
idiot  or 
limatic 


Contracts  for 
necessaries. 


Sect.  2. — Contracts  toith  Persons  of  non-sane  Mind  (e). 

An  idiot,  or  natural  fool,  is  one  that  has  had  no  xmderstanding 
from  his  nativity,  and  who  is,  therefore,  by  law,  presumed  not  to 
be  likely  to  attain  to  any  (/).  But  a  person  is  not  an  idiot  if  he 
has  any  glimmering  of  reason,  so  that  he  can  tell  his  parents  his 
age,  or  the  like  common  matters.  A  lunatic  or  non  compos  mentis, 
is  one  who  has  had  understanding ;  but,  by  disease,  grief,  or  other 
accident,  has  lost  the  use  of  his  reason  (g). 

A  man  or  his  representatives  may  show  that  when  he  made  a 
promise  or  sealed  an  instrument,  he  was  so  insane  as  not  to  know 
what  he  was  about  {h),  and  the  Court  will  not  authorise  a  com- 
mittee to  enter  into  a  personal  covenant  on  behalf  of  a  lunatic  (t). 

Prior  to  the  Sale  of  Goods  Act,  1893,  66  &  67  Vict.  c.  71,  it  had 
been  laid  down  by  the  Court  of  Appeal  that  an  obligation  may  be 


p.  145,  and  further  on  transactions  in  the 
poor  and  illiterate  persons  where  the 
parties  do  not  meet  on  eqnal  terms, 
although  no  moral  fraud  is  made  out  in 
Fry  V.  Lane  (1888),  40  Ch.  D.  312. 

(c)  BoU  V.  fFard  (1788),  2  Str.  937. 

{d)  The  French  law  is  to  the  following 
effect: — ** Le  mineur,  Vinterdit,  el  la 
femiM  marUe,  ne  peuvent  oUaqueTj  pour 
cauae  dHTicapa^cU^,  leurs  engagemeTUSf  que 
doM  lea  COS  privus  par  la  loi,  Zes  per- 
aonnea  capahlea  de  s^engagert  ne  peuvent 
opposer  VincapadU  du  7nineur,  de 
rinierditf  ou  de  la  femme  mariit,  avec 


qui  elles  oni  contracU;**  Code  Ciril,  fU 
sup,  art.  1125. 

{e)  See  Bac  Abr.,  and  Com.  Dig.,  tit. 
JdiU. 

(/)  1  Bl.  Cora.  802 ;  Co.  Litt.  247  a. 

{g)  1  Bl.  Com.  304  ;  Co.  Litt.  247  a. 

(A)  Per  Cur.  MoUon  v.  Camroux  (1819), 
4  Exch.  17,  Ex.  Ch.  ;  Yate^  v.  B(^ 
(1739),  2  Str.  1104  ;  1  Fonbl.  Tr.  Eq. 
5th  ed.,  48,  n.  (8). 

(i)  In  re  Fox  (1886),  83  Ch.  D.  37, 
C.  A. ;  and  cf.  Cowper  v.  Harmer  (1887; 
57  L.  J.  Ch.  460. 


Sect.  2. — ^Lunatics. 
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implied  on  the  part  of  a  lunatic  (whether  so  found  or  not)  to  repay  a  Ch.  VIL  s.  2. 
person  ha^ijig  knowledge  of  the  lunacy  who  has  supplied  him  with  ^l^^'^^^- 
necessaries  suitahle  to  his  position  in  life  (fc),  with  the  intention  of  -  -^  -   — 
being  repaid  (Z) ;  and  the  2nd  section  of  that  Act  expressly  provides  n^esaSes*^ 
that  where  necessaries  are  sold  and  delivered  to  a  person  who>  by  ^i^der  Sale  of 

^.1.  .«•  «  Groods  Act* 

reason  of  mental  mcapacity,  is  incompetent  to  contract,  he  must  pay  a 
reasonable  price  therefor;  and,  further,  that  '' necessaries''  in  that 
section  ''  mean  goods  suitable  to  the  condition  in  life  "  of  such 
person, ''  and  to  his  actual  requirements  at  the  time  of  the  sale  and 
delivery." 

The  liability  of  a  person  of  unsound  mind,  on  contracts  other  Liability  in 
than  those  for  necessaries,  was  fully  considered  in  Molton  v.  ^^^^  *^**' 
Gamnmx  (m),  in  which  it  was  held  that  the  administrator  of  a 
lunatic  could  not  recover  the  price  of  two  life  annuities  bought  by 
him  from  an  insurance  society  not  having  knowledge  of  his  lunacy. 

"  The  result  of  all  the  cases  is,  that  when  a  person  enters  into  a  Result  of  all 
contract,  and  afterwards  alleges  that  he  was  so  insane  at  the  time  ^  ^^^^^ 
that  he  did  not  know  what  he  was  doing,  and  proves  the  allegation, 
the  contract  is  as  binding  on  him  in  every  respect,  whether  it  is 
executory  or  executed,  as  if  he  had  been  sane  when  he  made  it, 
imlesshecan  prove  further  that  the  party  with  whom  he  contracted 
knew  him  to  be  so  insane  as  not  to  be  capable  of  understanding 
what  he  was  about  (n)." 

If  the  party  were  sane  when  the  contract  was  made,  evidence  of  Effect  of  pro- 
previous  or  subsequent  insanity  is  not  material, — ^acts  done  by  a  ^^g^t'  ^^ 
lunatic  during  a  lucid  interval  being  valid  (o).    But  in  a  doubtful  insanity. 


\y  such  evidence  might  create  a  suspicion  that  the  party  was 
insane  at  the  time  the  agreement  was  entered  into  (j?). 

As  between  principal  and  agent,  the  insanity  of  the  principal  Insanity  of 
tjwo  yocto  revokes  the  agency,  but  the  lunatic  will  be  liable  for  ^^t!^ 
contracts  meanwhile  entered  into  by  the  agent  with  the  third 
parties  who  were  ignorant  of  the  fact  of  the  principal's  lunacy,  and 
to  whom  the  lunatic  had,  when   sane,   represented  the  agent's 
aaihority  (q).    The  insanity  of  an  agent  also  revokes  ipso  facto  the 


(k)  Skodes,  In  re  (1890),  44  Ch.  D. 

94,  a  A. 

(2)  lb.  In  this  case  the  implied  obli- 
pikm  of  a  Innatic's  estate  to  repay  her 
Mzt  of  kin  was  held  not  to  arise. 

{m)  MolUm  v.  Cawroux  (1849),  4  Exch. 
17,  Ex.  Ch.  ;  and  see  Brown  v.  Jodrell 
(1827),  M.  k  M.  105  ;  NUU  v.  M(yrUy 
(1804X  ^  ^«8-  ^'i^  ;  Beaam  ▼.  McD<m- 
Mll  (1854),  9  Ex.  309  ;  and  as  to  setting 
aaide  the  deed  of  an  alleged  lunatic,  see 
&%  y.  Jackson  (1844),  13  L.  J.  Ch. 
249. 

{«)  Imperial  Loan  Co.  v.  Stone,  [1892] 
1  (j.  B.  599  :  in  this  case  the  action  was 
fft  a  promissory  note.    The  jury  found 


that  the  defendant  was  insane,  but  dis- 
agreed on  the  point  whether  his  insanity 
was  known  to  the  plaintiff's  agent  who 
was  present  when  the  note  was  signed, 
and  It  was  held  that  there  must  be  a  new 
trial. 

(o)  Ball  V.  Warren  (1804),  9  Ves.  Jun. 
605,  610  ;  and  see  Drew  v.  Nunn  (1879), 
4  Q.  B.  D.  661,  C.  A.,  as  to  the  extent  of 
the  insanity  being  a  question  for  the  jury. 

(p)  See  WAdam  y.  Walker  (1813),  1 
Dow,  177,  in  H.  L.,  per  Eldon,  C. 

iq)  Drew  ▼.  Nunn  (1879),  4  Q.  B.  D. 
661,  C.  A.  ;  aud  see  this  case  well  dis- 
cussed in  £yans  on  Agency,  2nd  ed., 
p.  113. 
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Ch.  VII.  8.  2. 

Contracts 
with  Lunatics. 

Committees  of 
lunatics. 


Crediton  of 
Innatic  post- 
poned to 
charges  for 
his  mainten- 


ance. 


Dischai^ge  by 
Court  of 
mond  obliga- 
tion of  lunatic. 


agency,  for  the  principal  cannot  be  presumed  to  intend  that  he 
shonld  be  boond  by  the  acts  of  a  lunatic  (r). 

The  Lunacy  Act,  1890,  68  &  54  Vict.  c.  6,  consolidates  the 
statute  law  of  lunacy,  and  the  120th  section  of  that  Act  empowers 
the  Judge  in  Lunacy  to  authorise  the  committee  of  a  lunatic 
to  exercise  various  powers  on  his  behalf,  and  in  particular  to  grant 
leases  of  the  property  of  the  lunatic,  and  to  *'  perform  any  contract 
relating  to  the  property  of  the  lunatic,  entered  into  by  the  lunatic 
before  his  lunacy." 

But  the  Court  in  Lunacy  will  order  a  proper  allowance  to  be 
made  out  of  the  income  and  capital  of  a  fund  in  Court  belonging  to 
him,  though  the  e£fect  may  be  to  make  the  capital  insufficient  for 
the  payment  of  creditors  of  the  lunatic  who  have  obtained  orders  on 
the  fund ;  and  the  creditors  are  not  entitled  to  have  impounded  an 
amount  of  capital  sufficient  to  meet  their  demands  (s). 

It  seems  that  a  promise  made  by  a  sane  person  in  pursuance  of 
a  moral  obligation,  and  therefore  void  at  law,  may  be  fulfilled  by 
the  Court  out  of  his  estate  after  he  becomes  lunatic  (t). 


Sect.  8. — Contracts  ivith  Drunkards. 


Voidable. 
Katification. 


Setting  aside 
contract. 


Li  Pitt  y.  Smith  (x),  Lord  EUenborough  ruled  that  a  person  in  a 
state  of  complete  intoxication  has  **  no  agreeing  mind ;  "  and  after- 
wards, in  an  action  for  work  and  labour,  that  proof  that  the 
plaintiff  was  drunk  when  he  signed  what  the  defendant  insisted 
upon  was  an  agreement,  dispensed  with  the  necessity  of  producing 
it,  the  instrument  being  a  nullity  (^).  And  in  Gore  y.  Gibson  {z)  it 
was  laid  down  by  the  Court  of  Exchequer  on  demurrer  that  a  plea 
of  complete  drunkenness  was  a  good  answer  to  an  action  on  a  bill  of 
exchange.  But  it  is  settled  by  Matthews  y.  Baxter  (a)  that  the 
contract  of  a  man  too  drunk  to  know  what  he  was  about,  though  to 
the  knowledge  of  the  other  contracting  party,  is  yoidabie  only  and 
not  yoid,  and  may  be  ratified  by  him  when  he  becomes  sober. 

Complete  drunkenness  is  a  ground  for  setting  aside  a  contract  (i)» 
and  BO  is  partial  drunkenness  if  fraudulently  induced  or  taken 
adyontage  of  (&). 


(r)  See  Evans  on  Agency,  2nd  ed., 
p.  116. 

(s)  Plenderleith,  In  re,  [1898]  8  Ch. 
382,  C.  A. 

(0  See  JFhitakcr,  In  re  (1889),  42 
Ch.  D.  119. 

ix)  IHU  V.  S^nith  (1811),  8  Camp.  88. 

(y)  Fenton    v.    HolUnoay    (1815),    1 


Stark.  126. 

(z)  Gore  v.  Gibson  (1845),  18  M.  &  W. 
623. 

(a)  Matihews  v.  Baxter  (1878),  L.  B., 
8  £x   132 

(6)  Cooice  V.  Clayworth  (1811),  18  Ves. 
12 ;  Butler  y,  MiUvihUl  (1828),  1  Bllgh. 
187  (H.  L.). 
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For  necessaries  sold  and  delivered,  the  liability  of  the  drunkard  Oh.  YII.  s.  8. 
is,  by  sect.  2  of  the  Sale  of  Goods  Act,  1898  (ante,  p.  171),  similar  ^^'^  ^ 
to  that  of  a  lunatic.  -; — — 

It  may  be  added  that  the  price  of  spirits,  with  certain  restrictions,  necessi^ea. 
and  of  beer  or  cider  consumed  on  the  premises,  where  sold  is 
irrecoyerable  at  law  {bh). 


Sect.  4. — Contracts  with  Infants  (c). 

(a)  OeneraUy. 

The  age  of  twenty-one  years  (d)  has  been  fixed,  as  the  period  Commence- 
when  an  absolute  and  unlimited  legal  capacity  to  contract  shall  years  of  age, 
commence.     This  limit  was  probably  adopted  by  analogy  to  the^^*^^^ 
feudal  law,    by  which   the    tenant    was    presumed    to    have   at  contract 
twenty-one,  sufficient   strength  to  attend  his  lord  in  the  wars ; 
and  therefore  ceased  to  be  the  ward  of  his  guardian  in  chivalry  {e). 

Infancy  is  a  personal  incapacity  regulated  by  the  law  of  the  Domicile, 
domicile  of  the  party  contracting  (/). 

The  general  rule  is,  that  the  contract  of  an  infieint,  however  fair  Contract  by 
and  conducive  to  his  interest  it  may  be,  is  not  binding  on  him,  fornecessarira, 
onleBS  it  be  for  necessaries  (a) ;  but  up  to  1874  the  contracts  of  an  voidable  at 

^''  1111  1  common  law. 

infant,  except  for  necessaries,  were  voidable  only,  and  not  void,  infants'  Relief 
Bnt  the  Infants'  Relief  Act,  1874,  37  &  88  Vict.  c.  62,  materially  ^^ 
altered  the  law,  by  providing  in  sect.  1  that : — 

All  contracts,  whether  by  specialty  or  by  simple  contTact,  henceforth  entered  Ck)ntiact  by 
into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods  "ifant  void, 
mpplied  or  to  be  supplied  (other  than  contracts  for  necessaries),  and  all 
•ceoonts  stated  with  infants  diall  be  abeolately  void :  provided  always,  that 
tluB  enactment  shall  not  invalidate  any  contract  into  which  an  infant  may  by 
any  existing  or  future  statute,  or  by  the  rules  of  common  law  or  equity,  enter 
except  such  as  now  by  law  are  voidable. 

And  in  sect.  2  that: — 

No  action  shall  be  brought  whereby  to  charge  any  person  upon  any  promise  No  action  on 
made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratification, 
ratification  made  after  full  age  of  any  promise  or  contract  made  during  infancy, 
vhether  there  shall  or  shall  not  be  any  new  consideration  for  such  promise  or 
notification  after  full  age. 

[hb]  24  Geo.  2,  c.  40  (Tippling  Act),  (e)  Co.  Litt.  78  b. 

as  Amended  by  25  &  26   Vict    c.   88  ;  (/)  Cooper  v.  Cooper  (1888),  18  App. 

C<mntr  Courts  Act,  1888,  s.  182.  Cas.  88. 

(e)  See  Simpson  on  Infancy,  2nd  ed.  {g)  Co.   Litt   172  a ;  Bac.   Abr.  /n- 

(1890),  by  E.  J.  Elgood.  fancy  (L),  8. 

{d)  Co.  Litt  78  b. 
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Ch.  VII.  8.  4.      It  is  indeed  diflScult,  as  was  said  by  Kekewich,  J.,  in  Duncan  v. 
yyuT^^ts   ^^^^^  (^)»  ^  connect  these  two  sections  together,  so  as  to  make  a 

,-  -.-  coherent  whole.     But  as  to  sect.  1,  it  appears,  from  the  same  case, 

Act,  1874.       ^ot  to  apply  to  all  contracts  nniversally,  but  only  to  the  yeiy 
numerous  contracts  specified,  being  either : — 

(1)  Contracts  to  repay  loans,  or 

(2)  Contracts  for  goods  supplied,  or 

(3)  Accounts  stated. 

The  section  therefore  does  not  apply  to  a  settlement  of  property 
made  by  an  infant  on  her  marriage  ;  such  a  settlement  was  void- 
able and  not  void  before  the  Act,  and  is  merely  voidable,  but  not 
void  after  it  (i).  But  the  section  applies  to  the  trading  contracts 
of  an  infant,  to  whom  persons  give  credit  at  their  own  risk,  and 
whom  they  cannot  make  bankrupt  in  respect  of  the  supply  of  goods 
on  such  credit,  unless  indeed  it  can  be  proved  that  the  credit  was 
given  on  the  faith  of  an  express  misrepresentation  by  the  infant 
that  he  was  of  age  (A;). 
"AUolutely  The  words  "  absolutely  void"  must  be  read  as  meaning  "in- 
^^^  capable  of  ratification  so  as  to  charge  the  infant "  (Q,  otherwise  an 

infant  could  not  sue  on  a  contract  partly  executed  by  him,  as  he 
might  before  the  Act  (m).  Neither  must  the  words  be  construed  so 
unreasonably  as  to  allow  an  infant  to  recover  back  money  which  he 
has  paid  for  something  which  he  has  consumed  or  used,  as  was 
held  where  an  infant  had  agreed  to  become  tenant  of  a  house,  and 
to  pay  for  the  furniture  therein.  After  occupying  the  house,  and 
using  the  furniture  for  some  months,  he  was  held  entitled  to  a 
declaration  that  the  contract  was  void,  but  not  to  recovery  of  a  sum 
paid  on  account  (n). 

By  way  of  amplification  of  the  2nd  section  of  the  Act  of  1874, 
the  6th  section  of  the  Betting  and  Loans  (Infants)  Act,  1892, 
65  &  66  Vict.  c.  4,  enacts  that : — 

Contract  after      "  If  any  infant  who  has  contracted  a  loan  which  Ib  void  in  law  agrees  after 

1^  "S  *^  P*y  he  comes  of  age  to  pay  any  money  which  in  whole  or  in  part  represents  or  is 

in  infancy        agreed  to  be  paid  in  respect  of  any  such  loan  and  is  not  a  new  advance,  such 

void.        '       agreement,  and  any  instrument,  negotiable  or  other,  given  in  pursuance  of,  or  for 

carrying  into  eflfect  such  agreement,  or  otherwise  in  relation  to  the  payment  of 

money  repret^enting  or  in  respect  of  such  loan,  shall,  so  far  as  it  relates  to  mon^y 

which  represents  or  is  payable  in  respect  of  such  loan,  and  is  not  a  new 

advance,  be  void  absolutely  as  against  all  persons  whomsoever. 

"  For  the  purpose  of  this  section  any  interest,  commission  or  other  payment 
in  respect  of  such  loan  shall  be  deemed  to  be  a  part  of  such  loan." 

{h)  JDwncan  v.  Dixon  (1890),  44  Ch.  D.  (Z)  See  note  to  Warwick  v.  Bruoe,  14 

at  p.  215.  R.  R.  684. 

(i)  Duncan  v.  Dixaii,  supra.  (m)  See  Warwick  v.  Bruce  (1888),  2 

(k)  Jones,  Ex  parU  (1881),  18  Ch.  D.  M.  k  S.  634. 

109,  C.  A.,  overruling  Ex  parte  Lynch  (n)   Valeniini  v.    Canali   (1890),    24 

(1 876),  2  Ch.  D.  227.  Q.  B.  D.  166. 
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It  was  no  answer,  at  law,  to  a  plea  of  infancy,  that  the  defend-  ^h.  VII.  s.  4. 
ant,  at  the  time  of  entering  into  the  contract  fraudulently  repre-  ..J^^'^L 

sented  himself  to  be  of  full  age ;  and  that  the  other  party,  believing 

this  representation,   and  on  the  faith   thereof,    contracted  with  duleut^repr^' 
him  (o) ;  nor  did  these  facts  form  the  subject  of  a  good  replication,  sentations  by 
on  equitable  grounds,  to  a  plea  of  infancy  (p).    But  a  court  of  is  of  full  age. 
equity  would  grant  relief  against  the  infant  not  on  the  ground  of 
eontract,  or  debt,  but  as  an  equitable  liability  resulting  from  the 
fraud  (q) ;  and  it  is  conceived  that  such  relief  would,  by  virtue  of 
the  Judicature  Acts,  be  obtainable  in  the  Queen's  Bench  Division 
of  the  High  Court  (r).     The  representation,  however,  by  the  infant 
mnst  be  express  for  such  relief  to  be  grantable,  and  no  representa- 
tion that  a  trading  infant  is  of  full  age  arises  out  of  the  mere  fact 
of  his  carrying  on  the  trade  («). 

(b)  Liability  for  Necessaries. 

At  the  outset  of  the  question  of  liability  for  necessaries,  it  is  Mow  far  the 
important  to  observe,  that  although  the  question  whether,  in  any  Sec^riw  is 
given  case,  certain  things  are  or  are  not  "  necessaries  ''  is  one  of  one  of  fact 
fact;  still  the  affirmative  of  that  question  lies  on  the  plaintiff;  and 
that,  therefore,  where  the  trial  is  with  a  jury,  the  judge  ought  not 
to  leave  the  question  to  the  jury,  unless  he  is  satisfied  that  there  is 
endence,  on  which  they  could  properly  find  in  favour  of  that  party 
on  whom  the  onus  of  proof  lies  (t). 

Such  things  as  relate  immediately  to  the  person  of  an  infant,  What  aro 

!•  A     3  '   1  iiji>  n         3^  '  necessaries. 

as  his  necessary  meat,  dnnk,  apparel,  lodging,  and  medicme,  are 
clearly  necessaries  for  which  he  is  liable  (x). 

Bat  the  term  '^  necessaries  "  is  not  confined  to  such  matters  only 
as  are  positively  essential  to  the  infant's  personal  subsistence  or 
support ;  it  is  also  employed  to  denote  articles  purchased  for  real 
use,  as  contradistinguished  from  such  as  are  merely  ornamental,  or 
which  are  used  as  comforts  or  conveniences  only ;  and  it  is  a  relative 
expression,  to  be  construed  with  reference  to  the  infant's  age,  state, 
and  degree  (j/).     Therefore,  a  livery  for  the  servant  of  an  infant, 

(o)  See  Johnson  v.  Pye  (1665),  1  Sid.  («)  Ex  parte  Jcmes  (1881),  18  Ch.  D. 

2W.  109,  C.  A.,  overruling  Ex  parte  Lynch 

ip)  BartUU  v.  WdU  (1862),  1  B.  &  S.  (1876).  2  Ch.  D.  227. 
886.  (t)  Ryder  v.  WiymJbwell  (1868),  L.  E., 

{q)  See  Ex  parte  The  Unity  Joint  Stock  4  Ex.  32,  Ex.  Ch. ;  and  see  Wharton  v. 

Uyiwd  Banking  Aeaoeiaium  (1858),  27  M'Kenzie  (1844),  5  Q.  B.  606 ;  Brookffr 

L  J.,   B.   Ca.   38  ;   NeUcm  v.  Stocker  v.  ScoU  (1848),  11  M.  &  W.  67  ;  Harrir 

(1859),  28  L.  J.,  Ch.  760  ;  ExparU  Jones  son  v.  Fane  (1840),  1  Scott,  N.  R,  287  ; 

(1881),  18  Ch.  D.  109,  C.  A.  ;  Lempritre  Maddox  v.  ifi7Z<5r(1813),  1  AL  &  S.  738. 
T.  Lange  (1879),  12  Ch.  D.  676  (lease  (a;)  Co.  Litt.   172  a ;    Bac.  Abr.  In- 

ctncelled).  fancy  (I.)  9  ;  Com.  Dig.  Enfant  (B.),  5. 

(r)  See  the  analogous   point  on  the  {y)  Wharton  v.  M*Kenxie  (1844),  5  Q. 

Statute  of   Limitations    so   decided  in  B.  606  ;  Peters  v.  Fleming  (1840),  6  M. 

aibbs  V.  QuUd  (1881),  8  Q.  B.  D.  296  ;  &  W.    42 ;    per  Lord  Kenyon,   C.  J., 

and  Chap.  XX.,  s.  8,  post.  Hands  v.  Slaney  (1800),  8  T.  R.  578. 


176 


Chap.  VII. — Contracts  with  Lunatics,  Infants,  etc. 


Sale  of  Goods 
Act 


Ch.  VIT.  s.  4.  who  was  a  captain  in  the  army,  was  held  to  be  necessaries  for  which 
^^j^^*^^^  he  was  liable ;  but  he  was  considered  not  to  be  liable  for  cockades 
(Neeesaaries),  ordered  for  some  of  the  soldiers  of  his  company  (z).  So  Lord 
EUenhorough  rnled,  that  an  infant  might  be  charged  for  regimentals 
sold  to  liinn  as  a  member  of  a  volonteer  corps  ;  on  the  ground  that 
in  perilous  times,  when  young  men  had  enrolled  themselves  in 
different  corps  for  the  defence  of  the  country,  clothes  so  furnished 
were  necessaries  (a).  But  a  lieutenant  in  the  royal  navy,  under  the 
age  of  twenty-one,  was  held  not  to  be  responsible  for  the  price  of  a 
chronometer,  supplied  to  him  at  a  time  when  he  was  not  in  com- 
mission, there  being  no  proof  that  it  was  essential  that  he  should 
have  such  an  article  (6). 

It  is  expressly  provided  by  sect.  2  of  the  Sale  of  Goods  Act,  1898, 
56  &  57  Vict.  c.  71,  that  where  necessaries  are  sold  and  delivered 
to  an  infant  he  must  pay  a  reasonable  price  therefor,  and  that 
''  necessaries  *'  in  that  section  mean  goods  suitable  to  the  condition 
of  life  of  the  infant  and  to  his  actual  requirements  at  the  time  of 
the  sale  and  delivery. 
Hiring  horse.       So,  an  infant  is  liable  for  the  price  or  hire  of  horses,  if  it  be 
suitable  to  his  fortune  and  rank  in  life  that  he  should  keep  or  use 
horses  ;  or  if  this  be  rendered  necessary  by  circumstances,  as  by 
his  being  ordered  by  his  medical  adviser  to  ride  for  exercise  (c). 
And  where  he  is  so  liable,  he  is  also  liable  for  any  necessary  work, 
such  as  shoeing,  done  to  such  horses  {d). 

So,  an  infant  is  liable  for  the  rent  of  a  necessary  dwelling, 
according  to  his  circumstances  (e). 

Necessaries  for  an  infant's  wife  are  necessaries  for  him  (/) ;  and 
the  costs  of  preparing  a  marriage  settlement  are  necessaries  {g). 
So,  an  infant  is  liable  for  necessaries  supplied  to  his  lawful  children, 
upon  his  express  or  implied  credit  (/t).  So,  an  infant  husband  or 
parent  may  contract  for  the  burial  of  his  wife  or  lawful  children  : 
and  so  may  an  infant  widow  for  that  of  her  husband  (?'). 

So,  a  person  who  purchased  necessaries  for  an  infant,  at  his 
request,  was  held,  at  common  law,  to  be  entitled  to  sue  the  infant 
for  money  paid  (k). 


Rent. 


Necessaries 
for  wife  or 
children. 


(2)  ffands  V.  Slaney  (1800),  8  T.  R. 


678. 

(«) 
152; 

(6) 
N.  P. 

(c) 
(d) 

1101. 

W 

458: 


Coales  y.    Wilson  (1804),   5  Esp. 
8  R.  R.  841. 

Bardies  v.  Ramsey  (1815),  Holt, 
R.77. 

Hart  V,  PraUr  (1837),  1  Jur.  628. 
CloiDes  V.  Brooke  (1739),  2  Str. 

Loipe  V.  Griffith  (1835),  1   Scott, 
but  see  post,  p.  200. 


(/)  Per  Pratt,  C.  J.,  Bains/ord  v. 
Fenwick  (1671),  Carter,  215. 

ig)  Helps  V.  OluyUm  (1864),  17  C.  B. 
N.  S.  558  ;  De  Stacpoole  y.  De  StacpooU 
(1887),  87  Ch.  D.  189. 

{h)  Bac.  Max.  (edit.  1741),  86. 

(t)  Chappie  r.  Cooper  (1844),  13  M.  k 
W.  262. 

{k)  See  EUis  v.  Bllis  (1698),  5  Mod. 
368  ;  Earle  v.  PeaU  (1712),  10  Mod.  67. 
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Ch.  VII.  8.  4. 
(c)  Contracts  of  Apprenticeship  and  other  beneficial  Contracts.       'i,^au[^nis 

{Apprentice' 

"An  infant  may  bind  himself  to  pay  for  his  good  teaching  or    «^tp»  <*«•)• 
instruction,  whereby  he  ms^j profit  /w*m«eZ/*  afterwards,  '*  (Z)  although  An  infant  is 
if  he  be  placed  at  school  by  a  parent  or  guardian  it  is  implied  that  for  his 
credit  is  given  to  the  parent  or  guardian  and  not  to  him  (m).     So,  t^^^^^fr 
it  was  said  in  Manby  v.  Scott  (n),  that  he  may  contract  to  pay  so 
much  for  instructing  him  in  reading  and  tvriting  ;  in  Pickering  y. 
Gunning  (o),  that  a  promise  by  a  child  of  fourteen  years  of  age,  to 
pay  a  reasonable  sum  for  board,  lodging,  and  schooling,  was  bind- 
ing on  him ;  and  held  by  the  Court  of  Appeal  in  Walter  v.  Everard  (p)  Walter  v. 
that  the  defendant  was  liable  on  a  coyenant  in  an  apprenticeship 
deed  made  in  infancy  to  pay  the  balance  of  a  premium,  the  jury 
having  found  that  the  arrangement  was  proper  and  that  instruction 
had  been  given. 

But  although  an  infant  may,  by  indenture,  bind  himself  appren-  Contracts  of 
tice,  because  that  is  for  his  benefit  (^),  still  an  action  is  not  main-  J^fe^ow 
tainable  against  him  on  his  covenant  to  serve,  in  such  indenture,  f&r  binding 
This  was  decided  in  Gilbert  v.  Fletcher  (r),  where  the  Court  said :  ^^ 
that  "  if  he  misbehave  himself,  the  master  may  correct  him  in  his 
Bervice,  or  complain  to  a  justice  of  peace  to  have  him  punished 
according  to  the  statute;  but  no  remedy  lieth  against  an  infemt 
npon  such  covenant " ;  and  it  follows  from  this  that  a  negative  2>«  Francs9» 

W  Iv^tf ^^^M  A  9  AHA 

covenant  in  the  deed,  e.g.  a  covenant  not  to  serve  any  other  master, 
will  not  be  enforced  against  the  infant  by  injunction  {s). 

Bat  a  mere  contract  of  service  by  which  an  infant  in  consideration 
of  being  employed  as  a  milk  carrier  agreed  not  to  compete  in 
business  within  a  radius  of  five  miles  for  two  years  after  leaving  was 
held  to  have  been  beneficial  to  the  infant  and  enforceable  against 
him  by  injunction  after  his  majority  {t). 

There  are  early  decisions  to  the  e£fectthat  by  the  custom  of  London, 
an  infant  might  bind  himself  in  an  indenture  of  apprenticeship,  so 
as  to  be  subject  to  an  action,  even  in  the  Courts  at  Westminster  {n). 

So  an  infant  may  bind  himself  apprentice  to  a  trader,  and,  after 

(0  Co.  litt  172  a.  (1816),  5  M.  &  S.  267;  17  R.  K  817. 

(»)   Ihmeomb   y.     Tickridge   (1648),  [r)  OUbert  y.  Fleteher  {IQ29),  Cro.  Cm. 

Aleyn,  94  ;  Bac  Abr.  Infaiicy.  179. 

(a)  Manhy  v.  Seoit  (1659),  1  Sid.  112.  {s)  DeFrancesco  v.  Bamum  (1889),  43 

(o)  Piekenng  v.  Ghmning  (1629),  Sir  Ch.  D.  166,  per  Gliitty,  J.     See  also  ib. 

W.  Jones,  182;  S.  C,  Palm.  528;  and  (1890),   45  Ch.  D.   480,  in  which  the 

1  BolL  Abr.  EnfarUa,  729.  deed  was  held  to  be  void,  so  that  no 

(p)  'WaUtr  v.  JSvcrard,  [1891]  2  Q.  B.  action  would  lie  for  enticing  the  infant, 

869  ;   apparently  inconsistent  with  the  a  ballet-dancer,  to  break  it. 

ralittg  of  Lord  Kenyon  in  ^^ith  v.  Qib-  {t)  Evaru  y.  Ware,  [1892]  8  Ch.  502, 


(1796),  Peake,  Add.  Cas.  52.  per  North,  J. 

(q)  Cooper  y.  Simmons  (1862),  7  H.  &    (i^)  StaiUon*8  ease  (1588),  Moore,  185; 

N.  707  ;  JUx  y.  Inhabitants  of  Arund  <  iHom  y.  Chandler  (1671),  1  Mod.  271. 

c.a  N 
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Ch.  VII.  8.  4. 

Ccftdraets 
wUh  Infants 
{Apprentice- 

ship,  dte.). 

Stoppage  of 
wages  doriDg 
sli&e  or  turn 
out,  Ac 


Contract 
"out  of" 
Employers' 
Liability  Act. 


Leases  to 
infants. 


his  death,  to  his  executors, — ^provided  they  carry  on  the  same  trade, 
in  the  same  place  (v). 

A  contract  by  an  infant  to  serve  for  wages,  and  enabling  the 
master  to  stop  the  work  at  his  pleasure,  and  to  retain  the  infant's 
wages  during  the  stoppage,  is  inequitable  and  void,  as  not  being 
beneficial  to  the  infant  (x) ;  and  a  clause  that  the  master  shall  not 
be  liable  to  pay  wages  during  a  turn  out  is  so  detrimental  to  the 
infant  as  to  vitiate  the  whole  contract,  and  not  to  be  enforceable 
under  the  Employers  and  Workmen's  Act,  1875,  38  &  39  Vict.  c. 
90,  s.  6  (y).  Where,  however,  an  infant  agreed  to  serve  his  master 
for  five  years  at  weekly  wages,  but  subject  to  a  proviso  that, — ^if  his 
master  should  cease  to  carry  on  his  business,  or  find  it  necessary  to 
reduce  operations  at  his  works,  either  temporarily  or  permanently, 
from  being  unable  to  obtain  materials,  or  in  consequence  of  any 
accident,  or  of  strikes  or  combinations  of  workmen,  or  from  any  cause 
over  which  he  had  no  control, — ^he  should  have  power  to  discharge  the 
infant,  upon  giving  him  fourteen  days*  notice :  it  was  held,  that  if 
these  provisions  were,  at  the  time,  common  to  labour  contracts,  or 
were,  in  thethencondition  of  trade,  such  as  the  master  was  reasonably 
justified  in  imposing  as  a  just  measure  of  protection  to  himself,  and 
if  the  wages  agreed  to  be  paid  was  a  fair  compensation  for  the 
infant's  services,  the  contract  was  binding  upon  him  {z). 

A  contract  by  an  infant  *'  out  of  "  the  Employers'  Liability  Act, 
1880, 43  &  44  Vict.  c.  42,  in  consideration  of  receiving  the  benefits  of 
an  insurance  fund  against  accidents  established  and  contributed  to 
by  his  employers,  has  been  upheld  as  being  for  his  benefit  (a). 

Notwithstanding  the  Infants'  Relief  Act,  1874,  37  &  38  Vict.  c. 
62,  s.  1,  a  lease  made  to  an  infant  is  voidable  only  (b),  and  if  he 
occupies  and  enjoyed,  he  is  chargeable  with  the  rent  (c).  But,  in 
such  a  case,  the  lessor  cannot  claim  to  have  the  lease  declared  void, 
and,  at  the  same  time,  to  make  the  infant  liable  for  use  and 
occupation  (d).  On  the  other  hand,  where  an  infant  agreed  to 
become  tenant  of  a  house  and  to  pay  a  certain  sum  of  money  for  the 


(v)  Cooper  y.  Simmons  (1862),  7  H.  & 
N.  707. 

{x)  R.  y.  Lord  (1850),  12  Q.  B.  757. 

(y)  Com  V.  MaUhewSy  [1898]  1  Q.  B. 
810,  C.  A.,  approving  MeaJcin  v.  Morris 
(1884),  12  Q.  B.  D.  352,  and  K  v.  Lord, 
ubi  sup.,  and  distinguishing  Leslie  v. 
FibepcUrick,  ubi  sup. 

(2)  Leslie  v.  Fitzpatrick  (1877),  8  Q. 
B.  D.  229.  Followed  in  Fellows  v.  fFood 
(1888;,  59  L.  T.  513. 

(a)  Clements  v.  London  and  North 
Western  RaUioay  Company  (No.  2), 
[1894]  2  Q.  B.  482,  C.  A. 


(6)  Ketsey's  case  (1014),  Cro.  Jac.  820. 

(c)  Kirton  v.  EllioU  (1«1*),  2  Bulst. 
69.  And  see  Birkenhead,  <ke..  Railway 
Company  v.  Pilcher  (1850),  5  Exch.  121, 
128.  In  Roll.  Abr.  781,  tit.  Infants, 
pi.  45,  the  case  of  Kirton  v.  Elliott  is 
mentioned  (by  the  name  of  Kettel  v. 
Eliot),  as  only  deciding,  that  if  the  party 
continue  to  occupy  on  attaining  his  full 
age,  he  is  liable  for  arrears  which  accrued 
during  his  minority.  Blake  v.  Con- 
cannon  (1870),  4  Ir.  R.  C.  L.  328. 

(d)  LemprUre  v.  Lange  (1879),  12  Ch. 
D.  675. 
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fdmitare  therein,  and  he  paid  part  of  that  sum  and  occupied  the  Oh.  YII.  s.  4. 
house  and  used  the  furniture  for  some  months,  it  was  held  that     9,^J^. 

VTWi  InfwnJts 

though  the' agreement  might  be  set  aside  and  the  infant  s  promissory   (AppmUice- 
note  for  the  balance  cancelled,  the  infant  could  not  recover  back    ^^^P*"^^-)- 
the  money  which  he  had  paid  (e). 

A  lease  by  an  infant  was,  at  common  law,  voidable  only,  and  Leases  by 
not  void  (/).     And  the  validity  of  such  a  lease  does  not  seem  to  be  ^"^  "^ 
affected  by  s.  1  of  the  Infants*  Relief  Act,  1874.     But  the  lease  of  an 
infant,  to  be  good,  must  be  his  own  personal  act ;  and  if  he  appoint 
a  person  to  make  a  ]ease,  it  does  not  bind  him,  neither  does  his 
ratification  thereof  bind  him  (g). 

An  infant  of  fifteen,  owner  in  fee  of  gavelkind  land  can,  by  the 
custom  of  Kent,  sell  and  convey  the  land  by  feoffment  (h). 

It  is  enacted  by  the  "Friendly  Societies  Act,  1875"  (i),  and  Infant mav b© 
by  "  The  Industrial  and  Provident  Societies  Act,  1893  "  (k),  that  a  ™Friend?y," 
person  under  the  age  of  twenty-one,  but  above  the  age  of  sixteen,  or  of  an  **In- 
may  be  elected  a  member  of  any  such  society,  the  rules  of  which  do  Provident 
not  prohibit  such  election ;  and  may  execute  all  instruments,  and^^^^^^^'" 
gi?e  all  necessary  acquittances  as  such  member. 

So,  an  infant  may  be  a  shareholder  in  a  railway  company  or  other  or  shareholder 
company  incorporated  under  the  Companies  Clauses  Consolidation  ^mpany^^ 
Act,  1845  (Q.  And  it  is  no  defence  to  an  action  in  the  statutable 
form  (m)  for  calls  on  railway  shares,  that  the  defendant  was  an 
in&Qt  at  the  time  the  calls  were  made;  unless  it  appear,  either 
that  he  has  derived  no  advantage  from  the  shares,  and  that  he  is 
still  a  minor;  or  that  he  has  actually  repudiated  the  contract  (n), 
in  which  case  money  paid  on  allotment  therein  followed  by  regis- 
tration may  be  recovered  by  the  infant  (o). 

So,  the  transfer  to  an  infant,  of  shares  in  a  joint-stock  company,  or  joint-stock 
with  the  intention  that  he  should  take  a   beneficial  interest  in  company, 
them  (p),  is  voidable  only  {q).    But  such  a  transfer  would  seem  to 


(<)  VaierUini  v.  Canali  (1889),  24  Q. 
B.  D.  166. 

(/}  Per  Lord  Manafield,  C.  J.,  deliver- 
ing the  judgment  of  the  Court,  Zouch  v. 
Pawns  (1765),  3  Burr.  1794 ;  AshjUld 
T.  AshJUld  (1628),  Sir  W.  Jones,  157  ; 
Bac  Abr.  Leases  (B.) ;  per  Buller,  J., 
Modioli  V.  JVhiU  (1787),  2  T.  R.  159 ; 
1  K.  R.  45d. 

(y)  Per  Parke,  B.,  Doe  d.  Thoinas  v. 
A*«rte  (1847),  16  M.  k  W.  778. 

(A)  See  Precedent  in  Davidson,  vol.  ii., 
*nd  notes  thereto.  Such  conveyances  by 
uiiants  under  the  custom  are  in  actual 
ue  at  the  present  time  in  Kent. 

(t)  38  k  39  Vict.  c.  60,  s.  16,  sub-s. 
(S) ;  and  see  50  &  51  Vict.  c.  56,  s.  5. 

{k)  56  4  57  Vict.  c.  39,  a.  32. 

(0  8  i  9  Vict.  c.  16  :  see  s.  79. 


(m)  Id.  8.  26. 

(n)  North'  Western  Bailway  Company 
V.  M'Michael  (1851),  5  Exch.  114 ;  and 
see  Newry  and  EnniskUlen  RaUtoay 
Company  v.  Comhe  (1849),  3  Exch.  565  ; 
Leeds  and  Thirsk  Eailway  Company  v. 
Feamley  (1849),  4  Exch.  26  ;  Cork  and 
Bandon  Railway  Company  v.  Gazenove 
(1847),  10  Q.  B.  935 ;  and  see  I>id>lin, 
<fcc.,  Railtoay  Company  v.  Black  (1852), 
8  Exch.  181. 

(o)  HamilUm  v.  Vaughan  •  Sherrin 
Electrical  Engineering  Company ^  [1894] 
3  Ch.  589,  per  Stirling,  J. 

{p)  See  per  Melliah,  L.  J.,  Merry  v. 
NickalU{l%n\  L.  R.,  7  Ch.  A.  733,  752. 

{q)  Per  Ld.  Selbome,  C,  Chock* s 
case  (1872),  L.  R.,  8  Ch.  A.  266  ;  per 
Wood,  L.  J.,  Capper's  ease  (1868), 

N   2 


so  ;  per 
,  L.R., 
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Oh.  VII.  8.  4. 

CorUrada 
with  Infants 
(ApprefUice- 

ahipf  <£;c.). 


infant  may 
contract  for 
marriage. 


Or  for  a  mar- 
riage settle- 
ment. 


Bepndiation. 


Ptooednre. 


Compromise. 


be  voidable  at  the  option  of  the  company,  as  well  as  at  the  option 
of  the  infant  (r).  The  signature  of  an  infant  to  the  memorandum 
of  association  of  a  company  is  the  signature  of  a  "  person  "  within 
the  meaning  of  s.  6  of  the  Companies  Act,  1862,  which  requires 
such  memorandum  to  be  signed  by  seven  or  more  "  persons/'  and 
the  subsequent  avoidance  of  his  contract  does  not  invaUdate  the 
registration  of  the  company  (s). 

An  infant  may  sue,  but  may  not  be  sued  for  a  breach  of  promise 
of  marriage.  The  age  of  consent  to  the  marriage  itself  is  14  for 
a  boy  and  12  for  a  girl,  but  even  though  that  age  may  not  have 
been  reached,  the  marriage  is  not  void,  but  may  be  consented  to 
when  both  parties  are  of  the  age  for  consent. 

At  common  law,  a  marriage  settlement,  or  contract  for  marriage 
settlement  by  an  infant,  like  any  other  contract,  can  be  avoided  if 
it  was  to  his  or  her  disadvantage  (0>  but  by  the  Infants'  Settlement 
Act,  1855,  18  &  19  Vict.  c.  48,  a  male  twenty  years  old,  and  a 
female  seventeen  years  old,  may,  by  sanction  of  the  Court,  validly 
and  irrevocably  settle ;  but  in  so  doing,  it  must  not  be  the  act  of 
the  Court,  nor  can  the  infant  be  forced  to  execute  such  settlement ; 
it  must  be  the  free  act  of  the  infant,  otherwise  such  settlement  can 
be  avoided  by  the  infant  when  he  comes  of  age  {u) ;  or  when  of  age, 
he  or  she,  when  discoverte,  may  expressly  or  tacitly  ratify  it,  but  if 
he  or  she,  after  accepting  benefits  under  it,  tries  to  avoid  it,  a  case 
of  election  arrives,  and  he  or  she  must  take  either  under  it  or 
against  it  {x). 

It  has  been  held  that  an  in&nt  is  bound  by  a  contract  to  settle 
after-acquired  property  unless  he  repudiate  the  contract  within  a 
reasonable  time,  and  that  a  repudiation  four  years  after  contract 
came  too  late(^). 

An  infant  sues  by  next  friend  and  defends  by  guardian  ad  litem{z). 
Neither  as  plaintiff  nor  defendant  can  he  be  interrogated  (a),  or  com- 
pelled to  make  discovery  of  documents  {b) .  The  compromise  of  actions 


8  Ch.  468.  Semble,  that  if  the 
company,  at  the  time  of  the  transfer, 
was  in  the  course  of  winding-up,  such 
transfer  would  be  void.     Id. 

(r)  Per  Ld.  Selbome,  C,  Oooch*s  ease 
(1872),  L.  R.,  8  Ch.  266. 

(«)  Laxan  ds  Co.y  In  re,  [1892]  8  Ch. 
665. 

(t)  Kingaman  v.  Kingamun  (1880), 
6  Q.  B.  D.  122,  C.  A.  ;  Milrusr  v.  Lcrd 
Harewood  (1816),  18  Ves.  269,  Lord 
Eldon,  L.  C.  Cooper  v.  Cooper  (1888), 
18  App.  Cas.  88 ;  Bumdby  y.  Equitable 
JUversionary  Interest  Society  (1886),  28 
Ch.  D.  416 ;  Duncan  v.  Disww,  44  Ch. 
D.  211. 

(u)  Seaton  v.  Seaion  (1888),  18  App. 
Cas.  61 ;   and  86  Ch.  D.^l;  Ee  Leigh 


(1888),  40  Ch.  D.  290,  C.  A.  ;  and  cfl 
Swift  V-  Wenman  (1870),  L.  R.  10  Eq. 
16. 

(x)  Codrington  r.  Codrington  (1876), 
L.  R.,  7  H.  L.  864  ;  Season  r,  Seatcn 
(1888),  18  App.  Cas.  61  ;  Cooper  v. 
Cooper  (1888),  13  App.  Cas.  88  ;  HaiMl- 
ton  V.  Hamilton,  [1892]  1  Ch.  896. 

(y)  Carter  v.  Silber,  [1892]  2  Ch.  278, 

C.  A.  ;  see  also  Jones,  In  re,  ^rrington 
V.  Forrester,  [1891]  2  Ch.  461. 

{z)  See  R.  S.  C.  (1883),  Oixi.  XVI., 
rr.  16,  18,  19,  21  ;  and  notes  thereto  in 
the  Annual  Practice. 

(a)  Mayor  v.  Collins  (1890),  24  Q.  B. 

D.  861. 

{b)  CuHis  y.  Mundy,  [1892]  2  Q.  B.  178. 
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by  or  against  him  requires  the  approval  of  the  Court ;  but  cannot  be  Ch.  VII.  s.  4 
enforced  upon  his  advisers  (c),  and  though  made  in  good  faith  will  ^^^^^^^^ 
be  set  aside  if  not  for  his  benefit  (d).  (^^- 

liabilUy), 


(d)  Non-liability. 

In  determining  what  are  and  what  are  not  necessaries  for  an  What  are  not 
infant,  the  law  regards  the  real  rank,  and  the  actual  circumstances 
of  the  party ;  and  does  not  trust  merely  to  the  appearance  he 
assumes  in  society  (e).  And  the  law  seems  to  be  that,  if  credit 
be  given  to  an  infant  for  articles  which,  although  they  may 
appear  to  be  necessary  for  him,  are  not  so  in  reality,  in  that 
ease  the  infant  is  not  responsible.  So  that  if,  at  the  time  credit 
was  given  to  the  infant,  he  was  already  provided,  no  matter  from 
what  quarter,  with  sufficient  necessaries  of  the  kind  then  supplied, 
he  would  not  be  liable,  although  the  plaintiff  was  not,  at  the  time, 
aware  of  the  fact  (/).  And,  in  conformity  with  this  view,  it  has 
been  held  that  there  is  no  rule  of  law,  making  it  incumbent  on  a 
tradesman  to  institute  inquiries  as  to  the  situation  and  resources  of 
an  infant,  before  giving  him  credit ;  although  the  total  absence  of 
BQch  inquiry  might  afford  matter  of  strong  observation  to  the 
ju^  (9)  '  unless  where  parties,  by  their  conduct,  had  rendered  such 
inquiry  unnecessary  (h). 

In  order  to  show  that  the  articles,  in  respect  of  the  price  of  If  defendant 
which  the  action  is  brought,  were  not  necessaries,  the  defendant  ^{^^^  no?^ 
may  give  evidence  that  he  was  already  supplied  with  sufficient  necessaries, 
necessaries  of  that  kind,  and  it  is  immaterial  whether  or  not  the 
plaintiff  tradesman  was  or  was  not  aware  of  the  fact  that  defendant 
was  sufficiently  supplied  (i). 

It  has  also  been  laid  down,  that  an  infant  is  not  liable  for  repairs  Contracts  for 
done  to  his  house  (k) ;  and  that  he  is  not  bound  by  an  agreement  ^P*^ 
to  refer  a  dispute  to  arbitration  (Z),  nor  by  the  recitals  in  a  deed 
made  during  infancy  (m).         , 


(c)  In  re  BirehaU  (1880),  16  Ch.  D. 
41,  C.  A.  ;  and  see  Norman  v.  Strains 
(1880),  6  P.  D.  219. 

{d)  Rhodes  v.  SmUhmhank  (1889),  22 
Q.  B.  D.  577,  C.  A. 

(e)  WharUm  v.  M*KenzU  (1844),  6 
Q.  B.  606  ;  Brooker  y.  ScoU  (1843),  11 
IL  *  W.  67. 

(/)  See  Bainbridge  v.  Pickering 
(1780),  2  W.  Bl.  1825 ;  Brayshaw  v. 
Eaitm  (1839),  7  Scott,  188  ;  Foster  v. 
Redgrave  (1868).  L.  R.,  4  Ex.  35,  n.  (8); 
per  lid.  Kenyon,  C.  J.,  Ford  v.  Foiher- 
^i(1794),  Peake,  301;  3  R.  R.  695. 

{g)  Bray^Mw  y.  Eaton  (1839),  7  Scott, 
183. 


(h)  Daltan  y.  (?i6(1839),  7  Scott,  117. 

(0  Johnstone  v.  Marks  (1887),  19  Q. 
B.  D.  509,  Ld.  Esher,  M.  R.,  and  Lindley 
and  Lopes,  L.  JJ.  ;  affirming  Barnes  y. 
Toye  (1884),  13  Q.  B.  D.  410,  dissenting 
from  Byder  y.  Wombwell  (1868),  L.  R., 
3  Ex.  90  ;  and  following  Foster  y.  Red- 
grave (1867),  L.  R.,  4  £x.  35,  n.  ;  and 
Brayshaw  y.  Eat(m  (1839),  7  Scott,  183. 

(k)  Anon.  (1702),  3  Salk.  196.  Sed 
qu.  he  is  punishable  for  penniasiye 
waste ;  id. 

{I)  Bac.  Abr.  Infatwy  (1),  8  ;  Russell 
on  Arb.  p.  18  et  passim. 

{in)  Milner  v.  Lord  Harswood  (1810), 
18  Ves.  259  and  274. 
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Ch.  VII.  8.  4. 

Contracts 

with  In/ants 

(JVon- 

licLbility). 

Debts  con- 
tracted in 
trade  or 
business. 


Cannot  be 
made  bank- 
rapt. 


So  the  law  considers  that  an  infant  has  not  sufficient  discretion 
to  carry  on  any  trade  or  business ;  and,  consequently,  he  is  not 
liable  for  the  hire  of  a  place,  used  for  the  carrying  on  of  a  trade  (it) ; 
nor  for  goods  supplied  to,  or  work  done  for  him,  in  order  to  enable 
him  to  carry  on,  or  in  the  course  of  any  trade,  occupation,  or 
calling,  carried  on  by  him,  either  alone  or  in  partnership  with 
another  person (o).  And  though  ''there  is  nothing  illegal  or  im- 
proper in  an  infant  carrjring  on  trade,  thousands  of  infants  do  so 
every  day,  and  the  man  who  deals  with  an  infant  on  credit,  trusts 
the  infant's  honour  to  pay  him  "(^). 

So  where  goods,  consigned  to  an  infant,  are  delivered  to  a  carrier 
before  the  infant  comes  of  age,  but  they  do  not  reach  him  until 
after  that  period,  he  is  not  liable  (q).  And  where  an  infant  entered 
into  a  contract,  to  become  a  partner  in  trade  with  another  person 
at  a  future  day,  and  deposited  with  him  a  sum  of  money,  which  it 
was  agreed  should  be  forfeited  by  the  infant,  if  he  failed  to  fulfil 
the  contract ;  and, — ^having  come  of  age  before  the  day  fixed  for 
the  commencement  of  the  partnership, — he  repudiated  the  contract, 
and  refused  to  execute  the  partnership  deed  :  it  was  held  that  he 
was  entitled  to  recover  back  his  deposit,  as  money  paid  on  a  con- 
sideration which  had  failed  (r).  But  where  an  infant  paid  a 
premium  to  the  defendant,  on  taking  from  him  a  lease  of  premises 
which  were  to  be  used  for  the  purposes  of  trade,  and  the  infant 
entered  upon,  and  used  and  enjoyed  the  premises  for  a  short  period 
during  his  infancy :  it  was  held  that,  although  he  might  avoid  the 
lease  on  coming  of  age,  he  could  not  recover  back  the  money  he 
had  paid  for  premium  (s). 

It  is  clear  that  an  infant  cannot  be  made  bankrupt  (f),  for  he 
cannot  owe  a  "  debt "  (u). 


(«)  Per  Tinda],  C.  J.,  Loioe  y.  Griffith 
(1886),  1  Scott,  468. 

(o)  Whyvxill  V.  Champion  (1788),  2 
Str.  1088 ;  Ooode  v.  Harrison  (1821),  6 
B.  &  Al.  147.  But  it  has  been  held, 
that  if  he  use  goods  (supplied  to  him  in 
his  trade)  as  necessaries  for  his  household 
purposes,  he  is  liable  ;  per  Hullock,  B. , 
Tuberville  v.  WhiUhouae  (1823),  1  C.  A; 
P.  94. 

{p)  Per  Jessell,  M.  R.,  in  Ex  parte 
Jones  (1881),  18  Ch.  D.  109,  C.  A. 

{jq)  Oriffin  v.  Langfield  (1812),  3 
Camp.  264. 

(r)  C(yrpe  v.  Overton  (1833),  10  Bing. 
262. 

(«)  Holmes  v.  Blogg  (1818),  8  Taunt. 
608.  This  case  was  decided  on  the  ground 
that,  the  infant  having  paid  the  money 
on  a  valuable  consideration,  and  having 
partially  enjoyed  the  consideration, 
could  not  recover  it  back;   per  Gibbs, 


C.  J.,  id.  611.  But  the  learned  C.  J. 
cited,  with  approbation,  a  dictum  of 
Lord  Mansfield  in  Drury  v.  Drury,  or 
Lord  Bttckingham^hire  v.  Drury  (1761), 
Wilmot's  Notes,  177  ;  S.C.,2  Eden,  60, 
72  :  "That  if  an  infant  pay  money  with 
his  own  hand,  without  a  valuable  con- 
sideration for  it,  he  cannot  get  it  back 
again."  And  in  Wilson  v.  Kearse {1^00)^ 
Peake,  Add.  Cases,  196,  Lord  Kenyon  is 
reported  to  have  held,  that  a  deposit 
paid  by  an  infant,  upon  an  agreement  to 
purchase  the  goodwill  and  stock  of  a 
public-house,  could  not  be  recovered 
back  by  him  upon  his  refusal  to  complete 
the  purchase. 

{t)  Ex  parte  Jones  (1881),  18  Ch.  D. 
109,  C.  A.,  overruling  Ex  parte  Lynch 
(1876),  2  Ch.  D.  227  :  and  see  per  Cur., 
Belton  V.  Bodies  (1832),  9  Biug.  365. 

(m)  E.  v.  Wilson  (1879),  6  Q.  B.  D. 
28. 
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Nor  is  an  infant  liable  on  the  custom  of  the  realm,  as  an  inn-  ^^-  ^^I-  ^  4- 

So,  by  the  common  law,  an  account  stated  with  an  infant  was       {Non- 

Toidable  only,  and  might  be  ratified  by  him  after  attaining  his  full ^^'  _ 

age  (y).     But  by  the  Infants'  Belief  Act,  1874  (z),  accounts  stated  ^^J^P^""* 
by  infants  are  now  absolutely  void.  stated. 

But  an  infant  can  give  an  acknowledgment  in  writing  under  Acknowledg- 
Lord  Tenterden*s  Act,  9  Geo.  IV.  c.  14,  so  as  to  prevent  the  statuteof*' 
Statute   of  Limitations   running,    the    original   debt    being    for  I'i™^***^^*™' 
necessaries  (a). 

An  infant  is  not  liable  on  a  bill  of  exchange  to  which  he  is  a  BiU  of 
party,  though  given  for  necessaries  {b).  All  authorities  are  in 
&vour  of  this  view  of  the  law,  and  both  the  Infants'  Belief  Act, 
1874,  and  the  Bills  of  Exchange  Act,  1882,  point  in  the  same 
direction  (c).  But  such  a  bill  is  good  as  against  the  other  parties 
thereto  (d). 

So,  if  a  party,  after  he  attained  the  age  of  twenty-one,  accepted  a 
bill  which  was  drawn  before,  in  discharge  of  a  debt  incurred  whilst 
be  was  an  infant,  he  was,  at  common  law,  liable  thereon  (e).  And 
this  is  still  law,  even  after  the  Infants'  Belief  Act,  1874  (/). 

According  to  some  ancient  authorities,  an  infant  was  liable  on  Bond, 
his  single  bill, — ^that  is,  a  bond  without  a  condition, — for  neces- 
saries ig) ;  although  a  bond  with  a  penalty,  given  by  an  infant  for 
necessaries,  would  not  bind  him  (h) ;  and  it  appears  from  Walter  Walter  y. 
V.  Evans  {%)  that  notwithstanding  the  Infants*  Belief  Act,  1874,  ^''^• 
87  &  38  Vict.  c.  62,  a  covenant  without  a  penalty  to  pay  for 
necessaries  still  binds  him.    And  so,  a  deed  given  by  an  infant,  to 
secure  the  repayment  of  money  advanced  for  necessaries,  is  void- 
able (k).    A  cognovit  given  by  an  infant  is  void  (Z) ;  and  so  is  a  warrant  Cognovit 
of  attorney  (m). 

So  a  release  executed  by  an  infant  is  void,  or,  at  least,  voidable  (n).  Release. 


(x)  Carth.  161  ;  1  Roll.  Abr.  Action 
ACT  Cdte,  D.  (3). 

(y)  Williams  v.  Moor  (1843),  11  M.  & 
V.  256. 

(:)  87  k  38  Viet  c.  62,  s.  1,  ante. 

(a)  WiUiam*  r.  Smith  (1854),  4  £.  & 
B.  180. 

{I)  SoUykoff,  litre,  Margrett,  Ex  parte, 
[1891]  1  Q.  B.  413,  C.  A.  ;  WUliamson 
▼.  Watts  (1808),  1  Camp.  552. 

(e)  SoUykqffy  In  re,  ubi  sup. 

(rf)  TayUyr  v.  Croker  (1802),  4  Esp. 
187 :  Qrey  r.  Cooper  (1782),  8  Dougl.  66. 

(e)  SUvna  Y.  Jackson  (1815),  4  Camp. 
164. 

(/)  Belfast  Banking  Co,  v.  Doherty 
(1879),  4  L.  R.  Ir.  124. 


{g)  Russell  v.  Lee  (1663),  1  Lev.  86 ; 
Co.  Litt  172  a  (n.)  2  ;  Ayliff  v.  Arch- 
dale  (1603),  Cro.  EL  220. 

(A)  Ayliff  V.  Arehdale  (1608),  Cro. 
El.  920 ;  Co.  Litt.  162  a ;  Corps  v. 
Overton  (1833),  10  Bing.  252  ;  Fisher  v. 
Mowbray  (1807),  8  East,  330  ;  Baylis  v. 
IXruley  (1815),  3  M.  &  S.  477. 

(i)  Walter  v.  Evaw,  [1891]  1  Q.  B. 
413. 

{k)  Martin  v.  Gale  (1876),  4  Ch.  D. 
428 

(0  (Hiwr  V.  Woodroffe  (1839),  4  M.  & 
W.  650. 

(m)  Id.  ;  and  see  Weaver  v.  Stokes 
(1886),  1  M.  &  W.  203. 

(»)  2  Shop.  Touch.  334  (n.)  13 
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dyntrads 
wUh  Infants 
{Non- 
liability). 

Power. 
Warranty  of 
goods,  &c. 


Waiver  of 
ri^ht  to  8ue 
railway  com- 
pany for 
negfigenue. 


Money  lent, 


Liability  for 
tort 

Not  liable  in 
iortf  for  a 
cause  of  action 
arising  ex 
eanlraetu. 


Injury  to 
hired  horne. 


An  infant  may  execute  a  power  of  appointment  of  personalty  if 
not  by  will  (o) ;  although  he  cannot  bind  himself  by  contract  to 
convey  an  estate  vested  in  him  as  trustee  (p).  An  infant  married 
woman  can  execute  a  power  of  attorney  (q). 

An  infant  is  not  liable  on  a  warranty  of  goods  or  chattels  sold 
by  him  (r) ;  even  where  the  warranty  is  alleged  to  have  been 
fraudulent  {s). 

An  agreement  by  an  infant  railway  passenger  that  in  considera- 
tion of  his  being  carried  at  reduced  fare,  neither  he  nor  his 
executors  will  sue  the  railway  company  for*  injury  or  death  by 
accident,  though  caused  by  negligence  of  the  company,  is  detri- 
mental to  the  infant,  and  not  binding  on  him  (t). 

Neither  at  common  law(u),  nor  under  the  Infants'  Relief  Act,  1874, 
87  &  88  Vict.  c.  62,  is  an  infant  liable  for  money  lent,  although 
the  money  be  applied  by  him  in  paying  for  necessaries  (u).  But 
where  money  advanced  to  an  infant  has  been  expended  by  him  on 
necessaries,  or  in  paying  debts  incurred  for  necessaries,  a  court  of 
equity  will  order  repayment  to  the  lender,  on  the  ground  that  he 
stands  in  the  place  of  the  infant's  creditor,  whose  claim  for  neces- 
saries has  been  satisfied  (:r). 

An  infant  is  liable  for  a  tort  (y) ;  and  although  he  is  not  Uable 
for  money  received  by  him  for  the  plaintiff's  use,  under  a  contract 
express  or  implied ;  yet  it  has  been  ruled,  that  where  he  wrongfully 
embezzles  money,  he  may  be  sued  as  for  money  had  and  received, 
because  he  would  have  been  liable  in  trover  (z).  But  in  cases  such 
as  these,  the  origin  of  the  claim  is  to  be  regarded ;  for  if  it  arise 
strictly  out  of  a  contract  upon  which  an  infant  is  not  liable,  a  party 
may  not  charge  the  infant,  by  treating  the  breach  of  that  contract 
as  a  tort,  and  suing  accordingly.  ''  If  one  delivers  goods  to  an 
infant  on  a  contract,  knowing  him  to  be  an  infant,  he  shall  not  be 
charged  for  them  in  trover  or  conversion  "  (a).  Therefore  where  an 
infant,  having  hired  a  horse,  injured  him  in  the  course  of  a  journey, 
it  was  held  that  he  was  not  liable  in  an  action  for  the  wrong  (b) ; 


(o)  See  King  y.  Bellord  (1863),  32  L. 
J.,  Gh.  646;  Oardro8t"8SeUlementllS7S\ 
7  Ch.  D.  728  ;  In  re  D'Angibau  (1880), 
16  Ch.  D.  228,  C.  A.  ;  aliter  as  to  realty, 
ffearle  y.  Oreenebank  (1749),  3  Atk. 
695,  and  of.  18  &  19  Vict.  c.  48,  s.  2. 

(p)  King  y.  Bellord,  ubi  sup. 

Iq)  Cony.  Act,  1881,  8.  40  ;  and  see 
Steioart  v.  Fletcher  (1888),  38  Ch.  D. 

627. 

(r)  ffowleU  y.  HamoeU  (1814),  4  Camp. 
118. 

{s)  Gfreen  y.  Greenbank  (1816),  2 
Marsh.  485 ;  and  see  Ch-ove  y.  Nevill 
(1665),  1  Keb.  778. 

(t)  Flower  y.  London  and  North- 
Western  Railway  Connpany,  [1894]  2  Q. 


B.  65,  C.  A. 

{u)  Darby  y.  Boucher  (1694),  1  Salk. 
279  ;  B.  N.  P.  154. 

(x)  ^ee  Martin  y.  Gale  (1876),  4  Ch. 
D.  428 ;  MarUno  y.  PU/ield  (1719),  1  P. 
Wms.  568. 

(y)  Bristow  r.  Eastman  (1794),  Peake, 
291 ;  6  R.  R.  728 ;  DefriesY.  Davis  (1835), 
1  Scott,  694. 

(2)  Bristow  y.  Fastmany  ubi  sup. 

(a)  Manby  y.  ScoU  (1669),  1  Sid.  109. 
As  to  his  liability  in  detintie,  see  Mills  y. 
Graham  (1804),  1  B.  &  P.  (N.  R.)  140; 
8  R.  R.  767. 

{b)  Jenningsy.  Bundall {1799),  8T.  R. 
353  ;  4  R.  R.  680. 
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though  in  a  subsequent  case  an  infant^  who  had  hired  a  mare  Ch.  VII.  s.  4. 
"merely  for  a  ride,"  and  his  friend,  whom  he  allowed  to  ride  her,  ^^^^^ 
killed  her  by  jumping  (which  the  infant  had  been  expressly  told  she        (N^on- 

was  not  fit  for),  was  held  to  have  been  guilty  of  a  "  bare  trespass,  not ^^^' 

within  the  object  of  the  hiring,"  and  to  be  consequently  liable  (c). 
An  infant  may  also  be  criminally  liable  for  larceny  as  a  bailee(d).  ^/?^.'^*^ 

Where  one  of  two  joint  contracting  parties  is  an  infant,  the  action  Infant  joint 
ahould  be  against  the  adult  only ;  but  if  both  be  sued,  and  the 
iniant  plead  his  nonage,  the  plaintiff  may  still  recover  against  the 
other  defendant  («).  So,  if  a  defendant  plead  ''that  he  made  the 
promise  jointly  with  another  person,"  and  that  person  were  an 
in&nt,  the  plaintiff  may  reply  the  infancy  (/).  And  so  a  joint  and 
several  annuity  granted  by  two  persons,  one  of  whom  was  an  infant, 
though  void  as  to  the  infant  by  the  repealed  58  Geo.  8,  c.  141,  s.  8, 
was  held  good  as  against  the  other  grantor  (g). 

(e)  Ratification. 
We  have  seen  that  the  general  rule  of  the  common  law  was,  that  Rule  of  the 

.1  i      X    i»         •   ^     J-   xi-        "L    'i.  X   ^  •  common  law 

the  contract  of  an  infant,  though  it  were  not  for  necessaries,  was  ^^  to  an  in- 
voidable  only,  provided  it  was  for  his  benefit  (ft)  ;  and  it  was  held  ^^^^^  ^^^: 
that  if,  on  attaining  the  age  of  twenty-one  years,  he  ratified  a  con-  contract  after 
tract  made  by  him  during  his  nonage,  it  would  bind  him,  although  ^^^^  ^®' 
there  was  no  new  consideration  for  his  subsequent  promise  (t). 

And  it  was  held,  that  any  act  or  declaration  which  recognized  the  How  it  might 
existence  of  the  infant's  promise  as  binding,  was  a  ratification  of  it,  ^  ™*^^®^* 
jnst  as,  in  the  case  of  agency,  anything  which  recognizes,  as  bind- 
ing, an  act  done  by  an  agent,  or  by  a  party  who  has  acted  as  agent, 
is  an  adoption  of  it  (ft).  And  Lord  Tenterden's  Act  required 
by  sect.  6  (now  repealed),  that  the  ratification  should  be  in 
writing  (Q. 

But  by  the  Infants'  Relief  Act,  1874,  87  &  38  Vict.  c.  62,  s.  2,  it  Infants'  Re- 

is  enacted,  that  "  no  action  shall  be  brought,  whereby  to  charge  any  37  ^  33  vict. ' 

c.  62,  s.  2. 

(c)  Bumand  v.  Haggis  (1863),  14  C.  (1691),  2  Vent.  203;  Sautherton  v.  Whit- 

a,  K.  8.  450 ;  and  see  Walley  v.  HoU  lock  (1726),  2  Str.  690  ;  Bac.  Abr.  In- 

(1876),  85  L.  T.  681.  fcmcy  (I. ),  8. 

(rf)  ii.  v.Jf2)(maW(1885),  15Q.B.D.  {k)  Harris  v.    Wall  (1847),   1  Exch. 

828.  122  ;  HartUy  ▼.  WharUm  (1840),  11  A. 

(e)  See  B.  S.  C,  Order  XVL,  rr.  4  &  E.  934. 
4Ddll.  {I)  9  Geo.   lY.  c.  14,  superseded  by 

(/)  Burgess^,  iftfrrO/ (1812),  4 Taunt.  Infants'  Relief  Act,  1874,  37  &  38  Vict. 

468.  c.  62,  and  s.  5,   expressly  repealed  by 

{g)  Oillaw  y.  LUlie  (1835),  1  Scott,  38  k  39  Vict.  c.  66 ;  as  to  the  effect 

597.  of  repealed  statute,  cf.  Harris  v.  Wall 

(h)  Zmuh  ▼.  Parsons  (1765),  3  Burr.  (1847),  1    Ex.  122  ;    Maioson  y.   Blane 

1724,    1804,    1806 ;    Gibbs   y.    Merrill  (18^4),    10  Ex.  206 ;  liowe  v.  Hopxoood 

(1810),  8  Taunt.  807  ;  The  King  v.  The  (1868),   L.  R.,  4  Q.  B.   1 ;  Bawley  y. 

liJiahUanU  of  ChilUsford  (1825),  4  B.  &  Hawliy  (1876),  1  a  B.  D.  160,  C.  A.  ; 

C  94.  and  Maecord  y.  OsbarTie  (1876),  1  C.  P. 

(t)  Ca  litt  2  b  ;  Thompson  y.  Leaeh  D.  568. 
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Ch.  VII.  8.  4.  person  upon  any  promise  made  after  full  age,  to  pay  any  debt  con- 
^j^T^nts  ^r^cted  during  in&ncy,  or  upon  any  ratification  made  after  fall  age, 
(BatiJUxdion),  of  any  promise  or  contract  made  during  infancy,  whether  there 
shall  or  shall  not  be  any  new  consideration  for  such  promise  or 
ratification  after  full  age." 
Promues  to         This  enactment  is  not  confined  merely  to  promises  made  after 
™*^'^'  full  age,  '^  to  pay  debts  contracted  during  infancy ;  "  but  it  applies 

to  other  promises,  e.g.  a  promise  to  marry  (m),  upon  which  there- 
Bill  of  ^^^^  ^^  infant  may  not  be  sued,  although  he  or  she  may  sue.    It  also 
Exchange.       applies  to  a  bill  of  exchange  given  to  compromise  an  action  brought 
after  majority  in  respect  of  a  debt  contracted  during  infancy  (n). 
There  may  be  a  fresh  promise  after  coming  of  age,  and  although 
the  parties  may  have  been  engaged  as  minors,  this  new  promise 
is  not  necessarily  a  ratification  (o),  and  in  such  a  case  it  is  a  ques- 
Fresh  promise,  tion  for  the  jury  ''  did  the  defendant  intend  to  make  an  absolute 
new  promise,  or  merely  affirm  the  old  promise."    No  exact  rule 
can  be  laid  down  as  to  what  is  a  new  promise  as  differentiated  firom 
a  ratification ;  but  this  is  a  question  for  the  jury,  subject  to  the 
question  of  law,  whether  there  is  any  evidence  on  which  the  juiy 
could  reasonably  find  a  new  promise  (p). 

But  it  may  be  questioned  whether  the  statute  was  intended  to 
apply  to  those  cases  in  which,  as  we  have  seen,  the  ratification  of  a 
continuing  contract  made  by  an  infant,  has  been  implied  from  his 
acts  or  conduct  after  he  came  of  age,  as  the  principle  of  taking 
onus  cum  benejicio,  when  he  has  received  a  quid  pro  quo.     As,  for 
example,  where,  after  that  period,  he  has  paid  or  received  rent,  on 
a  lease  made  to  or  by  him  during  his  minority ;  or  has  failed  to 
renounce  his  liability  in  respect  of  shares  in  a  joint-stock  company, 
of  which  he  became  the  holder  whilst  an  infant  (g). 
Avoidance  of       It  has  been  further  provided  by  the  Betting  and  Loans  Infants 
maS  to^'  Act,  1892,  65  &  66  Vict.  c.  4,  s.  6,  that—"  If  any  infant,  who  has 
pay  loan         contracted  a  loan  which  is  void  in  law,  agrees  after  he  comes  of  age 
during  ^  P&7  ^^Y  money  which  in  whole  or  in  part  represents  or  is  agreed 

infancy.  ^  \^q  p^j^  ju  respect  of  any  such  loan,  and  is  not  a  new  advance, 

such  agreement,  and  any  instrument,  negotiable  or  other,  given  in 
pursuance  of  or  for  carrying  into  effect  such  agreement,  or  other- 
wise in  relation  to  the  payment  of  money  representing  or  in  respect 
of  such  loan,  shall,  so  far  as  it  relates  to  money  which  represents  or 

(m)  Coxhead  v.  Mullis  (1878),  3  C.  P.  Doughty  (1879),  4  C.  P.  D.  885,  and  ex- 

D.  439.  plaining  DUcham  v.    Worrall  (1880),  5 

(n)  Smith  v.  King,  [1892]  2  Q.  B.  543.  C.  P.  D.  410,  and  as  to  functions  of  judge 

(o)  Northcote   v.  Dmighty   (1879),    4  and  jury  as  to  sufficiency  of  evidence,  cf. 

C.  P.  D.  385,  distinguishing  CoxJiead  v.  Hyder  v.  WomJbwdl  (1868),  L.  R.,  4  Ex. 

Mullis  (1878),  3  C.  P.  D.  439.  82,  38,  39,  Ex.  Ch.  ;  and  ante,  p.  176. 

{p)  Holmes  v.  BrierUy  (1888),  36  AV.  (q)  See  ante,  p.  179. 

R.   795,   C.  A.  ;  affirming  Korthcote  v. 
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is  payable  in  respect  of  such  loan,  and  is  not  a  new  advance,  be  void  ^^-  ^^-  ^  *• 
absolutely  as  against  all  persons  whomsoever.  triSk^i^mts 

"  For  the  purposes  of  this  section  any  interest,  commission,  or  {Ratifieaiion). 
other  payment  in  respect  of  such  loan  shall  be  deemed  to  be  a  part 
of  such  loan." 


(f)  Liability  of  Parent  or  Guardian. 

It  seems  that  a  father  is  not  nnder  any  legal  obligation  apart  in  what  oues 
from  the  Elementary  Education  Acts  to  educate  his  child,  and  that  ^^ 
he  cannot  be  made  liable  if  the  circumstances  negative  his  assent  uable. 
to  any  contract  with  the  party  who  instructed  the  child  (r).     And 
where  a  parent  gives  no  authority,  and  enters  into  no  contract,  he 
is  no  more  liable  to  pay  a  debt  contracted  by  his  child,  even  for 
necessaries,  than  a  mere  stranger  would  be  {s). 

But  if  it  were  shown  that  the  child  lived  under  the  father's  roof, 
and  that  the  goods  were  necessaries,  and  were  delivered  at  the  resi- 
dence of  the  father,  this  might  be  primd  facie  sufficient  to  raise  a 
presumption  of  the  father's  liability ;  whilst,  on  the  other  hand,  if 
it  appeared  that  the  father  supplied  his  child  with  money  for  the 
pnrposeof  procuring  the  articles  in  question,  or  that  he  ordered  wife  liable 
those  articles  to  be  furnished  elsewhere ;  either  of  those  circum-  [°'^0^on'®" 
stances  wonld  rebut  the  presumption,  that  he  had  authority  from  Married 
the  father  to  order  them.     And  it  would  seem  that  the  mere  flact  of  Promrty  Act, 
the  articles  themselves  being  necessary  for  the  child,  and  suitable  1^82. 
to  that  station  in  which  the  father  has  placed  him,  will  not  warrant 
the  jury  in  finding  that  such  authority  was  actually  given  (t). 

If  a  husband,  living  apart  from  his  wife,  suffer  his  children  to  Caae  of  a 
reside  with  her,  he  impliedly  constitutes  her  his  agent,  to  order  PJJJ^"^^^*^"* 
necessaries  for  the  children  on  his  credit  (t^).     And  so,  if  children  his  children, 
be  left  by  their  father  under  the  protection  of  a  servant,  the  latter 
has  an  implied  authority  to  provide  medical  assistance  for  the 
children  on  the  father's  credit,  even  although  the  necessity  for  it  be 
occasioned  by  the  carelessness  of  the  servant  (or). 

Even  the  father  of  a  bastard,  who  has  adopted  it  by  taking  it  to  Father  of  a 
his  home,  is  liable  upon  an  implied  contract  to  pay  for  necessaries  ^^****^<^- 
supplied   to  the  child,  although  no  order  of  bastardy  has  been 
inade  {y).    And  it  seems  that  if  the  father  of  such  a  child  consent 

ir)  Hodget  y.  Hodges  (1796),  Peake,  Stark.  501,  cannot  now  be  relied  upon. 
Add.  C.  79  ;  4  R.  R.  889.  {u)  Per  Ld.  Eldon,  C.  J.,  Rawlyna  v. 

(•)  MoHimore  ▼.  IFright  (1840),  6  M.  Vandyke  (1806),  8  Esp.  250 ;  and  see 

*  W.  482 ;  Sheltfm  v.  SpnngeU  (1851),  post,  Ch.  VII.,  sect.  2  (6). 
U  C.  B.  452.  (a?)  Cooper  v.  Phillipa  (1831),  4  C.  &  P. 

(0  Id.,  from  which  it  appears  that  the  581. 


of  Law  y.  JFilkin  (1887),  6  A.  &  (y)  Heskith  v.  Gowing  {UO^),  6  Esp. 

K.  718  ;  and  Baker  v.  Keen  (1819),  2      131. 
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Ch.  YII.  8.  4.  without  an  order  of  bastardy,  to  pay  an  annual  sum  for  its  support, 
CmUrtuis     jj^  ^j  \^q  bound  to  continue  to  do  so,  or  to  provide  for  the  child 

himself,  unless  he  give  the  most  distinct  notice  of  his  intention  to 

discontinue  the  payment  in  future  {z).  But  any  future  liability 
may  be  repudiated ;  and  where  the  supposed  father,  after  having 
made  various  payments,  refused  to  continue  to  support  the  child 
until  the  mother  obtained  an  order  of  affiliation,  it  was  held  that 
the  mother  could  not  sue  for  the  subsequent  maintenance  of  the 
child  (a). 

Father  desert-      Whether  a  father  who  deserts  his  infant  child,  is  liable  to  a 

ing  hifi  child,  party  who  supplies  the  child  with  necessaries,  is  vexata  quastio. 
But  it  has  been  held,  that  no  such  action  can  be  maintained,  if  the 
fietther  had  reasonable  ground  to  suppose,  that  the  child  was  being 
maintained  by  the  person  in  whose  custody  it  was,  at  that  person's 
own  expense  (b). 

Step-father.  A  step-father  was  not  bound  either  by  the  common  law  to  main- 
tained his  wife's  children  by  a  former  marriage  (c),  though  he  now  is 
by  the  Poor  Law  Amendment  Act,  1884,  just  as  if  they  were  part 
of  his  own  family.  But  if  he  take  them  into  his  house  and  permit 
them  to  appear  as  part  of  his  family,  he  will  become  liable  to  parties 
who  supply  necessaries  for  them,  just  as  he  would  be  liable  for 
necessaries  supplied  to  his  own  children  {d).  And  if  a  father-in- 
law  educate  and  support  his  wife's  infant  child  by  a  former  husband, 
he  cannot  recover  from  the  child,  on  its  attaining  full  age,  the 
expenses  thereby  incurred,  unless  upon  an  express  promise  to  repay 
him  (e). 


Parties  who 
contract  with 
infants  are 
liable  to 
them. 


(g)  lAdbility  of  Party  contracting  vdth  Infant. 

It  is  laid  down  as  a  general  rule,  that  infancy  is  a  personal 
privilege,  of  which  no  one  can  take  advantage  but  the  infant  him- 
self;  and  that,  therefore,  although  the  infant  may  repudiate  his 
contract,  it  shall  bind  the  other  party.  Indeed,  were  it  otherwise, 
the  infant's  incapacity,  instead  of  being  an  advantage  to  him,  might 
in  many  cases  turn  greatly  to  his  detriment  (/). 

Therefore  an  infant  may  sue  an  adult  for  breach  of  promise  of 
marriage ;  although  the  latter  cannot  sue  the  former  on  such  a 
promise  {g).    So,  although  an  infEUit  is  not  liable  on  any  mercantile 


(z)  Per  Best,  C.  J.,  Cameron  y.  Baker 
(1824),  1  C.  A  P.  268. 

(a)  FuHllio  V.  Crowther  (1826),  7  D. 
k  R.  612. 

{h)  Vrmtton  v.  Newcomen  (1836),  4  A. 
fc  £.  899. 

(c)  T\M  V.  Harrison  (1790),  4  T.  R. 
118  ;  Cooper  y.  Martin  (1803),  4  East,  76. 

(rf)  Cooper  V.  Martin  (1803),  4  Bast, 


76  ;  Stone  v.  Carr  (1799),  8  Esp.  1. 

(«)  Per  Lawrence,  J.,  Pelly  v.  Rawlin$ 
(1804),  Peake,  Add.  C.  226  ;  Cooper  v. 
MaHin  (1803),  4  East,  76. 

(/)  Bac.  Abr.  Infancy  (I.),  i;ffoUr, 
Ward  (1733),  2  Sir.  937  ;  ForresUr*seaae 
(1661),  1  Sid.  41  ;  Famhamr.  Atkins, 
id.  (1669 \  446:  and  ante,  ]».  173. 

{(/)  Bolt  V.  Ward  (1738),  2  Str.  937. 
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contract,  as  he  is  not  allowed  to  trade,  still  he  may  maintain  an  ^h.  YII.  a.  4. 
action  thereon  (ft).     So,  where  an  infant  brought  an  action  by  his     ShT^ts 

prochein  amiy  and  recovered  damages,  and  the  attorney  in  the  canse, 

who  was  appointed  by  the  prochein  ami,  received  the  damages  so 
recovered ;  it  was  held  that  the  infant  might  recover  the  amount 
from  the  attorney,  in  an  action  for  money  had  and  received  (t).  So 
the  lessee,  under  a  lease  made  by  an  infant,  cannot  avoid  the  lease 
by  reason  of  the  infancy  of  the  lessor  (k).  And  where  an  infant, 
by  himself  and  his  guardian,  agreed  to  let  a  farm  to  the  defendant, 
—which  the  latter  refused  to  hold  when  the  infant  came  of  age, 
upon  the  ground  that  he  was  under  age  at  the  time  of  the  contract — 
it  was  decreed  that  the  defendant  should  take  a  lease  (Z). 

(h)  Executed  Contracts  with  Infanta. 

An  executed  contract  of  sale  or  purchase  by  an  infant  may,  by  Sales,  par- 
American  law,  be  rescinded  by  the  infant  either  before  or  after  ^^f^i;^  ^ 
majority.  But  the  infant  must  not  use  his  minority  for  the 
perpetration  of  a  gross  fraud,  for  "  the  privilege  of  infancy  is  a 
shield  not  a  sword,*'  and  on  rescission  he  must  return  the 
consideration  or  the  property,  and  will  be  liable  in  trover  therefor. 
If,  however,  the  infant  has  parted  with  the  property  the  adult  is 
remediless,  unless  there  is  fraud,  when  a  special  action  on  the  case 
may  be  sustained.  If  the  adult  has  resold  the  property  and  parted 
with  its  possession  before  rescission,  his  alienee  gets  a  good  title, 
and  the  adult  is  not  liable  for  conversion  {m).  And  it  is  submitted 
that  all  these  points  would  be  similarly  decided  in  the  English 
oonrts  {n). 

Neither,  it  would  seem,  can  an  infEUit  give  a  valid  pledge  or  Pledges  and 
pawn  ;  and  by  the  Pawnbrokers  Act,  1872,  85  &  36  Vict.  c.  98, 
B.  82,  a  pawnbroker  taking  a  pledge  from  a  child  under  12  is  liable 
to  a  penalty. 


Seot.  5. — Contracts  rvith  Aliens. 

By  the  common  law,  an  alien  friend  may  trade  with  a  subject  of  Contract  of  an 
this  realm  either  in  this  country  or  abroad,  and  may,  during  peace,  yofa  at°^™^ 

common  law. 
{k)  Warwick  t.  Brue$  (1813),  2  M.  &      Cowen  N.  Y.   626  ;  and  see  Fasae  v. 

8.  805  ;  14  R.  R.  684.  Smith  (1810),  6  Cranch,  226;  and  Tucker 

(i)  CoUins  y.  Brook  (1860),  5  H.  fc  K.  v.  Moreland  (1836),  10  Peters,  89,  both 

700,  Ex.  Ch.  U.  S.  Supr.  Ct  ;  and  ffarffer  ▼.  Hack- 

{k)  Per  Twiaden,  J.,  Pwreder'a  ceae  meisUr  (1882),  49  N.  Y.  Sup.  Ct.  34  ; 

(1661),  1  Sid.  41,  42.  Route  y.  Alexander  (1885),  55  Am.  Kep. 

(0  ClauUm  y.  Ashdoum  (1715),  9  Yin.  189  ;  Pyne  y.   Wood  (1887),  145  Mass. 

Ab*.  898,  pL  4.  558,  and  2  Kent  Com.  240*. 

(m)  Carr  y.  Clough  (1853),  6  Fosterts  (n)  And  see  ValetUini  y.  CanoZi  (1890), 

H.  H.  Repa.  280,  following  N.  Y.  Ct.  of  24  Q.  B.  D.  166,  and  p.  174,  ante. 
Errors  in  Stafford   y.   Roof  (1827), 
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Contract  with 
alien  enemy, 
Yoid  at 
common  law. 


Ch.  VII.  8.  5.  maintain  an  action  in  the  English  Courts  on  any  contract  arising 
^^^«^^  out  of  such  transactions  (o).  But  the  contract  of  an  alien  enemy  is, 
by  the  common  law,  absolutely  void,  and  cannot  be  enforced  by 
him,  or  by  any  person  for  his  benefit,  either  at  law  or  in  equity  {p) ; 
unless  he  came  into  this  country  svi)  salvo  candiLCtu,  or  live  here  by 
the  king's  licence  (q) ;  and  this  rule  of  law  is  extended  to  the  wife 
of  an  alien  enemy  (r).  And  where  an  alien  enemy  drew  a  bill  on 
the  defendant,  a  British  subject  resident  in  this  country,  and 
indorsed  it  to  the  plaintiff,  an  English-bom  subject  resident  in  the 
enemy's  country  :  it  was  held  that  the  plaintiff  could  not  recover  on 
the  bill,  although  he  did  not  sue  thereon  till  after  the  return  of 
peace  (s). 

So,  by  the  common  law,  if  there  were  a  contract  with  an  alien, 
and,  whilst  it  was  merely  executory,  war  broke  [out  between  this 
country  and  that  of  the  alien,  this  would  dissolve  the  contract  (t). 

But  where  there  was  a  contract  with  an  alien,  and  a  cause  of 
action  had  accrued  to  him  thereon  before  the  commencement  of 
hostilities,  the  effect  of  this  was  held  to  be,  only  to  suspend  his 
right  to  sue  until  the  return  of  peace  {u). 
Effect  of ''The  It  would  seem,  however,  that  a  considerable  modification  of  the 
Act,  1870.*'  law  on  this  subject  must  result  from  the  Naturalization  Act,  1870, 
88  &  84  Vict.  c.  14.  For  by  sect.  2  of  that  Act,  an  alien  is 
empowered  to  take,  acquire,  hold,  and  dispose  of  real  and  personal 
property  of  every  description,  in  the  same  manner  in  all  respects 
as  if  he  were  a  natural-born  British  subject.  And,  as  the  statute 
appears  to  give  this  power  to  all  aliens,  whether  they  be  subjects  of 
a  friendly  State  or  not,  and  whether  they  reside  in  this  country  or 
not ;  and  the  power  so  given  cannot  be  enjoyed  without  entering 
into  contracts  for  the  taking,  acquiring,  and  disposing  of  real  and 
personal  property;  it  seems  to  follow,  that  all  aliens  are  now 
enabled  to  enter  into  such  contracts,  and  may  now  enforce,  by 
action  in  our  Courts,  any  obligation  arising  therefrom  (:r). 


(o)  Co.  litt  129  b ;  Bac.  Abr.  Aliens, 
D.).  Before  7  &  8  Vict.  c.  66,  s.  6,  an 
aUen  friend  could  not  take  a  lease  of 
houses,  &c.,  82  Hen.  8,  c.  16  ;  Jevent  v. 
Harridge  (1667),  1  Wms.  Saund.  6  ;  and 
even  an  agreement  to  grant  a  lease  to  an 
alien,  was  held  to  be  void  under  that 
statute ;  Lapierre  v.  Mcintosh  (1839),  9 
A.  &  K.  857  ;  but  an  assignment  of  a 
lease  to  an  alien  was  held  not  to  be 
within  the  statute;  WooUon  v.  SUffenoni 
(1843),  12  M.  &  W.  129. 

Ip)  Co.  Litt.  129  b.;  Bac.  Abr.  Aliens 
(D.) ;  Brandon  v.  NesbiU  (1794),  6  T.  R. 
23 ;  3  R.  R.  109  ;  Albrtcht  v.  Stissman 
(1818),  2  V.  &  B.  323. 

iq)   Wells  V.  Williams  (1698),  1  Salk. 


46 ;  BouUon  v.  Dobree  (1808),  2  Camp. 
168.  As  to  the  right  of  the  Crown  to 
confiscate  a  debt  due  to  an  dien,  id.  43 ; 
and  see  Wolf  v.  Oxholm  (1817),  6  M.  4: 
S.  92. 

(r)  De  Wahl  v.  Braune  (1856),  25 
L.  J.,  Ex.  348. 

{8)  Willism  V.  PaUeson  (1817),  7 
Taunt.  439. 

(0  Roll.  Abr.  Alien  (B) ;  and  see 
E^xaitoY.  BouxUn  {IS57),  7  £.  &  B.  768. 

(w)  Flindt  V.  Waters  (1812),  15  East, 
260  ;  13  R.  R.  457  ;  Ex  parU  Baussmaker 
(1806),  13  Ves.  71  ;  9  R,  R.  142. 

{x)  The  operation  of  this  statute  is 
prospective  only ;  Sharp  v.  St.  Sauveur 
(1871),  L.  R.,  7  Ch.  848. 
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Where  a  British  subject  voluntarily  resides  in  a  foreign  country,  Ch.  VII.  s.  6. 
the  goYemment  of  which  is  at  war  with  this,  it  has  been  held  that  J^]^^ 
he  80  far  loses  his  rights  as  a  British  subject  that  he  cannot  sue  _    ,. ,       — 

111  Englishman 

in  our  Courts  (y).     But  an  action  maybe  maintained  here  by  a  domiciled  in 
neutral,  on  a  promissory  note  given  to  him  by  a  British  subject  in  ^^°^*^  ** 
an  enemy's  country,  for  goods  sold  there.     In  such  a  case,  as  was  this; 
said  by  Lord  EUenboroughy  **  the  contracting  parties  were  not  alien 
eneniies,  and  it  does  not  follow  that  the  contract  was  void,  though 
made  in  an  enemy's  country.     The  plaintiffs,  who  were  domiciled 
in  Switzerland,  might  lawfully  sell  their  goods  in  Paris ;  and  it  was 
not  proved  that  the  defendant,  who  was  a  British  subject,  purchased 
them  for  an  illegal  purpose  "  {z). 

And  it  appears  that  a  British  subject,  domiciled  in  a  foreign -7- or  in  a 
state  in  amity  with  this  country,  may  lawfully  exercise  the  privileges    ®^  ^  ^ 
of  a  subject  in  the  place  where  he  is  resident,  to  trade  with  a  nation 
in  hostility  with  this  (a). 

So  a  native  of  a  foreign  state  in  amity  with  this  country,  who  is  Or  a  prisoner 
taken  in  an  act  of  hostility  on  board  an  enemy's  ship,  and  brought  ^^  ^^^' 
to  England  as  a  prisoner  of  war,  does  not  thereby  become  an  alien 
enemy,  so  as  to  be  disabled  from  suing,  even  during  his  imprison- 
ment, on  a  contract  entered  into  by  him  whilst  he  was  such 
prisoner  (b).  Nor  can  a  British  subject,  who  is  a  prisoner  of  war 
in  an  enemy's  country,  be  deemed  an  alien  enemy.  And,  therefore, 
irtiere  a  bill,  drawn  by  such  prisoner  on  a  British  subject  in  this 
conntry,  was  indorsed  to  an  alien  enemy,  it  was  held  that  it  be- 
eame  available  in  the  hands  of  the  latter,  upon  the  cessation  of 
hostilities  (c). 


Sect.  6. — Contracts  with  Convicts. 

The  law  of  forfeiture  formerly  applied  to  persons  convicted  of  Ck)nYiction  for 
Reason  or  felony  (d).    But  the  Forfeiture  Act,  1870,  88  &  84  Vict,  ^y'dow 
e.  28,  s.  1,  enacts,  that  after  that  act  {e)  no  conviction  or  judgment  not  cause 
of  or  for  any  treason  or  felony,  shall  cause  any  attainder  or  corrup- 
tion of  blood,  or  any  forfeiture  or  escheat. 


forfeiture. 


(y)  OtMetdey  v.  WiUtm  (1808),  1  Camp. 
«2;  10  R.  R.  782 ;  M'Cmndl  v.  Heet4yr 
(1802),  3  B.  &  P.  113 ;  6  R.  R.  724  ; 
BiBhtrU  T.  Hardy  (1815),  3  M.  &  S.  533  ; 
De  Our  v.  SUnu  (1882),  22  Ch.  D.  243. 

By  the  Nataralisation  Act,  1870,  33  & 
S4  Vict,  c  14,  a.  6,  a  British  subject  who 
»  roluntarily  naturalized  in  a  foreign 
State,  may  cease  to  be  a  British  subject, 
and  become  an  atien.  And  it  is  presumed 
that,  on  this  event  happening,  ne  would 
ogoy  the  same  rights  as  are  conferred 


on  other  aliens  by  sect.  2  of  that  Act. 

(2)  HouriU  V.  Morris  (1812),  3  Camp. 
308. 

(o)  ^«Wv.  i2eid(1818),  1  M.  &  S.  726  ; 
14  R.  R.  567. 

{h)  Sparevburgh  v.  BanruUyne  (1797), 
1  B.  A  P.  163 ;  4  R.  R.  772. 

(c)  Antoine  y.  Morshead  (1815),  6 
Taunt.  237. 

(d)  Bullock  y.  Dodds  (1819),  2  B.  &  Al. 
258  :  20  R.  R.  420. 

(«)  4th  July,  1870. 
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Ch.  VII.  &  6.      By  the  Forfeiture  Act,  1870,  however  (/),  a  convict, — ^that  is, 
w^!cinwiet8  ^^®  against  whom,  after  the  passing  of  the  act,  judgment  of  death 

-; — ; or  of  penal  servitude  shall  have  been  pronounced  or  recorded,  by 

not  contract     any  Court  of  competent  jurisdiction  in  England,  Wales,  or  Ireland, 
or  sue.  \ipon  any  charge  of  treason  or  felony  (g), — is  disabled,  while  subject 

to  the  operation  of  that  act,  from  bringing  any  action  at  law  or  suit 
in  equity,  and  from  alienating  or  charging  any  property,  and  from 
making  any  contract,  except  during  such  time  as  he  maybe  lawfully 
at  large  under  any  licence  (h). 
Property  and       So,  a  convict  may  acquire,  but  he  cannot  enjoy ;  he  may  acquire, 
acquired  by      ^^^  ^7  virtue  of  any  capacity  in  himself,  but  because,  if  a  gift  be 
convict  vest     made  to  him,  the  donor  cannot  make  his  own  act  void,  and  reclaim 
trator  under    his  own  gift.    But  he  cannot  enjoy,  because,  although  the  donor 
Forfeiture       eannot  reclaim  his  gift,  yet,  by  the  common  law,  the  thing  given 
vested  in  the  Grown  by  its  prerogative  (i) ;  and  now  by  the  For- 
feiture Act,  1870,  88  &  84  Vict.  c.  23,  s.  10,  all  his  property, 
including  choses  in  action,  except  property  acquired  under  sect.  80 
while  on  ticket  of  leave,  vests  in  the  administrator  or  curator 
(if  any)  who  may  be  appointed  in  that  behalf,  under  that  act,  who 
can  sue  and  be  sued,  and  generally  act  on  behalf  of  the  convict, 
according  to  the  powers  prescribed  by  this  act. 
Right  only  And  the  right  of  the  convict,  to  the  protection  of  the  law,  is  only 

eaBpen  suspended,  it  is  not  irrecoverably  lost :  and  the  disability  will  be 

removed  by  his  ceasing  to  be  subject  to  the  operation  of  the  above 
^^  0)  9 — whereupon,  as  a  matter  of  course,  his  capacity  to  contract, 
and  right  to  sue,  will  revive  (k). 
May  be  sued,  And  there  can  be  no  doubt,  that  a  party  may  be  sued  on  a  contract 
rnpt.^  ^  ^"  made  by  him  whilst  he  stood  convicted,  although  his  own  incapacity 
has  not  been  removed  (Z),  and  he  may  be  made  a  bankrupt,  although 
no  administrator  has  been  appointed  (m). 
Revesting  of  Where  a  seller  had  been  induced  to  part  with  goods  under  a 
fraudulent  contract,  such  contract  being  voidable,  the  property  in 
the  goods,  before  the  Sale  of  Goods  Act,  1898,  upon  conviction  of 
the  fraudulent  purchaser,  revested  in  the  original  seller,  even  as 
against  an  innocent  purchaser  in  market  overt  (n) ;  but  s.  24  of  the 
Sale  of  Goods  Act,  1898  (post,  Ch.  XTTT.)  has  altered  the  law  by 
confining  the  revesting  to  cases  of  larceny. 

(/)  Sect.  8.  {I)  See  OHffith  y.  Middldon  (1618), 

Q)  See  sect.  6.  Cro.   Jac.  425  ;   Miudonaid  v.  Bamny 

{h)  See  sects.  8  and  30.  (1747),  Fost.  Cr.  L.  61. 

(1)  Bullock  V.  Dodd9  (1819),  2  B.  &  {m)  Ex  parU  Qranea  (\^\),  19  Ch.  D. 

Al.  268,  275.  1,  C.  A. 

(j)  By  sects.  7  and  18,  and  cf.  In  re  (»)  BentUyy.  FiZwuMU  (1887),  12  App. 

Dash  (1887),  57  L.  T.  219.  Cas.  471. 
{k)  Co.  Litt  128  b. 


stolen  goods. 
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Sect.  7. — Contracts  with  Bankrupts  and  their  Trustees. 
(a)  Effect  of  Bankruptcy  on  existing  Contracts, 


Ch.  VII.  8.  7. 

CfffUracts  wUh 

Bankrupts 

and  their 

Trustees, 


The  Bankrnptcy  Act,  1883,  46  &  47  Vict,  c.  62,  by  sect.  49,  Contracts 
enacts  that,   subject  to    the  proYisions    of   the  Act  as  to  the  ^ithoat  noti(^ 
ftvoidance  of  certain  settlements  and  preferences  (o),  nothing  in  of  an  act  of 
this  Act  shall  invalidate  any  contract  by  or  with  the  bankrupt  for 
Talaable  consideration,  provided  that  (1)  the  contract  takes  place 
before  the  date  of  the  receiving  order  (p) ;  and  (2)  the  person  (other 
than  the  debtor)  with  whom  the  contract  was  made  or  entered  into, 
had  not  at  the  time  of  the  contract  notice  of  any  available  act  of 
bankruptcy  (g)  committed  by  the  bankrupt  before  that  time. 

Notice  that  a  creditor's  petition  in  bankruptcy  has  been  filed  What  amounts 
against  a  debtor,  is  notice  of  the  antecedent  act  of  bankruptcy  by  thereof, 
the  debtor  on  which  such  petition  must  be  founded  (r) ;  but  notice 
of  an  intention  to  commit  an  act  of  bankruptcy,  is  not  notice  of  an 
act  of  bankruptcy  within  the  meaning  of  this  section  («).  And  the 
act  of  bankruptcy,  of  which  notice  is  required  thereunder,  in  orde^* 
to  invalidate  a  contract  made  with  a  bankrupt  must  he,  first,  an  act 
of  bankruptcy  which  was  available  against  the  bankrupt  for  adjudi- 
cation at  the  time  the  contract  was  made  (t) ;  and,  secondly,  where 
an  adjudication  has  actually  been  made,  the  act  of  bankruptcy  of 
which  notice  is  required,  is  one  which  would  have  been  available 
for  making  that  adjudication ;  and  it  must,  therefore,  have  been 
committed  within  tibree  months  before  the  presentation  of  the 
petition  on  which  such  receiving  order  was  founded  (v). 

The  benefit  of  contracts  entered  into  with  the  debtor  pass  to  his  Benefit  passes 
trustee,  being  part  of  his  property  as  defined  by  sects.  44,  60,  and  *°  ^^^  ®' 
168  of  the  Bankruptcy  Act,  1888,  unless  such  benefit  has  been 
previously  assigned  (x),  and  if  they  are  executory  contracts,  the 
trustee  may  complete  the  contract,  and  receive  the  benefit  for  the 
estate  (y) ;  and  the  trustee  can,  by  sect.  56,  give  a  receipt ;  and  by 
sect.  57,  by  the  permission  of  the  committee,  sue  on  the  contract, 
or  the  trustee  may  assign  the  right  of  action  to  such  of  the  creditors 


(0)  See  sects.  29,  47,  48. 

Ip)  See  effect  of  receiving  order,  post, 
p.  218. 

iq)  Acta  of  bankrnptcy  are  defined  by 
net  4  (1)  of  the  Bankruptcy  Act,  1883, 
46  &  47  Vict  c.  52,  as  amended  by  sect. 
1  of  the  Bankruptcy  Act,  1890,  53  &  54 
Vict,  c  71. 

(r)  Lucas  t.  Dicker  (1880),  6  C.  P.  D. 
150. 

(«)  JSx  parU  Arnold  (1876),  3  Ch.  D. 
70,  C.  A. 

(1)  Ex  parU  Hoare  (1873),  L.  R.  16 

C.C. 


Eq.  625 ;  and  see  Be  Kearley  (1878),  7 
Ch.  D.  615  ;  and  Ex  parte  McDermott 
(1888),  21  Q.  B.  D.  580,  C.  A. 

(u)  Ex  parU  Qilbey  (1878),  8  Ch.  D. 
248,  C.  A. ;  Bankruptcy  Act,  1883,  s.  6 
(1),  c. 

(x)  See,  e.g.,  ExparU  Nichols  (1883), 
22  Ch.  D.  782,  C.  A.  ;  and  Ex  parte 
Rawlings  (1888),  22  Q.  B.  D.  193,  C.  A. 

(y)  Ex  parte  StapleUm  (1879),  10  Ch. 
D.  586,  C.  A.  ;  ^  parte  Chalmers 
(1873),  L.  R.  8  Ch.  289 ;  Mvrgan  v. 
Bain  (1874),  L.  R.  10  C.  P.  15. 

O 
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Ch.  VII.  s.  7. 

Contracts  with 

Bankrupts 

amd  their 

Trtisiees. 

Clerks  of 
bankrapts. 


Disclaimer. 


Burden  must 
be  proved  in 
bankruptcy. 


*'  Liabmty  " 
on  contract. 


Discharge  of 
bankrupt 
determines 
contract. 


Promise  to 

Eay  debt 
arred  by 
discharge 
invalid. 


of  the  bankrupt  as  are  willing  to  bear  the  expense  of  suing  (z) ; 
or  compromise  the  action,  or  any  claim  or  liability. 

Bankruptcy  in  itself,  save  in  so  far  as  by  law  merchant  it  gives 
a  right  to  unpaid  vendor  of  stoppage  in  transitu  (a),  does  not  deter- 
mine a  contract,  except  for  any  person  who  is  apprenticed,  or  on 
articles  of  clerkship  to  the  bankrupt,  when  either  bankrupt  or  the 
clerk  may  by  notice  discharge  the  contract  and  prove  {b) ;  but  a 
trustee  can,  by  sect.  55,  disclaim  an  unprofitable  contract,  and  the 
Court  can  then  make  an  order  rescinding  the  contract  on  terms  of 
paying  damages,  such  damages  being  provable  in  bankruptcy,  but 
if  he  neglects  when  served  with  a  notice  to  disclaim,  it  would  seem 
that  the  trustee  would  be  personally  liable  (c). 

As  to  the  burden  of  the  contract,  a  person  who  has  entered  into 
a  contract  with  one  who  subsequently  becomes  bankrupt,  cannot 
generally  sue  either  the  bankrupt  or  the  trustee,  nor  can  he  pre- 
sent a  petition  unless  he  comes  within  the  definition  in  sect.  6  of 
a  creditor  for  a  liquidated  sum  of  50Z.,  due  at  a  certain  date ;  but 
under  sect.  37,  sub-sects.  8  and  8,  an  obligation  under  a  contract 
is  a  **  liability"  {d)  provable  in  bankruptcy  imless  under  sub-sect.  6 
the  Court  shall  make  an  order  that  such  liability  is  incapable  of 
being  fedrly  estimated,  and  all  such  debts  and  liabilities,  except 
such  wages  or  salary  as  are  entitled  to  preferential  payment  in  Ml 
under  the  Preferential  Payments  in  Bankruptcy  Act,  1888,  61  &  52 
Vict.  c.  62,  are  payable  pari  passu  out  of  the  estate. 

The  Bankruptcy  Act,  1888,  by  sect.  80,  after  excepting  debts  to 
the  Crown,  provides  that  an  order  of  discharge  shall  release  the 
bankrupt  from  all  other  debts  provable  in  the  bankruptcy,  and  in 
any  proceedings  against  him  the  bankrupt  may  plead  that  the 
cause  of  action  occurred  before  his  discharge. 

And  bills  given  for  a  debt  which  is  satisfied  by  the  bankruptcy 
are  primd  fade  given  vrithout  any  consideration ;  and  a  promise  to 
pay  such  a  debt  is  invalid  {e)  unless  it  be  founded  on  some  new  and 
valuable  consideration ;  but  such  a  bill  is  available  against  the 
bankrupt  at  the  suit  of  a  bond  fide  holder  for  value  (/). 


{z)  Quy  y.  ChurchiU  (1888),  40  Ch. 
D.  481. 

(a)  Bethell  v.  Cflark  (1888),  20  Q.  B. 
D.  615,  C.  A.  ;  Banes  v.  Freeland  (1794), 
6  T.  R.  80 ;  Bolton  ▼.  Lancashire  By, 
(1866),  L.  R.  1  0.  P.  431. 

(b)  See  Bankruptcy  Act,  1883,  8.  41. 

(c)  JSx  parte  Mackay  (1884),  14  Q.  B. 
D.  401,  and  so  laid  down  by  Kobson  on 
Bankruptcy,  tit.  Trade,  alitar,  under 
Bankrupt<^  Act,  1869,  id. ;  and  JSx  parte 
Davis  (1876),  3  Ch.  D.  463,  C.  A. 

(d)  See  Eardy  v.  Fothergill  (1888),  18 
App.  Cas.  851 ;  BarneU  v.  King,  [1891] 


ICh.  4. 

{e)  Jakeman  v.  Cook  (1878),  4  Ex.  D. 
26  ;  Heather  v.  fFebb  (1876),  2  C.  P.  D. 
1 ;  Jones  v.  Phelps  (1871),  20  W.  R. 
92 ;  Ex  parte  Barrow  (1881),  18  Ch.  D. 
464,  C.  A. 

(/)  Per  Cockbum,  C.  J.,  and  Crow- 
der,  J.,  Goldsmid  v.  Hampton  (1858),  5 
C.  B.,  N.  S.  94  ;  decided  on  certain 
sections  of  repealed  Bankruptcy  Acts 
expressly  avoiding  such  securities ;  but 
as  these  provisions  are  not  in  the  present 
Bankruptcy  Act,  a  fortiori  such  security 
would  be  good. 
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And  a  bargain  between  debtor  and  creditor  that  the  creditor  Ch.  VII.  s.  7. 
flhonld  join  in  a  scheme  of  composition  releasing  the  debtor  from  ^^^'^S!^^ 
all  debts,  including  his  own,  bat  with  a  secret  condition  that  the     atid  thtir 
craditor  should  be  paid  in  fall  is  a  fraudulent  preference,  so  that     ^'"^- 
the  release  is  void,  and  the  condition  bad,  to  the  effect  that  the 
creditor  loses  the  right  to  his  original  debt,  and  the  composition 
nnder  the  scheme  (g). 

But  it  is  provided  by  sub-sect.  28  (6)  that  the  Court  may  require 
the  bankrupt  to  consent  to  judgment  being  entered  for  any  unsatis- 
fied balance  of  debts  provable  in  bankruptcy ;  but  this  condition  of 
the  bankrupt  assenting  to  judgment  for  unsatisfied  balance  being 
an  express  statutory  power,  cannot  be  imported  into  a  scheme  of 
arrangement  with  creditors  (A). 

And  as  to  assignments  of  property  to  creditors  or  deeds  of  Deeds  of 
inspectorship,  the  Deeds  of  Arrangement  Act,  1887,  60  &  51  Vict.  1^"^^^"* 
c.  57,  requires  that  they  should  be  registered  or  in  default  be  void; 
and  further,  by  sect.  17,  that  no  such  registered  deed  should  be 
valid  if  contrary  to  Bankruptcy  Act,  or  void  or  voidable  on  an  act  of 
bankruptcy  (i). 


ereon. 


(b)  Contracts  during  Bankruptcy. 

A  bankrupt  is  clearly  responsible  upon  any  contract  which  he  Bankrapt 
makes  after  his  bankruptcy.  ^^^^® 

But  the  effect  of  ''  The  Bankruptcy  Act,  1888,''  ss.  44, 168,  is  to  Right  ofac 
Test  in  the  trustee,  inter  alia,  all  such  property  as  may  belong  to  or  ^^^^  ^^^^ 
be  vested  in  the  bankrupt  at  the  commencement  of  the  bankruptcy,  truBtees. 
or  which  may  be  acquired  by  or  devolve  on  him  at  the  time  before 
he  obtains  his  discharge  (k). 

And,  under  the  term  "  property  **  in  the  above  section,  are  com-  «  Property." 
prised,  not  merely  personal  chattels  and  debts,  properly  so  called, 
bat  all  rights  of  action  for  breaches  of  contract  relative  to  the 
personal  estate  of  the  bankrupt,  whereby  that  estate  is  prevented 
from  coming  to  the  hands  of  the  trustee,  or  is  diminished  in  value ; 
as  well  as  the  right  of  action  in  respect  of  every  beneficial  contract. 


(f)  Ex  part*  Phillips  (1888),  86  W.  R. 
569,  C.  ▲. 

(&)  Ex  parU  Biaehoffshtim  (1887),  20 
Q.  B.  D.  258,  C.  A. 

(»1  Ex  parte  JfUne  (1889),  22  Q.  B.  D. 
685. 

(Jb)  ENn  T.  Batdnois  (1875),  L.  R,  10 
Oi.  479;  Ex  parte  Wainwright  (1881), 
19  Ch.  D.  140,  C.  A.  ;  In  re  Smith 
a883),  24  CK  D.  678  ;  22  Ch.  D.  586. 

The  abore  tUtate  also,  by  sect.  24, 


excepts  the  bankrnpt's  tools  of  trade, 
and  the  necessary  wearing  apparel  and 
bedding  of  himself,  his  wife  and  children, 
not  exceeding  in  the  whole  the  value  of 
twenty  pounds  ;  thereby  re-enacting  32 
&  33  Vict.  c.  71,  a.  15,  and  a  scheme 
of  arrangement  mast  be  accepted  by 
creditors  and  approved  by  the  Court 
under  sect.  18 :  and  this  is  binding  on 
all  who  could  prove ;  Flint  y.  Barnard 
(1888),  22  Q.  B.  D.  90,  C.  A. 

O   2 
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Ch.  VII.  s.  7. 
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and  their 
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tract during 
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But  not 
absolutely. 


Bankrupt 
may  sue,  un- 
less trustee 
intervene. 


executory  or  part  executed,  which  the  trustee  could  perform,  and 
thereby  add  to  the  personal  estate  (l). 

The  trustee,  therefore,  is  entitled  to  the  benefit  of  any  contract 
which  the  bankrupt  may  make,  or  may  have  made,  at  any  time 
before  his  discharge  (m).  Thus  where  A.  entered  into  an  agree- 
ment with  B.  and  C,  to  serve  them  for  seven  years,  they  agreeing 
to  pay  A.  at  the  rate  of  three  guineas  weekly,  and  '*  the  party 
making  defi&ult  to  pay  to  the  other  the  sum  of  500Z.  by  way  or  in 
the  nature  of  specific  damages ; "  and,  during  the  term,  A.  was 
dismissed ;  after  which  he  became  bankrupt :  it  was  held,  that  the 
right  of  action  in  respect  of  the  breach  of  this  agreement  passed  to 
his  assignees  (n). 

But  the  right  of  the  trustee  in  regard  to  contracts  made,  and 
property  acquired  by  the  bankrupt  after  his  bankruptcy,  and  before 
the  order  of  discharge  takes  effect,  is  not  absolute.  It  is  a  power 
or  right  to  be  exercised  by  the  trustee  at  his  option ;  and  until  ho 
elects  to  exercise  it,  the  bankrupt  is  quodam  modo  the  owner  of 
property  acquired,  and  is  legally  entitled  to  sue  upon  contracts 
made  by  him  after  his  bankruptcy,  even  although  he  has  not 
obtained  his  order  of  discharge. 

Accordingly  it  is  clearly  settled,  that  an  undischarged  bankrupt 
may  sue  on  a  contract  made  by  him  after  his  bankruptcy,  unless 
the  trustee  interposes  (o),  nor  will  he  be  ordered  to  give  security 
for  costs  (p) ;  and  it  has  been  laid  down  by  the  Court  of  Appeal 
that  until  the  trustee  intervenes  all  transactions  by  a  bankrupt 
after  his  bankruptcy  with  any  person  dealing  with  him  bond  fide 
and  for  value  in  respect  of  his  after-acquired  "property,"  whether 
with  or  without  knowledge  of  the  bankruptcy,  are  valid  against  the 
trustee  (q),  but  it  has  been  strongly  suggested  that  the  word 
"property*'  in  this  proposition  did  not  include  and  was  not 
intended  to  include  real  estate  (r),  though  it  must  be  taken  to 
apply  to  leaseholds  (s). 

Thus  an  undischarged  bankrupt  may  sue  on  a  bill  of  exchange 
which  was  indorsed  to  him  after  he  became  bankrupt,  unless  before 
action  the  trustee  has  interfered  (0-  So,  the  property  in  a  pro- 
missory note,  made  payable  to  an  undischarged  bankrupt,  vests 


{I)  See  Oibson  v.  CamUhers  (1841),  8 
M.  &  W.  321;  TFright  v.  Fairfield 
(1881),  2  B.  &  Ad.  727 ;  and  see  Act  of 
1883,  ss.  44,  50,  168. 

(m)  Kitchen  v.  Barisch  (1805),  7  East, 
53. 

(n)  Beckham  v.  Drake  (1846),  2  H.  L. 
Ca.  679. 

(o)  HerbeH  v.  Sayer  (1844),  5  Q.  B. 
966  ;  Fyson  v.  Chambers  (1842),  9  M.  & 
W.  460. 


(p)  Cook  V.  Whellock  (1890),  24  Q.  B. 
D.  658,  C.  A. 

{q)  Cohen  v.  Mitdiell  (1890),  25  Q.  B. 
D.  262,  C.  A. 

(r)  New  Land  Development  Associaium 
and  Gray,  In  re,  [1892]  2  Ch.  188,  per 
Chitty,  J. 

is)  Clayton  and  Barclay's  Contract,  In 
re,  [1895]  2  Ch.  212.  per  Chitty,  J. 

(0  Herbert  v.  Sayer  (1844),  6  Q.  B. 
965. 
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in  him,  subject  to  the  right  of  the  trustee  to  interfere ;  and  his  Ch.  VII.  s.  7. 
indorsement  thereof,  before  the  trustee  has  interfered,  will  pass  ^^^^^^^J^ 
the  property  therein  to  the  indorsee  (u).     And  so,  an  undischarged     and  their 
bankrupt  may  maintain  an  action  for  the  price  of  goods  sold  by     ^"^^^^' 
him(x);  or  for  work   and  labour  done  by  him   after  his  bank- 
ruptcy (y);  or  for  work,  labour,  and  materials,  where  the  latter 
have  been  supplied  by  him  as  incidental  to  the  work  done  (z). 

The  bankrupt  has  a  right  to  enough  of  his  personal  earnings  as  Contracts  for 
are  reasonably  sufiScient  for  the  support  of  his  family,  but  this  labour'of  the 
wQuld  not  include  the  large  earnings  of  an  architect  or  an  actor  (a),  bankrupt, 
for  although  the  Court,  under  sect.  58  of  the  Bankruptcy  Act, 
1888(6),  can  deal  with  the  bankrupt's  ''salary  or  income,''  this 
will  not   apply  to  or  enable  the  Court  to  impound  his  future 
earnings  arising  from  his  personal  skill  (for  the  Court  could  not 
force  him  to  go  on  working)  (c) ;  unless,  indeed,  the  personal  earn- 
ings are  not  daily  earnings,  but  take  the  shape  of  a  yearly  or  other 
periodical  salary,  as  was  suggested  by  Yaughan  Williams,  J.,  in  the 
case  of  a  dentist  receiving  a  fixed  share  of  partnership  profits 
nnder  a  partnership  deed  (d).    Nor  are  a  workman's  weekly  wages 
''  salary  or  income  "  within  the  enactment  (e). 

So  where,  at  the  time  of  the  bankruptcy,  a  contract  which  relates 
merely  to  the  person  of  the  bankrupt,  for  example,  a  contract  for 
the  employment  of  his  personal  skill  and  labour,  remains  to  be 
executed,  and  cannot  be  executed  without  the  co-operation  of  the 
bankrupt,  the  trustee  cannot  enforce  such  contract, — at  all  events, 
unless  he  can  procure  the  bankrupt  to  co-operate  (/),  although  by 
sect.  24  (8)  the  bankrupt  is  to  aid  in  the  realization  and  distribu- 
tion of  his  property;  he  cannot  be  compelled  to  enhance  it,  nor 
does  the  section  throw  new  duties  on  him ;  for  instance,  he  cannot 
"be  called  upon  to  plough  part  of  his  fsam,  or  ride  his  horse,  or 
show  his  goods  in  the  case  of  the  trustee  requiring  him  to  facilitate 
and  improve  a  sale  of  his  efiects  "  (g). 

By*  sect.  57  of  the  Bankruptcy  Act,  1888,  the  trustee  may,  with  Contracts 
permission  of  the  committee,  carry  on  the  business  of  the  bankrupt  carrying  on 

trade  of  bank- 

(»)  Drayton  v.  Dale  (1823),  2  B.  &  C.  (6)  Corresponding  to  sect  88  of  the  SSkJJpt 

298.  Bankruptcy  Act,  1869.  miinairinff 

(x)  HayUar  v.  Shenoood  (1888),  2  N.  (c)  Ex  parte  Benvotll  (1884),  14  Q.  B.  """^*"6- 

k  M.  401  ;  Gumming  v.  Boebuck  (1S16),  D.  801,  C.  A.    See  also  Shine,  In  re, 

Holt,  N.  P.  C.  172.  [1892]  1  Q.  B.  622  (actor's  salair). 

(y)  Jamuaon  v.  Brick  and  Stone  Com-  {d)  Rogers,  In  re,  Collins,  Jsx  parte, 

pony  (1878),  4  Q.  B.  D.  208.  [1894]  1  Q.  B.  426. 

(z)  Silky.  Osftome  (1794),  1  Esp.  140.  (e)  Jonea,    In   re,   Lloyd,   Ex  parte, 

(a)  Emden  v.    CarU  (1881),    17  Ch.  [1891]  2  Q.  B.  231. 
D.  768,  C.  A.,  and  WadlingY,  Oliphanl  (/)  Per   Williams,   S.,    Beckham   v. 

(1876),  1  Q.  B.  B.  146,  distinguishing  Drake  (1849),  2  H.  L.  Ca.  679. 
CKippendaie   t.    Tomlinson    (1786),    4  (^)  Per  Lord  Halsbury,  L.  C,  in  j?aar(i 

DoogL  318 ;  and  Williams  v.  Chambers  of  Trade  ▼.  Block  (1888),  13  App.  Cas. 

(1847),  10  Q.  B.  337.  670. 


198 


Chap.  VII. — Contracts  with  Lunatics,  Infants,  etc. 


Ch.  YII.  8.  7.  go  far  as  is  necessary  for  the  beneficial  winding  up  (h),  and  in  so 
^^^Bmh^p^  doing  may,  by  sect.  64,  appoint  the  bankrupt  to  manage.  And  in 
such  a  case  persons  contracting  with  a  business  so  carried  on  have  a 
preferential  right  to  payment  in  full  as  agcdnst  the  previous  creditors, 
or  if,  when  there  is  a  scheme  of  arrangement  under  sect.  18,  the 
debtor  trades  with  their  knowledge  and  approval  (t). 


cmd  their 
Trustees, 


General  rule 
at  law. 


Sect.  8. — Persons  under  Duress. 

To  give  validity  to  a  contract  the  law  requires,  as  we  have  said, 
the  free  assent  of  the  party  who  is  to  become  chargeable  thereon ; 
and  it  therefore  avoids  any  promise  extorted  firom  him  by  terror  or 
violence,  whether  on  the  part  of  the  person  to  whom  the  promise  or 
obligation  is  made,  or  on  that  of  his  agent  (A;).  Contracts  made  in 
such  circumstances  are  said  to  be  made  under  duress,  and  the  old 
books  (Z)  abound  with  decisions  relative  thereto. 


In  what 
duress  may 
consist. 


Giiminal 
charge  or 
threat  thereof. 


But  not  civil 
proceedings 
or  imprison- 
ment there- 
under. 


Duress  may  consist  either  in  the  abuse  of  legal  proceedings  or 
actual  violence  to  the  person,  or  threats  of  violence  such  as  deprive 
the  contractor  of  freewill. 

So  either  a  bond  and  deed  or  an  agreement  not  under  seal,  made 
with  prosecutor  by  a  person  in  prison  under  a  criminal  charge,  or 
under  threats  of  a  criminal  charge,  will  be  voidable  (m). 

But  where  the  proceedings  are  only  qv4isi  criminal,  as  for  penal- 
ties under  the  Stamp  Act,  or  Trade  Marks  Acts,  an  agreement 
entered  into  with  the  prosecutor  will  not  be  void  on  the  ground  of 
duress  (n). 

But  where  in  civil  proceedings  the  defendant  is  imprisoned,  an 
agreement  entered  into  with  the  plaintiff  to  obtain  his  discharge 
will  not  be  considered  as  entered  into  under  duress  (o),  for  executio 


{k)  But  not  by  way  of  gaining  profits 
over  a  series  of  years.  Ex  parte  Emmanuel 
(1881),  17  Ch.  D.  35,  C.  A.,  decided  on 
the  corresponding  sect.  25  of  the  Bank- 
ruptcy Act,  1869. 

(i)  TrougJUon  v.  GiUey  (1766),  Amb. 
630  ;  Engelback  v.  Nixon  (1875),  L.  R., 
10  C.  P.  645  ;  EcparU  Robertson  (1873), 
L.  R.,  8  Ch.  962  ;  Ex  parte  Ford  (1876), 
1  Ch.  D.  521,  C.  A.  ;  ^  parU  Bolland 
(1878),  9  Ch.  D.  812,  C.  A. ;  ^  parf^ 
Allard  (1881),  16  Ch.  D.  505,  C.  A.  As 
to  where  discharged  bankrupt  has  traded 
and  the  bankruptcy  is  reopened,  see  Ex 
parU  mt  (1882),  20  Ch.  D.  808,  C.  A. 

(k)  1  RoU.  Abr.  687. 

(Q  See  Bac  Abr.  and  Yin.  Abr.  tit 


Duress. 

(m)  Bac.  Abr.  and  Vin.  Abr.  tit 
Durtss ;  Anon.  (1673),  Aleyn,  92; 
fFUliams  v.  Bayley  (1866),  L,  B.,  1  H. 
L.  200 ;  Davies  v.  London  and  Pro- 
vincial Insuranu  Co,  (1878),  8  Ch.  D. 
469;  andcf.  Pole  v.  Harrobm  (1808),  9 
East,  416,  n.,  where  an  officer,  having 
impressed  a  man  and  obtained  a  bona 
for  1002.  to  let  him  go ;  the  bond  was 
declared  void. 

(n)  R.  v.  Southerton  (1805),  6  East, 
126  ;  8  R.  R.  428  ;  Pisher  A  Co,  v,  ApoUi- 
naris  Co.  (1876),  L.  R.,  10  Ch.  297. 

(o)  Smith  V.  MimieUh  (1844),  18  M.  & 
W.  427. 
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juris  fww  habet  injuriam ;  and,  therefore,  if  a  man  be  lawfully  in  Ch.  VII.  s.  8. 
custody  nnder  the  process  of  a  Court  of  competent  jurisdiction,  ^^^^^p^j^g 
and  he  Yoluntarily  enters  into  a  contract  in  order  to  obtain  his  t^der  Duress, 
enlargement,  he  will  be  bound  thereby  (p). 

And  it  has  been  held  that  an  agreement  made  by  a  party,  in 
order  to  obtain  his  discharge  from  custody  under  process  in  a  civil 
action,  regular  in  form,  but  where  in  fact  the  plaintiff  had  no 
cause  of  action,  was  not  void  on  the  ground  of  duress  (q). 

Nor  is  a  threat  to  make  a  man  bankrupt  or  to  bring  an  action 
duress  so  as  to  avoid  an  agreement  (r) ;  but  in  a  person  of  weak 
mind  a  threat  of  legal  proceedings  may  produce  such  terror  as  to 
amount  to  duress  («). 

And  so  as  to  violence,  or  threats  of  violence  that  produce  fear,  Actoal 
what  amount  will  make  a  duress  depends  on  the  sufferer's  con-  ^^ts^  ^^ 
dition.     ''It  has  been  sometimes  said  that  in  order  to  avoid  a  thereof, 
contract  entered  into  through  fear,  the  fear  must  be  such  as  would 
impel  a  person  of  ordinary  courage  to  yield  to  it.     I  do  not  think 
this  an  accurate  statement  of  the  law.    Whenever  from  natural 
weakness  of  intellect,  or  from  fear — whether  reasonably  entertained 
or  not — either  party  is  actually  in  a  state  of  mental  incompetence         , 
to  resist  pressure  improperly  brought  to  bear,  there  is  no  more 
consent  than  in  the  case  of  a  person  of  stronger  intellect  and  more 
robust  courage  yielding  to  a  ];nore  serious  danger.     The  difficulty 
consists  not  in  an  uncertainty  of  the  law  on  the  subject,  but  in  its 
application  to  the  facts  of  each  individual  case  "  («). 

And  where  an  infant  ward  of  Court  who  had  married  without 
leave,  was  shown  by  his  solicitor  an  order  of  the  Court  requiring 
him  to  execute  a  settlement,  and  told  that  he  would  get  into 
trouble  if  he  did  not  execute  it,  which  he  accordingly  did,  it  was 
decided  that  such  a  settlement  was  executed  in  irivitum,  and  there 
being  no  power  in  the  Court  to  make  him  execute,  such  settlement 
was  set  aside  at  his  suit  on  coming  of  age  {t). 

But  duress  of  goods,  i.e.  where  a  person  voluntarily  agrees  to  Duress  of 
pay  money  to  recover  goods,  is  not  duress ;  there  is  a  distinction  ^o*^  ^' 
between  duress  of,  or  menace  to,  the  person  and  duress  of  goods. 
The  reason  is,  *'  the  former  is  constraining  force,  which  not  only 
takes  away  the  free  agency,  but  may  leave  no  room  to  the  law  for  a 
remedy ;  a  man,  therefore,  is  not  bound  by  the  agreement  which 
he  enters  into  under  such  circumstances ;  but  the  fear  that  goods 
may  be  taken  or  injured  does  not  deprive  any  one  of  his  free  agency 

{p)  Stepney  r.  Lloyd  (1598),  Cro.  Eliz.  580. 
«47 ;  1  RolL  Abr.  687  ;  pi.  1,  2.  (s)  ScoU  v.  Sebright  (1886),  12  P.  D. 

{q)  Aium.  (1668),  1  Lev.  68.  21,  per  Butt,  J. 

(r)  Fawell  r.  Hoyland  (1851),  6  Ex.  (0  In  re  Leigh  (1888),  40  Ch.  D.  290, 

67 ;  Ex  parU  ffaU  (1882),   19  Ch.  D.  C.  A. 
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Oh.  VII.  8.  8.  who  possesses  that  ordinary  degree  of  firmness  which  the  law 
JS:p:^n»  requires  all  to  exert"  («). 

vmder  Duress.  It  has  been  Said,  that  the  duress  must  be  suffered  by  the  party 
By  whom  who  enters  into  the  contract  {x) ;  and  that  a  contract  entered  into 
Buffered.  hy  a  stranger,  in  consideration  of  the  discharge  of  a  third  party 
from  duress,  is  void  as  a  mere  nudum  pactum  (y).  But  if  an  agent 
enter  into  a  contract  for  his  principal,  from  the  same  fear  of  the 
inconvenience  which  may  arise  to  the  principal  from  the  latter 
being  kept  in  confinement,  as  would  affect  the  mind  of  the 
principal  himself,  such  contract  will  be  void  on  the  ground  of 
duress  (z).  So,  duress  to  a  wife  will  avoid  a  contract  given  under 
its  influence  by  the  husband ;  and  duress  to  a  parent  will  avoid  a 
contract  obtained  by  means  thereof  from  a  child  (a).  The  French 
law  is  to  this  effect : — "La  violence  eat  une  cause  de  nullite  du 
contraty  non  sevlement  lorsqiCelle  a  ete  exercee  sur  la  partie  con- 
tractante,  mais  encore  lorsqu'eUe  Va  He  sur  son  epoux,  ou  sur  son 
epotise,  sur  ses  descendants  ou  ses  ascendants"  (b).  And  where  a 
bond  was  given  by  a  third  person,  on  the  discharge  of  one  who 
had  been  unlawfully  impressed,  conditioned  for  the  man's  being 
returned  into  custody,  or  in  default  thereof  for  the  payment  of 
50!.,  the  bond  was  held  void.  For  the  impressing  of  the  man  was 
unlawful ;  and  besides,  the  officer  had  no  power  to  commute  the 
services  of  one  who  had  been  impressed,  or  to  discharge  him  in 
consideration  of  money  to  be  paid  (c). 

Belief  in  And  a  Court  of  Equity  will  set  aside  an  agreement  where, 

contracrob^  a^^o^gh  there  was  no  duress,   one   of   the    parties   has   taken 

tainedby  advantage  of  the   situation   of  the  other,  and  has  used  undue 

flSenl'""  influence  to  force  an  agreement  from  him  (d). 

Contract  may  Clearly,  a  contract  made  under  duress  would  be  available  in 
l^t^^oSer  ^^^^^^  of  *^®  party  suffering  the  duress,  and  against  the  party 
party.  inflicting  the  same. 

Such  a  con-         So,  by  the  French  law,  **  un  contrat  ne  pent  plus  etre  attaqui 

tract  may  be 


affinned. 


(u)  Skeate  v.  Beale  (1841),  11  Ad.  &  (z)  See  Gumming  v.  Ince  (1847),  11 

El.  983,  Ex.  Ch.,  per  Ld.  Denman,  C.  J. ;  Q.  B.  112. 

and  see  Atlce  v.  Backhouse  (18S8),  3  M.  (a)  1  Roll.  Abr.  687,  pi.  5,  6. 

&  W.  633.    But  although  duress  of  goods  {b)  Code  Civil,  Book  III.,  tit  S,  art 

will  not  avoid  a  contract,  an  action  will  1113. 

lie  to  recover  money  paid  in  order  to  get  (c)  PoU  v.  Harrohin  (1782),  9  East, 

possession  of  goods  wrongfully  detained.  417,  note. 

Per  Cur.,  Wakefield  v.  Ne\obon  (1844),  6  (d)  See   Williams  v.    Bayley  (1866), 

Q.   B.  276  ;  see  ante,  ch.  iii.,  sect  3,  L.  R.,  1  H.  L.  200  ;  Dav\4is  v.  London 

"  Money  had  and  received."  and  ProvincUU  Marine  Insurance  Com' 

{x)  See  Roll.  Abr.  687,  pi.  6 ;   Bac.  pany  (1878),  8  Ch.  D.   469 ;  Nevill  v. 

Abr.  Duress  (B.).  Snelling  (1880),  15  Ch.  D.  679  ;  and  see 

(v)  See  Smith  v.  MonUith  (1844),  13  post,  ch.  zxi 
M.  &  W.  427. 
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pour  came  de  violence,  «t,  depvis  que  la  violence  a  cessee,  ce  contrat  Ch.  711.  s.  8. 
a  He  approuvi,  soit  expressement,  soit  tacitement "  (e) :   and,  in  ^^j^^p^i^ 
like  manner,  by  our  law,  a  man  who  has  entered  into  a  contract  under  Duress. 
under  duress,  may  either  affirm  or  ayoid  snch  contract  after  the 
duress  has  ceased  (/) ;  and  if  he  has  so  voluntarily  acted  under  it 
with  a  fall  knowledge  of  all  the  circumstances,  he  may  be  held 
bound  on  the  ground  of  ratification  (g). 

Under  the  head  of  duress  may  be  noticed  contracts  for  payment  Salvage, 
of  services  to  a  ship  in  distress,  or ''  salvage.*'  Where  the  contract  is 
implied  only,  the  terms  of  payment  are  regulated  by  the  Merchant 
Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  ss.  544-564,  sect.  547 
providing  for  their  settlement  in  case  of  dispute  by  the  High  Court, 
or  if  the  property  salved  or  amount  claimed  do  not  exceed  1,OOOZ. 
or  SOOI.  respectively,  or  if  jurisdiction  be  given  by  consent,  by  a 
County  Ck)urt  having  Admiralty  jurisdiction.  Where  the  contract 
is  express,  its  terms,  if  unreasonable,  may  be  modified  by  the  High 
Court,  on  the  ground  that  the  contract  was  entered  into  under 
compulsion,  and  it  is  laid  down  that  the  sort  of  pressure  requisite 
to  the  interference  of  the  Court  is  less  than  the  duress  required  at 
common  law  to  invalidate  an  agreement  (h). 

(e)  Code  Civil,  Book  III.,  tit  3,  art.  (g)  Ormes  v.  Beadel  (1860),  2  Do  G. 

1115.  F.  &  J.  333,  App. 

(/)  2    Inst.    483  ;    WhapdaWs   com  (h)  The  Ricdto,  [1891]  P.  D.  176 ;  The 

(1605),  5  Co.  119,  Res.  2 ;  1  Steph.  Com.  Mark  Lane  (1890),  15  P.  D.  135. 
442. 
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Sect.  1. — Contracts  binding  the  Wife  as  to  Separate  Estate. 

(a)  Antenuptial  Contracts. 

A  feme  sole  could  always  render  herself  liable  on  her  contracts  as 
much  as  a  man,  the  English  law  never  having  recognised  the  Boman 
law  theory  of  perpetua  tutela  mvlierum.  Bui;  if  after  the  contract 
she  married  and  was  sued  alone,  her  coverture  could  be  pleaded, 
and  was  a  good  defence  (a). 

The  common  law,  considering  that  the  husband  took  the  rents 
and  profits  of  his  wife's  realty  during  coverture,  with  a  possible 
estate  by  the  curtesy,  and  all  her  personalty  absolutely,  rendered 
him  liable  to  all  his  wife's  antenuptial  debts.  For  these  husband 
and  wife  could  be  sued  jointly,  and  a  joint  judgment  recovered 
against  husband  and  wife.  This  joint  judgment  could  be  executed 
by  the  persons  of  both  being  taken  into  execution,  under  a  ca.  sa., 
and  when  the  wife  was  taken  into  execution,  she  was  only  discharged 
as  a  matter  of  indulgence  in  the  discretion  of  the  Court,  when  it 
appeared  that  she  had  no  separate  property  out  of  which  the  judg- 
ment could  be  satisfied,  or  when  there  was  fraud  or  collusion  of  the 
husband  to  keep  her  in  prison  (b). 

But  in  equity,  if  the  husband  by  reason  of  his  outlawry  or  bank- 
ruptcy, did  not  satisfy  the  wife's  antenuptial  creditors,  the  separate 


(a)  See   Hancock  v.  Lablache  (1878), 
8  C.  P.  D.  197. 
(6)  See  Benyon  v.  Jotus  (1846),  16  M. 


k  W.  666 ;  NevOm  v.  Boodle  (1847),  ^ 
Q.  B.  948  ;  Ivena  v.  B^ler  (1867),  26  L. 
J.,  Q.  B.  145. 
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estate  of  the  wife  secured  to  her  could  be  rendered  liable  in  an 
action  against  her  and  her  trustees  to  her  antenuptial  creditors, 
and  judgment  satisfied  by  equitable  education.  This  liability  over- 
rode her  equity  to  a  settlement  (c),  and  could  not  be  defeated  by  a 
settlement  by  her  of  her  property  on  her  marriage  to  herself  for  her 
sole  and  separate  use  (d),  and  all  her  interest  in  such  a  settlement 
was  rendered  liable  and  charged  with  her  debts  to  her  antenuptial 
oeditors  as  if  she  had  been  a  feme  sole  (e).  But  neither  at  law 
nor  in  equity  could  a  husband  sue  a  wife  for  her  antenuptial 
liabilities  to  him,  e.g.,  money  paid  by  him  at  her  request  before 
marriage,  and  this  is  so  even  after  the  Act  of  1882 ;  though  money 
paid  after  marriage  on  request  before  marriage,  is  a  liability  arising 
after  marriage  and  recoTerable  (/)• 

The  wife  is  now,  by  the  Married  Women's  Property  Act,  1882,  ¥"®|*2°o^hep 
46  &  46  Vict.  c.  75,  s.  18,  fixed  with  a  continuing  and  unavoidable  antenaptifd 
joint  and  several  liability  for  her  antenuptial  debts,  in  addition  to  contracts, 
and  cumulative  upon  the  joint  liability  imposed  on  the  husband  by 
sects.  14  and  16. 

Sect.  18  provides  that  ''  a  woman  after  her  marriage  shall  con- 
tinae  to  be  liable  in  respect  and  to  the  extent  of  her  separate  pro- 
perty for  all  debts  contracted,  and  all  contracts  entered  into  or 
wrongs  committed  by  her  before  her  marriage  (g),  including  any 
Boms  for  which  she  may  be  liable  as  a  contributory,  either  before 
or  after  she  has  been  placed  on  the  list  of  contributories  under  or 
by  virtue  of  the  Acts  relating  to  joint-stock  companies ;  and  she 
may  be  sued  for  any  such  debt  and  for  any  liability  in  damages  or 
otherwise  under  any  such  contract,  or  in  respect  of  any  such  wrong ; 
and  all  sums  recovered  against  her  in  respect  thereof,  and  for  any 
costs  relating  thereto  shall  be  payable  out  of  her  separate  property, 
and  as  between  her  and  her  husband,  unless  there  be  any  contract 
between  them  to  the  contrary,  her  separate  property  shall  be  deemed 
to  be  primarily  liable  for  all  such  debts,  contracts,  or  wrongs,  and 
for  all  damages  or  costs  recovered  in  respect  thereof;  provided 
always,  that  nothing  in  this  Act  shall  operate  to  increase  or 
diminish  the  liability  of  a  woman  married  before  the  commencement 
of  this  Act  (Jan.  1st,  1888)  for  any  such  debt,  contract,  or  wrong 


(c)  Bonner  v.  B<mner  (1853),  17  Beav. 
86 ;  Barnard  v  Ford  (1869),  L.  R.  4  Ch. 
247 ;  Miller  r.  Campbell,  W.  N.  1871, 
p.  210. 

(d)  Biscoe  v.  Kennedy  (1762),  2  Bro. 
C,  C.  17,  n.  ;  followed  in  Chubb  v.  Stretch 
(1870),  9  Eq.  565. 

(e)  See  form  of  decree  in  Biscoe  v. 
Remedy  and  Chidib  ▼.  Stretchy  as  given 
in  Seton  an  Decrees,  4th  ed.  688,  being 
more  extensive  tluui  as  against  the 
ieparate  estate  of  a  married  woman  for 


contracts  during  coverture. 

(/)  Butl^y.  Butler  (1885),  14  Q.  B, 
D.  831,  per  Mathew,  J.,  affd.  by  C.  A., 
16  Q.  B.  D.  374,  on  another  point,  and 
not  appealed  from  as  to  this. 

{g)  The  words  "before  her  marriage," 
do  not  mean  "before  ever  having  been 
married,*'  but  "before  the  marriage 
existing  at  the  timelier  liability  is  under 
consideration  ;"  Jay  v.  Robineon  (1890), 
25  Q.  B.  D.  467,  C.  A. 
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as  aforesaid,  except  as  to  any  separate  property  to  which  she  may 
become  entitled  by  virtue  of  this  Act,  and  to  which  she  would  not 
have  been  entitled  for  her  separate  use  under  the  Acts  hereby  repealed 
or  otherwise,  if  this  Act  had  not  been  passed.*' 

The  husband's  liability  is  confined  by  sect.  14  to  property 
acquired  by  him  with  his  wife,  and  by  sect.  16  the  husband  and 
wife  may  be  sued  jointly,  and  if  the  husband  is  not  found  liable,  he 
shall  have  judgment  for  his  costs  of  defence,  whateyer  the  result  of 
the  action  may  be  against  the  wife  if  jointly  sued  with  him,  and  in 
any  such  action  against  husband  and  wife  jointly,  if  it  appears  that 
the  husband  is  liable  for  the  debt  or  damages  recoTored  or  any  part 
thereof,  the  judgment  to  the  extent  of  the  amount  for  which  the 
husband  is  liable,  shall  be  a  joint  judgment  against  the  husband 
personally,  and  against  the  wife  as  to  her  separate  property ;  and  as 
to  the  residue,  if  any,  of  such  debt  and  damages  the  judgment  shall  be 
a  separate  judgment  against  the  wife  as  to  her  separate  property 
only  (h).  The  Married  Women's  Property  Act,  1874,  87  &  88 
Vict.  c.  50,  which  first  reimposed  this  liability  on  the  husband,  did 
not  alter  or  diminish  the  wife's  liability  under  sect.  12  of  the 
Married  Women's  Property  Act,  1870,  88  &  84  Vict.  c.  98  (i). 

There  have  been  no  cases  on  these  sections  of  the  Act  of  1882 
referring  to  antenuptial  liabilities,  but  decisions  under  similar 
sections  of  the  Act  of  1874  show  that  the  creditor  can,  if  he  choose, 
sue  the  woman  alone  for  her  antenuptial  debts  {k) ;  but  that  he  has 
aright  to  make  the  husband  a  joint  defendant,  inasmuch  as  without 
this  the  creditor  cannot  tell  what  assets  the  husband  has  receiyed 
with  the  wife  (for  he  need  not  accept  the  husband's  denial  of  assets 
as  conclusiye),  but  if  the  husband  makes  a  successful  defence,  and 
gets  costs  as  against  the  creditor,  the  creditor  may  add  these  costs 
to  his  claim  against  the  wife's  separate  estate  (Z). 

Judgment  may  be  signed  against  the  wife  under  Order  XTV.  for 
the  debt  and  costs  (m). 


(A)  The  part  of  sect.  15  above  given  is 
almost  an  exact  re-enactment  of  sects. 
8  and  4  of  the  Act  of  1874,  except  that 
instead  of  the  words  in  sect.  15,  ''a 
joint  judgment  against  the  husband  per- 
sonally and  against  the  wife  as  to  her 
separate  property,  and  as  to  the  residue 
....  a  sepEurate  judgment  against  the 
wife  as  to  her  separate  property  only,**  the 
Act  of  1874  provided  simply  for  **  a  joint 
judgment  against  husband  and  wife,  and 
as  to  the  residue,  if  any,  of  such  debt 
and  damages  the  judgment  shall  be  a 
separate  judgment  against  the  wife." 
The  wording  of  the  Act  of  1882  would 
seem  to  exclude  an  idea  of  imposing  a 
separate  personal  liability,  and  to  ex- 
tinguish   the    joint    personal    liability 


under  the  old  law. 

(t)  Ax/ord  V.  £eid  (1889),  22  Q.  B.  D. 
548,  per  Lord  Esher,  M.R.,  at  p.  552. 

{k)  JFUliams  y.  Mereier  (1882),  9  Q. 
B.  D.  837  ;  10  App.  Cas.  1  ;  the  hus- 
band was  only  a  pai%  to  this  action  on 
his  own  intervention  after  jud^eut 
against  the  wife,  he  claiming  the  jewels 
against  the  execution  creditor  and  an 
interpleader  issue  being  directed.  The 
decision  in  the  Lords  turned  entirely  on 
the  construction  of  the  nuuriage  settle- 
ment. 

(1)  London  and  Provincial  Bank  v. 
BogU  (1878),  7  Ch.  D.  773. 

(m)  Downs  v.  Fletcher  (1888),  21  Q. 
B.  D.  11  ;  and  see  ''Annual  Practice." 
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The  form  of  the  judgment  will  run :  "  It  is  adjudged  that  the 
plaintiff  do  recover  the  sum  of  £  and  costs,  to  be  taxed  against 
the  defendant  (the  married  woman),  such  sum  and  costs  to  be 
payable  out  of  her  separate  property,  whether  subject  to  any  anti- 
cipation or  not,  and  not  otherwise  *'  (n). 

The  wife's  settled  property  is  liable  under  a  judgment  for  her  Form  of 
antenuptial  debts,  which  will  be  satisfied  by  equitable  execution,  in  judgment 
a  larger  way  than  for  her  postnuptial  debts ;  it  is  not  necessary  to  ^^^u^^ 
proye  that  she  contracted  inten^g  to  charge  her  separate  estate,  to  satisfy 
for  being  a  feme  sole  at  time  of  contracting,  she  would  have  no  lubilii^ 
other  intention ;  nor  is  it  necessary,  as  it  still  is  for  postnuptial 
debts,  to  prove  she  had   separate  estate  at  the  date  of  the  con- 
tract (o),  and  the  judgment  affects  all  separate  estate  subsequently 
acquired  left  undisposed  of  at  date  of  judgment. 

An  inquiry  is  directed  to  ascertain  what  separate  property  the 
wife  has,  and  in  order  to  carry  out  this  by  discovery  of  the  wife's 
settlement,  the  order  for  inquiry  may  be  enforced  against  the  wife 
or  her  tnistees,  or  their  solicitors,  and  the  solicitor  must  give  the 
names  of  the  trustees  (p). 

Any  separate  property  the  married  woman  has  acquired  under  the 
Acts  of  1870  and  1882,  and  the  savings  of  and  the  accretions 
thereto,  and  damages  recovered  in  respect  thereof  (which  thereby 
became  ipso  facto  separate  property),  may  be  taken  in  execution  (q), 
no  distinction  being  drawn  between  separate  property,  whether 
acquired  under  settlement,  or  otherwise  settled  or  unsettled  (r).    A  Powct  of  ap- 

*  ,  pointment. 

general  power  of  appointment  vested  in  a  married  woman,  even  by 
her  own  original  conveyance,  is  not  separate  property  so  as  to  be 
rendered  liable  for  her  debts  during  her  life  (s),  but  after  her  death, 
whether  or  not  she  has  exercised  it,  it  is  equitable  assets  to  be  dis- 
tributed among  her  creditors  {t). 

A  married  woman  cannot  be  made  a  bankrupt  for  her  antenuptial  Personal 
debts  even  if  she  has  separate  property  (u).    It  seems  doubtful  ^tenuptiS 
whether  a  married  woman  can  be  proceeded  against  under  the  ^^^^ 
Debtors  Act,  1869,  for  an  antenuptial  debt.     But  in  a  case  before 


(ft)  So  seUled  by  Lord  Esher,  M.R., 
in  Ar/ord  r.  Ee^id  (1889).  22  Q.  B.  D. 
M8,  C.  A.,  decided  on  sect  12  of  the 
Act  of  1870. 

(o)  The  decision  in  PaUiter  ▼.  Oumey 
(1887),  56  L.  J.,  Q.  B.  546,  C.  A.,  that 
to  mikjd  a  married  woman  liable  for  a 
contract  entered  into  under  sect  1,  sab- 
Kct  2  of  the  Act  of  1882,  it  must  be 
proved  that  she  had  separate  property  at 
the  date  of  the  contract — a  decision  now 
f^>tnd  of  by  sect  1  (a)  of  the  Act  of  1893 
—did  not  apply  to  antenuptial  contracts. 
See  IkwneY.  Fletcher  (1888),  21  Q.  B.  D. 
11,  where  for  an  antenuptial  debt  of  wife. 


judgment  was  ffiven  against  her  under 
Ord.  XIV.,  although  plaintiff  did  not 
prove  when  she  acquired  her  separate 
property. 

(p)  Bursal  V.  Tanner  (No.  2)  (1885), 
16  Q.  B.  D.  1,  C.  A. 

(q)  See  post,  p.  220. 

(r)  Ex  parte  Boyd^  In  re  Armstrong 
(1888),  21  Q.  B.  D.  264,  C.  A. 

(*)  Ex  parte  QUchristy  In  re  Armstrong 
(1886),  17  Q.  B.  D.  167,  521,  C.  A, 

(0  See  post,  p.  231. 

(u)  Ex  parte  Holland,  In  re  Heneagt 
(1874),  9  Oh.  307  ;  Ex  parte  Jones,  In  re 
Grissell  (1879),  12  Ch.  D.  484,  C.  A. 
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the  Court  of  Appeal  (r)>  where  the  Court  held  that  there  being 
before  the  Act  no  personal  liability  for  contracts  during  coverture, 
as  to  which  the  married  woman  could  be  sued  in  equity,  the  Act  of 
1882  had  not  imposed  any,  Fry,  L.  J.,  said :  ''  It  would  appear 
that  eyen  now  in  all  cases  in  which  she  (a  married  woman)  could  haye 
been  taken  under  a  ca.  sa.  before  the  Debtors  Act,  1869,  she  is 
liable  to  be  committed  after  that  Act  came  into  operation."  The 
dates  of  the  respectiye  Acts  render  of  course  impossible  the  supposed 
case  of  a  married  woman  being  taken  in  execution  under  a  ca.  io. 
for  a  judgment  recoyered  against  her  under  the  Acts  of  1870, 
1874,  and  1882,  in  respect  of  an  antenuptial  debt ;  but  in  Ireland, 
owing  to  82  &  88  Vict.  c.  62,  not  haying  been  extended  to 
Ireland  tiU  after  the  Act  of  1870,  by  86  &  36  Vict  c,  67,  the  pomt 
arose,  and  a  married  woman  so  sued  for  an  antenuptial  debt  under 
the  Act  of  1870  was  committed  under  a  ca.  sa,  (x),  and  this  case 
would  exactly  illustrate  Fry,  L.  J/s  instance.  But  no  case  has  yet 
arisen  in  England  of  a  married  woman  sued  for  an  antenuptial  debt 
being  conmiitted  under  the  Debtors  Act,  1869,  and  the  wording  of 
sect.  16  of  the  Act  of  1882,  see  ante,  p.  204,  n.  (%),  would  seem  to 
exclude  any  idea  of  personal  liability  {y). 

The  Act  of  1882,  while  saying  existing  settlements  (z),  further 
provides  by  sect.  19,  that  "  no  restriction  against  anticipation  con- 
tained in  any  settlement  or  agreement  for  a  settlement  of  a  wife's 
own  property  to  be  made  or  entered  into  by  herself,  shall  haye  any 
yalidity  against  debts  (a)  contracted  by  her  before  marriage  (6),  and 
no  settlement,  or  agreement  for  a  settlement,  shall  haye  any 
greater  force  or  yalidity  against  the  creditors  of  such  a  woman  than 
a  like  settlement  or  agreement,  or  agreement  for  a  settlement, 
made  or  entered  into  by  a  man,  would  haye  had  against  his 
creditors." 

As  to  the  power  to  remoye  the  restraint  on  anticipation  by  an 


(v)  ScoU  V.  IforZtfy  (1887),  20  Q.  B.  D, 
120,  at  p.  180,  and  the  rest  of  the  Court 
appeared  to  concur  with  Fry,  L.  J. 

(«)  Nagle  v.  O'Donnel  (1873),  7  Ir. 
Rep.  C.  L.  79. 

{y)  But  for  a  contrary  view  see  Nicol 
k  Heywood'e  County  Court  Practice, 
1889,  p.  357 ;  that  she  cannot  be  com- 
mitted for  a  postnuptial  debt  is  clear, 
see  post,  p.  218. 

(«)  The  first  part  of  the  section  refers 
to  and  preserves  existing  settlements,  see 
In  re  Stonor's  Trusts  (1883),  62  L.  J., 
Ch.  D.  776  ;  24  Ch.  D.  195  ;  the  latter, 
settlements  made  after  the  commence- 
ment of  the  Act,  Smith  v.  WhiUock 
(1886),  55  L.  J.,  Q.  B.  286 ;  but  on  the 
other  hand  it  has  been  decided  that  to 


take  the  whole  interest  of  a  married 
woman  not  restricted  from  anticipation 
under  a  settlement,  is  not  interfering 
with  or  affecting  it  but  claiming  under 
it ;  Ex  parte  Boyd^  In  re  Armttrong 
(1888),  21  Q.  B.  D.  264,  C.  A. 

(a)  Debts  in  this  section  have  been  de- 
cided to  include  the  liability  of  a  devisee 
to  satisfy  her  testator's  debts,  when  the 
married  woman  has  settled  the  devised 
property  to  herself  on  her  marriage  with- 
out power  of  anticipation ;  In  re  Medgelyt 
Snudl  V.  Bedgely  (1886),  34  Ch.  D.  379 ; 
and  cf.  ConUm  v.  Moore  (1875),  9  Ir.  Rep. 
C.  L.  190. 

(6)  The  words  "before  marriage  "have 
the  same  meaning  as  in  sect  13,  as  to 
which,  see  note  (^),  at  p .  203. 
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order  of  the  Court  under  sect.  89  of  the  Conveyancing  Act,  1881,     ^^  y^^* 
fieepo«^p.222.  ^^^ 

This  latter  part  of  sect.  19  has  been  held  only  to  apply  to  settle-      Mnding 
ments  made  after  the  Act  (c).    As  to  the  principles  on  which  this     ^Anu- 
latter  part  of  sect.  19  would  be  applied  to  set  aside  a  settlement  as     ywj?^Mt^)» 
against  antenuptial  creditors,  it  would  appear  that  the  29th  and  Setting  aside 
47th  sections  of  the  Bankruptcy  Act,   1888   (by  which  certain  y^i^  against 
fraudulent  and  voluntary  settlements  can  as  therein  provided  be®'*®^*®"- 
avoided),  do  not  apply,  for  sect.  168  of  the  Act  contains  a  saving  ^^isfs^^ 
for  the  Married  Women's  Property  Act,  1882,  and  it  is  doubtful  if 
it  would  apply  even  in  the  case  of  married  women  carrying  on  a 
trade  separately  from  their  husband  (d). 

But  it  would  seem  to  include  any  settlement  that  might  be  13  Eliz.  c.  5« 
impeached  under  18  Eliz.  c.  5,  as  fraudulent  and  void  against 
creditors  (e).     The  decisions,  however,  on  the  Act  of  Elizabeth, 
exclade  any  antenuptial  marriage  settlement,  except  when  entered 
by  a  common  fraud  of  husband  and  wife  to  defeat  creditors  (/). 

An  antenuptial  settlement,  before  the  Act  of  1882,  by  the  wife 
of  freeholds  and  leaseholds  then  held  by  her  to  her  separate  use 
absolutely,  was  set  aside  under  27  Eliz.  c.  4,  as  against  a  mort- 
gagee being  held  voluntary,  the  husband  giving  up  nothing  (g). 

As  to  antenuptial  contracts,  the  old  law  was  that  the  benefit  to  Right  of  wife 
be  derived  from  an  unexecuted  contract  to  be  entered  into  with  a  manSure  on 
feme  iole^  or  the  right  to  sue  thereon,  was  a  chose  in  action,  and  did  antenuptial 
not  vest  in  the  husband  unless  during  the  coverture  he  did  some 
act  to  reduce  it  into  possession,  and  this  he  could  only  do  by  suing 
jointly  with  his  wife.     What  was  a  chattel  in  possession  as  dis- 
tinguished from  a  chose  in  action,  and  what  amounted  to  a  reduc- 
tion into  possession,  were  questions  of  much  nicety  and  difficulty ; 
bat  as  sect.  24  of  the  Act  of  1882  includes  things  in  action, 
8och  questions  were  of  merely  historical  interest  (A). 

Further,  if  before  marriage  a  woman  made  a  secret  and  fraudulent 
conveyance  without  the  knowledge  of  her  husband,  to  a  third 
person,  or  in  trust  for  herself,  to  defraud  his  marital  right,  the 
husband  could  get  it  set  aside  (i),  but  the  Act  of  1882  minimising 
the  marital  rights,  has  rendered  this  law  obsolete. 

(e)  SmUk  y.  WhiOock  (1886),  65  L.  J^  Act 

(^  a  286  ;  and  BeckeU  y.  Taskvr  (1887),  («)  Btekett  y.  Tcuker  (1887),  19  Q.  B. 

19  Q.  B.  D.  7.  D.  7. 

(<0  See  the  case  of  a  married  woman  (/)  Biilmer  y.  EvaUer  (1869),  L.  R., 

aeparately  trading  being  made  bankrupt,  8  En.  46. 

In  re  Armstrong^   Ex   parte    Oilchrist  (g)  Shurmur  y.  Sedgwick  (1883),  24 

(1886),  17  Q.  B.  D.  621,  where  the  Court  Ch.  D.  697. 

Rfosed  to  compel  her  to  execute  a  general  (A)  Aa  to  what  this  law  was,  see  earlier 

power  of  appointment  in  fayour  of  her  editions  of  Chitty  on  Contracts,  11th  ed., 

tnistee  in  oankruptcy,  although  it  was  pp.  156,  167. 

ikdmitted  that  such  a  power  would  haye  (t)  See  the  discussion  of  Straihnwre  y. 

Wn  within  sect  44  ot  the  Bankruptcy  Boioea^  in  Wh.  &  Tu.  L.  C,  yoL  L 
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Under  the  old  law,  a  husband  took  all  his  wife's  wages  and 
earnings  (j),  although  in  certain  cases  where  the  contract  was  owing 
to  the  wife's  personal  skill,  e.g.,  curing  a  wound,  dipping  at  the 
wells,  she  being  the  meritorious  cause  of  action  was  joined  as 
plaintiff  with  her  husband  (k).    But  since  August  9th,  1870,  the 
provisions  of  the  Act  of  1870,  sect.  1  (i),  giving  her  whenever 
married  as   separate  property  all  wages  and  earnings,  and  the 
property  acquired  by  any  literary,   artistic,   and  scientific  skill, 
a  woman  has  the  benefit  of  all  such   contracts,   and  can  sue 
upon  them  alone  (m).    And  it  is  difficult  to  see  how  such  personal 
earnings  could  be  settled  so  as  to  give  anyone  else  but  the  wife  a 
right  to  sue  on  such  contracts,  unless  perhaps  in  a  trade  or  business, 
the  goodwill  of  which  may  be  settled,  or  into  which  the  husband 
might  put  money  and  become  a  partner ;  as  to  this,  see  p.  227, 
post,  where  *'  separate  trading  "  is  discussed.     The  fact  of  a  feme 
sole  marrying  was,  under  the  old  law,  in  itself  a  breach  of  covenant 
to  refer  to  arbitration  and  abide  by  the  award,  for  by  marrying 
before  award  made,  she  put  it  out  of  her  power  to  be  bound  and 
incapacitated,  and  disabled  the  arbitrator  from  any  award  (n).    But 
a  contract  to  refer  to  arbitration  would  now,  by  virtue  of  the  Act 
of  1882,  bind  her  separate  estate  (o).     And  perhaps  it  would  seem  to 
folio  V7  from  this,  that  a  contract  of  €k  feme  sole  for  personal  service, 
e.g.,  that  she  should  act  as  a  domestic  servant  or  a  dancer,  with 
which  marriage  and  the  matrimonial  cohabitation  was  inconsistent, 
would  be  so  determined  by  her  marriage,  as  to  allow  the  other 
party  to  treat  it  as  ipso  facto  broken,  because  the  feme  sole  by  her 
marriage  had  put  it  out  of  her  power  to  perform  it  efficiently,  so  as  to 
give  him  the  right  to  sue  husband  and  wife  for  damages,  or  at  least 
to  permit  him  to  discharge  her  forthwith,  without  being  subjected 
to  an  action  for  wrongful  dismissal  or  breach  of  contract  (p). 

As  to  suing  after  marriage  on  contracts  relating  to  property  made 
by  a  woman  before  marriage,  this  right  depends  on  whether  the  pro- 


(j)  8  Com.  Dig.  Baron  and  Feme  (W.); 
Bac.  Abr.  Baron  and  Feme  (0. ). 

(A:)  Brashford  v.  Buckingham  (1606), 
Cro.  Jac.  77  ;  Fountain  v.  Umith  (1658), ' 
2  Sid.  128 ;  Holmes  v.  JVood  (1730), 
2  Wils.  424 ;  fVeller  v.  Baker  (1769), 
2  Wils.  414  ;  and  see  Jones  v.  Cuthbert- 
son  (1873),  L.  R.,  8  Q.  B.  504,  Ex.  Ch. 

(I)  The  Act  of  1882,  sect.  2,  re-enacts 
sect.  1  of  the  Act  of  1870  as  to  earnings 
and  wages,  &c.,  and  fui'ther,  even  if 
there  is  any  verbal  difference,  sect.  22 
of  the  Act  of  1882,  repealing  the  Acts 
of  1870  and  1874,  saves  any  existing 
rights. 

(m)  Act  of  1870,  sect.  11  ;  Act  of 
1882,  sect.  1,  sub-sect.  2. 

(n)  Chamley  v.  Winstanley  (1804),  5 


East,  266;  McCan  v.  (fFerraXl  (1841),  8 
CI.  &  F.  80. 

(o)  Conolan  v.  Leyland  (1884),  27  Ch. 
D.  682. 

{p)  The  case  of  U.  v.  Tardebig{\15^), 
Sayer,  100 ;  S.  C.  sub  nom.  R,  v.  Han- 
hury^  Burr.  Sett.  Cas.  322,  sometimes 
cited  as  proving  ''marriage  does  not  pat 
an  end  to  the  woman  s  contract  'of 
service,"  has  really  no  such  effect, 
because  the  pauper  in  question  was  a 
male  pauper,  wnose  marriage  it  was 
urged  was  a  reasonable  cause  of  dis- 
charge, and  the  Court  held  the  contrary; 
but  this  would  not  govern  the  case  of  a 
female  servant  marrying,  to  which  very 
different  reasons  would  apply ;  and  see 
post,  p.  217. 
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perty  is  settled  or  remains  her  separate  property.     If  settled  on  her  C.VIII.8.l(a). 

marriage  or  subject  to  a  settlement  the  trustees  sue ;  if  it  is  her  sepa-      ^^^ 

rate  property  under  the  Acts  of  1882  the  wife  herself  can  sue,  but  if    Sep.  Estate 

her  title  accrued  before  January,  1883,  and  it  was  not  settled,  the     Nuptiai). 

husband  retains  his  old  right,  subject  to  her  equity  to  a  settlement  (^), 

to  sue  with  her  if  a  chose  in  action  on  such  a  contract,  and  reduce 

into  possession  subject  to  her  equity  to  settlement  (r).      Leases 

made  by  a  feme  sole  of  realty  which  is  not  settled  to  her  separate 

use  on  marriage  must  be  sued  on  after  marriage  by  husband  and 

wife  jointly  for  rent  and  other  breaches,  because  they  are  choses  in 

action  (s) ;  except  for  women  married  before  January  1,  1883,  and 

whose  title  accrued  previously  to  that  date — and  that  is  not  pre- 

▼ented  by  sects.  7  and  8  of  the  Act  of  1870 — the  old  doctrine  of 

reduction  into  possession  by  the  husband,  and  its  correlative  ''  the 

wife's  equity  to  a  settlement "  are  now  obsolete. 

(b)  Contracts  during  Cohabitation. 
As  to  contracts  of  married  women  during  cohabitation,  the  old  At  Common 

Lftw  slid  liftd 

law  may  be  generally  stated  thus  :  at  common  law  a  wife  had  no  no  power  to 

power  of  contracting  whatever,  saving  in  certain  exceptions  stated  coi^tract. 

hereafter,  as  a  trader  in  the  city  of  London,  or  where  the  husband 

was  an  outlaw.     If  she  contracted,  it  was  only  as  his  agent,  and 

he  could  alone  be  sued  on  and  rendered  liable  (see  post,  p.  234) ;  he 

could  sue  alone  on  her  contracts,  if  he  chose  to  ratify  (t),  although, 

in  certain  cases,  where  she  was  the  meritorious  cause  of  action, 

as  in  a  suit  on  a  bond  or  promissory  note  payable  to  her  on  the  face, 

she  might  be  joined  as  a  plaintiff. 

In  Equity,  a  wife  was  no  more  endowed  with  general  contractual  In  Equity 
power  as  sifeme  sole  than  at  common  law  (u) ;  but  when  she  had  ^^h  respect 
separate  estate,  and  if  she  contracted  in  reference  to  it,  such  separate  *®  separate 

property. 

estate  as  existed  at  the  time  of  the  contract  and  remained  unex- 
hausted at  time  of  judgment,  but  not  after-acquired  separate  estate, 
could  be  rendered  liable  for  such  an  engagement  (x).  But  she 
could  not  be  made  a  bankrupt  (y),  although  after  her  death  her 
separate  estate  could  be  administered  pari  passu  among  her  credi- 
tors as  equitable  assets  {z). 

iq)  JReid  y.  £eid  (1886),  81   Ch.   D.  statement  of  the  law  in  Roper  on  Hos- 

4<^  C.  A.  band  and  Wife,  2nd  ed.,  at  p.  213,  was 

(r)  See  Chit.  PI.,  7th  ed.,  p.  33  ;  for  a  referred  to  with  approval 

chattelpersonal  he  can  sue  alone,  ib.  (x)  See  the  forms  of  judgment  in  Seton 

{$)  WoodfaU  on  Landlord  and  Tenant,  on  Decrees,  and  Pike  v.  FUzg^fbon (ISSl), 

16th  ed.,  ch.  vu.,  s.  11.  17  Ch.  D.  454,  C.  A. 

(0  See    nth   ed.    of  this    work,   at  (y)  Holland^  Ex  parte,  In  re  ffeneage 

ppu  158-161.  (1874),  L.  R.,  9  Ch.  307  ;  Jon'is,  Exparte, 

(•)  PhiUiMrk  v.  Fluckwell  (1814),  2  In  re  Grissell  (1S79),  12  Ch.  D.  484,  C.  A. 

M.  fc  8.  893 ;  Arnouldy,  EewnUt  (1819),  {z)  Thompdcm  v.  BenneU  (1877),  6  Ch 

IB.   It  B.  448 ;   Jones  v.  Cuthbertstm  D.  789. 
(1873),  L  R.,  8  Q.  B.  504,  where  the 
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C.VII1.8.1(&). 

OoTUracta 

binding 

Sep,  Estate 

{During  Co- 

habitation). 

Married 
Women's 
Property  Acts. 


Contract  to  be 
as  to  separate 
estate. 


Bankruptcy. 


The  Married  Women's  Property  Acts,  1882  and  1893,  46  &  46 
Vict.  c.  75,  and  56  &  57  Vict.  c.  68,  confer  on  a  married  woman  the 
following  power  of  contracting  : — 

Act  of  1882,  8.  1,  8vhg.  2.]  A  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in  contract  or  in 
tort  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant,  or  be  made  a  party  to 
any  action  or  other  legal  proceeding  brought  by  or  taken  against  her ;  and  any 
damages  or  costs  recovered  by  her  in  any  such  action  or  proceeding  shall  be 
her  separate  property,  and  any  damages  or  costs  recovered  against  her  in  any 
such  action  or  proceeding  shall  be  payable  out  of  her  separate  property,  and 
not  otherwise. 

Act  of  1893,  s.  1.]  Every  contract  hereafter  entered  into  by  a  married 
woman  otherwise  than  as  agent — 

(a)  (a).  Shall  be  deemed  to  be  a  contract  entered  into  by  her  with  respect 

to  and  to  bind  her  separate  property,  whether  she  is  or  is  not  in 
fact  possessed  of  or  entitled  to  any  separate  property  at  the  time 
when  she  enters  into  such  contract ; 

(b)  Shall  bind  all  separate  property  which  she  may  at  that  time  or  thereafter 

be  possessed  of  or  entitled  to  ;  and — 

(c)  (6)  Shall  also  be  enforceable  by  process  of  law  against  all  property  which 

she  may  thereafter  while  discovert  be  possessed  of  or  entitled  to. 

Provided  that  nothing  in  this  section  contained  shall  render  available  to 
satisfy  any  liability  or  obligation  arising  out  of  such  contract  any  separate 
property  which  at  that  time  or  thereafter  she  is  restrained  from  anticipating  (e). 

Adt  of  1882,  s.  1,  svbs.  5.]  Every  married  woman  carrying  on  a  trade  sepa- 
rately from  her  husband  shall,  in  respect  of  her  separate  property,  be  subject 
to  the  bankruptcy  laws  in  the  same  way  as  if  she  were  Skfevne  sole. 


Contracting 
as  hnsband^s 


As  to  married  women  cohabiting  with  their  huabands,  no  cases 
on  this  question  have  been  decided  under  the  Act,  bat  under  the 
old  law  it  would  seem  that — 

If  the  wife  contracted  as  agent  for  the  husband,  and  so  that  the 
_.  4.  ^       .    husband  would  be  liable,  it  would  seem  clear  that  she  could  not  be 

agent  cannot 

be  made  liable  liable,  for  she  never  contracted  with  reference  to  her  separate 
aa^o^separate  ^^^^^  ^^j^     Even  as  to  goods  supplied  to  and  consumed  by  the 

joint  household  of  husband  and  wife,  the  credit  is  usually  given  to 
the  husband,  and  that  would  be  strong  evidence  that  she  did  not 
intend  to  bind  her  separate  property,  there  being  no  consideration 
therefor  (e).    But,  of  course,  if  she  has  separate  estate  she  may 


(a)  Par.  (a)  is  in  substitution  for  sub- 
sect.  3  of  sect.  1  of  the  Act  of  1882,  and 
in  reversal  of  Stogdon  v.  Lee,  [1891]  1 
Q.  B.  661,  C.  A.  ;  Palliser  v.  OutTuy 
(1887),  19  Q.  B.  D.  519  ;  and  Deakin  v. 
Lakin  (1885),  30  Ch.  D.  169. 

(6)  Par.  (c)  is  in  reversal  of  Beckett  v. 
Tasker  (1887),  19  Q.  B.  D.  7. 

(c)  See  also  sect.    19  of  the  Act  of 


1882  ;  and  as  to  removal  of  restraint  of 
anticipation  by  the  Court,  see  sect  39  of 
the  Conveyancing  Act,  1881. 

{d)  See  Bullen  and  Leake's  Precedents 
of  Pleading,  Defences,  4th  ed.,  pt.  % 
p.  211. 

(e)  Bromley  v.  Norton  (1872),  21  W. 
R.  155. 
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expressly  make  it  liable  for  such  a  debt  of  her  husband's,  and  C.VIII.8.1(6). 
make  her  husband  her  agent  to  disburse  her  separate  estate  for  the     ^^^^ 
znaintenance  of  the  joint  establishment  and  household  (/) ;  Sep,  Esiau 

The  action  against  an  agent  on  the  implied  warranty  that  hjB  had   ^ia^^mC 
iuthority  to  contract  with  the  plaintiff  is  one  of  implied  contract,  j     ^^^  ^^^ 
not  tort  (g)f  and  under  the  old  law,  demands  other  than  express  tract,  sepai-ate 
contracts  arising  under  circumstances  under  which  an  implied  con-  i^ble  for. 
tract  would  be  raised  at  law,  did  not  attach  on  separate  estate  Qi) ; 
itnd  it  is  conceived  that  this  is  not  altered  by  the  provision  of  the 
Act  of  1882  allovdng  her  to  contract  with  respect  to  her  separate 
estate;   and  the  definition  in  that  Act,   sect.   24,   of  contract, 
certainly  does  not  refer  to  implied  contract. 

But  if  the  married  woman  fraudulently  represented  to  the  plaintiff  ^P'^^J*" 
that  she  had  authority  from  her  husband  to  pledge  his  credit  when  lent,  liability 
she  knew  she  had  not,  could  the  creditor,  failing  as  against  her  bus-  ^^^' 
band,  recover  against  her  separate  estate  ?  It  is  conceived  that  he 
could  not.  In  an  action  by  a  creditor  against  a  husband  alone,  on  a 
contract  by  a  wife  whose  authority  had  been  revoked  by  the  hus- 
band's lunacy,  Brett,  L.J.,  observed  (i)  as  to  the  wife's  liability : 
"  It  seems  to  me  that  an  agent  is  liable  to  be  sued  by  a  third 
person  if  he  assumes  to  act  on  his  principal's  behalf  after  he  had 
knowledge  of  his  principal's  incompetency  to  act.  In  a  case  of  that 
kind  he  is  acting  wrongfully.  The  defendant's  wife  must  be  taken 
to  have  been  aware  of  her  husband's  lunacy;  and  if  she  had 
assumed  to  act  on  his  behalf,  with  anyone  to  whom  he  had  not 
held  her  out  as  his  agent,  she  would  have  been  acting  wrongfully, 
and  hU  for  the  circumstance  that  she  is  married,  would  have  been 
liaUe  in  an  action  to  compensate  the  person  tvith  whom  she  assumed 
to  act  on  her  husbands  behalf'* 

Considering,  as  previously  explained,  that  the  separate  estate  of  a  Fraud, 
married  woman  is  only  liable  for  and  bound  by  contracts  she  makes 
with  respect  to  it,  it  is  conceived  that  an  intention,  even  although 
fraudalent  on  the  part  of  the  wife,  to  charge  her  husband  with  such 
a  contract,  excludes  any  intention  to  bind  her  separate  estate,  and 
therefore  it  is  not  bound  by  or  liable  on  such  a  contract  (A;). 

If,  however,  property  has  been  fraudulently  acquired  by  a  married 
woman,  the  parties  entitled  may  follow  it,  and  recover  it  from  her, 
or  her  trustees,  if  still  in  her  or  their  hands  (Q  ;  though  it  seems 

(/)  HMghes  V.  WeUs  (1862);  9  Hare,  Oreailey  v.  NohU  (1818),  3  Mad.   79  ; 

74s>.  AguUar  v.  Aguilar  (1820),  6  Mad.  412. 

ig)  Bnllen  k  Leake  on  Pleading,  4th  (i)  Drew  v.  Nunn  (1879),  4  Q.  B.  D. 

c^,  p.  44.  661,  C.  A.,  at  p.  666,  decided,  however, 

<»  So  laid  down  in  Boper  on  Hu8-  before  the  Act  of  1882. 
Wd  and  Wife,  2nd  ed.,  toI.  ii.,  p.  246,  {k)  Bat  see  Lash  on  Husband  and 

in  citing  BoUmij  Ihtke  of,  v.   Wulxams  Wife,  pp.  282-288,  for  a  contrary  view. 
il793),  2  Yes.  138 ;  8.  C.  4  Bro.  C.  C.  (0  Roper  on  Husband  and  Wife,  2nd 

a*7;  J<m«v.  Harrit  (1804),  2  Ves.  486  ;  ed.,  vol.  ii.,  p.  246,  n.,  citiuflr  Nantes  v. 

P  2 


212 


Chap.  VIII. — Contracts  with  Married  Women. 


C.VIII.8.l(ft).  doubtful  whether  a  wife  could  be  charged  in  such  circumBtances, 
supposing  her  to  be  guilty  of  fraud,  with  obtaining  goods  or  money 
by  false  pretences  (m). 

For  general  frauds  and  torts  a  married  woman's  separate  estate 
was  not  liable  before  the  Act  of  1882,  and  it  is  conceived  that  that 
Act,  sub-sect.  2  of  sect.  1,  rendering  her  liable  to  be  sued  in  tort 
at  the  option  of  creditor  (n),  either  jointly  with  her  husband  or 
separately,  and  providing  that  *'  any  damages  or  costs  recovered 


Caniraets 

binding 

f^ep,  EstaU 

{During  Go- 

habilation). 


sparate 
tate. 


Misrepresea- 
tation  and 
frand  of  mar- 
ried woman 
supply  inten- 

sewate  ^^^  against  her  in  any  such  action  or  proceeding  shall  be  payable  out 
of  her  separate  property  and  not  otherwise,'*  were  not  meant  to 
alter  the  old  law  in  this  respect ;  but  for  fraudulent  misrepresen- 
tations concerning  her  separate  estate,  and  for  concealing  her 
settlement,  she  may  be  held  liable  on  the  ground  that  her  rights 
are  secret  and  not  known  to  a  purchaser,  and  it  is  no  laches  in 
them  to  rely  on  her  assertion ;  and  her  fraud  takes  the  place  of  an 
intention  by  her  to  charge  her  separate  estate,  and  the  rights  of 
the  creditor  will  be  enforced  as  if  she  intended  to  charge  her 
separate  estate,  in  so  far  as  it  can  be  taken  into  execution,  but  not 
so  as  to  override  the  restraint  in  anticipation,  and  whether  it  will 
avail  to  defeat  the  interests  of  innocent  parties  claiming  under  the 
settlement  depends  on  the  doctrines  of  notice  and  legal  estate  (o). 

A  wife  is  not  prima  facie  liable  for  the  expenses  of  the  joint 
household  or  for  the  maintenance  of  her  husband  and  children  and 
grandchildren,  except  to  the  parish  under  sects.  20  and  21  of  the 
Act  of  1882 ;  and  so  there  would  be  no  consideration  for  such  pay- 
ments to  make  her  separate  estate  liable  {p)  (although  in  certain 
exceptional  cases  where  a  husband  has  been  put  to  great  expense 
in  maintaining  a  lunatic  wife,  payment  has  been  made  out  of  her 
separate  estate  in  respect  of  such  maintenance  {q)  ;  but  she  may 
make  her  husband  her  agent  for  paying  such  household  expenses  out 
of  her  separate  estate  (see  post^  p.  218,  or  if  she  habitually  paid 
the  household  tradesmen  herself  out  of  her  separate  property, 
so  this  credit  was  given  to  her ;  an  intention  by  her  in  future 
and  continuing  contracts  might  be  inferred  to  make  her  separate 
property  liable  to  such  persons.     But,  apart  from  this,  where  no 


Not  liable 
for  joint 
household 
expenses. 


Corrock  (1803),  9  Ves.  182 ;  7  R.  R.  156  ; 
QreaUey  v.  Noble  (1818),  8  Mad.  79. 

{m)  rer  Alderson,  B.,  in  Liverpool 
Adelphi  Loan  Association  v,  Fairhurst 
(1854),  19  £z.  422,  at  p.  427. 

(n)  Seroka  v.  KaUenburg  (1886),  17 
Q.  B.  D.  177. 

(o)  Savage  v.  Foder  (1722),  9  Mod.  36. 

In  CahUl  y.  CahiU  (1883),  8  App  Cas. 
420,  Ld.  Blackburn  said,  obiter,  that 
a  married  woman  might,  if  not  under 
the  coercion  of  her  husband,  be  guilty 


of  fraud,  and  suggested  that  in  such 
a  case  she  might  be  bound  in  con- 
science, and  therefore  compellable  in 
equity  to  fulfil  a  contract,  tnongh  as  a 
contract  it  was  not  binding  on  her; 
and  see  /n  fv  MaclnJbyre's  Trtuia  (1888), 
21  L.  R. ,  Ir.  421. 

(p)  Lewin  on  Trusts,  8th  ed.,  p.  778. 

{q)  A.'G.  V.  Panther  (1798),  4  Bro.  C. 
C.    499;    Brodie    v.    Barry    (1818), 
V.  &  B.  36. 
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agency  of  the  husband  for  wife  or  direct  dealings  by  her  with  C.VIlL8.i(ft). 
household  tradesmen  can  be  proved,  the  hnsband  is  primd  facie     ^!^^ 
liable  for  household  expenses,  and  a  wealthy  wife  may  stand  by    Sep.  Estate 
and  let  her  husband  be  made  a  bankrupt  or  committed  under  ^h^Mo^Mi 

the  Debtors  Act,  1869,  for  goods  supplied  to  the  joint  establish- 

ment  and  be  not  liable  herself  (r). 

But  if  a  wife,  contrary  to  the  wishes  of  her  husband  and  beyond  Unless  if, 
his  means,  keeps  up  an  expensive  establishment  out  of  her  separate  h^^ba^'H^ 
property,  the  husband  acting  as  her  agent  in  the  disbursements,  it  ^^^^*  ^^^ 
has  been  suggested  that  that  is  a  consideration  for  payments  made  eztensiye 
out  of  the  separate  estate  («) ;  and  it  would  seem  to  follow  from  wtaWUhmeuL 
this,  that  tradesmen  having  dealt  with  an  establishment  so  kept 
up,  would  be  entitled  in  future  to  charge  the  separate  estate  of  the 
wife,  on  the  principle  that  from  past  dealings  on  the  credit  of  the 
separate  estate,  a  continuing  intention  by  her  to  bind  it  must  be 
presumed  and  implied ;  for  equity  will  not  presume  that  a  married 
woman  intends  to  commit  a  fraud. 

The  separate  property  of  a  married  woman  is  liable  to  the  lien  of  Innkeeper's 
an  innkeeper  in  whose  inn  she  and  her  husband  have  been  enter- 
tained together,  though  credit  may  have  been  given  to  the  husband 
and  he  may  have  made  payments  on  account  if). 

A  married  woman  who  is  entitled  under  any  settlement  to  realty  Alienating, 
or  personalty  as  her  separate  estate,  has  an  incident  to  her  separate  ^^^fuS"^ 
estate,  and,  without  any  express  power,  a  complete  right  of  aliena-  g^?^  to  con- 
tion ;  and  as  to  realty,  such  an  instrument  need  not  be  acknow-  convey. 
ledged  under  the  Fines  and  Becoveries  Act  (u).    It  must,  of  course, 
appear  that  the  fee  simple  or  corpus  of  the  realty  or  personalty  was 
intended  to  be  limited  to  the  married  woman  for  her  separate  use, 
SDd  not  merely  a  life  interest  in  the  rents  and  profits  {x) ;  but 
farther,  a  life  interest  not  restrained  from  anticipation  may  be 
aliened  iy). 

The  married  woman  has,  if  entitled  for  her  separate  use,  the  Tenant  for  life 
powers  of  a  tenant  for  life  under  the   Settled  Land  Act,  1882,  Land  Aet, 

1882. 

(r)  Chard  v.  Jervis  (1882),  9  Q.  B.  D.  D.  491. 

178  ;  not  even  can  her  farnitnre,  being  (u)  3  &  4  Will.  IT.  c.  74 ;  see  Taylor  v. 

in  the  joint  household,  be  taken  into  Meads  (1865),  84  L.  J.,  Ch.   203,  per 

execution ;    Duncan  v.    Caskin  (1875),  Westbuiy,     L.C. ;     Allen   y.     Walker 

L.  R.,  10  C.  P.  554 ;  for  it  is  not  in  the  (1870),  L.  R.,  5  £z.  187  ;  Drummond  y. 

husband's  possession  as  ostensible  owner,  Dame's  Contract,  In  re,  [1891]  1  Ch. 

but  only  as  tmstee,  and  therefore  cannot  524.    The  lessee  of  the  separate  estate  is 

be  taken  in  his  bankruptcy  ;  Ex  parts  protected  against  the  husband  ;  Pride  y. 

Sibeth,  In  re  Sibeth  (1885),  14  Q.  B.  D.  Buib  (1871),  7  Ch.  64,  per  Hatherley, 

417,  C.  A.;  Ex  parte  WhUehead,  In  re  L.C.  ;    Cooper  y.   Maedonald  (1877),  7 

WTtUehead  (1885),  14   Q.    B.    D.   419,  Ch.  D.  288,  C.  A.  ;   and  see  Lewin  on 

C.  A  ;  Walrvnd  y.  Goldman  (1885),  16  Trusts,  8th  ed.,  p.  780. 

Q.  B.  D.  121.  {x)  Troutbeck  v.    Boughey  (1866),   2 

(«)  Htighes  y.    Wells  (1852),  9  Hare,  £q.  584. 

749.  (y)  Ex  parte  Boyd^  In  re  Armstrong 

(0  Gordon  y.  Silber  (1890),  25  Q.  B.  (1888),  21  Q.  B.  D.  264. 
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45  &  46  Vict.  c.  88,  s.  61,  even  although  she  is  restrained  from 
anticipation. 

A  married  woman  can  give  a  bill  of  sale,  even  where  there  had 
been  no  formal  settlement  and  her  husband  was  a  trustee  for  her, 
and  this  will  be  good  as  against  herself  or  her  husband  or  their 
creditors,  in  favour  of  the  claimants  under  the  bill  of  sale  {z). 
And  even  before  the  Act  of  1882  she  was  clearly  bound  by  such  a 
contract  with  reference  to  her  separate  estate  (a),  and  now  by  sub- 
sect.  2  of  sect.  1  of  that  Act,  damages  and  costs  may  be  recovered 
against  her,  and  are  payable  out  of  her  separate  estate  {h) ;  but  the 
Court  of  Chancery  used  not  to  enforce  specific  performance  against 
a  married  woman ;  as  to  whether  this  would  now  be  ordered,  see 
postf  p.  218,  n.  (a). 

A  married  woman,  althongh  she  has  separate  property  at  the 
time,  cannot  contract  to  assign  a  future  contingent  reversionary 
separate  interest  not  existent  at  the  date  of  the  contract  (c),  except 
of  course  by  deed  acknowledged  under  Malins'  Act,  20  &  21  yict. 
c.  57y  for  as  to  her  reversionary  personalty  it  would  seem  that 
acknowledgment  is  still  necessary  {d). 

As  to  the  wife's  real  and  personal  estate  not  held  to  her  separate 
use  under  a  settlement  and  not  her  separate  property  under  the  Acts 
of  1870-1882,  the  personalty  in  possession  and  the  choses  in 
action  can  be  reduced  into  possession  by  the  husband  alone  subject 
to  the  wife's  equity  to  settlement ;  and  any  contract  or  alienation 
by  her  has  no  effect  whatever  on  his  rights  to  reduce  into  possession 
or  her  rights  by  survivorship  to  choses  in  action  not  reduced  into 
possession  by  the  husband.  She  may  waive  her  equity  in  Court, 
but  she  has  no  power  by  any  consent  out  of  Court  to  bar  her 
equity.  As  to  reversionary  interests  to  which  she  had  a  right  by 
survivorship,  which  is  different  from  the  equity  to  a  settlement, 


(2)  Walrond  v.  Goldman  (1885),  16 
Q.  B.  D.  121 ;  and  see  In  re  Dobbins* 
Settlemmt  (1887),  66  L.  J.,  Q.  B. 
295. 

(a)  Oaston  v.  Frankum  (1848),  2  De 
6.  k  Sm.  561 ;  Crofts  v.  Middleton 
(1856),  De  6.  H.  k  G.  122,  at  p.  219, 
per  Enight-Bmce,  L.J.  ;  andcf.  Tolery, 
Slater  (1867),  L.  R,  8  Q.  B.  42. 

(b)  In  re  Shakespear  (1885),  30  Ch.  D. 
169. 

(c)  King  v,  Iaums  (1888),  23  Ch.  D. 
712  ;  53  L.  J.,  Ch.  64,  C.  A.,  applied 
after  the  Act  of  1882  by  Pearson,  J.  ;  In 
re  Shakespear,  Deakin  v.  Lakin  (1885), 
30  Ch.  D.  169  ;  and  see  Cahill  v.  Cahill 
(1883),  8  App.  Cas.  420  ;  and  SeaUm  v. 
Seaton  (1888),  IS  App.  Cas.  61,  holdine 
that  not  even  by  a  settlement  execated 
under  the  approval  of  the  Court  of 
Chancery,  could  a  married  woman  bind 


her  reversionary  interests,  except  by 
deed  acknowledged  ;  and  c!l  Williams 
V.  fVaUeer  (1882),  9  Q.  B.  D.  676.  The 
decision  of  Denman,  J.,  to  the  contrary, 
in  Flower  v.  Buller  (1880),  15  Ch.  D. 
666,  following  Malins,  V.-C.,  in  Pikey. 
Fitzgibbon  (1880),  14  Ch.  D.  837,  must 
be  considered  no  longer  law,  since  the 
Court  of  Appeal  in  (1881)  17  Ch.  D.  454, 
reversed  the  Vice-Chancellor's  decision, 
see  p.  466,  per  James,  L.J.  See  also 
fFall  V.  Ogle  (1869),  9  Eq.  68,  where 
the  Court  sanctioned  a  compromise  of 
a  suit  with  respect  to  a  married  woman's 
reversionary  interest. 

(d)  See  Lush  on  Husband  and  Wife, 
p.  53  ;  but  see  Wolstenholme  &  Turner's 
Conveyancing  Act,  4  th  ed.,  p.  145, 
note  to  sect.  7  of  the  Conveyancing  Act, 
1882. 
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this  conld  be  barred  and  assigned  by  her,  by  deed  acknowledged  ^-^m*^^  W- 
under  Malms'  Act,  20  &  21  Vict.  c.  57,  and  in  no  other  way  (e).     ^^^T^ 
As  to  her  real  estate,  whether  equitable  or  legal,  the  husband    Sep.  EstaU 
withont  the  wife  can  convey  an  estate  for  the  joint  lives  of  himself  ^^^^^i^T 
tnd  his  wife,  or  for  his  own  life  after  issae  born.      The  fee  can     ,     ,    , 

or  by  doed 

<»uy  be  disposed  of  by  a  deed  executed  by  husband  and  wife,  and  acknowledged, 
acknowledged  by  the  latter  under  the  Fines  and  Becoveries  Act, 
8  &  4  WiU.  rV.  c.  74  (/).  And  any  contract  by  her  not  so 
idmowledged  to  sell  any  such  property  that  requires  acknow- 
ledgment under  8  &  4  Will.  IV.  c.  74,  or  20  &  21  Vict.  c.  67,  is 
void  and  cannot  be  enforced  (g).  As  to  the  case  where  the  husband 
or  husband  and  wife  have  contracted  to  sell  the  wife's  land,  and  she 
sabsequently  refuses  to  convey,  she  cannot  be  compeUed,  but  relief 
can  be  obtained  against  him  (h). 

As  to  leases  of  the  wife's  land,  under  the  old  law  a  lease  by  the  Lease  of  her 
wife  alone  was  absolutely  void,  but  husband  alone  or  husband  and  separate 
wife  at  Common  Law  or  under  82  Hen.  VIII.  c.  28,  repealed  by  property, 
the  first  Settled  Estates  Act,  19  &  20  Vict.  c.  120,  might  lease 
wife's  land  which  either  by  her  confirmation  after  his  death  or  by 
force  of  that  statute  might  bind  her  or  her  heirs  in  favour  of  the 
lessee  (i).     And  now  by  the  Settled  Estates  Act,  1877,  40  &  41  lender  Settled 
Tiet.  c  18,  sects.  46  and  47,  the  husband  alone  may  lease  for  igg2. 
81  years,  and  by  the  Settled  Land  Act  of  1882  it  is  provided  by 
sab-sect.  8  of  sect.  61,  that  where  a  married  woman  is  entitled 
otherwise  than  to  her  separate  use,  "  then  she  and  her  husband 
together  shall  have  the  powers  of  a  tenant  for  life  under  this  Act.'' 

A  married  woman  with  power  to  contract  can,  by  sect.  22  of  the  Bill  of  ez- 
Bills  of  Exchange  Act,  1882,  45  &  46  Vict.  c.  61,  draw  a  biU  of  °^*°^ 
exchange. 

A  married  woman  is  of  course  liable  qud  ''  woman  "  or  ''  young  PenoruU 
person  "  as  therein  defined  to  the  same  statutory  restrictions  under  sJcmlaiUrad§. 
the  Factory  and  Workshop  Act,  1878,  41  &  42  Vict.  c.  16,  and 
similar  acts  in  pari  materid,  as  a  feme  sole,  limiting  contracts  of 
labour.     Under  the  old  law  during  marriage  a  woman  could  not 


(e)  See  Lewin  on  Trusts,  8th  ed., 
pp.  7S8  et  seq. 

(/)  CaJuU  V.  Cahill  (1883),  8  App. 
Cas.  420  ;  and  SecUan  y.  Seaton  (1888), 
IS  App.  Cas.  61.  In  CahUl  v.  Cahill, 
Lord  Selborne,  L.C.,  explains  the  law 
■B  to  a  wife's  contracts. 

ig)  WUliams  v.  Walker  (1882),  9  Q. 
B.  D.  576. 

{h)  Barnes  v.  IFood  (1869),  8  £q. 
424 ;  CastU  v.  WUkinaon  (1870),  6  Ch. 
SSI;  and  see  Fry  on  Specific  Perform - 
uce,  2Qd  ed.,  p.  434,  where  is  explained 
tlie  cnrions  method  by  which  the  Court 
of  Chancery  in  such  cases  used  to  decree 


the  husband  to  procure  wife's  assent, 
and  in  default,  by  way  of  putting  pres- 
sure on  her  feelings,  sent  him  to  gaol 
till  she  yielded  ;  but  this  came  to  an  end 
in  1808  by  Lord  Eldon's  decision  in 
Em^  V.  fVast  (1803),  8  Ves.  604  a; 
7  R.  R.  109  ;  and  see  Tmnent  v.  Welch 
(1888),  37  Ch.  D.  622,  as  to  effect  of 
acknowledgment  and  (question  as  to 
whether  husband  or  wife  is  to  receive  the 
purchase-money. 

(i)  See  Roper  on  Husband  and  Wife, 
2nd  ed.,  vol.  i.,  pp.  90-186 ;  and  cf. 
Toler  V.  SUUer  (1867),  L.  R.,  8  Q.  B. 
42. 
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habitoHon). 

Personal 
labour  and 
skill  con- 
tracts— cotUd, 


C.VIII.8.l(&).  enter  into  any  contract  by  herself;  if  she  did  she  could  not  be  sued 
(^^octo  Qu  j|.^  a  fortiori  her  husband  could  not  be  sued,  nor  of  course  could 
Sep,  Estate  she  have  sued  on  such  a  contract.  Therefore  the  Master  and 
i^M^t  Servant  Act,  1867,  30  &  31  Vict.  c.  141,  giving  justices  juris- 
diction in  disputes  between  employers  and  employed,  was  held  not 
to  include  or  apply  to  married  women,  as  they  were  at  the  time 
of  that  Act,  or  by  the  Act  enabled  to  enter  into  contract  of  service 
so  as  to  be  a  contracting  party  toithin  the  meaning  of  the  Act  (j). 
But  the  Employers  and  Workmen  Act,  1875,  38  &  39  Vict.  c.  90, 
replacing  the  Act  of  1867  (fc),  appears  clearly  to  refer  to  married 
women  by  virtue  of  the  Act  of  1882.  And  with  her  husband's 
assent,  express  or  implied,  the  wife  could  enter  into  a  contract  of 
service,  and  the  husband  could  sue  her  employers  thereon,  or  if  she 
was  authorised  by  her  husband  to  receive  payment,  she  could  give 
a  receipt  to  her  employers  which  would  be  a  good  defence  against 
her  husband  suing  (I).  As  to  certain  cases  where,  owing  to  the 
wife  being  the  meritorious  cause  of  action,  the  contract  being  for 
her  personal  skill,  she  could  be  joined  as  a  plaintiff  even  under  the 
old  law  by  her  husband  suing. 

The  Act   of   1870  gave  a  married  woman  as    her    separate 

property  "wages  and  earnings  acquired  by  her  or  gained  by  her 

after  August  9th,  1870,  in  any  employment  in  which  she  is  engaged 

or  which  she  carries  on  separately  from  her  husband,  and  also  any 

money  or  property  so  acquired  by  her  through  the  exercise  of  any 

literary,   artistic,   or  scientific   skill,"   and    provided   that   "  her 

receipts  alone  shall  be  a  good  discharge  for  such  wages,  earnings, 

money,  and  property."     And  the  Act  of  1882,  sub-sects.  2  and  5, 

Authorisation  contains  similar  words.     But  the  separate  use  was  not  invented  to 

necessary  for   enable  a  wife  to  prevent  a  husband  exercising  his  rights  and  duties 

wife's  personal  ^g  a  husband  (??i) ;  and  the  Married  Women's  Property  Act  does 

contracts  \    ^  '  r      ./ 

tmible,  '  not  affect  his  marital  personal  rights,  which  remain  entire  (n).  It 
would  appear  that  before  a  wife  can  enter  into  separate  trading,  even 
if  she  was  carrying  on  the  business  at  the  time  of  the  marriage, 
her  husband  must  authorise  or  permit  such  separate  trading ;  but 
such  authority  or  permission  may  be  implied  from  the  husband's 
conduct  (o).     So  in  regard  to  a  copyright,  a  woman  may  enter  into 


(;)  Tomphirmn  v.  West  (1875),  82  L. 
T.  462. 

{k)  Repealed  by  38  k  39  Vict.  c.  86, 
s.  17. 

(l)  Offley  V.  Cluy  (1840),  2  M.  &  G. 
172  ;  but  the  law  there  laid  down  as  to 
married  women's  receipts  has  become 
obsolete  by  the  Ist  sect,  of  the  Act  of 
1870,  above  quoted  ;  if  the  husband 
authorised  her  to  enter  into  contract 
of  personal  service,  she  is  at  once,  by 


the  Act  of  1870,  authorised  to  give  a 
good  receipt,  therefore  her  employer 
must  pay  wages  not  to  her  husband  but 
to  herself. 

{m)  Symonds  v.  Hallett  (1883),  53  L. 
J.,  Ch.  60,  C.  A. 

(n)  See  post,  p.  234. 

(o)  Ashioorth  v.  Outram  (1877),  6  Ch. 
D.  923,  C.  A.  ;  In  re  Whittaker  (1882), 
51  L.  J.,  A.  737. 
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a  valid  contract,  which  will  bind  her  property  in  the  copyright,  C.  VIII.  s.!  (ft), 
and  may  be  personally  enforced  against  the  assignees  of  the  copy-      inndmg 

right  (p).  Sep.E8taU 

Bnt  it  would   seem  very  doubtful  if  she  could  enter  into  a   kaMtatum). 
contract  of  personal  service  so  inconsistent  with  the  relations  of  p^^^^^^^ 
husband  and  wife,  contracts  such  as  going  out  to  service,  becoming  and  labour 
a  schoolmistress,  singer,  or  actress  (9),  as  would  take  her  so  much  ^,^^,^      ' 
away  from  the  conjugal  domicile  as  to  interfere  with  the  matri- 
monial cohabitation  unless  the  husband  assented  (r).     It  was  no 
doubt  laid  down  by  the  Court  of  Appeal  in  Reg.  v.  Jackson  («),  that 
a  husband  is  not  entitled  to  keep  his  wife  in  confinement  in  order 
to  enforce  restitution  of  conjugal  rights ;  but  it  does  not  by  any 
means  follow  from  that  case  nor  does  it  appear  to  be  law,  that  a 
contract  between  the  wife  and  a  third  person  to  the  carrying  out 
which  her  absence  from  home  will  be  essential,  is  valid  without  the 
husband's  assent. 

The  Act  of  1882  provides  by  sub-sect.  2  of  sect.  1  that  a  married  ^^^^^^^^^ 
woman  shall  be  capable  "  of  suing  and  being  sued  either  in  contract  g^^^.     ^ 
or  in  tort  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  being  sued 
and  her   husband  need  not  be  joined  with   her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other  legal  proceed- 
ing brought  by  or  taken  against  her,"  ....  and  by  sect.  12 
that  "  every  woman,  whether  married  before  or  after  this  Act,  shall 
have  in  her  own  name  against  all  persons  whomsoever,  the  same 
civil  remedies  ....  for  the  protection  and  security  of  her 
own  separate  property,  as  if  such  property  belonged  to  her  as  a 
feme  sole.'* 

It  is  expressly  provided  by  sect.  2  of  the  Married  Women's  Property  Costs  out  ot 
Act,  1898,  56  &  57  Vict.  c.  63,  that  in  any  proceeding  instituted  by  ^^^  ^^ 
a  woman  or  next  friend  on  her  behalf,  the  Court  before  which  the  straint  on 

anticipation. 


{p)  Per  Jessel,  M.R.,  in   Wame   v. 
BtmHedgt  (1874),  18  £<}.  497. 

{q)  It  would  be  imprudent  for  a 
theatrical  manager  or  impresario  to 
engage  a  married  woman  to  act  or  sing 
without  ascertaining  if  her  husband 
asKnts,  though  the  assent  might  bo 
implied  by  words  or  actions.  At  all 
events  this  would  appear  to  be  essen- 
tial if  the  married  woman  had  never 
performed  in  public  before,  or  if  the 
manager  had  had  no  previous  dealings 
with  her  from  which  the  husband's  assent 
could  be  implied.  Perhaps  an  authorisa- 
tion of  the  husband  once  given  might  be 
considered  to  apply  to  all  subsequent  en- 
gagements of  the  wife  until  expressly 
resolved  and  determined.  Cf.  French 
law  thereon,  Dallos^  Jurisprudence 
Ginerale,  Repertoire,  Th^^tre,Art  10,sec. 
1,  Des  Engagements  des  Femmes  mariees, 


where  it  is  laid  down  that  the  authority 
of  the  husband,  express  or  implied,  is  so 
essential  that  if  he  objects  no  conseute- 
ment  judiciaire  can  supply  its  absence  or 
validate  her  sole  contract.  But  see 
contra,  Dalloz,  Recueil  P^riodique,  1868, 
Pt.  II.,  p.  28,  where  under  special  cir- 
cumstances husband  and  wife  being 
separated  and  the  husband  contributing 
nothing  to  her  support,  the  Court  inter- 
posed its  authorisation  under  Art  219  of 
the  Code  to  allow  her  to  enter  into  a 
theatrical  contract,  and  the  observation 
of  the  text-writer  in  a  note  thereto,  on 
the  policy  of  this  decision. 

(r)  See  Eversley's  Domestic  Relations, 
Vol.  II.,  pt  5,  ch.  11  ;  Master  and  Ser- 
vant, p.  916. 

(s)  Reg,   V.  Ja4:ks(m,  [1891]  1  Q.  B 
671. 
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CmUraets 

binding 

Sep.  Estate 
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No  personal 
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performance, 
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or  bank- 
ruptcy. 


action  or  proceeding  is  pending,  may  order  payment  of  costs  of  the 
opposite  party  oat  of  property  subject  to  a  restraint  on  anticipation. 

But  assuming  the  contract  is  binding  on  the  wife,  what  is  her 
Uability  ? 

A  married  woman  has  no  personal  liability  ;  she  cannot,  for 
instance,  be  committed  under  the  Debtors  Act,  1869,  for  default 
in  not  paying  a  judgment  under  the  Act  of  1882,  for  at  Common 
Law  there  was  no  remedy  against  a  wife  on  her  contract  during 
marriage.  If  the  husband  had  approved  it,  he  alone  could  be  sued, 
there  was  no  legal  liability  on  her,  and  the  Act  of  1882  has  not 
created  a  personal  liability  (t). 

Nor  can  an  order  for  payment  by  instalments  be  made  where  she 
is  restrained  from  anticipation  (t^). 

And  she  is  not  liable  to  discovery  before  judgment,  although 
after  judgment  she  is  liable  to  discovery  in  aid  of  execution, 
although  when  she  is  sued  an  order  may  be  made  for  production 
of  documents  (x). 

And  it  would  seem  that  a  married  woman's  contract  cannot  be 
enforced  by  injunction  against  her,  although  an  injunction  may  be 
given  to  bind  her  separate  property  and  her  assignees  (^),  except 
as  to  separation  deeds,  which  stand  on  a  different  footing,  and  can 
be  enforced  by  injunction  against  the  wife  (z). 

And  further,  under  the  old  law,  on  the  same  ground  that  no 
personal  decree  could  be  made  against  a  married  woman,  the  Court 
of  Chancery  never  enforced  specific  performance  against  her ;  but 
there  is  no  express  decision  that  where  a  married  woman  by  herself 
contracts  with  reference  to  her  separate  estate,  she  may  not  be  made 
to  perform  it,  at  all  events  where  such  specific  performance  can  be 
effected  by  way  of  execution,  without  having  to  force  her  to  do  any- 
thing (a),  and  bound  by  an  order  of  the  Court  directing  her  interest 
to  be  sold  (b). 

A  married  woman,  even  although  she  has  separate  property, 


(0  ScoU  V.  Morky  (1887),  20  Q.  B.  D. 
120,  C.  A.,  following  DraycoU  y.  Harri- 
8on  (1886),  17  Q.  B.  D.  147,  and  render- 
ing the  Irish  case  decided  under  the  Irish 
Debtors  Act,  1872,  in  terms  with  the 
English  Debtors  Act  of  1869,  of  Johnson 
Y.  Brotorui  (1882),  20  L.  R.,  Ir,  448,  not 
law;  as  to  antenuptial  debts,  see  ante, 
p.  203. 

(u)  Morgan  v.  Eyre  (1887),  20  L.  R., 
Ir.  641 ;  following  ,S^cott  v.  Mor ley  {lSS7)y 
20  Q.  B.  D.  120,  C.  A. 

(ar)  FrancU  v.  W'igzell  (1816),  1  Mad. 
258  ;  Hartley  v.  Owen  (1876),  34  L.  T. 
762  ;  Fendall  y.  0'C(mnell{lSS5)t  29  Ch. 
D.  899,  C.  A.  ;  and  see  ante. 

(y)  Wame  v.  EouOedge  (1874),  18  Eq. 


497 ;  Robinson  v.  Pickering  (1881),  16 
Ch.  D.  660. 

(2)  Besant  v.  Wood  (1879),  12  Ch.  D. 
605  ;  and  see  post,  p.  248  et  seq. 

(a)  Francis  v.  Wigzell  (1816),  1  Mad. 
258 ;  Daubeny  v.  Maguire,  LI.  k  Goo. 
t.  Plunkett ;  AyUU  v.  Ashton  (1835), 
1  My.  k  Cr.  105  ;  Oaston  v.  FranJkum 
(1848),  2  De  G.  &  Sm.  661  ;  I^icholl  v. 
JoJies  (1866),  3  Eq.  696  ;  Averv  v.  Griffin 
(1868),  6  Eq.  606  ;  observed  upon  by 
Ld.  Blackburn  in  Cahilly.  Cahill  (1883), 
8  App.  Cas.  420,  opining  that  specific 
performance  would  be  given  ;  Pieard  v. 
Bine  (1869),  6  Ch.  274. 

(6)  Jumpson  v.  Pitcher  (1864),  1  Coll. 
13. 
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cannot  be  made  a  bankrupt  unless  she  be  trading  separately  from  C.yiII.s.l(&) 
her  husband,  and  a  bankruptcy  notice  served  on  her  for  a  judgment     ^^^JJ^]^ 
recoYered  against  her  alone  under  the  Act  of  1882  was  set  aside,  for  a    sip,  JSsuae 
bankruptcy  notice  under  the  Bankruptcy  Act,  1888,  is  only  available   kainU^Ln)' 

to  a  creditor  who  has  obtained  a  final  judgment ;  this  means  a  personal 

liability,  and  the  provision  would  not  apply  to  the  case  of  a  judgment 
against  a  married  woman  under  the  Act  of  1882,  which  creates  no 
personal  liability  in  her,  but  only  against  her  separate  property  (c). 

If  the  separate  estate  of  a  married  woman  not  trading  separately  No  divifiion  in 
from  her  husband  is  insolvent,  there  are  no  means  of  distributing  p^^^ty 
it  equally  among  creditors,  there  being  no  such  thing  as  an  equitable  unong 
bankruptcy,  her  general  engagements  and  contracts  create  no  lien 
or  charge,  and  so  creditors  will  take  priority  according  to  the  date 
at  which  they  have  obtained  judgments  against  it  (cQ,  aliter  after 
death  where  assets  are  distributed  pari  passu. 

But  the  Act  of  1882,  sect.  1,  sub-sect.  2,  provides  (see  ante,  SeMmte 
p.  210)  that  "  every  married  woman  carrying  on  a  trade  separately  ^'^^^ 
from  her  husband  shall,  in  respect  of  her  separate  property,  he 
subject  to  the  bankrupt  laws." 

Judgment  can  be  signed  against  a  married  woman  under  Ord. 
XIY.  r.  1  (e),  but  the  execution  must  be  limited  to  her  separate 
estate.  All  the  separate  estate  not  restrained  from  anticipation  can 
BOW  be  taken  into  execution.  Under  the  old  law,  before  the  Act  of  After-acquired 
1882,  only  such  separate  estate  as  she  possessed  at  the  time  of  the  iLibie. 
contract  as  remained  unexhausted  at  the  date  of  the  judgment  could 
be  taken  into  execution  (/) ;  but  the  Act  of  1898,  sect.  1,  which  is 
substituted  for  the  corresponding  sub-sect.  4  of  sect.  1  of  the  Act  of 
1882,  enacts  (b)  that  the  contracts  of  a  married  woman  shall  bind 
all  separate  property  which  she  may  at  the  time  of  the  contract  or 
thereafter  be  possessed  or  entitled  to,  and  (c)  shall  also  be 
enforceable  by  process  of  law  against  all  property  which  she  may 
thereafter  whilst  discovert  (g)  be  possessed  of  or  entitled  to. 

The  form  of  the  judgment  as  settled  by  the  Court  of  Appeal  is  :  Form  of  jndg- 


"  It  is  adjudged  that  the  plaintiff  do  recover 


{.  and  costs  (to 


mont. 
ScoUv, 


be  taxed)  against  the  defendant  (the  married  woman),  such  sum  Morley. 


(e)  Ex  parU  CouUon,  In  re  Gardiner 
W7\  20  Q.  B.  D.  249  ;  67  L.  J.,  Q.  B. 
1^9 ;  foUowing  and  applying,  after  the 
Aet  of  1882,  the  earlier  cases  of  Ex 
r<trU  SoUandy  In  re  Heneage  (1874), 
h  R.,  9  Ch.  307  ;  Ex  parte  Jones,  In  re 
^rirnU  (1879),  12  Ch.  D.  484,  C.  A. 

(<0  /oAjuony.  Oallagher  (1861),  80  De 
!<•  F.  &  J.  494,  at  p.  520,  in  which  case  a 
Jftlgmant  of  James,  Y.-C.  of  Lancaster, 
ittoiBpting  to  divide  equally,  was  re- 
vtned,  Bee  his  judgment  in  Ex  parte 


Holland  (1874),  L.  R. ,  9  Ch.  874  ;  and  see 
Robinson  v.  Pickering  (1881),  16  Ch.  D. 
660,  C.  A. 

(«)  Scott  V.  Mfyrley  (1887),  20  Q.  B.  D. 
120,  C.  A.  ;  Downe  v.  Fletcher  {\%%%),  21 
Q.  B.  D.  11. 

(/)  Pyke  V.  FUzgibbon  (1881),  17  Ch. 
D.  454,  C.  A. 

(g)  This  was  imterted  to  get  rid  of 
Beckett  V.  Tasker  (1887),  19  Q.  B.  D.  7, 
decided  on  the  repealed  subs.  4  of  sect.  1 
ofthe  Actof  1882. 
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and  costs  to  be  payable  oat  of  her  separate  property,  as  hereinaflier 
mentioned,  and  not  otherwise.  And  it  is  ordered  that  execntion 
hereon  be  limited  to  the  separate  property  of  the  defendant  (die 
married  woman),  not  subject  to  any  restriction  against  anticipation, 
unless,  by  reason  of  sect.  19  of  the  Married  Women's  Property  Act, 
1882,  the  property  shall  be  liable  to  execution,  notwithstanding 
such  restriction  "  (A). 

The  words  "  separate  property  "  contained  in  the  Act  of  1882, 
and  contained  in  the  judgment  above  given,  apply  to  separate 
property  acquired  by  the  settlement  and  separate  property  otherwise, 
acquired,  no  distinction  being  drawn  between  settled  and  unsettled 
property ;  both  are  equally  liable  to  the  wife's  creditors  (t),  all  the 
ordinary  forms  of  execution,  elegit,^. /a.,  &c.,  are  available,  and  if 
there  is  any  difficulty,  there  will  be  an  inquiry  as  to  what  is  her 
separate  property,  and,  if  necessary,  equitable  execution  by  a 
receiver  or  sequestration ;  the  trustees  need  not  be  parties  (k) ;  but 
if  necessary  to  the  inquiry,  their  names  and  the  settlement  can  be 
obtained  by  discovery  from  the  wifid's  solicitor  (Q. 

Or  after  judgment  or  order  for  payment  she  may,  after  an  order 
of  the  Court  obtained  therefor,  be,  under  Ord.  XJLU.  r.  82 
(Discoveryin  aid  of  execution),  examined  as  to  her  property  or  means 
of  satisfying  such  judgment  or  order  {m).  In  the  County  Court 
if  any  difficulty  arises  in  the  execution  or  enforcement  of  a  judgment 
or  order,  the  judge  or  registrar  may,  by  C.  C.  Bules,  1892,  Ord. 
XXY.  r.  47,  make  an  order  for  the  attendance  and  examination  of 
the  debtor  under  a  judgment,  and  it  has  been  expressly  held  that 
this  rule  authorises  an  order  for  examination  as  to  the  separate 
estate  (n). 

But,  of  course,  it  is  only  her  interest  under  a  settlement,  whether 
it  be  an  absolute  one  in  the  corpiis  or  a  life  interest,  or  any  other 
alienable  interest,  that  is  her  separate  property,  and  takeable 
as  such  (o). 


{h)  ScoU  V.  Morltfy  (1887),  20  Q.  B,  D. 
120,  C.  A.,  at  p.  132  ;  Dwmu  v.  Fletcher 
(1888),  21  Q.  B.  D.  11.  "  In  all  ordinary 
cases,  at  all  events,  this  form  of  judgment 
is  available ;  but  it  needs  hardly  to  be 
said,  that  it  is  not  the  only  form  which 
an  order  can  take  for  payment  against  a 
married  woman  or  her  property,*'  Ed- 
wards on  Execution,  p.  386. 

(i)  Ex  parte  Boyd,  In  re  Armstrong 
(1888),  21  Q.  B.  D.  264,  C.  A-  This  case 
was  decided  on  *' separate  property"  in 
sub-sect.  5  of  sect.  1,  the  bankniptcy 
of  a  married  woman  separately  tra(uug, 
but  the  judgment  expressly  applies  the 
same  meaning  to  "separate  property*' 
wherever  it  occurs  in  the  Act  of  1882. 

{k)  Davies  v.  Jmkins  (1877),  6  Ch.  D. 


728  ;  Bryant  v.  Bull  (1878),  10  Ch.  D. 
153  ;  ColWA  v.  Dickmaon  (1879),  11  Ch. 
D.  687  ;  Flower  v.  BulUr  (1880),  16  Ch. 
D.  665  ;  In  re  Peace  d:  Waller  (1883),  24 
Ch.  D.  406,  C.  A.  ;  FuggU  v.  Bland 
(1883),  11  Q.  B.  D.  711  ;  McOarry  v. 
WhiU  (1886),  16  L.  R,  Ir.  822  ;  and  see 
Annual  Practice,  Notes  to  Ord  XYl., 
r.  16. 

(Q  BursUl  V.  Tannw  (1886),  16  Q.  B. 
D.  1,  C.  A.  ;  and  see  antea,  p.  205. 

(m)  Chitty's  Forms,  12th  ed.  of  Arch- 
bold,  p.  568. 

in)  Ayletford  (Countess  of)  v.  Greai 
Western  BaUtoay  Company,  [1892]  2  Q. 
B.  626. 

(o)  Whether  her  interest  is  absolute  to 
the  corpus  or  only  to  income  is  merely  a 
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The  Act  of  1882,  sect.  19,  provides  that  "nothing  in  this  Act  shall  CVIII.  8.1(6). 
interfere  with  or  aflFect  any  settlement  or  agreement  for  a  settlement     ^J^^ 
made  or  to  be  made,  whether  before  or  after  marriage,  respecting    Sep.  JBstate 
the  property  of  any  married  woman,  or  shall  interfere  with  or  render    hcbb^wiCj[ 
inoperative  any  restriction  against  anticipation  at  present  attached  ~-     - 
to  ^e  enjoyment  of  any  property  and  income  by  a  woman  under  of  marriage 
my  settlement,  agreement  for  a  settlement,   will,   or  any  other  settlemente. 
instmment ;    but  no  restriction  on  anticipation  contained  in  any 
settlement  or  agreement  for  a  settlement  of  a  woman's  own  pro- 
perty to  be  made,  or  any  entered  into  by  herself,  shall  have  any 
Talidity  against  debts  contracted  by  her  before  marriage,  and  no 
aetdement  or  agreement  for  a  settlement  shall  have  any  greater 
force  or  validity  against  the  creditors  of  such  a  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or  entered  into  by  a 
man  would  have  had  against  his  creditors."     But  to  take  a  married 
woman's  interest  not  restrained  from  anticipation  under  a  settle- 
ment is  not  ''interfering  with  or  affecting  the  settlement,"  the 
creditors  take  under  and  not  against  the  settlement,   and  the 
married  woman  having  absolute  control  over  a  life  interest,  and 
being  able  to  aliene  it  voluntarily,  such  may  be  taken  from  her  by 
involuntary  alienation  for  the  benefit  of  her  creditors  {p). 

The  savings  from  separate  estate  of  a  married  woman  are  equaUy  Savings  from, 
her  separate  estate,  the  sprout  is  to  savour  of  the  root  and  go  the  of.^^Tpu- 
same  way  (g) ;  the  income  of  separate  estate  as  to  which  her  antici-  chases  with, 
pation  is  restraint,  becomes,  as  it  accrues,  her  own  absolutely,  and  tate  are  sepa- 
if  she  chooses  to  save  and  invest  it,  it  is  no  longer  bound  by  the  ™^  estate, 
fetter  against  anticipation,  but  her  own  absolutely  (r). 

But  property  as  to  which  the  wife  is  restrained  from  antici-  Proper^  re- 
pafcion,  can  in  no  way  except  one  be  made  available  to  satisfy  her  a^^patioQ^ 
debts.     If  the  wife  had  only  separate  property  restrained  from  cannot  be 
anticipation  at  the  time  of  the  contract,  she  could  not,  as  above 
explained,   contract  at  all,   she  has  no  contractual  power;   but 
assuming  the  contract  is  binding  on  her,  either  because  she  had  at 
time  of  contract   other   separate   property  not   restrained   from 
anticipation,  or  that  it  was  a  binding  contract  of  personal  service, 
still,  to  satisfy  a  liability  arising  under  such  a  binding  contract,  her 
separate  estate  restrained  from  anticipation  cannot  be  taken  in 
execution  (s) ;  all  attempts  to  make  it  liable  either  by  an  order 

QQMtion  of  constnxction :  see  Lewin  on  {q)  Oore  v.  Knight  (1705),  2  Yem.  635, 

tnistSy  8th  ed.  779.  frequently  followed  and  clear  law,  see 

(p)  Ee  parte   Boyd,  Be   Armstrong  Lewin  on  Trasts,  8th  ed.  p.  778. 

(1888),  21  Q.  K   D.  264,  C.  A.     This  (r)  BuOer  v.  Cumpstan  (1868),  L.  R., 

WM  a  case  of  the  hankraptcy  of  a  married  7  Uq.  16. 

voman  separately  trading,  but  the  ratio  («)  BeckeU  y.  Taaker  (1887),  19  Q.  B. 

<lwidendi  applies  as  to  determining  what  D.  7. 
ii  **  separate  property. " 
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against  her  for  payment  by  instalmentB  or  appointing  a  receiver 
have  failed  (f).  The  restraint  on  anticipation  however  ceases  as  to 
income  as  soon  as  it  comes  to  the  hands  of  trustees  for  her,  so  that 
arrears  of  income  may  be  reached  (u).  And  there  is  one  exception 
to  the  rule  that  the  property  cannot  be  reached  while  the  restraint 
lasts.  It  is  provided  by  sect.  89  of  the  Conveyancing  Act,  1881,  44  & 
45  Vict.  c.  41,  that  the  High  Court  (r),  ''  notwithstanding  that  a 
married  woman  is  restrained  from  anticipation,  may,  if  it  thinks  fit, 
where  it  appears  to  the  Court  to  be  for  her  benefit,  by  judgment  or 
order,  with  her  consent,  bind  her  interest  in  any  property."  But 
the  Court  will  not  act  on  this  section  except  on  strong  grounds  (x). 

A  married  woman  could  by  sect.  10  of  the  Act  of  1870,  and  can 
by  sect.  11  of  the  Act  of  1882,  effect  a  policy  of  insurance  on  her 
own  or  her  husband's  life  for  her  separate  use,  and  the  insurance 
money,  it  is  conceived,  may  be  taken  in  execution  by  her  creditors. 
She  may  also  by  sect.  11  of  the  Act  of  1882  effect  a  policy  on  her 
own  life  for  the  benefit  of  husband  and  children,  or  the  husband 
might  under  sect.  10  of  the  Act  of  1870,  and  may  under  sect.  11  of 
the  Act  of  1882,  effect  a  policy  for  his  wife  and  children  (y), 
which  shall  create  a  trust  in  favour  of  the  objects  therein  named, 
''and  the  money  payable  under  any  such  policy  shall  not, 
so  long  as  any  object  of  the  trust  remains  unperformed,  form 
part  of  the  estate  of  the  insured,  or  be  subject  to  his  or  her 
debts." 

This,  it  would  seem  by  the  above  express  provision,  cannot  be 
taken  in  execution  for  debts ;  and  it  has  been  decided  that  in  a 
policy,  created  under  a  settlement  on  the  husband's  Ufe  for  the 
benefit  of  the  wife  for  her  separate  use,  such  separate  use  only 
comes  into  existence  on  the  husband's  death,  and  the  benefit  of 
such  a  policy  does  not  exist  during  coverture,  and  therefore  cannot 
be  assigned  (xr),  nor  can  it  be  taken  in  execution. 

It  would  seem  that  where  (the  husband  becoming  insolvent)  the 
wife  pays  the  premiums  out  of  her  separate  estate,  the  policy  belongs 
to  her  and  cannot  be  taken  by  her  husband's  creditors  (a).     "  If  it 


it)  Chapninn  y.  Biggs  (1883),  11  Q.  B. 
D.  27  ;  Med'jer  v.  Pellew  (1885),  14  Q. 
B.  D.  978,  C.  A.  ;  DraycoU  v.  Sarri- 
son  (1886),  17  Q.  B.  D.  147  ;  in  ScoU  v. 
Morley  (1887),  20  Q.  B.  D.  120,  at 
p.  126,  Lord  Esher,  M.  R.,  intimated  dis- 
approyal,  not  of  the  decision,  but  of  the 
reasons  in  Ih-aycoU  v.  Harrison  (nbi 
supra) ;  Mortjan  v.  Eyre  (1887),  20  L. 
R.,  Jr.  541. 

(«)  Cox  V.  Bennett,  [1891]  1  Ch.  617. 

(v)  Chancery  Division,  see  s.  69. 

{x)  See  notes  to  section  in  Chitty's 
Statutes,  tit.  ''Conveyancing" ;  and  as 


to  payment  of  costs  of  opposite  party  ont 
of  property  subject  to  restraint  on  anti- 
cipation, see  Married  Women's  Property 
Act,  1898  (66  k  57  Vict  c.  68),  ib.  tit. 
"  Married  Women's  Property." 

(y)  As  to  respective  interests  of  wife 
and  child,  see  In  re  AdaaCs  Policy  Trvsts 
(1883),  23  Ch.  D.  625 ;  dissented  from 
by  North,  J.,  in  Seyion  v.  Satterthwaite 
(1887),  34  Ch.  D.  611. 

(s)  King  y.  L%ieas  (1888),  28  Ch.  D. 
712,  C.  A. 

(a)  Holt  V.  EvcraU  (1876),  2  Ch.  D. 
266  ;  Ex  parte  Dever,  In  re  SuseJk  Sibelk 
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bIiaII  be  foand  that  the  policy  was  eiSected  and  the  premiumB  paid  C.VIlI.s.i(6), 
with  the  intAnt  to  defraud  the  creditors  of  the  insured,  they  shall     ^,j2i^ 
be  entitled  to  receive  out  of  the  moneys  payable  under  the  policy  a    Sep.  Estate 
sum  eqnal  to  the  premiums  so  paid  "  (6).  fj^uatiot^. 

Coverture  may  be  set  up  by  a  plaintiff  claiming  to  render  the  T~~" 
bnsband  liable  for  the  wife's  contract,  or  as  a  defence  by  the  married 
woman. 

Bat  if  a  person  has  entered  into  a  contract  with  a  married  Estoppel, 
voman,  knowing  her  to  be  married,  she  is  not  estopped  from 
alleging  as  defence  her  incapacity  to  contract  at  the  time  of  con- 
tract. In  the  case  of  bills  of  exchange  drawn  by  a  married  woman 
aod  accepted  by  the  defendant,  knowing  her  coverture,  and  he 
indorsed  it  over  to  the  plaintiff,  it  has  been  decided  that  the  defen- 
dant is  estopped  from  raising  defence  of  coverture  on  the  principle 
applicable  to  all  negotiable  securities,  that  a  person  shall  not  dis- 
pute the  power  of  another  to  indorse  an  instrument,  when  he 
asserts  by  the  instrument  that  the  other  has  such  power  (c). 

But,  apart  from  the  principles  applicable  to  negotiable  instru- 
ments, if  a  married  woman  has  made  a  contract  which,  by  reason  of 
ber  covertnre,  would  not  be  binding  on  her,  and  she  sues  on  it, 
conld  not  the  defendant  raise  as  defence  the  plaintifi^s  coverture  ? 
It  is  conceived  that  he  could,  at  all  events,  if  he  did  not  know 
that  she  was  married. 

As  regards  marriages  abroad,  the  lex  loci  contractiis  governs  the  Foreign 
liability  as  between  husband  and  wife  and  as  between  either  of  hc^a^ted 
them  and  the  third  party  with  whom  they  or  either  of  them  have  ^y  ^ngliali 
contracted. 

If  an  Englishman  marries  a  foreigner  abroad,  with  or  without 
any  marriage  settlement,  it  is  the  law  of  the  country  where  the 
marriage  takes  place  that  must  be  considered  as  to  whether  she 
had  separate  property  or  not  {d). 

Likewise  he  is  infected  with  the  liabilities  for  wife's  antenuptial 
debts  attaching  on  marriage  by  the  law  of  the  country  where  the 
marriage  takes  place  (e). 

But  if  an  Englishman  marries  a  foreigner  in  England,  her 


(1887),  18  Q.  B.  D.  660  \  and  for  con- 
Tene  caae,  where  hiuband  without  any 
cootnct  between  him  and  his  wife,  pays 
premiums  on  wife's  policy,  see  judgment 
of  Pry,  L.J.,  in  In  re  Leslie^  Leslie  v. 
Preneh  (1888),  28  Ch.  D.  562,  deciding 
that  the  hnBband's  estate  had  no  lien  on 
policy  for  amount  of  premiums  so  paid. 

(6)  Act  of  1882,  sect  11,  re-enacting 
ttct  10  of  the  Act  of  1870,  except  that 
mly  referred  to  a  policy  created  and 
premiums  paid  by  huaband  in  fraud  of 


his  creditors,  and  therefore  the  clause  ot 
sect.  11  of  the  Act  of  1882,  applies  to  both 
husband  and  wife,  effecting  policies  in 
fraud  of  his  and  her  creditors. 

(c)  Smith  V.  Marsaek  (1848),  6  C.  B. 
486,  commenting  on  and  distinguishing 
BarUm  v.  Bishop  (1801),  1  East,  432. 

{d)  Ex  parU  Sibeth,  In  re  Sibeth  (1885), 
14  Q.  B.  D.  417,  C.  A. 

{e)  Dt  Qremhy  v.  WUls  (1879),  4  C. 
P.  D.  862. 


224 


Chap.  VIII. — Contracts  with  Married  Women. 


C.VIIL8.1(ft) 

GofUraets 

bindififf 

Sep.  Estate 

{During  Co- 

habitcUian). 

Foreign 
Marriages. 


Plea  of 
coyerture. 


Special  de- 
fence in 
County  Court 


Commence- 
ment of 
coverture. 


Evidence 
under  plea  of 
coverture. 


liabilities  cease  or  continae  according  to  the  law  of  the  conntry 
where  those  liabilities  were  contracted,  bnt  the  English  husband's 
liability  is  only  according  to  the  law  of  England ;  his  wife's  foreign 
liability  does  not  run  in  the  blood  so  as  to  infect  him  (e). 

A  foreigner  marrying  an  Englishman  becomes  English,  and  by 
the  law  of  England  her  liabilities  will  thenceforth  be  determined, 
and  e  converso,  an  Englishwoman  marrying  a  foreigner  becomes 
foreign  (/). 

Bnt  the  capacity  to  contract  and  execute  settlements  must  be 
judged  by  the  law  of  the  wife's  antenuptial  domicile  (g). 

The  married  woman  must  set  up  her  coverture,  and  before 
judgment,  for,  if  an  action  is  brought  against  her  simpUciter  as  a 
feme  sole,  and  judgment  recovered,  she  cannot  show  by  any 
subsequent  proceedings  that  she  is  a  married  woman,  and  she  will 
be  liable  as  and  by  all  forms  of  execution  available  against  a  feme 
sole  (h),  although,  of  course,  property  protected  by  her  settlement 
cannot  be  taken. 

In  the  County  Court  coverture  is  one  of  the  special  defences  of 
which  notice  must  be  given  (i). 

Marriage  does  not  e£fect  an  abatement  if  the  cause  of  action 
survives  {k),  but  as  to  cases  where,  by  reason  of  intervening 
marriage,  leave  must  be  obtained  to  issue  execution,  see  Ord.  XLII. 
r.  28. 

Coverture  begins  at  the  moment  when  the  marriage  is  complete 
by  the  performance  of  that  which  makes  the  parties  husband  and 
wife,  and  debts  incurred  an  hour  before  or  an  hour  after  the  cele- 
bration of  the  marriage  are  antenuptial  or  postnuptial  (Q.  The 
part  of  the  service  at  which  the  marriage  becomes  knit  is  ''  after 
affiance  and  troth  plighted  between  them  "  (m). 

And  a  woman  defendant,  who  has  declared  herself  to  be  a  feme 
sole,  and,  as  such,  has  executed  deeds,  and  maintained  actions,  is 
not,  therefore,  estopped  from  setting  up  the  defence  of  cover- 
ture (n). 

Of  course,  it  is  for  the  defendant  to  prove  her  marriage  if  it  be 
denied,  but  she  is  not  held  to  such  strict  proof  as  in  an  indictment 


{e)  De  Oreuchy  v.  Wills  (1879),  4  C. 
P  T)  862 

(/)  Bloxam  v.  -Fbwe  (1884),  8  P.  D. 
101  ;  9  P.  D.  180  ;  Turner  v.  Thompson 
(1888),  18  P.  D.  87 ;  and  see  Naturalisa- 
tion Act,  1870,  sect  10,  by  which  **  a 
married  woman  shall  be  deemed  to  be  a 
subject  of  the  State  of  which  her  husband 
is  for  the  time  being  subject*' 

Ig)  Cooper  v.  Cooper  (1888),  18  App. 
Cas.88. 

(h)  Dillon  V.  Cunning?uim  (1872),  L. 
R.,  8  hiX*  28. 


(»)  See  CJounty  Courts  Act,  1888  (51  & 
62  Vict.  c.  48),  8.  82.  By  C.  C.  R.,  Ord. 
X.  r.  18,  the  defendant  must  state  the 
date  and  place  of  her  marriage  and  her 
husband's  name  and  address. 

(k)  See  Annual  Practice,  notes  to  Ord. 
XVII. 

(Z)  Williams  v.  Mercer  (1884),  10 
App.  Cas.  1. 

(m)  See  Beamish  v.  Beamish  (1861), 
9  H.  L.  C.  274,  citing  Co.  Lit  sect  89. 

(w)  Davenport  y.  Nelson  (1814),  4 
Camp.  26. 
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for  bigamy  or  a  pefcition  for  damages  for  adultery.     And  this  may  0. VIII.  8,1(6). 
be  done,  either  by  producing  an  examined  copy  of  the  register,  and     ^h^fl^ 
preying  her  identity,  that  is,  that  she  is  the  person  described  in  the    Sep,  Estate 
register  (o)  ;  or  by  the  testimony  of  parties  who  were  present  at  the    kcMtUum). 
ceremony ;  and  this  without  showing  the  publication  of  banns  or  a 
licence  to  marry.     And,  indeed,  if  it  be  shown  that  the  defendant, 
and  the  person  alleged  in  the  statement  of  defence   to  be   her 
husband,  have,  for  a  length  of  time,  cohabited  as  husband  and  wife, 
this,  of  itself,  is  evidence  to  go  to  the  jury  in  proof  of  their  being 
married  (p). 

But  as  there  is  no  presumption  of  law  that  a  person  is  alive  who 
has  been  absent  and  not  heard  of  for  seven  years  (q),  it  is  incum- 
bent on  the  defendant,  in  such  a  case,  not  only  to  prove  the  fact  of 
her  marriage,  but  also  to  prove  that  her  husband  was  alive  within 
seven  years  preceding  the  time  when  the  contract  was  entered 
into  (r). 

But  if  a  married  woman  sued  as  a  feme  sole  allows  judgment  to 
go  by  default,  or  when  raising  the  defence  of  coverture  fails  to 
prove,  she  will  be  liable  as  Skfeme  sole  (a). 

Where  a  married  woman  had  concealed  her  marriage  and  held  Married 
herself  out  as  feme  sole,  and  thus  borrowed  money  on  mortgage,  it  i^g°h^^out 
was  decided  that  the  fraud  thus  committed  renders  her  property  »» a/wiw  sole, 
liable,  notwithstanding  she  was  actually  covert  at  the  time  of  the 
contract  (Q. 


(c)  Separate  Trading. 

It  frequently  happens,  especially  in  the  metropolis,  that  a 
married  woman  carries  on  a  trade  personally  and  on  her  own 
account.  And  it  seems  that  if  the  husband  reside  with  the  wife, 
and  is  aware  she  carries  on  such  a  trade,  they  will  raise  a  presump- 
tion that  the  wife  conducted  the  trade  as  his  agent,  so  as  to  render 
him  liable  on  all  the  contracts ;  see  post,  p.  285. 

But  a  married  woman  may  be  also  carrying  on  a  trade  separately 
from  her  husband ;  and  if  so  she  will  be  solely  liable  and  he  will 
not.    She  may  be  carrying  on  trade  either  (I.)  under  the  custom 


(o)  See  Taylor,  £v.  tit.  Marriage,  and 
et  Bvans  v.  Morgan  (1832),  2  Cr.  k  J. 
453. 

ip)  Per  Erie,  C.  J.,  Sichel  v.  Lambert 
(1864),  15  C.  R,  N.  S.  781,  787  ;  IFood- 
PU  T.  PoUs  (1847),  2  C.  &  K.  457  :  and 
M  L^U  V.  JSUtoood,  L.  B.  (1874),  19 

iq)  Ifaoean  r.  Doe  d.  Knight  (1837),  2 
M.  fc  w.  804 ;  Doe  d.  Oeorge  v.  Jeason 
UB05),  6  East,  80,  85 ;  8  R.  R.  408 ; 
Dot  d.  France  ▼.  Andrews  (1850),  15  Q. 

C.C. 


B.  756 ;  and  see  R.  v.  Tolaon  (1889),  23 
Q.  B.  D.  168. 

(r)  Hopewell  v.  De  Pinna  (1809),  2 
Camp.  118. 
(s)  Poole  ▼.  Canning  (1866),  L.  R.,  2 

C.  P.  241;  Dillon  v.  Cunningham  (1S7 2), 
L.  R.,  8  Ex.  23. 

{t)  Vaughan  v.  Vdnderstegen  (1854), 
2  Drew.  363  ;  In  re  Maclnlyre's  Trustees 
EstaU  (1887),  21  L.  R.,  Ir.  421 ;  and  see 
Liverpool  Adelphi  Loan  Association  v. 
Fairhurst  (1854),  9  Exch.  422. 
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London. 


C.VIII. 8.1(c).  of  the  City  of  London;  (IE.)  by  virtue  of  the  separate-property 
Contracts  doctrine  of  the  Court  of  Chancery,  either  where  she  having  been 
carrying  on  a  trade  before  her  marriage  this  was  settled  to  her 
separate  use,  or  where  the  husband  has  by  permitting  the  trade 
constituted  himself  a  trustee  for  her :  (III.)  by  virtue  of  the 
Married  Women's  Property  Act. 

By  the  custom  of  the  City  of  London  a  feme  covert  could  always, 
within  the  city,  trade  alone,  and  in  respect  of  such  a  trade  in  which 
the  husband  did  not  intermeddle  he  was  not  liable  and  she  was. 
The  wife  should  sue  in  the  City  Courts  in  respect  of  the  custom ; 
but  if  she  is  sued  outside  she  may  plead  the  custom  e£fectively. 

If  the  husband  intermeddle,  it  is  no  longer  her  separate  trading, 
but  he  can  always,  subject  to  the  claim  of  her  then  creditors,  pat  a 
stop  to  her  future  trading,  for  it  cannot  interfere  with  marital 
rights.  The  husband  ought  to  be  joined  as  a  party  for  conformity, 
and  the  wife  may  be  made  a  bankrupt  in  respect  of  her  separate 
effects  in  trade  and  taken  in  execution  (u). 
Wa^and  The  Married  Women's  Property  Act,  1882,  45  &  46  Vict.  c.  75, 

under  Act  of   provides,  by  sect.  2,  that  "  every  woman  married  after  January  1st, 
1882.  188S,  shall  be  entitled  to  have  and  to  hold  as  her  separate  property, 

and  to  dispose  of  in  manner  aforesaid,  all  real  or  personal  property 
which  shall  belong  to  her  at  the  time  of  marriage,  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage,  including  any 
wages,  earnings,  money,  and  property  gained  or  acquired  by  her  in 
any  employment,  trade,  or  occupation  in  which  she  is  engaged,  and 
which  she  carries  on  separately  from  her  husband ;  "  and  by  sect  5, 
that  ''  every  woman  married  before  January  1st,  1883,  shall  be 
entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid 
as  her  separate  property,  all  real  and  personal  property,  her  title  to 
which,  whether  vested  or  contingent,  and  whether  in  possession, 
reversion,  or  remainder,  shall  accrue  after  January  Ist,  1888, 
including  any  wages,  earnings,  money,  and  property  so  gained  or 
acquired  by  her  as  aforesaid." 

As  before  the  Act,  the  fact  of  separate  trading  must  be  proved  (x) ; 
but  the  effect  of  the  Act  is,  that  any  business  begun  or  profits 
earned  by  a  wife  after  August  9th,  1870,  once  the  fact  of  separate 
trading  is  established,  will  belong  to  the  married  woman  for  her 


(u)  Bac.  Abr.  Baron  and  Feme  (M.)i 

6  786;  1  Roll.  Abr.  567;  Roper  on 
asband  and  Wife,  voL  ii.,  pp.  124, 
126  ;  Polling's  Customs  of  London, 
pp.  179  and  484,  and  see  Beard  v.  Webb 
(1800),  1  B.  &  P.  98,  where  Lord  Eldon, 
C.  J.,  reviewed  all  the  previous  autho- 
rities; and  Summers  v.  City  Bank  (1874) 
L.  R.,  9  C.  P.  580,  where,  the  custom 


being  applied  after  the  Act  of  1870,  the 
plaintiff  was  allowed  to  sue  alone ;  and 
see  Fabian  v.  Plant  (1792),  1  Show,  183. 
(a;)  Laporte  v.  Costiek  (1874),  81  L.  T. 
434  ;  Ashworth  v.  Outram  (1877),  5  Ch. 
D.  923,  C.  A.  ;  Lavell  ▼.  Newton  (1878), 
4  C.  P.  D.  7 ;  In  re  WhittaJcer  (1882), 
21  Ch.  D.  657. 
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separate  use,  protected  against  her  husband's  creditors,  although  ^-^^^^-^^  f^^- 
the  business  may  have  been  begun  after  marriage.  Mnding 

And  if  she  had  a  banking  account  she  could  maintain,  even  under    ^*  Ssuue 
the  Act  of  1870,  an  action  against  the  banker  for  dishonouring  her     Trading). 
cheque  (y) ;  or  if  carrying  on  a  public-house  could  sue  a  wrongful  cansu©. 
ejector  (z) ;  and  where  her  husband  took  away  her  goods  and  put 
them  with  auctioneers  who  sold  some  and  held  possession  of  others, 
she  was  held  entitled  (notice  having  been  given  previously  to  the 
sale)  to  recover  against  the  auctioneers  (a). 

As  to  business  begun  before  August  9th,  1870,  and  carried  on  Rights  to  as 
afterwards,  it  would  seem  that  the  investments  representing  profits  h^^d. 
earned  before  August  9th,  1870,  belong  to  the  husband,  after 
August  9th,  1870,  to  the  wife,  and  as  between  widow  and  the 
deceased  husband's  estate  the  investments  of  a  property  represent- 
ing such  profits  must  be  decided  pro  raid  (6). 

A  business  originally  the  husband's  may,  on  his  becoming 
incapable  or  deserting  her,  when  she  thereafter  carries  it  on  alone, 
become  the  wife's  separate  trade  (c). 

The  husband  may  now  even  advance  money  to  his  wife  for  her  Husband 
separate  trade,  and  recover  it  by  action  from  her  separate  estate,  ^^  ^ 
though  he  may  not,  even  since  the  Act  of  1882,  sue  her  for  money 
lent  to  her  or  paid  for  her  before  marriage  at  her  request  {d). 

Husband  and  wife  may  go  into  partnership  and  trade  jointly ;  but  Joint  trndiDg. 
unless  this  is  proved  they  cannot  present  a  joint  petition  in  bank- 
niptcy  (e).  Where  they  contract  jointly,  or  where  a  married  woman 
contracts  jointly  with  any  other  person  in  respect  of  her  separate 
estate,  a  judgment  recovered  against  either  of  the  joint  contractors 
18,  as  in  ordinary  cases  of  judgment]  recovered  against  one  joint 
contractor,  a  bar  to  an  action  against  the  other  (/). 

A  married  woman  who  is  a  separate  trader  may  in  respect  of  her  Bankraptc^ 
separate  property  be  made  a  bankrupt  by  sub-sect.  5  of  sect.  1  of  *^jI^^^^ 
the  Act  of  1882,  providing  that  *^  every  married  woman  carrying  on  women, 
a  trade  separately  from  her  husband  shall,  in  respect  of  her  separate 


(y)  Summers  v.  CUy  Bank  (1874),  L. 
B.,  9  (I.  P.  580. 

(s)  Afoare  v.  Bdbinson  (1878),  48  L.  J., 
Q.  B.  J56. 

(a)  DavU  v.  AHingstdll  (1880),  49  L. 
J.,  Ch.  609. 

{h)  In  re  Dearmer,  James  v.  Dearmer 
(1885),  53  L.  T.  905. 

(0  BmaUjneee  v.  Dav)es  (1885),  7  C.  & 
P.  40,  where  the  husband  was  held  not 
liable  for  wife's  contracts  or  to  her 
creditors.  In  Lovell  v.  Newton  (1878),  4 
C.  P.  D.  7,  e  converso  the  wife's  separate 
tnde  and  stock  was  held  not  liable  to 
husband's  creditors. 


{d)  Butler  v.  ButUr  (1885),  14  Q.  B. 
D.  881 ;  16  Q.  B.  D.  374,  C.  A. ;  query, 
could  husband  prove  in  full  in  wife's 
bankruptcy  ;  or  would  sect.  3  of  the  Act 
of  1882  apply  correlatively  acainst  the 
husband  ;  see  dictum  of  WiUes,  J.,  in 
ButUr  V.  Butter,  14  Q.  B.  D.  881,  at  p. 
835 : — that  tbe  Act  except  by  express 
terms  gave  no  correlative  rights  to  the 
husband  in  respect  of  tbe  separate  pro- 
perty of  the  wife. 

(c)  Ex  parte  The  Official  Beceiver,  In  re 
Bond  (1888),  57  L.  J.,  Q.  B.  601. 

(/)  Soare  v.  NibleU,  [1891]  1  Q.  B. 
781. 
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C.VIII.8.l{c).  property,  be  subject  to  the  bankruptcy  laws  in  the  same  way  as  if 

^J^^     she  were  9^  feme  sole  ;  **  but  she  cannot  be  made  a  bankrupt  under 

Sep.  Estate   subs.  1  (g)  of  sect.  4,  which  provides  that  failure  to  comply  with  a 

-  ^^         bankruptcy  notice  to  pay  a  judgment  debt  shall  be  an  act  of  bank- 


Trading), 
Bankruptcy. 


ruptcy,  for  the  bankruptcy  notice  does  not  apply  to  and  cannot  be 
served  upon  her,  because  it  requires  personal  payment,  and  a 
married  woman  is  not  bound  personally  to  pay  a  judgment  debt : 
it  is  only  to  be  paid  out  of  her  separate  property  (^). 

The  words  in  sub-sect.  5  of  sect.  1  *^  carrying  on  a  trade  "  are 
narrower  than  those  in  sect.  2  giving  a  married  woman  separate 
property  in  her  wages,  earnings,  &c.,  gained  by  her  ''in  any 
employment,  trade,  or  occupation,"  and  it  is  conceived  that  this 
bankruptcy  sub-section  only  applies  to  married  women  who  are 
strictly  ''traders"  as  defined  by  the  old  Bankruptcy  Act,  but  no 
case  has  yet  arisen  where  the  Court  has  decided  what  is  "  carrying 
on  a  trade  "  under  this  bankruptcy  sub-section  (A). 

The  sub-section  is  so  far  retrospective  that  a  married  woman 
separately  trading  before  the  Act  of  1882  may  be  made  a  bankrupt 
after  the  Act  of  1882  (i). 

But  the  sub-section  declares,  not  that  the  married  woman  shall 
be  subject  to  the  bankruptcy  laws  as  if  she  were  a  feme  sole, 
but  only  that  "in  respect  of  her  separate  property"  she  shall 
be  subject  to  those  laws  "  as  if  she  were  a  feme  sole,"  and  there- 
fore the  Court  of  Appeal  held  that  a  general  power  of  appointment, 
although  in  the  case  of  a  male  bankrupt  it  would  have  gone  to  his 
creditors  under  sect.  44  of  the  Bankruptcy  Act  of  1888,  could 
not  be  taken  by  her  creditors  in  a  married  woman  trader's  bank- 
ruptcy; nor  is  she  to  be  made  to  execute  it  in  fiavour  of  her 
trustees,  because  such  a  general  power  of  appointment  is  neither 
"  property  "  nor  "  separate  property  "  (fc). 


{g)  LyruSf  In  re,  Letter  A  Co,,  Ex 
pa/rU,  [1893]  2  Q.  B.  113,  C.  A. 

(h)  Id  Ex  parte  Coultim,  In  re  Oar- 
diMr  (1887),  20  Q.  B.  D.  249,  it  was  not 
attempted  to  aigae  that  the  married 
woman  was  a  separate  trader. 

(t)  Ex  parte  Oilchrist,  In  re  Armstrong 
(1886),  17  Q.  B.  D.  167,  521,  C.  A. ;  J^ 
parte  Boyd,  In  re  Armstrong  (1888),  21 
Q.  B.  D.  264,  C.  A.  Query,  could  she 
be  made  a  bankrupt  in  respect  of  debts 
incurred,  or  an  act  of  bankruptcy  com- 
mitted before  the  Act  of  1882  ? 

{h)  Ex  parte  Oilchrist,  In  re  Armstrong 
(1886),  17  (J.  B.  D.  521,  C.  A.,  reversing 


decision  below  (ib.  167)  which  the  Court 
had  based  on  s.  19  of  the  Act  of  1882, 
and  refused  leave  to  appeal 

Query,  does  it  follow  from  this  decision 
that  a  married  woman  bankrupt  is  sub- 
ject to  none  of  the  provisions  of  the 
Bankruptcy  Act,  1883,  except  those 
necessary  for  carrying  into  effect  the 
administration  and  division  of  her  sepa- 
rate property  equally  among  her  creditors 
in  bankruptcy  ?  and  cf.  for  a  married 
woman's  bankruptcy, ^jMzrfe  The  Official 
JUceiver,  In  re  Bond  (1888),  57  L.  J*) 
Q.  B.  501. 
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(a)  Efect  of  Divorce. 

The  effect  of  a  dissolution  of  marriage  under  the  Matrimonial  Efifect  of 
Causes  Act,  1857,  20  &  21  Vict.  c.  85,  is  that  parties  are  no  tSSSkiti^n. 
longer  husband  and  wife  (I),  the  hasband  is  no  longer  under  any 
liability  for    the    wife  (m),    nor    has    he    any    interest    in    her 
property  (n). 

But  the  capacity  to  contract  is  not  restored  merely  by  the  pro*  Decree  nut. 
nonncing  of  a  decree  nisi  for  the  dissolution  of  her  marriage  (o). 

By  sect.  26  of  the  Matrimonial  Causes  Act,  1857,  it  is  enacted,  Judical 
that  in  every  case  of  judicial  separation,  the  wife  shall,  whilst  so  *®P"*  **"• 
separated,  be  considered  as  2k  feme  sole  for  the  purposes  of  contract, 
and  suing  and  being  sued  in  any  civil  proceeding :  and  her  husband 
shall  not  be  liable  for  any  engagement  or  contract  she  may  have 
entered  into.  And  by  a  subsequent  statute  ( p)  it  is  enacted,  that 
no  discharge,  variation,  or  reversal  of  any  decree  for  a  judicial 
separation,  shall  prejudice  or  affect  any  rights  or  remedies  which 
any  person  would  have  had,  in  case  the  same  had  not  been  reversed, 
Taried,  or  discharged,  in  respect  of  any  debts,  contracts,  or  acts  of 
the  wife,  incurred,  entered  into  or  done  between  the  times  of  the 
making  of  such  decree  and  the  discharge,  variation,  or  reversal 
thereof. 

A  woman  deserted  by  her  husband  may  by  s.  21  of  the  Matri-  ^j^y  •®" 
menial  Causes  Act,  1857,  obtain  from  a  police  magistrate  in  the  woman  while 
metropolis,  or  from  justices  in  petty  sessions  in  the  country,  or  in  v®*^^**!^, 
either  case  from  the  High  Court,  a  ''  protection  order"  protecting 
any  lawful  earnings  or  property  acquired  by  her  since  the  com- 
mencement of  such  desertion,  from  her  husband  and  all  creditors 
and  persons  claiming  under  him ;  and  thereupon  all  such  earnings 
and  property  will  become  her  own  property  as  if  she  were  a  feme 
sole ;  and  such  protection  order  has  the  same  effect  as  a  decree  for 
judicial  separation.     Similarly,  a  wife  whose  husband  has  been 
convicted  for  an  assault  upon  her,  or  who  has  been  deserted  by  him 
or  caused  by  his  cruelty  to  live  apart,  may  under  the  Summary  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  58  &  59  Vict.  c.  89,  f^^^'''' 
obtain  from  a  Court  of  Summary  Jurisdiction  an  order  containing  a  Women)  Act. 
prorision  that  she  be  no  longer  bound  to  cohabit  with  her  husband, 

(/)  Evenley's  Domestic  Relations,  vol.  Cb.  220. 
L,  p.  481.  (o)  Norman  v.  Villars  (1877),  2  Ex.  D. 

{«)  Capcl  V.  Pawell  (1864),  34  L.  J.,  359,  C.  A. 
C  P.  168  ;  17  C.  B.,  N.  S.  743.  (jp)  21  &  22  Vict.  c.  108,  c.  8,  and  see 

(»)  FroU  V.  Soady  (1868),  L.  R.,  3  too,  27  &  28  Vict  c,  44. 
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Gh.  viii.  &  2. 

Contrads 

peraonally 

binding. 

Effect  of 
separation  by 
deed. 


Wife  who  has 
eloped  from 
her  husband. 


Husband 

ewUUer 

mortiwu. 


Husband  an 
alien  or 
abroad. 


which  provision,  '*  while  in  force,  shall  have  the  effect  in  all  respects 
of  a  judicial  separation  on  the  ground  of  cruelty." 

But  a  husband  and  wife  cannot,  by  a  deed  securing  a  separate 
and  sufficient  maintenance  to  the  wife,  enable  the  wife,  even  whilst 
living  apart  from  her  husband  and  enjoying  such  separate  main- 
tenance, to  contract  as  a  feme  sole  (q).  On  the  contrary,  the 
marriage  and  its  legal  consequences,  as  regards  the  wife,  still 
exist.  And  consequently, — although  the  husband  may  not  be 
liable  for  her  debts, — yet  the  wife  cannot  be  sued  at  law,  even  for 
necessaries ;  and  he  who  trusts  her  relies  on  her  honour  only  (r). 

Nor  does  the  mere  fact  that  a  woman  has  eloped  from  her  hus- 
band, so  that  he  is  no  longer  responsible  for  debts  which  she  may 
contract,  give  the  creditor  the  right  to  sue  her  alone,  in  respect  of 
such  debts  («). 

But  it  may  be  noted  that  the  alimony  payable  to  a  vrife  under 
the  decree  of  the  Court  for  divorce  or  judicial  separation  is  not 
assignable  (t),  and  it  would  therefore  seem  cannot  be  taken  in 
execution  or  touched  by  a  creditor. 

When  the  legal  existence  of  the  husband  is  considered  as 
extinguished  or  suspended,  when  he  is  dead  in  law, — as  in  the 
case  of  his  being  under  a  sentence  of  penal  servitude  for  life  or 
for  a  limited  term, — ^his  wife  may  contract  so  as  to  render  herself 
personally  responsible ;  and  may  sue  and  be  sued  upon  her  con- 
tracts (u).  And  although  a  convict  sentenced  to  transportation 
remained  in  this  country,  e.g.  at  the  hulks,  the  wife  was  still  con- 
sidered as  9k  feme  sole  whilst  the  sentence  was  in  force  (x). 

Again  :  the  mere  fact  that  her  husband  is  an  alien  enemy,  will 
not  entitle  a  married  woman  to  sue  alone,  on  a  contract  made  with 
her  either  before  or  after  marriage  (y) ;  though  it  appears  that  she 
may  be  sued  alone  (z).  The  law,  however,  does  not  make  the 
woman  liable  as  a  feme  sole,  merely  because  her  husband  is  an  alien 
and  resides  continually  abroad  (a). 


(q)  Lean  v.  Schviz  (1778),  2  W.  Bl. 
1195,  1199  ;  and  see  post,  s.  4  (c). 

(r)  Per  cur.,  Marshall  v.  RuUon  (1800), 
8  T.  R.  546 ;  5  R.  R.  448 ;  decided  by 
the  twelve  judges. 

If  a  marriea  woman  under  such  cir- 
cumstances, hire  furniture,  the  tradesman 
is  not  divested  of  his  present  right  of 
property  therein,  and  he  may  sue  a  third 
person  who  takes  it ;  S^nUh  v.  Plomer 
(1812),  15  £ast,  607  ;  IS  R.  R.  536. 

(5)  ffatcheU  v.  Baddeley  (1776),  2  W. 
HI.  1079  ;  and  see  post,  p.  244. 

(0  In  re  JtoHnaon  (1884),  27  Ch.  D. 
160,  C.  A. 

(u)  Lady  Belknap's  case,  Year  Book,  2 
Hen.  4,  f.  7  a ;  1  Hen.  4,  1,  pi.  12  ; 


Co.  Litt.  183  a ;  Bac.  Abr.  Baron  and 
FemeiJA..);  and  see  Forfeiture  Act,  1870, 
33  k  34  Vict  c.  23,  s.  32. 

{x)  Ex  parU  Franks  (1831),  7  Bing. 
762. 

(y)  De  WaM  v.  Braune  (1856),  1  H. 
&  N.  178. 

(z)  Duchess  of  Matarine^s  case  (1698), 
1  Ld.  Raym.  147;  and  see  per  Parke,  B., 
Barden  v.  Keverberg  (1836),  2  M.  &  W. 
61,  65. 

(a)  Per  Parke,  B.,  Barden  v.  Kever- 
berg,  2  M.  &  W.  61,  64;  Kay  v.  De 
Picnne  (1811),  3  Camp.  123  ;  and  see 
Stretton  v.  ^umacA  (1834),  1  Bing.  N.  C. 
139. 
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Clearly  in  the  case  of  a  British  subject,  the  mere  fact  of  the  Oh.  VIIL  b.  2. 
husband  residing  abroad  will  not  enable  the  wife  to  contract  in  this     Oontrcu^ 
country  as  a  feme  sole;  and  she  is  not  liable  to  be  sued,  and  cannot     binding. 


sue  as  such  (b).  And  it  is  questionable  whether  she  would  be 
personally  liable  in  such  a  case,  even  if  she  represented  herself  to 
the  plaintiff  to  be  a  feme  sole,  and  he  dealt  with  her  believing 
her  to  be  such  (c).  And  where  a  married  woman  entered  into  a 
eontract,  after  her  husband  had  become  bankrupt,  and  had  ab- 
sconded, it  was  held  that  she  could  not  be  sued  thereon,  although 
her  husband  still  continued  to  reside  abroad  {d). 

But  where  the  husband  has  been  abroad,  and  not  heard  of  for 
seven  years,  this  raises  a  presumption  that  he  is  dead  (e) ;  and  on 
a  contract  made  by  the  wife  after  that  time,  she  will  be,  prirndfade^ 
liable  (/'). 

(b)  Effect  of  Widowhood. 

A  married  woman  is  fully  liable  upon  becoming  discovert  to  all  For  ante- 
her  antenuptial  debts  to  the  extent  of  all  her  property  (g),  but  the  ^^uu. 
Statute  of  Limitations  would  run  against  such  an  antenuptial  debt, 
for  a  creditor  would  now  be  able  to  sue  a  married  woman  during 
coYerture  for  such  debt,  and  be  able  to  seize  precisely  as  much  of 
her  property  as  if  he  had  sued  her  before  marriage  or  as  if  she  had 
continued  unmarried  (A). 

The  contract  of  a  married  woman  during  marriage  is  enforceable  Enfoiceabllity 
against  all  property  except  such  as  she  was  restrained  from  anti-  against  widow, 
cipating,  which  she  may  after  the  contract  become  possessed  of  or 
entitled  to  by  reason  of  widowhood  (t).     And  the  removal  of  the 
restraint  on  anticipation  by  reason  of  the  death  of  the  husband 
makes  no  difference  in  this  respect  (A:). 

A  widow  contracting  as  her  husband's  agent  in  ignorance  of  his  Widow  not 
death  is  not  personally  liable  on  the  contract  (l),  lUble  as 

husband's 
agent. 

(6)  Marsh  v.  ffuichinsan  (1806).  2  B.  15  Q.  B.  756,  760. 

fc  P.  226 ;  Farrer  r,  Oranard  (1804),  1  (/)  HoptwtU  v.  De  Pinna  (1809),  2 

N.  R.  80.    See  Boggett  v.  Frier  (1809),  Camp.  113. 

11  East,  301.  {g)  Woodman  v.  Chapman  (1808),  1 

(e)  Per  Parke,  B.,  Barden  v.  Keoer-  Camp.  188  ;  10  R.  R.  660. 

herg  (1836),  2  M.  A(  W.  61 ;  De  Galium  (A)  See  ante,  pp.  203,  204. 

T.  VAigU  (1798),  1  B.  &  P.  357,  cannot  (i)  Married   Women's    Property   Act, 

BOfw  be  considered  law.  1898,  56  k  57  Vict.  c.  78,  reversing  the 

(d)  Williamaon  v.    Dawes  (1832),   9  law  as  laid  down  in  Beckett  ▼.  Tasker 

Bing.  292.  (1887),  19  Q.  B.  D.  7. 

(«)  N^fean  v.  Doe  d.  Knight  (1837),  2  {k)  PeUon  v.  Harrison,  [1891]  2  Q.  B. 

H.  fc  W.  894.     Per  Lord  EUenborough,  422,  C.  A.     Act  of  1893,  sapra. 

C,  J.,  Doe  ▼.  Jes9(m  (1805),  6  East,  80,  (l)  Smmt  v.  Hbery  (1842),  10  M.  & 

8S;Z^  d.  France  v.  Andreios  (1860),  W.  1. 
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Ch.  VIII.  8. 8. 

Contracts 

binding 

fftuhand. 


Sect.  3. — Contracts  binding  the  Husband, 
(a)  Antenuptial  Contracts. 


Between 
August  9, 
1870,  and 


Old  law  The  liahility  of  the  husband  apon  a  contract  entered  into  by  his 

fore  August  9,  ^^^^  before  coverture  is  also  conditional.     For,  although  by  the  old 
1870.  common  law  he  was,  during  the  marriage,  liable   upon  all  her 

contracts  made  dum  sola,  how  improyident  soever  they  might  have 
been,  and  although  he  might  have  received  no  fortune  with  her  (m); 
yet  he  could  not  be  sued  alone,  even  upon  his  subsequent  express 
promise  to  perform  such  a  contract,  unless  such  a  promise  was 
founded  on  some  new  consideration  (n).  But  this  old  law,  imposing 
on  the  husband  a  solid  liability  for  his  wife's  antenuptial  debts, 
only  applies  to  husbands  married  before  the  9th  of  August,  1870. 
For  by  the  Married  Women's  Property  Act,  1870,  88  &  84  Vict, 
c.  98,  ss.  12  and  15,  it  was  enacted  that  a  husband  should  not,  by 
July'so,  1874.  reason  of  any  marriage  which  should  take  place  after  the  passing 
of  that  Act  (o),  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage.  This  enactment,  however,  has  been  repealed,  so  far  as 
respects  all  marriages  which  shall  take  place  after  the  80th  July, 
1874  (p) ;  and  so  husbands  married  between  August  9,  1870, 
and  July  80,  1874,  are  under  no  liability  for  their  wives*  ante- 
nuptial debts. 
After  July  80,  The  Act  of  1882,  repealing  by  sect.  22  (q)  the  Acts  of  1870  and 
law.  ^™^°  1874,  provides  by  sect.  14  that  a  "  husband  shall  be  liable  for  the 
debts  of  his  wife  contracted,  and  for  all  contracts  entered  into  and 
wrongs  committed  by  her  before  marriage,  including  any  liabilities 
to  which  she  may  be  so  subject,  under  the  Act  relating  to  joint- 
stock  companies  (r)  as  aforesaid,  to  the  extent  of  all  property  what- 
soever belonging  to  his  wife  which  he  shall  have  acquired  or  become 
entitled  to  from  or  through  his  wife  («),  after  deducting  therefrom 
any  payments  made  by  him,  and  any  sums  for  which  judgment 


Act  of  1882, 
a.  14. 


(m)  Bac.  Ab.  Baron  and  Feme  (E. ). 

(?i)  MUchinson  v.  Hewson  (1797),  7  T. 
11.  348. 

(o)  9tb  August,  1870. 

Iji)  37  &  88  Vict.  c.  50,  sects.  1,  2. 

Iq)  This  section  expressly  saves  rights 
and  liabilities  of  husband  and  wife  mar- 
ried before  Jan.  1,  1883,  to  sue  and  be 
sued  under  the  repealed  Act,  but  the 
husband's  liability  under  the  Act  of 
1874  was  almost  identical  with  that 
under  the  Act  of  1882. 

(r)  This  provision  was  novel,  and  did 
not  appear  in  the  Act  of  1874,  beins 
apparently  intended  to  alter  the  law  laid 
down  in  In  re  West  of  Eiigland  Bank^ 


Ex  parU  Haidi^r  (1879),  12  Ch.  D.  284, 
that  where  shares  in  a  bank  which  subse- 
quently was  wound  up,  previously  be- 
longing to  the  wife,  were  upon  her 
marriage  settled  to  separate  use  for  life 
with  a  general  i>owor  of  appointment, 
the  husband  was  still  liable  as  a  con- 
tributory though  he  took  no  interest. 

{s)  The  Act  of  1874,  by  sect.  6,  set 
out  and  specified  the  assets  of  the  wife 
received  bv  the  husband  in  respect  of 
which  he  should  be  liable.  His  nght  to 
receive  some  of  these  assets  is  by  Uie 
Act  of  188*2  expressly  taken  away  and 
placed  in  the  wife. 
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may  have  been  recovered  against  him  in  any  proceeding  at  law  (0,  ^^*  ^^^^*  "•  ^ 
in  respect  of  any  such  debts,  contracts,  or  wrongs,  for  or  in  respect      landing 
of  which  his  wife  was  liable  before  her  marriafi^e  as  aforesaid :  bnt     Hutband 

,  (Ante- 

he  shall  not  be  liable  for  the  same  any  further  or  otherwise,  and     nuptial). 

any  Court  in  which  a  husband  shall  be  sued  for  any  such  debt 

shall  have  power  to  direct  any  inquiry  or  proceedings  which  it  may 

think  proper  for  the  purpose  of  ascertaining  the  nature,  amount, 

or  value  of  such  property.     Provided  always,  that  nothing  in  this 

Act  contained  shall  operate  to  increase  or  diminish  the  liability 

of  any  husband  married  before  the  commencement  of  this  Act, 

for  or  in  respect  of  any  such  debt  or  other  liability  of  his  wife  as 

aforesaid." 

By  sect.  15,  **  A  husband  and  wife  may  be  jointly   sued  in  ^^^^^  1S82, 
respect  of  any  such  debt  or  other  liability  (whether  by  contract  or  jj^g^^^  ^^ 
for  any  wrong)  contracted  or  incurred  by  the  wife  before  marriage  wife  may  be 
as  aforesaid,  if  the  plainti£f  in  the  action  shall  seek  to  establish  his  ^^^  ^  ^^   ' 
claim,  either  wholly  or  in  part,  against  both  of  them ;  and  if  in  any 
such  action,  or  in  any  action  brought  in  respect  of  any  debt  or 
liability  against  the   husband  alone,  it  is   not   found    that   the 
husband  is  liable  in  respect  of  any  property  of  the  wife  so  acquired 
by  him,  or  to  which  he  shall  have  become  so  entitled  as  aforesaid, 
he  shall  have  judgment  for  his  costs  of  defence,  whatever  may  be 
the  result   of  the  action  against  his  wife,  if  jointly  sued  with 
him(u),  and  in  any  such  action  against  husband  and  wife  jointly, 
if  it  appears  that  the  husband  is  liable  for  the  debt  or  damages 
recovered,  or  any  part  thereof,  the  judgment  to  the  extent  of  the 
amount  for  which  the  husband  is  liable,  shall  be  a  joint  judgment 
against  the  husband  personally,  and  against  the  wife  as  to  her 
separate  property,  and  as  to  the  residue,  if  any,  of  such  debt  and 
damages,  the  judgment  shall  be  a  separate  judgment  against  the 
wife  as  to  her  separate  property  only  (a;)." 

A  liability  is  antenuptial  if  contracted  before  marriage,  though  Antenuptial 

•  ^  v  debts,  what 

accrumg  after  (y).  are. 

Plaintiff  need  not  allege  that  the  husband  has  received  assets.  Creditor's 
who,  to  avoid  liability,  must  claim  the  benefit  of  the  section  and  h^lwiid'^ho 
discharge  the  burden  of  proof  (z).  m^^  pro^o 

The  husband  can  be  sued  alone,  and  he  cannot  require  the  wife 


(0  This  I  e places  the  proTlso  to  sect  5 
of  the  Act  of  1874,  as  to  the  language  of 
the  repealed  section ;  of.  Fear  v.  UastU 
(1881),  8  g.  B.  D.  380. 

(tt)  Cf.  sect.  3  of  the  Act  of  1874. 

[x)  Cf.  sect  4  of  the  Act  of  1874. 

{y)  Conlon  v.  Moore{lS75),  9  Ir.  Rep., 
C.  L  190  ;  London  and  Provincial  BanJc 
T.  BogU  (1878),  7  Ch.  D.  778 ;   Butler 


V.  Butler  (1886),  14  Q.  B.  D.  831,  per 
Wills,  J.,  *' payments  made  arter 
marrisge  upon  reouests  antecedent 
to  marriage  are  liabilities  arising  after 
marriage  ; "  In  re  Hedgely^  Small  v. 
Hedgely  (1886),  84  Ch.  D.  379. 

{z)  Matthews  v.  Whittle  (1880),  13  Ch. 
D.  811,  per  Jessel,  M.  R. 
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Ch.  Vlll.  8. 3.  to  be  joined ;  but  any  defence  open  to  her  is  open  to  him,  so  he  can 
Hnding      P'®*^  ^^^  Statute  of  Limitations  as  from  when  the  debt  accrues 
Husband,     against  her  (a). 

But  antenuptial  creditors  of  the  wife  are  ^'  obliged  to  make  the 
husband  a  party;  how  otherwise  were  they  to  know  that  the 
husband  had  no  assets  in  respect  of  which  he  could  be  made 
liable  for  his  wife's  debts  contracted  before  marriage  ?  They  were 
not  bound  to  accept  his  plea  without  investigation"  (6). 

And  if  they  fail  against  the  husband  they  can  add  the  costs  they 
will  have  to  pay  him  to  their  claim  against  the  wife  (6). 
Leave  to  issae     But  before  execution  can  be  issued  against  the  husband  on  any 
such  joint  judgment  against  husband  and  wife^  leave  must  be 
obtained  (c). 

But  the  effect  of  the  Acts  of  1874  and  1882  is  only  to  make  the 
husband  liable  during  coverture  in  a  joint  action ;  if  he  survives 
the  wife,  he  cannot  be  sued  for  her  antenuptial  debts  (c2),  although 
he  may  acquire  much  property  with  her,  unless  he  is  an  adminis- 
trator (e). 


execution. 


Husband 
survivin/?, 
not  liable. 


Husband's 
liability. 

In  general. 


(b)  ContracU  of  a  Married  Woman  during  Cohabitation. 

A  married  woman  has,  in  general,  no  original  power  or  authority, 
by  virtue  of  the  marriage^  to  bind  her  husband  by  her  con- 
tracts (/) ;  nor  does  the  liability  of  the  husband  on  his  wife's 
engagements  during  marriage  depend  upon  the  principle  that  he 
became  entitled,  by  the  marriage,  to  her  property; — ^for  he  is 
responsible,  although  she  brought  him  nothing.  But  it  rests 
entirely  on  the  supposition,  that  they  were  entered  into  by  her  as 
his  agent,  and  by  his  authority, — a  question  to  be  determined  upon 
all  the  facts  of  the  case  (g) ;  and  it  may  be  stated  as  a  general  rule, 
that  a  feme  covert  cannot  bind  or  charge  her  husband  by  any 
contract  made  by  her,  unless  it  be  with  his  authority  or  assent, 
precedent  or  subsequent,  express  or  implied  (h). 


(a)  Beck  v.  Pierce  (1889),  28  Q.  B.  D. 
316,  C.  A. 

(b)  Per  Bacon,  Y^-C,  in  London  aTid 
Provincial  Bank  v.  Bo^  (1878),  7  Ch. 
D.  773. 

(c)  R.  S.   C,    Ord.   XLIL    r.   28  b, 

C.  C.  R.,  Ord.  XXV.  r.  9  b. 

(d)  Bell  V.  Stocker  (1882),  10  Q.  B. 

D.  129,   following  Heard  v.    Stanford 
(1785),  3  P.  Wms.  409. 

(«)  Turmr  v.  CaulfiM  (1879),  7  L.  R., 
Ir.  846.  As  to  liability  of  wife's  execu- 
tors, and  of  a  fund  appointed  by  her  in 
breach  of  covenant  to  appoint  to  trustees 


of  marriaj^  settlement  only,  see  Parkin^ 
In  re,  [1892]  3  Ch.  510. 

(/)  See  Ma'nJ}y  v.  8coU  (1659),  1  Sid. 
109,  1520,  res.  1.  Per  Holt,  C.  J., 
EtheringUm  v.  Parrot  (1704),  2  Ld. 
Raym.  1006. 

(g)  Lane  v.  Ironmonger  (1844),  13  M. 
&  W.  368  ;  Beid  v.  Teakle  (1853),  13  C. 
B.  627. 

{h)  Per  Hyde,  J.,  Manby  v.  ScoU 
(1659),  1  Mod.  125.  Per  Littledkle,  J., 
Montagw  v.  Benedict  (1825),  3  B.  &  C. 
631. 
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Nor  is  the  husband  liable  for  any  fraud  of  the  wife,  which  is  C^.  VIII.  s.  8. 
directly  contracted  with  and  dependent  upon  a  contract  (t).  ^Hwiinc^ 

A  wife,  indeed,  with  respect  to  certain  contracts, — e.g.  such  as     Husband 
relate  to  necessaries  for  her  husband's  family, — ^is  regarded  primd    kabUcUum)' 
facie  as  possessed  of  a  general  authority,  arising  from  the  duty  and     xij^u{ 
liability  of  the  husband  to  provide  his  wife  and  children  with  neces-  for  wife's 
saries  (*).     So  if  the  wife  carries  on  an  apparently  separate  trade,  ^^t^^t 
bat  she  is  either  expressly  the  agent  of  the  husband  or  impliedly  contract. 
80,  because  he  interferes  in  the  business  and  takes  the  profits,  she  Cases  in  which 
has  an  implied  authority  to  order  goods  for  the  purposes  of  that  contract 
trade,  and  the  husband  will  be  liable  to  such  trade  creditors  {l)>^^{^ 
Bat  any  presumption  of  such  authority  may  be  rebutted,  by  showing  husband, 
that,  in  fact,  she  had  it  not  (m) ;  whilst,  with  respect  to  other 
eontracts,    she   is    not    to    be    regarded    as    his    agent,    unless 
cireumstances    showing    an    authority    from    him    be    expressly 
proved  (n). 

And,  as  the  wife's  power  is  altogether  founded  on  the  presump-  Authority  of 
tion  of  authority,  it  follows  that  her  husband's  death   revokes  y^j  husband's 
her  authority ;  and  that  she  then  ceases  to  have  the  power  to  ^^^  > 
bind  his  estate  infuturo,  even  by  continuing  to  order  necessaries 
for  herself  and  children ;   although  at  the  time  both  she  and  the 
tradesman  who  furnished  such  necessaries  were  ignorant  of  the 
husband's  death.    In  such  a  case,  therefore,  the  executor  of  the 
hnaband  is  not  liable  for  necessaries  supplied  after  his  decease  (o). 
Nor  can  the  party  who  supplied  them  recover  the  price  in  an  action 
against  the  woman  herself  (jp). 

The  authority  of  the  wife  to  charge  her  husband  for  neces-  or  his  lunacy. 
saries  is  also  revoked  by  his  lunacy ;  but  where  he  has  previously 
held  her  out  as  his  agent,  a  person  who  had  by  the  husband's  assent 
dealt  with  her  before  his  lunacy,  and  during  his  lunacy  continued 
to  deal  with  her,  having  no  notice  of  the  husband's  lunacy,  is 
entitled  to  recover  as  against  the  husband  {q). 

While  a  man  and  his  wife  live  together,  the  primd  facie  pre- 
sumption of  fact  is  that  the  wife  has  all  the  usual  authorities  of  a 


(i)  Liverpool  Adelphi  Loan  AaaocieUum 
T.  Fodr^Oirtl  (1854),  9  Ezch.  422 ;  and 
we  fFright  v.  Umard  (1861),  11  C.  B., 
N.  a  258. 

{k)  See  per  Lord  Abinger,  G.  B., 
FnutoH,  T.  Buieher  (1840),  9  C.  &  P. 
i43,  647 ;  Ruddock  v.  Marsh  (1857),  1 
H.  k  K.  601 ;  Beed  v.  Lsgard  (1851),  6 
Kzeh.  636  ;  and  &nm^  v.  Norton  (1888), 
S  C.  fc  P.  506. 

(/)  See  ante»/*V7ife'sseparate  trading." 

(m)  Beid  y.  TsakU  (1858),  13  C.  B. 
€27;  JoUy  v.  Bses  (1864),  15  C.  B., 
X.  S.  628 ;  Montague  v.  Benedict  (1825), 


8  B.  &  G.  681,  685 ;   Gom.  Dig.  Baron 
and  Feme  (Q. ). 

(n)  See  Meredith  v.  Footner  (1843),  11 
M.  h  W.  202 ;  Ifuckman  v.  Femie 
(1838),  3  M.  &  W.  505. 

(o)  Blades  v.  Free  (1829),  9  B.  &  C. 
167,  doubted  by  Ld.  Esher,  M.  R.,  in 
Brew  V.  Nunn  (1879),  4  Q.  B.  D.  661, 
C.  A. 

{p)  Smout  V.  Ilberry  (1842),  10  M.  & 
W.  1,  and  see  antea,  p.  231,  "  Effect  of 
Widowhood." 

{q)  Drew  v.  Nunn  (1879),  4  Q.  B.  D. 
661,  C.  A. 
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Contracts 

binding 

Bu^Hind 

{During  Co* 

habitation). 

Hnsband's 
liability 
during  co- 
habitation. 

Debenham  y. 
Mellon, 


Not  affected 
by  wife's 
adultery. 


How  pre- 
sumption of 
the  wife's 
authority  may 
be  rebutted. 


wife,   as  to  ordering  necessaries  for  herself  and  her  hnsband's 
household.     If  he  has  by  his  acts  or  assent  held  her  out  as  haTing 
authority,  he  cannot  by  any  private  arrangement  with  his  wife  get  rid 
of  his  Uability.     But  where  the  husband  neither  does  nor  assents 
to  any  act  to  show  that  he  has  held  out  his  wife  as  his  agent,  to 
pledge  his  credit  for  goods  supplied  on  her  order,  the  question 
whether  she  bears  that  character  must  be  decided  by  the  circum- 
stances of  each  particular  case  (r).     So  it  was  laid  down  by  the 
House  of  Lords  in  Debenham  v.  Mellon  (r)  after  full  consideration 
of  the  authorities.      There  the  husband  had  made  the  wife  an 
allowance   for   clothes,   and  it  was   held   that  drapers  who  had 
supplied  her  with  clothes  on  credit  contrary  to  the  prohibition  of 
the  husband,  of  which  they  had  no  knowledge,  could  not  recover 
the  price  from  the  husband,  and  that  the  mere  fact  of  cohabitation 
did  not  raise  a  presumption  of  agency,  or  require  the  proof  of 
notice  not  to  trust  the  wife.     It  has  been  ruled  too  that  a  husband 
living  in  the  same  house  with  his  wife  is  liable  to  any  extent  for 
goods  which  he  permits  her  to  receive  there  (s),  that  the  extent 
of  the   liability  depends,  not  on  the  real  circumstances  of  the 
husband,   but   on   the   appearance  which   he   allows   his  wife  to 
assume  in  society  (t),   and  that,  whatever  may  be  the  husband's 
degree,  he  sends  his  wife  out  into  the  world  with  a  credit  corre- 
sponding to  the  rank  in  which,  by  his  sanction,  she  affects  to  be 
placed  (u). 

And  it  has  been  held,  that  proof  that  the  husband  has  paid  for 
articles  ordered  hy  his  wife  for  domestic  use,  is  evidence  to  go  to 
the  jury  of  an  authority  in  the  wife,  to  bind  him  by  contracts  of  a 
different  description  (x). 

So  strong,  indeed,  is  this  presumption  of  assent  during  cohabita- 
tion, that  even  the  adultery  of  the  wife  during  that  period  does  not, 
per  se,  destroy  it  as  to  her  contracts  after  the  adultery,  and  before 
she  is  separated  from  her  husband  (y). 

The  presumption  that  the  wife  had  authority  to  bind  her 
husband  may  be  rebutted  not  only,  as  we  have  seen  by  proof  that 
he  had  forbidden  her  to  take  up  goods  on  his  credit,  although  the 
person  with  whom  she  dealt  had  no  notice  of  such  prohibition  (z) ; 
but  also  by  showing  that  the  wife  was  already  suflSciently  provided 


(r)  Debenham  v.  Mellon  1880),  6  App. 
Caa.  24,  approving  Jolly  v.  Itees  (1864), 
16  C.  B.,  N.  S.  628. 

(5)  Per  Lord  EUenborough,  C.  J., 
Waiihman  v.  WdkeJUld  (1807),  1  Camp. 
120  ;  10  R.  R.  654. 

{t)  See  per  Erie,  C-  J.  (1864),  Jolly  v. 
Rees,  16  C.  B.,  N.  S.  628,  640. 

(w)  Per   Lord    EUenborough,   C.   J., 


WaithinanY,  Wakefield  (1807),  1  Camp. 
120,  122  ;  10  R.  R.  664. 

(«)  M'George  v.  Egan  (1839),  7  Scott, 
112. 

(y)  Per  Holt,  a  J.,  Bobvnaon  v. 
Greinold  (1706),  1  Salk.  119  ;  Bac.  Abr. 
Baron  and  Feme  (H.). 

(z)  Debenham  v.  Mellon{lBSO),  6  App. 
Cas.  24,  supra. 
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with  the  goods  that  there  was  no  necessity  for  her  ordering  them,  ^^'  ^^^^-  ■•  ^ 
and  therefore  no  implied  authority  from  her  hasband  to   order      j^^^ 

them  (a).  Husband 

If  it  appears  that  the  tradesman  gave  credit  solely  to  the  wife,    futb^iont 
and  the  jury  find  that  to  be  the  fact,  the  husband  is  not  liable  (b).     ~~. — : • 

''  »  .  Credit  given 

So,  if  goods  which  are  not  neceasaiies   suitable  to  the  wife's  to  wife, 
station  be  furnished  by  her  orders,  this  circumstance  is  to  be  taken  Goods  not 
into  consideration  by  the  jury,  as  showing  that  she  had  no  autho-  ^^cessanes. 
ritf  io  bind  her  husband  by  such  orders  (c). 

And  it  is  clearly  a  question  for  the  Court,  whether  there  is  any 
evidence  on  which  it  could  properly  be  found  that  the  articles 
gappUed  to  the  wife  were  necessaries,  suitable  to  the  husband's 
degree  and  circumstances  (d).  In  such  a  case,  therefore,  it  is 
incmnbent  on  the  plaintiff  either  to  show  the  husband's  express 
anthority  to  the  wife  to  make  the  purchase ;  or  to  prove  that  he 
saw  her  wear  or  use  the  articles  bought,  without  expressing  any 
disapprobation, — so  as  thereby  to  raise  a  presumption  that  they 
had  been  bought  by  his  authority  {e).  But  mere  proof  of  the 
hosband's  cohabitation  with  his  wife  is  not  sufficient  to  render  him 
liable  upon  her  contract  for  goods  which  are  extravagant  (/)• 

A  husband  is  not  liable  on  a  promissory  note  made  by  his  wife  Married 
in  his  name  without  his  authority ;  and  evidence  that  the  proceeds  not'^yj^ndher 
of  sach  note  were  applied  in  discharge  of  the  husband's  debts  is  husband  by 
not  sufficient  to  prove  his  authority  (g).  ^u^^ 

It  was  clear  before  the  Judicature  Act  that  a  person  lending  Loan  to  wife 
money  to  a  deserted  wife  for  necessaries  could  not  recover  the  loan  ^°^  necessariea. 
from  the  hasband  at  law  {h) ;  but  equally  clear  that  such  a  loan 
ooold  be  recovered  in  equity  (i) ;  and  the  effect  of  the  Judicature 
Acts  (k)  would  seem  to  be  that  such  a  loan  could  be  recovered 
from  the  husband  in  any  branch  of  the  High  Court. 

If  a  man  cohabit  with  a  woman,  and  allow  her  to  pass  for  his  similar 

liability  on 
man  co- 
(a)  Seneaux  ▼.  Teakle  (1858),  8  Ezch.  {e)  Per   Holroyd,    J.,    Montague    y.  habiting  with 

680.    Aa  to  neceasaries  for  children,  aee      Benedict  (1826),  8  B.  &  C.  681,  682,  and  woman, 
pp.  per  Best,  C.  J.,  Seaion  v.  Benedict  (1828), 

(6)  Metcalfe  v.  Shaw  (1811),  8  Camp.       5  Bing.   28,   31 ;    Atkins   v.    Cwnoood 
22;  13  B.  R.   740 ;    per  Holroyd,  J.,       (1837),  7  C.  &  P.  756. 
SoU  Y.  Brien  (1821),  4  B.  &  Al.  252,  (/)  EmmeU  v.  Narttm  (1828),  8  C.  & 

255.  P.  506,  510  ;  Bac.  Abr.  Baron  and  Feme 


(e)  Lafn€  y.  Ironmonger  (1844),  13  M.       (H.) ;  Com.  Dig.  Baron  and  Feme  (Q.)  ; 

'^ •      -    -1.    Bl      •       • 

lery  m 
843,647.  6App.  Cas.  24. 


<  w.  368 ;  per  Lord  Abinger,  C.  B.,      and    cf.   Ld.    Blackbam*d    remarks  on 
FnegUm  v.  Butcher  (1840),  9  C.  Jt  P.      millinery  in  Debenham  v.  Mellon  (1880), 


(rf)  PhUlipaon  v.  Hayter  (1870),  L.  R.,  {g)  Goldstone  v.  Tovey  (1889),  8  Scott, 

^  C.  P.  38  ;  cf.  the  law  as  to  necessaries  894. 

for  infants  laid  down  in  Johnstone  y.  (h)  Knox  v.  Buahell  (1857),  8  C.  B., 

Iforfa  (1887),  19  Q.  B.  D.  509  (M.  R.  N.  S.  384. 

Mid  L  JJ.),  and  Banue  v.  Toye  (1884),  (i)  Jenner  v.  Morris  (1861),  80  L.  J., 

IS  Q.  &  D.  410,  dissenting  from  Ryder  Ch.  861,  App. 

▼.  WmiihweU  (1868),  L.  R.,  8  Ex.  90 ;  {k)  Jadicatnre  Act,  1878,  s.  24. 
iiid  see  Infiuits,  antea,  p.  175. 
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Ch.  VIII.  8.  8. 
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Effect  of 
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wife,  without  being  married  to  her,  the  same  preBimiption  will 
arise  from  similar  facts  as  if  they  were  married,  and  he  is  liable  for 
necessaries  supplied  to  her,  even  by  a  tradesman  who  knew  that 
the  parties  were  not  married  (Z).  And  where  the  party  who  sup- 
plies the  goods  is  aware,  at  the  time,  that  the  woman  is  not  the 
wife  of  the  defendant,  the  liability  of  the  latter  will  continue, 
until  such  party  has  been  informed  that  the  connection  has 
terminated  (m). 

It  has  been  held,  however,  that  where  the  true  position  of  the 
parties  is  not  known,  and  the  defendant  is  sought  to  be  charged 
merely  on  the  ground  of  his  having  lived  with  a  woman  as  his  wife, 
he  may  discharge  himself  from  liability  for  necessaries  supplied  to 
her  after  he  and  she  have  separated,  by  proving  that  they  were 
not  lawfully  married  (n).  But  even  in  such  a  case,  if  there  was 
evidence  to  go  to  the  jury  that  the  defendant  had  so  acted  as  to 
induce  the  plaintiff  to  believe  that  the  woman  was  still  his  (the 
defendant's)  agent,  he  might  be  held  liable  (o). 

And  it  is  reported  to  have  been  held,  that  if  parties  between 
whom  the  ceremony  of  marriage  has  been  performed,  and  who  have 
lived  together  as  man  and  wife,  afterwards  separate,  upon  a  sen- 
tence of  divorce  being  pronounced  by  the  Ecclesiastical  Court, 
declaring  the  marriage  void  ah  initio,  the  man  is  not  liable  for 
the  subsequent  contracts  of  the  woman,  made  without  his  express 
sanction,  even  with  a  tradesman  who  had  previously  been  in  the 
habit  of  supplying  her  with  goods,  and  who  continued  to  furnish 
her  with  goods  upon  the  supposition  that  she  was  a  married 
woman  (p). 


How  fai*  hus- 
band liable 
aTter  separa- 
tion. 

Burden  of 
proof  is  on 
the  plaintiff. 


(c)  Contracts  of  Married  Woman  during  SepofraHon. 

Let  us  now  consider  the  husband's  liability  on  his  wife's  con- 
tracts, made  after  their  separation  by  mutual  consent,  or  in  conse- 
quence of  the  husband's  act  or  misconduct. 

Where  husband  and  wife  live  separate,  it  is  incumbent  on  any 
tradesman  with  whom  the  wife  deals  to  make  inquiries ;  and,  if 
he  trust  her,  he  does  so  at  his  peril  (^).  Moreover,  if  necessaries 
be  supplied  to  a  married  woman,  during  her  separation  &om  her 


(t)  Watson  V.  Tkrelkeld  (1794),  2E8p. 
687  ;  5  R.  R.  760 ;  Bobinatm  v.  Nalian 
(1808),  1  Camp.  245,  and  per  Lord 
Selbome,  L.  C,  in  Debenham  v.  Mellon 
(1880),  6  App.  Cas.  24. 

(m)  JRyan  v.  Sams  (1848),  12  Q.  B. 
460. 

(n)  Ifunro  v,  De  Chemant  (1816),  4 
Camp.  215. 


(o)  Eyan  v.  Sams  (1848),  12  Q.  B. 
460. 

(p)  AnsUy  v.  Mamm/grs  (1818),  Gov, 
10. 

(9)  Per  Lord  Mansfield,  C.  J.,  Ozanf 
V.  Damftyrd  (1780),  1  Selw.  N.  P.,  18th 
ed.  229  ;  HvnUm  v.  Hudson  (1677),  1 
Freem.  248,  249. 
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husband,  mere  proof  of  the  fact  of  the  separation  is  not  sufficient  ^^-  ^m*  a*  3- 
to  render  him  liable :  but  the  plaintiflF  must  also  prove  that  the      (Contracts 

'  *   ,  '^  binding 

separation  occurred  under  such  circumstances  as  to  give  her  an     Husband 
implied  authority  to  bind  him  ; — that  is,  he  must  show  that  the   sLa^i^\ 

husband  put  his  wife  away,  or  that  she  was  justified  in  leaving  him,  — — 

or  that  the  separation  was  by  mutual  consent  (r). 

And  a  husband  who  is  separated  from  his  wife,  and  who  actually.  Husband  not 
tccording  to  the  degree  and  circumstances,  pays  her  a  sufficient  J^yJ^iJequate 
sum  for  her  support,  cannot  be  charged  even  for  necessaries  pro-  allowance  to 
Tided  for  her  (s) ;   although  the  tradesman  had  no  notice  of  the 
aUowance  (t) ;  and  although  the  separation  was  not  by  deed,  and 
there  was  no  written  agreement  between  them  with  respect  to  such 
allowance  (u). 

Where  the  husband  thrusts  out  or  deserts  the  wife,  or  they  Adequacy  of 
separate  by  mutual  consent,  without  any  agreement  as  to  the  aJ^^^c^ 
amount,  the  adequacy  of  the  allowance  suitable  to  her  station  and  question  for 
his  means  paid  by  husband  to  wife  is  a  question  for  the  jury,  the  ^^^' 
borden  of  proof  being  on  the  plaintiff  (x).    But  where  they  separate  Except  when 
by  mutual  consent,  and  make  their  own  terms  without  duress,  tied  by  muuial 
these  terms  are  binding  on  both,  and  cannot  be  altered  by  a  trades-  agreement, 
man  supplying  goods  to  the  wife  and  attempting  to  charge  the 
husband.     Nor  is  it  material  in  such  a  case,  whether  the  income 
is  derived  from  the  wife's  separate  property,  or  from  the  allowance 
of  the  husband,  or  partly  from  one  source  and  partly  from  the 
other  (y). 

And  it  seems  doubtful  whether,  if  the  separation  be  by  mutual  Qy^xsre,  as  to 
eonsent,  the  mere  fact  of  the  husband  not  agreeing  to  make  his  band  not 
wife  an  allowance  at  all,  will  give  her  authority  to  pledge  his  credit  wee"»«  ^ 
even  for  necessaries  (z).  allowance. 

But  where,  by  the  deed  of  separation,  the  husband  covenants  Effect  of  non- 
with  a  third  party  to  make  his  wife  a  certain  allowance,  and  he  ^^d'allow- 

ance. 


(r)  Johnston  v.  Sumner  (1858),  8  H.  & 
X.  261,  270  ;  and  see  per  Patteson,  J., 
BaOey  y.  CalcoU  (1841),  4  Jur.  699  ; 
Edwards  ▼.  Tiywds  (1843),  5  M.  &  G. 
624 ;  HardU  ▼.  Chant  (1838),  8  C.  &  P. 
512,  516  ;  MainwaHng  v.  Leslie  (1826), 
Moa  &  M.  18  ;  Bird  r.  Jtmes  (1828),  3 
M.  &  R.  121. 

(f)  Mixen  r.  Pick  (1838),  8  M.  &  W. 
481 ;  Emnutt  v.  Nortrni  (1838),  8  C.  &  P. 
506. 

(0  Misen  r.  Pick  (1888),  3  M.  &  W. 
481 ;  Reeve  v.  Marquis  of  Conyngham 
(1847),  2  C.k  K.  444,  overruling  Haw- 
lins  v.  Vandyke  (1800),  3  Esp.  250,  and 
the  dictum  of  Holt,  C.  J.,  in  Todd  v. 
SUikes  (1700),  1  Ld.  Baym.  444. 

(tt)  Holder  v.  Cope  (1846),  2  C.  k  IL 


437 ;  Hodgkinson  y.  Fletcher  (1814),  4 
Camp.  70. 

{x)  Hodgkinson  v.  Fletcher  (1814),  4 
Gamp.  70  ;  15  R.  R.  725  ;  LiddUno  v. 
JFilmot  (1817),  2  Stark.  86 ;  19  R.  R. 
684 ;  EmmeU  y.  J^arlon  (1838),  S  C.  k 
P.  506 ;  Johnston  v.  Summer  (1858),  3 
H.  k  N.  261  ;  Baker  y.  Sampson  (1863), 
14  G.  B.,  N.  S.  383  ;  Basdey  y.  Forder 
(1868),  L.  R.,  3  Q.  B.  559. 

(y)  Biffin  v.  Bignell  (1862).  7  H.  &  N. 
877  ;  Eastland  v.  Burehell  (1878),  3  Q. 
B.  D.  432. 

(si)  See  per  Gur.,  Johnston  v.  Sumner 
(1858),  3  H.  &  N.  261,  270 ;  and  per 
Bramwell,  B.,  Biffin  v.  Bignell  (IB62),  7 
H.  k  N.  877,  879. 
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Ce.  VIII.  8. 3.  fails  to  pay  it,  the  wife  may  pledge  his  credit  for  necessaries  (a). 

^^p^     So,  where  it  appeared  that  the  wife's  separate  maintenance  was 

Husband     provided  for  by  a  deed,  which  purported  to  be  made  between  the 

^Z).   l^aaband,  the  wife,  and  a  trustee  ou  her  behalf;  and  the  deed  was 

executed  by  the  husband  and  wife,  but  not  by  the  trustee ;  it  was 

held  that, — inasmuch  as  the  husband  could  not  be  sued  upon  the 
deed, — ^he  was  liable  to  the  plaintiff  for  necessaries  suppUed  by 
him  to  the  wife  (6).  And  so,  where  a  husband  on  separating  from 
his  wife,  instead  of  granting  her  a  continuing  allowance,  assigned 
property  to  trustees  for  her  separate  use  :  and  the  trustees  cove- 
nanted with  the  husband,  that  he  should  not  be  answerable  for  the 
debts  of  the  wife ;  it  was  held  that  this,  of  itself,  was  not  a  good 
defence  to  an  action  against  him  for  necessaries  supplied  to  her 
after  their  separation;  but  that  he  must  also  show  that  the 
trustees  had  given  effect  to  the  deed,  by  taking  possession  of  the 
property  \7hich  had  been  transferred  to  them  thereunder  (c). 

It  has  likewise  been  held,  that  a  husband  is  responsible,  if  he 
has  expressly  promised  to  pay  his  wife's  debt,  even  although  he 
may  have  made  her  a  sufficient  allowance  {d).  But  such  a  promise 
would  appear  to  be  a  mere  nudum  pactum,  and,  therefore,  not 
binding  per  se ;  although,  if  the  question  were  as  to  the  sufficiency 
of  the  allowance  made  to  the  wife,  it  might  be  evidence  to  go  to  the 
jury  that  such  allowance  was  insufficient  (e) ;  or  it  might  be  left 
to  the  jury,  as  evidence  that  the  husband  had  adopted  his  wife's 
contract  (/).  And,  where  the  husband's  promise  is  conditional,  it 
cannot  be  left  to  the  jury  as  evidence  that  he  has  adopted  his  wife's 
contract,  unless  the  plaintiff  show  that  the  condition  has  been 
complied  with  (g). 

If  a  married  woman,  who  is  separated  from  her  husband,  be 
amply  provided  with  permanent  fxmds  and  resources  of  her  own, 
although  they  are  not  supplied  by  him,  he  is  not  liable  for  neces- 
saries furnished  to  her  (h).     But  the  fact  of  her  being  in  receipt  of 


Express  pro- 
mise to  pay 
the  wife  8 
debt 


liability  of 
husband 
where  wife 
has  funds  of 
her  own, 


(a)  Nurse  T,  OrcUg  {1S06),  2  N.  R.  148. 

(b)  Per  Lord  Eldon,  C.  J.,  £u)er8  v. 
HuUon  (1800),  3  £sp.  255.  But  this 
would  not  now  be  law,  see  Separation 
deeds,  post,  p.  289. 

(c)  £urreU  v.  Booty  (1818),  8  Taunt. 
343,  and  see  note  (t;),  supra.  As  to  effect 
of  non-payment  of  alimony,  see  Sunt  y. 
J)e  Blaquiere  (1829),  5  Bing.  550  ; 
Hodgkinson  v.  Fletcher  (1814),  4  Camp. 
70 ;  15  R.  R.  726 ;  WUsm  v.  Smyth 
(1831),  1  B.  &  Ad.  801. 

(d)  Per  Lord  Tenterden,  C.  J.,  Ear- 
ruon  y.  Hall  (1832),  1  Moo.  &;  Bob.  185. 

(e)  See  per  Lord  £llenborough,  C.  J., 
Homhuckle  v.  HorvJbury  (1817),  2  Stark. 
177. 


(/)  See  Barnes  v.  JarreU  (1838),  2 
Jar.  988. 

{g)  Per  Bayley,  J.,  Holt  t.  Brim 
(1821),  4  B.  &  Al.  252,  254.  A  i)romise 
by  a  husband,  after  the  death  of  his  wife, 
to  repay  a  sum  borrowed  by  her  during 
the  coverture,  "when  convenient  to 
him,*'  has  been  held  to  be  evidence  to  go 
to  the  jury,  either  of  a  previous  authority 
for,  or  of  a  subsequent  ratification  of  her 
act;  per  Williams,  J.,  West  v.  WTueler 
(1849),  2  C.  &  K.  714. 

{h)  Johnson  v.  Sumner  {\%b%),  3  H.  * 
N.  261  ;  Diaxyn  v.  Hurrell  (1888),  8C.  & 
P.  717;  lAdlmo  v.  WU^iot  (1817),  2 
Stark.  86  ;  Cliffords,  Lalon (1827),  Moo. 
k  M.  101. 
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g  pension  allowed  her  by  the  Crown  "  daring  pleasure,"  will  not  Ch.  VIII.  a.  3. 
exempt  him  from  such  liability  (i).  ^*w^ 

It  has  also  been  suggested,  that  if  a  married  woman,  living     Husband 
separate  from  her  husband,  be  able  to  earn  enough  to  maintain  separvlim), 
herself,  this  circumstance  will  negative  her  implied  authority  to  — ; — 
ehaige  her  husband  for  necessaries  supplied  to  her  during  such  support  her- 
separation  (i).  ^"* 

Where  a  husband  wrongfully  turns  away  his  wife,  he  is  by  law  Liftbilitv  of 
liable  to  support  her ;  and  it  seems  that  he  cannot,  by  a  general  tuma^^ 
advertisement  in  the  newspapers,  or  even  by  a  particular  notice  to 
individuals  not  to  trust  her,  exempt  himself  from  liability  for 
necessaries  suitable  to  his  station  and  circumstances,  furnished  to 
her  whilst  so  living  apart  from  him  (J).  But  whether  if  the  wife, 
in  such  a  case,  had  a  sufficient  settlement,  or  was  able  to  earn  a 
living  for  herself,  the  husband  would  still  be  liable  to  support  her, 
has  been  questioned  (m). 

So  it  is  a  well-established  principle,  that  if  a  husband  iU-  or  ill-useB  liU 
treat  his  wife,  and  she,  having  reasonable  grounds  for  appre-^^^' 
hendiDg  further  personal  violence,  quits  his  house,  he  is  respon- 
sible for  necessaries,  to  the  same  extent  as  if  he  had  expelled 
her  therefrom  (n).  And  it  has  been  held  that,  in  such  a  case, 
(lie  husband  cannot  put  an  end  to  the  separation  and  to  his 
consequent  liability,  merely  by  desiring  the  wife  to  return  to 
cohabitation  (o). 

So  Lord  Ellenhorough  ruled  ( j)),  that  if  a  husband,  by  bringing 
I  mistress  under  his  roof  as  his  mistress,  render  his  house  unfit 
for  the  residence  of  his  wife,  who  thereupon  removes  and  lives 
tpart  from  him,  the  husband  is  bound  to  provide  her  with  neces- 
saries during  the  separation.  And  this  decision,  which  appears 
to  be  founded  in  good  sense  and  justice,  was  approved  of  by  Best^ 
C.  J.,  and  Parky  J.,  in  Hovliston  v.  Smyth  (q),  in  which  case,  the 
case  of  Horwood  v.  Heffer  (r),  which  seems  to  uphold  a  contrary 
doctrine,  was  said  not  to  be  law. 

So  it  has  been  held,  that  where  the  husband  by  his  cruelty 
compels  his  wife  to  live  apart  from  him,  and  there  is  no  agreement 
for  a  separate  maintenance,  but  only  the  payment  of  an  allowance 


(t)  Thomp§an  y.  Harvey  (1768),  4 
Suit.  2177. 

(It)  Johnston  y.  Sumner  (1858),  8  H.  & 
N.  261. 

(0  Per  Holt,  C.  J.,  Lungtearthy  v. 
Botkmm-e  (1699),  1  Ld.  Kaym.  444  ; 
BouJtUm  y.  FrtiUice  (1745),  Str.  1214  ; 
more  faUy  reported,  Selw.  N.  P.,  13th 
ed.  238  ;  Harris  y.  M<nris  (1801),  4  Esp. 
41, 

(m)  JohmMfm  y.  Sumner  (1858),  8  H.  & 
K.  261. 

aa 


(n)  Hodges  y.  Hodges  (1796),  Peake, 
Add.  Cas.  79 ;  Houliston  y.  Smyth 
(1825),  8  Bing.  127. 

(o)  Em4»y  y.  JSmery  (1827),  1  Y.  &  J. 
501. 

{p)  Aldis  y.  Chapman  (1816),  1  Selw. 
N.  P.,  13th  ed.  232  ;  and  see  Lidlow  y. 
WUmot  (1817),  2  Stark.  86,  87. 

{q)  Houliston  y.  Smyth  (1825),  8  Bins. 
127. 

(r)  HorwoodY,  Heffer  (1811),  8  Taunt. 
421. 
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Cu.  VIII.  8. 8.  which  is  not  snfficient  to  support  the  wife,  regard  heing  had  to  the 
^^^^^     means  and  position  of  the  husband,  he  is  liable  for  necessaries 
BuOxind     supplied  to  her  («). 
sLaraii^),       ^^  where  a  wife  was  living  apart  from  her  husband,  for  reasons 

which  were  sufficient  to  justify  her  in  so  doing,  and  she  had  the 

liable  for  lawful  custody  of  an  infant  child  under  the  repealed  2  &  3  Vict. 
JJ??^^  c.  54 ;  it  was  held  that  the  reasonable  expenses  of  providing  for  the 
wife  for  child,  child  were  part  of  the  reasonable  expenses  of  the  wife,  for  which 

she  could  pledge  her  husband's  credit  (f). 
Costs  of  wife's      It  has  also  been  held,  that  if  a  husband  turn  his  wife  oat  of 
mmS^     '  doors,  and  it  be  necessary  for  her  safety  to  exhibit  articles  of  the 
»®J!®88aries  for  peace  against  him,  he  is  liable  to  an  attorney  employed  by  her  for 
band  is  liable,  that  purpose ;  and  that,  if  the  attorney  sue  the  husband  for  his 
costs,  the  Court  will  not  inquire  whether  or  not  the  wife  could  have 
paid  them  out  of  her  separate  maintenance  (u).     So  it  was  held, 
before  the  Matrimonial  Causes  Act,  1857,  20  &  21  Vict.  c.  85,  that 
the  wife  had  authority  to  pledge  the  husband's  credit,  by  employing 
a  proctor  for  the  purpose  of  obtaining  a  divorce  a  mensd  et  ihoro, 
propter  gavitiam,  provided  there  was  reasonable  cause  for  such  a 
proceeding  (a;).     And   since  that  Act  it  has  been   held,   that  a 
solicitor  employed  by  a  wife,  to  take  proceedings  thereunder  against 
her  husband,  to  obtain  a  divorce  on  the  grounds  of  cruelty  and 
adultery,  may  sue  the  husband  for  his  ''  extra  costs,''  i.e.,  for  the 
costs  reasonably  incurred  by  him,  beyond  the  amount  taxed  and 
allowed  as  between  party  and  party  (y).     But  in  order  that  the 
solicitor  for  the  wife  should  be  able  to  charge  the  husband,  when 
the  action  for  divorce  is  compromised  or  fails,  he  must  prove  that 
there  were  reasonable  grounds  for  instituting  the  action,  and  the 
wife's  own  statements  to  the  solicitor  are  not  sufficient,  he  must 
examine  into  the  grounds  of  the  action  himself  (0).     So,  where  the 
wife  was  indicted  for  keeping  a  disorderly  house,  which  she  had 
conducted  with  her  husband's  concurrence :  it  was  held  that  he  was 
bound  to  pay  an  attorney  whom  she  employed  to  defend  her,  aud 
by  whom  he  knew  she  was  defended  without  objecting  thereto  (a). 
And  where  a  husband  had  deserted  his  wife,  it  was  held  that  the 
legal  expenses  incurred  by  her,  preliminary  and  incidental  to  a  suit 
for  restitution  of  conjugal  rights;    and  in    obtaining   counsel's 
opinion  on  the  effect  of  antenuptial  agreement  for  a  settlement ; 

(*)  Baker  v.  Samp8(m{l86Z),  U  C.  B.,  12  C.  B.,  N.  S.  332  ;  Re  Hooper  (1864), 

N.  S.  883.  33  L.  J.  Ch.  800,  App. 

(0  Baxdey  v.  Forder  (1868),  L.  R,  3  (y)  Ottavxiy  v.  BamiUon  (1878),  8  C. 

Q.  B.  559.  P.  D.  393,  C.  A.  ;   and  see  Harrison  v. 

(m)  Turner  v.  Bookes  (1889),  10  A.  &  Harrison  (1888),  13  P.  D.  180. 

E.   47 ;    and  see    Williams  v.   Fowler  {z)  Taylor  v.  Hailstone  (1882),  52  L. 

(1825),  M'Cl.  &  Y.  269.  J.,  Q.  B.  101. 

(ar)  Brown  v.  Ackroyd  (1856),  6  E.  &  (a)  Shepherd    v.    MachnU    (1818),  3 

B.  819  ;  and  see  Rice  v.  Shepherd  (1862),  Camp.  326. 


Seci'.  3. — Contracts  binding  the  Husband. 


243 


and  as  to  the  mode  of  dealing  with  certain  claims  which  had  ^h.  YIIL  s.  3. 
been  made  upon  her,  for  necessaries  supplied  to  her  after  her     ^^J?<^ 
hisband's   desertion;    and  as  to   a  distress  for  rent  which  was     Husband 
threatened  on  goods  of  the  husband,  which  were  in   the   house  soHirati^). 
occupied  by  her,  were  necessaries  for  which  she  had  authority  to  ~~ 

pledge  his  credit  (b). 

Bat  where  a  wife  who  had  been  ill-treated  by  her  husband, 
indicted  him  for  assaulting  and  imprisoning  her :  it  was  held  that 
a  part^  who  had  advanced  money  to  the  attorney  for  the  prosecu- 
tion, without  which  he  would  not  have  undertaken  it,  could  not 
recoTer  the  amount  from  the  husband,  as  money  supplied  to 
procore  necessaries  for  her  (c) ;  the  distinction  being,  that  this  was 
a  proceeding  taken,  not  for  the  protection  of  the  wife,  but  for  the 
pnnishment  of  the  husband  {d).  Nor  is  the  husband  liable  for  the 
expenses  of  his  wife's  trustee,  in  procuring  a  counterpart  deed  of 
separation  to  be  prepared  and  executed  (e). 

Let  U8  now  consider  the  husband's  liability  on  contracts  entered 
into  by  his  wife,  during  their  separation,  occasioned  by  the  act  or 
misconduct  of  the  wife. 

Where  the  wife  is  guilty  of  adultery  (/),  and  either  elopes  from  Husband  not 
her  husband,  or  is  expelled  by  him  from  his  house  on  that  account;  ^^e  is  guilty 
or  if  she  be  guilty  of  adultery  while  Uving  apart  from  her  husband  of  adultery, 
in  consequence  of  his  misconduct,  and  there  has  been  no  subse- 
qnent  condonation  of  the  offence,  her  implied  authority  to  pledge 
lus  credit  is  put  an  end  to  (9) ;  and  he  ceases  to  be  liable  for 
necessaries  supplied  to  her  during  their  separation,  although  he  do 
not,  generally  or  specially,  prohibit  tradesmen  from  trusting  her  (h) ; 
and  although  he  himself  has  likewise  committed  adultery,  and  his 
wife  has  offered  to  return  {%). 

But  where  a  tradesman  had  notice  that  the  husband  had  sepa- 
rated from  his  wife,  on  a  mere  charge  against  her  of  adultery — of 
which  no  proof  was  given ; — ^it  was  held  that  he  was  liable  for  such 
articles  as  the  tradesman  could  prove  were  actually  needed  by  the 
wi£e  at  the  time  he  supplied  them  (A;). 


(ft)  Wilson  V.  Ford  (1868),  L.  R.,  8 
Cx.  63. 

(e)  (IHndeU  y.  Oodnumd  (1836),  5  A. 
*  *L  755. 

[d)  Per  Lord  Campbell,  C.  J.,  Brown 
▼.  Aekroyd  (1856),  5  E.  &  B.  81 »,  826. 

i«)  Ladd  V.  Lynn  (1837),  2  M.  &  W. 

its. 

(/ )  But  the  verdict  of  a  jury,  in  a  suit 
is  the  DiYorce  Court,  is  not,  per  se, 
Mfficient  evidence  of  this ;  Needham  y. 
^rmner  (1876),  L.  R.,  1  C.  P.  583. 


{g)  Cooper  v.  Lloyd  (1859),  6  C.  B., 
N.  S.  519. 

{h)  Morris  v.  Martin  (1726),  Str.  647 ; 
Mainwaring  v.  Sands  (1726),  id.  706. 

(t)  Qovier  v.  ffancoek  (1796),  6  T.  R. 
603  ;  3  R.  R.  271.  Nor  is  he  liable, 
under  such  circumstances,  to  any  penalty 
for  not  supporting  his  wife  ;  Bex  y. 
Flintan  (1830),  1  B.  &Ald.  227  ;  CuUey 
y.  Charman  (1881),  7  Q.  B.  D.  89. 

{k)  Per  Lord  Abinger,  C.  B.,  Hardis 
V.  Grant  (1838),  8  C.  &  P.  512. 
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Ch.  VIII.  8. 8.      j^i  the  adultery  of  the  wife,  after  a  formal  separation  hy  deed, 

^^^^     whereby  the  husband  covenanted  with  a  trustee  to  allow  her  an 

Husband     annuity  absolutely,  was  held  to  be  no  answer  to  an  action  for  the 

S^raiim)    anretuTS ;  although  there  had  been  the  sentence  of  an  Ecclesiastical 

Court  confirming  the  adultery  (Z). 
Misconduct  of  And  where  it  appeared  that  the  defendant,  knowing  that  his  wife 
had  committed  adultery,  separated  from  her,  but  allowed  her  to 
remain  in  his  house  with  two  children  bearing  his  name,  and  with- 
out making  any  provision  for  her,  and  she  was  living  in  the 
defendant's  house  in  a  state  of  adultery  at  the  time  the  goods  in 
question  were  delivered :  it  was  held  that  he  was  liable  (m) ;  but 
this  case  may  be  explained  on  the  ground  that  the  wife  remained 
the  apparent  mistress  of  the  establishment  (n) ;  and  that  if  the 
husband,  on  separating  from  an  adulterous  wife,  were  to  make  a 
suitable  provision  for  her  support  and  that  of  his  children,  he 
would  not  be  liable,  even  to  a  person  who  was  not  aware  of  the  state 
in  which  the  wife  was  living  at  the  time  (o). 

And  so  where  a  husband,  after  conniving  at  his  wife's  adultery, 
then  turns  her  out  of  his  house  without  means  of  support,  he  will 
be  liable  for  necessaries  supplied  to  her  while  so  living  separate  (|)). 

It  is  likewise  well  decided,  that  if  a  wife  depart  from  her  husband 
without  his  consent,  and  continue  absent  from  him,  he  is  not  liable  to  a 
tradesman  who,  during  the  separation,  supplies  her  even  with  neces- 
saries ;  although  she  may  not  have  been  furnished  with  any  means  of 
support  by  her  husband,  and  may  not  have  been  guilty  of  adultery  (g). 

But  it  does  not  appear  to  have  been  decided  whether,  if  the  wife, 
not  having  been  guilty  of  adultery,  ofier  to  return  to  her  husband, 
and  he  refuse  to  receive  her,  this  is  sufficient  of  itself  to  revive  her 
authority  to  pledge  his  credit  (r). 

If,  however,  after  an  elopement,  the  wife  return,  and  the  husband 
be  reconciled  and  receive  her  again,  he  becomes  liable  upon  her 
contracts  entered  into  after  the  reconciliation,  precisely  to  the 
extent  to  which  he  was  responsible  before  her  elopement,  and  as  if 
it  had  not  taken  place  («). 


Husband  not 
liable  when 
wife  leaves 
him  without 
his  consent. 


(Q  Jee  V.  Thurlow  (1824),  2  B.  &  C. 
547  ;  Baynon  v.  Batley  (1832),  8  Bing. 
256  ;  and  see  Charleswwih  v.  HoU  (1878), 
Lfc  n«i  9  Ex.  3o. 

(m)  Norton  v.  Fazan  (1798),  1  B.  &  P. 
226. 

(n)  See  per  Wille-s,  J.,  in  Cooper  v. 
Lloyd  (1859),  6  C.  B.,  N.  S.  519. 

(o)  Atkyn*  v.  Fearce  (1857),  2  C.  B., 
N.  S.  768. 

(p)  Wilson  v.  Glossop  (1888),  20  Q.  B. 
D.  354,  C.  A. 

{q)  Johnston  v.  Sumner  (1858),  3  H. 
&  N.  261,  266  ;  Mcmhy  v.  SooU  (1659),  1 


Sid.  109,  129,  Res.  3 ;  Bac.  Abr.  Baron 
and  Feme  (H.) ;  Hindley  t.  Marquis  of 
Westmeath  (1827),  6  B.  &  C.  200 ;  and 
see  Child  v.  Eardyman  (1781),  Str.  875. 

(r)  See  Johnston  v.  Sumner  (1858),  8 
H.  k  N.  261,  266;  Manby  v.  Scott{\^b9\ 
1  Sid.  109,  129,  Res.  8 ;  in  which  case 
notice  had  been  given  to  the  plaintiff  not 
to  tnist  the  wife ;  and  see  observations 
on  Manby  v.  ScoU,  in  Hunt  v.  Ik  Bla- 
quiere  (1829),  5  Bing.  550,  557,  560. 

(«)  BobiMon  v.  Oreinold  (1705),  1  Salk. 
119;  Harris  v.  Morris  (1801),  4  £sp.  41. 
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(d)  Husband's  Liability  aft^r  Wife's  Death.  Contracts 

bijiding 

The  husband  is  liable  for  the  wife's  foneral  expenses,  although     HtuUHjmuL 
sometimes  these  are  ordered  to  be  paid  out  of  the  separate  estate  (t). 

A  husband  who  takes  out  administration  is  liable,  like  any  other 
administrator,  to  debts  as  far  as  there  are  assets  (u).  But  he  is 
not  liable  for  ante-nuptial  debts  by  reason  of  taking  his  wife's  pro- 
perly in  his  marital  right  (x).  The  husband  is  also  entitled  to  his 
wife's  separate  estate,  if  she  dies  intestate,  in  his  marital  right  (^). 


Sect.  4. — Contracts  between  Husband  and  Wife, 

(a)  Effect  of  Marriage  on  Ante-nuptial  Contracts, 

The  marriage  between  obligor  and   obligee  extinguished  the  Ante-nuptial 


contracts, 


contract,  and  it  could  not  after  be  sued  upon  (z),  except  in  the  case  ^ffe^f 
proYided  for  by  section  18  of  the  Act  of  1882,  that  as  between  nago  on. 
husband  and  wife,  unless  there  be  any  contract  between  them  to 
the  contrary,  her  separate  property  should  be  liable  for  contracts ; 
but  this  is  a  contract  by  way  of  settlement.  Contracts  before 
marriage  to  live  separate  are  contrary  to  public  policy  and  void  (a), 
and  so  too  are  agreements  for  future  separation. 

Further,  marriage  had  the  effect  of  rendering  a  previous  convey- 
ance of  the  wife  of  her  property  to  a  third  person  in  fraud  of  her 
husband's  marital  right  voidable  in  an  action  by  him,  but  as  the 
husband's  interests  are  now  very  slight,  it  would  seem  that  this 
doctrine  is  now  obsolete  (b). 

Marriage  articles  and  marriage  settlements,  which  are  contracts 
before  marriage  between  the  intending  husband  and  wife  in 
consideration  of  marriage  lie  outside  the  scope  of  this  work ;  but  it 
may  be  pointed  out  that  marriage  is  in  itself  consideration,  and  an 
ante-nuptial  settlement  in  consideration  of  it;  or  a  post-nuptial 
settlement  following  ante-nuptial  articles,  will  be  good  both  as 
against  the  husband  and  his  creditors,  except  in  certain  special 
cases,  as,  where  a  man  having  married  a  woman  with  whom  he  has 
previously  cohabited,  and  a  settlement  thereon  of  all  his  properly 

(0  See  Bradshaw  v.  Beard  (1862),  12  {y)  See  Surman  v.  WharUm,  [1891]  1 

a  B.,  N.  S.  344  ;  In  reMacMyn  (1886),  Q.  B.  491. 

SS  Ch.  D.  575.  (z)  Post   y.   Nedham  (1611),   8  Ren. 

(ft)  Williams   on    Ezon.  ;    and   see  185  a;  Butler  v.  BuOer  (1885),  14  Q.  B. 

sect.  23  of  the  Act  of  1882  ;  Turner  v.  D.  831. 

OantJiM  (1879),  7  L.  R.,  Ir.  84.  (a)  Dagg  v.  Dagg  (1882),  7  P.  D.  17. 

{x)  Heard  v.   Stanford  (1785),   3  P.  {h)  Strathmore  v.  Bowes,  Wh.  i  T.  L. 

Wms.  409 ;  Bell  v.  Stacker  (1882),  10  Q.  C,  and  cases  there  noted. 
B.  D.  129. 


mar- 


246 


Chap.  VIIL — Contracts  with  Married  Women. 


Gh.  YIII.  8. 4.  ^as  set  aside  as  frandnlent  against  creditors  (c).     The  Court  of 

^^'^     Chancery  specially  protected  settlements  and  married  women,  and 

Hiuibandand  if  after  the  husband    had  a^nreed  to   settle  no   settlement  was 

Wife 

^  '  executed  and  no  trustees  appointed,  it  enforced  the  agreement  by 
saying  the  husband  was  a  trustee  for  the  wife,  and  thus  protected 
the  settled  property  against  his  creditors  {d). 

In  case  of  mistake  between  the  parties,  where  the  settlement 

does  not  carry  out  their  intention,  it  may  be  rectified;    but  no 

misrepresentation  by  the  wife  either  as  to  her  ante-nuptial  conduct 

and  virtue  («),  or  as  to  the  extent  and  amount  of  her  property  (/), 

will  avail  to  set  aside  the  settlement  on  the  ground  of  fraud,  for  the 

marriage,  which  is  indissoluble,  is  the  true  and  main  consideration. 

Marruce  If  a  marriage  be  induced  by  the  promise  of  one  of  the  parties  to 

promise  tiT      leave  property  by  will  to  the  other,  such  a  promise  may  be  enforce- 

^76  property  able  at  any  time  after  the  marriage.    This  seems  to  result  from  the 

case  where  the  intended  husband  promised  to  leave  the  intended 

wife  a  house  and  land  for  life,  but  after  the  marriage  conveyed  it  to 

a  third  person,  and  the  Court  held  that  the  wife  had  an  immediate 

right  of  action  for  damages,  the  measure  of  which  was  the  value 

of  the  possible  life  estate  to  which  the  plaintiff  would  be  entitled  if 

she  survived  the  defendant  (^). 

As  to  infants  and  their  settlements,  see  anUa^  p.  180,  Infants. 


Right  to 

contract  in 
Eqnity  and 
under  Act  of 
1882. 


(b)  Contrctcts  between  Husband  and  Wife  during  Marriage* 

At  common  law  husband  and  wife  being  one  person  Qi)  could 
not  contract  with  one  another  (i),  but  where  a  wife  has  separate 
property  she  can  contract  with  her  husband  just  as  much  as  with 
anyone  else  (A;),  and  in  such  contract  she  is  subject  to  the  require- 
ment of  the  law  of  ordinary  contracts  (Q. 

A  post-nuptial  settlement  between  husband  and  wife  is  not 
necessarily  voluntary ;  if  husband  and  wife,  both  having  interests. 


(c)  Colombine  v.  PenJiaU  (1853),  1  Sm.  k 
G.  228;  Bulmer  v.  HurUer  (1869),  8  £q.  46. 

{d)  See  Ex  parte  Whitehead,  In  re 
Whitehead  (1885),  18  Q.  B.  D.  419,  C. 
A.,  where  it  was  discussed  if  the  Statute 
of  Frauds  would  apply;  and  Dye  v. 
Dye  (1884),  18  Q.  B.  D.  147,  C.  A., 
where  it  is  laid  down  that  in  order 
to  settle  the  wife's  realty,  the  require- 
ments of  the  Statute  of  Frauds  must  be 
complied  with,  although  an  informal 
instrument  would  suffice  as  a  renuncia- 
tion by  the  husband  of  his  right  and  to 
constitute  him  a  trustee  for  her. 

(e)  Johnston  v.  Johnston  (1885),  52 
L.  T.  76 ;  88  W.  R.  289,  C.  A.,  affirming 
S,  C.y  sub  nom.  J.  v.  /.,  63  L.  J.,  Ch. 
1014.   As  to  variation  of  marriage  settle- 


ments for  wife's  miscondoct,  see  Matri- 
monial Causes  Acts,  1859  and  1878. 

(/)  Heneage  v.  Hejieage  (C.  A.),  The 
Times,  May  16,  1878,  referred  to  in/,  v. 
/.,  sup. 

{g)  Synge  v.  Synge,  [1894]  1  Q.  B.  466. 

(h)  As  to  how  far  husband  and  wife 
are  still  one  person,  see  In  re  Mareh^ 
Mander  v.  HarrU  (1884),  27  Ch.  D.  166; 
Wennhak  v.  Morgan  (1888),  20  Q.  B.  D. 
685. 

(i)  See  per  Lords  Solbome  and  Black- 
burn in  CahiU  y.  CahUl  (1883),  8  App. 
Cas.  420. 

{ic)  Butler  v.  BiUler  (1885),  16  Q.  B. 
D.  374,  C.  A. 

(l)  See  Williams  v.  Walker  (1882),  9 
Q.  B.  D.  676. 
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agree  to  give  up  something  that  is  a  contract  for  consideration,  and  Ch  Vlll.  &  4. 
the  settlement  following  it  will  he  good  as  against  purchasers  and     ^^^fj^ 
creditors  (m) ;  the  Court  will  not  enter  into  the  question  of  con-  Husband  arid 

sideration,  but  in  effect  the  question  is  whether  the  transaction  is — 

one  of  bargain  or  of  gift  merely  (n). 

And  having  this  power  to  contract  with  her  husband  as  with  Wife  can  sue 
anyone  else  with  reference  to  her  separate  estate,  the  wife  can 
enforce  such  a  contract,  under  section  12  of  the  Act,  which  provides 
that  she  should  have  the  same  civil  remedies  against  all  persons, 
including  her  husband,  for  the  protection  and  security  of  her  separate 
property,  as  if  such  property  belonged  to  her  as  a  feme  ftole  (o). 

And  with  regard  to  dealings  between  husband  and  wife,  t^©?^^^** 
right  of  the  wife  to  prove  as  a  creditor  in  her  husband's  bankruptcy  right  of  wife 
is  restricted  by  sect.  3  of  the  Act  of  1882,  providing  that  "  any  ^  V^^^- 
money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  to  her  ^^  ^^  jggg^ 
husband  for  the  purpose  of  any  trade  or  business  carried  on  by  him 
or  otherwise,  shall  be  treated  as  assets  of  the  husband's  estate  in 
case  of  his  bankruptcy,  under  a  reservation  of  the  wife's  claim  to  a 
dividend  as  a  creditor  for  the  amount  or  value  of  such  money  or 
other  estate  after,  but  not  before  all  claims  of  the  other  creditors 
of  the  husband  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied."     But  this  section  is  not  retrospective 
BO  as  to  affect  previously  existing  rights  (p). 

It  is  only  where  the  husband  is  a  trader  that  the  wife's  rights 
to  prove  in  his  bankruptcy  are  postponed ;  and  even  then,  if  the  loan 
by  the  wife  to  the  husband  trader  was  for  purposes  unconnected 
with  his  trade  or  business,  she  can  prove  in  full  (g),  and  the  words 
''  or  otherwise "  in  the  section  quoted  seem  either  to  bear  no 
meaning,  or  they  must  be  construed  as  words,  ejvsdem  generis  in 
the  '^  trade  or  business  "  preceding  (r).  And  it  has  been  decided 
ihat  in  husband's  bankruptcy  the  burden  of  proof  is  on  the  wife  to 
show  for  what  purpose  she  lent  her  husband  the  money.  The 
natural  inference  would  be  that  she  lent  him  the  money  for  the 
purpose  of  his  trade  or  business,  and  it  rests  with  her  to  prove  the 
contrary  («).     Nor  can  she  vote  until  the  other  creditors  have  been 


(»)  In  re  Faster  A  Lister  (1877),  6  Ch. 
D.  87 ;  Teasdale  v.  BraiihwaiU  (1887), 
4  Ch.  D.  85 ;  5  Ch.  D.  630  ;  foUowlDg 
H«wi$on  V.  Negus  (1853),  22  L.  J.,  Ch. 
655,  App.  ;  and  cf.  cases  there  referred 
to. 

(k)  Per  Turner,  L.  J.,  in  Tovonend  v. 
T<ikcr  (1866),  L.  R.,  1  Ch.  446,  at  p. 
458. 

(o)  As  to  what  actions  are  for  the 
protection  of  separate  property,  see  R.  v. 
Xwrf  Mayw  of  I/mdm  (1886),  16  Q.  B. 
D.  772,  referring  to  Summers  v.    City 


Bank  (1874),  L.  R.,  9  C.  P.  580. 

{p)  Ex  parU  H<mu  (1886),  64  L.  T. 
801. 

(g)  Ex  parte  Tidswell^  In  re  Tidswell 
(1887).  66  L.  J.,  Q.  B.  648. 

(r)  See  the  observation  of  Cave,  J.,  on 
these  words  in  Ex  parte  Tidsioell,  sup. ; 
but  for  a  contrary  view,  see  per  Chatter- 
ton,  V.-C,  in  Alexander  v.  BarnhUl 
(1888),  21  L.  R.,  Ir.  611. 

(»)  Per  Cave,  J.,  in  Ex  parte  District 
Bank  of  London^  In  re  Genese  (1886),  16 
Q.  B.  D.  700. 
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Ch. VIII. 8. 4.  paid.      Neither  can   "or  otherwise"  be  applied  to  the  words 

j^j^J^     "  carried  on  by  him,"  for  it  is  only  where  the  husband  is  the  sole 

Hiuhand  and  trader  that  she  is  postponed,  if  she  lends  money  to  a  firm  in  which 

■ —  he  is  a  partner,  she  can   prove  in  full,  for  the  section  is  to  be 

adSnUtra^     construed  strictly  (t),    A  widow,  as  administratrix,  can  exercise  her 
trix.  right  of  retainer  so  as  to  get  priority  for  her  debt,  even  although  it 

were  lent  to  the  husband  for  his  trade  (u). 


(c)  Separation  Deeds, 

Validity  The  validity  of  separation  deeds  depends  on  two  legal  doctrines : 

first,  that  a  wife  possessing  separate  estate  can  contract  with 
reference  to  that  separate  estate  with  her  husband  as  much  as  with 
anyone  else ;  and  secondly,  that  as  husband  and  wife  could  always 
commence  a  matrimonial  suit  against  each  other,  a  power  to  com- 
promise such  suit  is  reasonably  incident  to  the  power  to  commence 
them ;  and  the  compromise  of  a  matrimonial  suit  is  a  mutual 
consideration  for  such  a  contract,  whether  the  husband  contracts 
to  pay,  or  the  wife  gives  up  property  (x). 

It  has  been  held  that  a  separation  agreement  and  the  contract  to 
live  separate  will  be  vaUd,  although  no  action  has  been  commenced 
or  threatened,  and  that  the  issuing  of  a  writ  is  a  mere  technicality, 
and  that  such  an  agreement  binding  not  to  sue  is  consideration  for  a 
contract  mutually  binding  on  either  not  to  enforce  cohabitation  (y). 
Articles  of  separation  entered  into  after  the  institution  of  an 
action  may  be  enforced  by  specific  performance  by  ordinary 
execution  of  deed  with  all  usual  and  proper  clauses  (z) ;  the  com- 
promise may  be  made  a  rule  of  Court  (a) ;  no  trustee  is  necessary, 
and  it  may  be  merely  verbal  (6). 
S«^»tion  But  a  separation  deed  brought  about  by  the  fraud  of  the  trustee 

abontbyfraud  who  had   Committed  adultery  with  the  wife,  and  concealing  this 

of  teustee,       fj.QQj  ^he  husband  induced  him  to  enter  into  the  separation  deed  is 
void.  ^ 

void  (c) ;  though  where  the  trustee  was  the  wife*s  father  and  con- 
cealed from  the  husband  the  fact  that  his  wife  was  then  by  him 
(the  husband)  pregnant,  this  was  not  sufficient  to  invalidate  the 


(t)  Ex  parte  Nottingham^  In  re  Tuff 
(1887),  19  Q.  B.  D.  88. 

(m)  May,  In  re  (1890),  45  Ch.  D.  499. 

(x)  Cahill  V.  CaMll  (1883),  8  App. 
CflS  420 

(y)  Besant  v.  Wood  (1879),  12  Ch.  D. 
605,  per  Jessel,  M.  R.  ;  Aldridge  v. 
Aldridge  (1888),  13  P.  D.  210,  per 
Hannen,  Pres.  ;  McGregor  v.  McGregor 
(1888),  21  Q.  B.  D.  424,  C.  A.  ;  but 
Lord  Selborne  reserved  his  ophiiou  on 
this  in  Cahill  v.  Cahill  (1883),  8  App. 
Cas.  420. 


(is)  Wil8(m  V.  WiUon  (1848),  1  H.  L. 
Cas.  538 ;  5  H.  L.  Cas.  40 ;  Gibb8  ▼. 
Harding  (1870),  8  Eq.  490  ;  5  Ch.  3S6  ; 
Hart  V.  HaH  (1881),  18  Ch.  D.  670;  and 
see  form  of  decree  in  Seton  on  Decrees, 
vol.  it. 

(a)  Smythe  v.  Smythe  (1887),  18  Q.  R 
D.  544. 

(6)  McGregor  v.  McGregor  (1888),  21 
Q.  B.  D.  424,  C.  A. 

(c)  Evans  v.  Edmonds  (1853),  13  C.  B. 
777. 
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deed,  fraud  not  being  alleged  or  proved  (d) ;  and  likewise,  when  the  Ch.  VIIL  &  4. 
wife,  in  order  to  be  at  liberty  to  live  in  adultery,  and  concealing     ^^!^ 
this  from  the  husband,  induced  him  fraudulently  to  execute  a  sepa-  Euabamd  and 
ration  deed,  this  will  be  invalid  («).  (SepaSnMyn 

A  stipulation  in  articles  of  separation  that  the  parties  would      l>eed8). 
facilitate  a  divorce  is  not  merely  void  in  itself  as  contrary  to  public  Fadlitating 
policy,  but  so  objectionable  that  it  vitiates  and  avoids  the  whole  ^^^'^ 
deed   (/) ;   and  an  agreement  for  future  separation   is  entirely 
void  (g). 

The  provisions  and  construction  of  separation  deeds  vary  of 
course  considerably  according  to  the  intention  of  the  parties  and 
the  language  of  each  particular  deed,  but  the  usual  stipulation  may 
be  divided  into  1,  the  separation  itself,  that  parties  should  live 
separate  (i.e.,  will  not  sue  for  restitution  of  conjugal  rights),  and 
will  not  compel  one  another  to  cohabit,  and  will  not  molest ;  2, 
pecuniary  covenants,  that  the  husband  will  pay  the  wife  an  annuity, 
he  reconveying  her  property  to  her,  and  she  releasing  her  dowry 
and  interests  under  the  settlement  to  him,  and  a  covenant  by  a 
trustee  to  indemnify  the  husband  against  the  debts. 

The  covenants  "  not  to  molest  or  interfere  with  way  of  living,"  No  bar  to 
will  not  prevent  either  party  from  suing  for  a  divorce,  for  any  fresh 
subsequent  matrimonial  offence,  it  is  not  a  licence  to  commit  adultery 
although  it  may  estop  her  from  suing  for  increased  alimony  (h). 

But  where  an  action  has  been  actually  commenced  and  then 
eompromised  or  even  threatened,  and  the  cause  of  action  recited 
in  the  separation  deed,  the  parties  cannot  sue  again  for  the  same 
offence:  nor  will  subsequent  misconduct  revive  previous  offences 
by  analogy  to  condonation  (i). 

But  a  separation  deed  may  sometimes  amount  to  connivance  Bar  to 
or  licence  to  commit  adultery  (A:),  in  which  case  it  will  be  'voidy  query: 


(rf)  KendaU  v.  JFebster  (1862),  1  H.  & 
a  440. 

(<)  Evans  v.  CarringUm  (1860),  2  De 
6.,  F.  ft  J.  481,  per  Lord  Campbell,  C, 
fbllowiog  Evaiis  v.  Edmonds,  8up.  ;  see 
remarks  of  Cotton,  L.  J.,  Fearon  v.  Earl 
of  AyUsford  (1884),  14  Q.  B.  D.  792, 
a  A- 

(/)  ffope  V.  Hope  (1857),  8  De  G.,  M. 
fc  G.  78 ;  cf.  Hunt  v.  Hunt  (1884),  28 
Ch.  D.  606,  C.  A. 

(^)  Hindley  v.  Westmeath  (1827),  6 
B.  ft  C.  200  ;  Westmeath  v.  Salisbury 
(1881).  6  BIL  N.  S.  889  (H.  L.);  Cart- 
wriqkt  v.  Cariwright  (1853),  3  De  G.,  M. 
ft  G.  982 ;  H.  y.  W,  (1857),  3  K.  ft  J. 
S82;  Merryweatker  y.  Jones  (1864),  4 
Giff.  509. 

(*)  Tfiomas  y.  Everard  (1861),  6  H.  ft 
17.  448 ;  fViUiams  v.  Bailey  (1866),  2 


Eq.  781 ;  Br(nm  y.  Broum  (1868),  7  Eq. 
185  ;  Morrall  y.  Morrall  (1881),  6  P.  D. 
98;  Oandy  v.  Oandy  (1882),  7  P.  D.  168, 
C.  A.  ;  Tress  y.  Tress  (1887),  12  P.  D. 
128 ;  Moore  v.  Moore  (1887),  12  P.  D. 
193  ;  Isard  y.  Izard  (1889),  14  P.  D.  45; 
and  cf.  Rowley  y.  BowUy  (1866),  L.  B., 
1  Sc.  ft  Div.  Ap.  68 ;  /.  G,  y.  E.  O. 
(1870),  88  Maryland,  401  (Amer.),  but 
decided  on  English  principles  on  the 
citation  of  English  cases. 

(t)  Wilson  y.  Wilson  (1848),  1  H.  L. 
C.  538  ;  6  H.  L.  Ca.  40 ;  Rowley  v, 
Rowley  (1866),  L.  R.,  1  Sc.  ft  Diy.  An. 
68  ;  Flower  y.  Flower  (1871),  25  L.  T. 
902  ;  Rose  y.  Rose  (1883),  8  P.  D.  98, 
C.  A.  ;  Aldridge  y.  Aldridge  (1888),  18 
P.  D.  210. 

(*)  Ross  y.  Ross  (1869),  L.  R.,  1  P.  ft 
M.    784  ;    see    the    cases    thereon  well 
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against 

creditors, 

query. 


and  it  has  been  held  to  be  a  bar  to  recovering  damages  against  an 
adulterer  (Z). 

Under  a  covenant  not  to  molest  or  interfere,  the  Courts  ^ill 
actively  interfere  and  prevent  by  injunction  a  husband  following  his 
wife  and  attempting  to  visit  or  take  possession  of  her  (m).  That 
adultery  on  the  part  of  a  wife  does  not  amount  to  molestation  is 
settled  by  Fearon  v.  Earl  of  Aylesford  (n),  the  main  result  of 
which  seems  to  be  that  "  molestation  "  must  be  intentional. 

The  pecuniary  covenants  are  usually  by  the  husband  to  pay  an 
annuity,  and  by  the  wife  to  give  up  property  or  claims.  As  to  the 
wife,  she  can,  as  before  said,  enter  into  any  contract  with  reference 
to  her  separate  estate,  and  the  consideration  above  referred  to  will 
support  such  a  contract ;  but  she  cannot  enter  into  a  contract  with 
her  husband,  which  if  entered  into  by  her  with  a  third  party  would 
be  void,  and  therefore,  though  she  can  relinquish  any  of  her 
separate  estate  as  to  which  her  anticipation  is  not  restrained,  and 
deal  with  reversions  or  her  non-settled  realty  by  deed  acknowledged, 
she  cannot  render  herself  personally  liable  to  pay  money,  and  acts 
requiring  to  be  acknowledged  must  be  acknowledged  (o). 

Covenants  by  a  husband  to  pay  an  annuity  can  certainly  be  enforced 
against  him  by  the  wife  or  the  trustees ;  and  an  allegation  of  a 
breach  by  her  is  no  bar  to  an  action  against  him  on  the  covenants, 
for  unless  there  is  something  to  the  contrary  each  covenant  is 
independent  (p). 

Whether  or  not  a  separation  deed  will  be  good  as  against 
creditors  of  and  purchasers  from  the  husband,  depends  on  the 
circumstances  of  each  particular  deed,  and  no  fixed  rule  can  be  laid 
down  (g) ;  the  former  law  took  as  a  test  of  valuable  consideration 
the  indemnity  by  the  trustees  to  the  husband  against  the  wife's 
debts,  but  as  we  have  seen,  trustees  are  not  necessary  to  a  sepa- 
ration deed;  and  the  deed  itself — see  ante,  p.  289 — prevents 
the  wife  from  pledging  the  husband's  credit.  But  it  has  been 
decided  that  an  annuity  under  a  separation  deed  following  the 
compromise  of  an  action,  the  amount  being  fixed  by  a  judge,  is 
proveable  in  the  husband's  bankruptcy  (r). 


Biimmarised  in  Bishop  on  Marriage  and 
Divorce  (Ainer.)i  6th  ed.,  vol.  ii.,  25 
and  25  a. 

(/)  See  Izard  v.  Izard  (1889),  14  P.  D. 
45,  and  the  cases  collected  in  note  thereto. 

(m)  Sanders  v.  Bodway  (1852),  16 
Beav.  207;  and  as  to  what  is  interfering, 
see,  too,  Bemni  v.  Wood  (1879),  12  Ch. 
D.  605,  at  p.  627,  per  Jessel,  M.  R. 

(n)  Fearon  v.  Aylesford  (1884),  14  Q. 
B.  D.  792,  C.  A. 

(o)  Cafiill  V.  Cahill  (1883),  8  App. 
Cas.  420,  per  Lord  Selborne,  L.  C. 


(p)  Fearon Y.  Aylesford,  Earlof{lSBi\ 
14  Q.  B.  D.  792,  C.  A. 

{q)  Eohhs  v.  HuU  (1788),  Cox,  445  ; 
Nix(m  V.  HamUlon  (1838),  1  Ir.  Eq. 
Eep.  46  ;  2  Dr.  &  Wal.  364 ;  Chugh  v. 
Lambert  (1839),  10  Sim.  174  ;  Walrtmd 
V.  Walrond  (1858),  John.  18;  Cowk  v. 
Foster  (1860),  1  J.  &  H.  80  ;  and  see 
Eversley  Dom.  Rel.,  vol.  i.,  p.  479; 
May,  Fraud.  Con  v.,  2nd  ed.,  301,  309. 

(r)  Ex  parte  Neal,  In  re  Batey  (1880), 
14  Ch.  D.  579,  aliter  formerly,  see 
Parker  v.  Ince  (1859),  4  H.  &  N.  53. 
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The  adultery  of  the  wife  («),  or   even   a   divorce   (t),  does  not  Ch.  VIII.  s.  4. 
release  the  husband  from  his  covenant  to  paj*,  and  it  is  therefore     ^^Jjj^ 
that  the   "dum  casta"   clause  is  inserted  in  separation  deeds,  Husband  and 
whereby  the  husband's  liability  is  determined  by  the  adultery  of  (SepanOum 
the  wife  (w).     This  clause,  however,   has  been  held  not  to   be      l^eeds). 
a  "  usual  covenant "  to  be  inserted  under  articles  providing  for  a  Effect  of 
separation  deed  with  usual  covenants  (x). 

Neither  is  the  husband's  adultery  a  breach  of  any  implied 
covenant  on  a  separation  deed  (y).  But  on  a  dissolution  of 
marriage,  though  not  a  judicial  separation  (^),  the  Divorce  Court 
has  power  to  vary  a  separation  deed  under  the  Matrimonial  Causes 
Acts,  1859  and  1878,  22  &  28  Vict.  c.  61,  and  41  &  42  Vict, 
c  19  (z) ;  that  is  to  say,  if  the  separation  deed  was  executed  after 
the  passing  of  the  Act  of  1859  (a). 

On  reconciliation  and  renewal  of  cohabitation,  the  Courts  will  Reconciliation 

ftvoids  deed. 

presume  that  it  is  the  intention  of  the  parties  that  the  deed  is  to 
come  to  an  end  without  more ;  and  the  effects  of  it  entirely  done 
away  with  (6). 

It  is  settled  law  that  all  the  covenants  in  a  separation  deed  are  Breach  of 
independent,  and  not  so  far  reciprocal  that  the  observance  of^^^®'*"*^ 
one  is  a  condition  subsequent  on  the  breach  of  which  the  other 
fails  (c) ;  therefore,  non-payment  by  the  husband  to  the  wife  or  her 
trustees  of  the  annuity  secured  by  the  separation  deed,  although  it 
will  allow  her  to  pledge  his  credit  to  tradesmen,  will  not  permit  her 
to  take  proceedings  for  restitution;  nor  does  such  non-payment 
amount  to  "  desertion,"  so  as  to  allow  the  wife  to  summon  the 
hasband  under  the  Summary  Jurisdiction  (Married  Women)  Act, 
1895,  58  &  59  Vict.  c.  39  (d). 

And  any  savings  from  a  separation  allowance  to  a  married 
woman  become  her  separate  property  (e). 


(4)  Ba/ffnon  ▼.  Batley  (18S2),  8  Bing. 
256 ;  Fearon  y.  Ayles/ord  (1884),  14  Q. 

B.  D.  79%  C.  A. 

(0  Jee  v.  Thurlaw  (1824),  2  B.  &  0. 
547 ;  Ooslin  ▼.  Clark  (1862),  12  C.  B., 
N.  &  681 ;  CharUnoorth  v.  HoH  (1878), 
L.  &,  9  Ex.  38 ;  OrarU  v.  Budd  (1874), 
SO  Lu  T.  319. 

(«)  Feanmy.  Ayle8/ard(lSSi\  14  Q.  B. 
D.  792,  C.  A.,  per  Brett,  M.  R.,  at  p.  799. 

(z)  MaH  ▼.  Bart  (1881),  18  Ch.  D. 
670 ;  and  cf.  Bradley  y.  Bradley  (1882), 
7  P.  D.  287  ;  Harrison  v.  Harrison 
(1887),  12  P.  D.  130  and  145. 

(y)  Cfandy  v.  Chmdy  (1882),  7  P.  D. 
168,  C.  A.,  and  p«r  Bowen,  L.  J.,  in 
Oaidy  v.  Oatidy  (1885),  30  Ch.  D.  57, 

C.  A.,  at  p.  81. 

(z)  fForsley  v.  Wignall  (1869),  L.  R., 
1  P.  li  M.  648 ;  Jump  v.  Jump  (1883),  8 
P.  D.  159 ;  CUford  v.  Clifford  (1884),  9 
P.  D.  76,  C.  A. 


(a)  CharlestDorth  v.  Holt  (1873),  L.  R., 
9  Ex.  38. 

{b)  Bateman  y.  Ross  (1813),  1  Dow,  H. 
L.  235,  per  Lord  Eldon,  C.,  Nicol  y. 
Nicol  (1884),  31  Ch.  D.  524,  C.  A.,  dis- 
approving of  Lord  Campbell's  dictum 
contra  in  Bandle  v.  Oould  (1857),  8 
K  &  B.  457  ;  but  as  to  deed  intended  to 
continue  as  a  post-nuptial  settlement, 
notwithstanding,  and  after  reconcilia- 
tion, see  Negus  v.  Porster  (1882),  46 
L.  T.  675,  C.  A. 

(c)  Fearon  y.  Aylesford  (1884),  14  Q. 

B.  D.  792,  C.  A.,  per  Brett,  M.  R.,  at 
p.  800. 

(d)  Pape  V.  Pape  (1887),  20  Q.  B.  D. 
76,  decided  on  corresponding  section  of 
the  repealed  Act  of  1886. 

(e)  Brooke  v.  Brooke  (1858),  25  Beav. 
342 ;  In  re  Tharp  (1878),  8  P.  D.  76, 

C.  A.,  making  the  decision  in  Messenger  y. 
Clarke  (1850),  5  Ex.  388,  no  longer  law. 
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Sect.  1. — Agents. 


The  Common  Law  rnle  is  qui  facit  per  alium,  facit  per  se ;  and 
everything  that  a  man  may  do  for  himself,  his  authorised  agent 
may  do  for  him.  Thus,  he  may  authorise  an  agent  to  sign  for  hinoi 
unless  a  statute  requires  a  personal  signature  (a) ;  and  an  acknow- 
ledgment to  bar  the  Statute  of  Limitations  may  be  signed  by  an 
agent  duly  authorised  thereto  (b). 


Factors  and 
brokers. 


(a)  Different  Kinds  of  Agents. 

Agents  may  be  divided  into  factors  and  brokers,  auctioneers, 
shipmasters,  solicitors,  estate,  house  and  land  agents  (c). 

A  factor  is  intrusted  with  the  possession  and  apparent  owner- 
ship of  the  goods  to  be  sold  by  him  for  his  principal.  And  in  this 
respect  he  differs  from  a  broker, — the  latter  not  having,  in  general, 
the  custody  of  the  goods  or  other  property  of  his  principal,  but 


(a)  In  re  IVTiUley  Partners  (1886),  32 
Ch.  D.  887,  C.  A.;  A  v.  Kmt  {J J.  of) 
(1878),  L.  R.,  8  Q.  B.  306  ;  K  v.  MiddU- 
sex  {JJ.  of)  (1850),  20  L.  J.,  M.  C.  45. 

(6)  Mercantile  Law  Amendment  Act, 
1856,  19  k  20  Vict  c.  97,  s.  18,  making 
Syde  V.  Johnson  (1836),  2  Bing.,  N.  C. 
776,  not  law. 

(c)  See  Evans  on  Principal  and  Agent, 


2nd  ed.,  Bk.  I.,  Ch.  1,  and  Bk.  II.,  pt.  1, 
Ch.  III.  As  to  relations  between  princi- 
pals and  agents  generally,  see  Ch.  A.IX., 
sect.  5,  post ;  and  as  to  relations  between 
stockbrokers  and  their  principals,  see 
Ch.  XX.,  sect.  6,  post  The  diyiaiona 
and  instances  in  the  text  do  not  pretend 
to  be  exhaustive,  but  merely  to  take  the 
most  important  and  usual  cusses. 
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being  a  mere  negotiator  empowered  to  elFect  contracts  of  sale  or  Ch.  IX.  s.  i. 
purchase  on  his  behalf  (d).  '^'^'^ 

An  agent  for  the  sale  of  goods  sometimes  acts  under  a  del 
credere  commission ;  that  is,  for  a  higher  reward  than  is  nsnally  agents. 
giyen,  he   becomes  responsible  to  his  principal  for  the  solvency 
of  the  vendee ;  or,  in  other  words,  he  guarantees,  in  every  case  of 
sale,  the  due  payment  of  the  price  of  the  goods  sold  (e). 

An  auctioneer  is  agent  to  sell  at  an  open  sale,  and  is,  at  all  Anctioneen. 
events  after  sale,  agent  for  both  parties ;  representations  made  by 
him  at  the  sale  bind  the  principal,  and  he  is  in  a  fiduciary  capacity 
as  regards  the  vendor  both  as  to  what  is  sold  and  as  to  the  pur- 
chase-money (/). 

The  shipmaster  is  equivalent  to  inagister  navis  in  civil  law,  and  Shipmaater. 
has  authority  to  enter  into  contracts  for  usual  employment  of  the 
ship,  to  contract  for  repairs  and  necessaries  in  a  prudent  way 
when  he  cannot  communicate  with  the  owner,  and  when  he  can  in 
no  other  way  obtain  money  therefor ;  to  give  a  customary  bond  for 
such  necessaries,  but  this  will  only  bind  the  owner  if  strictly  for 
such  necessaries,  and  the  master  is  acting  bondjide  (g), 

A  solicitor,  acting  under  a  general  retainer,  has  implied  authority  Solicitors. 
to  accept  service  of  process  and  appear  for  the  client,  but  has  no 
such  authority  to  commence  an  action,  unless  such  authority  may 
be  reasonably  inferred  from  the  terms  of  the  retainer,  and  as  between 
client  and  opponent,  the  former  is  bound  by  every  act  of  his 
solicitor,  done  in  the  ordinary  course  of  practice,  and  the  solicitor 
has  authority,  in  the  absence  of  express  prohibition,  to  com- 
promise an  action  (h).  He  is  also  agent  to  receive  money  in 
an  action  (t),  and  by  sect.  56  of  the  Conveyancing  Act,  1881, 
can  receive  purchase-money,  which  he  takes  in  a  fiduciary 
capacity  (&). 

An  agent  by  the  vendor  to  find  a  purchaser,  has  authority  to  House,  estate, 
describe  the  property  and  make  statements  as  to  its  value  so  as  to  ^,^^^ 
bind  the  principal,  and  a  false  statement  so  made  vitiates  the 
contract  of  sale  (I),  and  it  would  seem  to  be  that  an  agent  to  find  a 


((£)  Baring  y.  Carrie  (1818),  2  B.  &  Al. 
IS7 ;  and  see  definition  of  "  mercantile 
agent"  in  Factors  Act,  1889,  post,  p. 
266  {k) ;  Stevens  v.  Biller  (1883),  25  CL 
D.  81,  C.  A. 

(e)  Morris  v.  Cleasby  (1816),  4  M.  &  S. 
566,  574  ;  16  R.  B.  544. 

(/)  OrowOier  v.  Elgood  (1887),  84  Ch. 
D.  691,  C.  A. ;  and  aee  Evans  on  Agency, 
2iid  ed.,  pp.  144,  145. 

{g)  Evans  on  Agency,  2nd  ed.,  p.  146, 
Story  on  Agency,  §  86;  and  see  The 
P^mlida  (1884),  9  P.  D.  177,  C.  A.  ;  and 
KUHmwcrt  v.  Cassa  MaritHma  of  Oenoa 


(1877),  2  App.  Cas.  166. 

(k)  Evans  on  Agency,  2nd  ed.,  pp.  152 
— 161 ;  and  as  to  the  relation  between 
solicitor  and  client,  see  Ch.  XIX.,  sect. 
9,  post. 

(i)  Lydney  Wigpool  Iron  Co.  v.  Bird 
(1886),  38  Ch.  D.  85,  C.  A. 

{k)  In  re  Bell  (1886),  34  Ch.  462  ;  and 
see  Gordon  v.  Jaines  (1885),  30  Ch.  D. 
249,  C.  A.  ;  and  see  Ez  parte  Edwards 
(1884),  18  Q.  B.  D.  747,  0.  A. 

(0  MuUms  V.  Millw'  fl882),  22  Ch. 
D.  194. 
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Furnished 
house  agent 


Ch.  IX.  8. 1.  purchaser,  has  no  power  to  conclade  a  contract  for  sale  without 
^^^''^A^u'^  express  authority,  so  as  to  bind  the  principal  (m). 

Agents,  not  being  land  agents,  solicitors,  auctioneers  or  appraisers, 
for  the  sale  or  letting  of  furnished  houses  at  a  rent  or  value  exceed- 
ing 252.,  must  take  out  an  annual  licence  at  a  duty  of  22.,  the 
penalty  for  acting  without  such  licence  being  202.  (n). 

A  foreign  agent,  to  purchase,  must  buy  as  cheaply  as  possible, 
and  within  the  price  (if  any)  named  by  the  principal,  and  he  must 
not  sell  to  the  principal  his  own  goods  or  take  a  secret  com- 
mission (o). 


Commission 
agents. 


(b)  Appointment  of  an  Agents  and  Revocation  of  his  Power, 

How  an  agent  An  agent,  for  whatever  purpose  he  is  appointed,  may,  in  general, 
p^tol*^  be  appointed  by  mere  words.  The  first  section  of  the  Statute  of 
Frauds  which  requires  a  lease  for  three  years  or  more  to  be  in  writing, 
signed  by  the  lessor  or  his  agent,  requires  also  that  the  agent 
shall  be  authorised  in  writing,  and  the  7th  section  of  that  Statute 
which  requires  a  trust  of  land  to  be  in  writing,  has  the  effect  of 
invalidating  as  between  principal  and  agent  a  purchase  of  land  by 
an  agent  orally  appointed^  so  that  the  agent  may  deny  the  agency 
and  take  a  conveyance  to  himself  (p).  But  writing  is  not  necessary 
to  empower  an  agent  to  act  in  cases  within  the  4th  section  of  the 
Statute  of  Frauds,  or  the  4th  section  of  the  Sale  of  Goods  Act, 
which  re-enacts  the  repealed  17th  section  of  the  Statute  of 
Frauds  (g) ;  or  to  sign  on  behalf  of  his  principal  the  memorandum 
of  association  under  the  Companies  Acts  (r).  Nor  need  a  del  credere 
agent  be  appointed  (s)  in  writing  (t). 
When  by  deed  But  a  deed  cannot  be  executed  by  an  agent,  so  as  to  bind  his 
orwntmg.  principal,  unless  the  authority  to  execute  it  be  conferred  by 
deed  (u) ;  and  the  general  rule  is  that  the  agent  of  a  corporation 
must  be  appointed  by  deed  (x),  though,  as  we  shall  see  presently, 
this  rule  has  been  much  broken  in  upon  (y). 

There  are  cases,  moreover,  in  which  an  authority  may  be  implied, 
although  no  authority  was  ever  given  in  fact.     *'  No  one  can  become 


Parol  or  im- 
plied agency 
and  authority. 


(m)  Eamsdm  y.  Thornton  (1866),  L. 
R.,  1  H.  L.  129 ;  Harmtr  v.  Sharp 
(1874),  L.  R.,  19  £q.  108  ;  and  see 
Evans  on  Agency,  2nd  ed.,  p.  164. 

(w)  24  &;  25  Vict.  c.  21,  ss.  10,  12. 

(o)  Ireland  v.  Livingston  (1872),  L.  R., 
5  H.  L.  395 ;  Evans  on  Agency,  2nd  ed., 
p.  812;  Bentinck  v.  Fenn  (1887),  12 
App.  Cas.  652. 

{p)  Jarrus  v.  Smith,  [1891]  1  Ch.  384. 

{q)  See  p.  102,  ante. 

(r)  In  rt  WhiOey  Partners  (1886),  32 
Ch.  D.  337,  C.  A.,  distinguishing  ffyde 


V.  Johnson  (1886),  2  Bing.  N.  C.  776. 

(*)  Minris  v.  Cleaabi/  (1816),  4  M.  &  S. 
566,  574  ;  16  R.  R.  544. 

{t)  Coutourier  v.  ffastie  (1852),  8 
Exch.  40. 

(u)  Per  Lord  Eenyon,  C.  J.,  Hbrsley 
y.  Rush  (1788),  cited  in  Harrison  v. 
Jackson,  7  T.  R.  209 ;  and  see  Berkeley 
V.  Hardy  (1826),  5  B.  &  C.  365. 

{x)  K  V.  Biggs  (1717),  8  P.  Wms. 
419,  425. 

(y)  See  "Corporations,"  post,  sect.  4. 
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the  agent  of  another  except  by  the  will  of  that  other  person.     His  Ch.  IX.  s.  i, 
will  may  be  manifested  in  writing,  or  orally,  or  simply  by  placing  ^^^^^L^"*^ 

another  in  a  situation  in  which,  according  to  ordinary  rules  of  law,  — ; 

or  perhaps  it  would  be  more  correct  to  say  according  to  the  ordinary  aatlority— 
usages  of  mankind,  that  other  is  understood  to  represent  and  act  «''^- 
for  the  person  who  has  so  placed  him  ;  but  in  every  case  it  is  only 
by  will  of  the  employer  that  an  agency  can  be  created  *'  (z).     "  But 
the  most  usual  mode  of  appointment  is  by  an  unwritten  request,  or 
by  implication  from  the  recognition  of  the  principal,  or  from  his 
acquiescence  in  the  acts  of  his  agents.     Gases  of  this  latter  descrip- 
tion arising  from  the  grant  of  agency  by  an  unwritten  or  verbal 
request  or  by  impUcation  are  very  familiar  in  all  the  common  business 
of  life  and  the  common  departments  of  trade.     Thus  the  appoint- 
ment by  which  the  relation  of  master  and  servant  is  created,  and 
the  extent  of  authority  conferred  on  the  latter,  are  ordinarily  known, 
and  ascertained  only  by  implication  from  the  recognition  or  conduct 
or  acquiescence  of  the  master.     As  where  a  clerk  is  employed  in  a 
shop  or  warehouse  to  sell  goods,  his  authority  to  make  a  particular 
sale  is  implied  from  his  ordinary  occupation,  and  the  acquiescence 
of  the  master.     So  where  a  clerk  is  usually  entrusted  to  sign  notes 
or  usually  does  sign  notes  for  his  master,  which  are  afterwards  paid 
or  recognised  to  be  valid,  he  is  presumed  to  possess  a  rightful 
authority  to  do  so  in  other  instances  within  the  scope  of  the  same 
business  "  (a).     Thus  the  original  relation  of  agency  once  proved, 
an  authority  to  do  things  within  the  scope  of  the  agency  is  implied, 
and  the  question  merely  is,  what  is  the  scope  of  the  agency  ;  e,g., 
solicitor  or  broker?     Thus,  if  the  owner  of  a  horse  send  it  to  a 
common  repository  for  the  sale  of  horses ;  or  if  the  proprietor  of 
goods  send  them  to  an  atLction-room,  or  to  a  broker,  whose  ordinary 
business  it  is  to  sell  goods  of  the  description ;  the  owner  will  be 
bound  by  a  sale  to  a  bond  fide  purchaser,  although  made  without 
his  express  consent;   because  an  authority  to  sell  is  presumed 
against  him  (6).    And  so,  where  a  coachman  went  in  his  master's 
livery,  and  hired  horses  in  his  name,  which  the  master  used ;  it 
was  held  that  the  latter  was  bound  to  pay  for  the  hire  of  the  horses, 
although  he  had  agreed  with  the  coachman  to  pay  bi'm  a  large 
salary  to  provide  horses ; — the  owner  of  the  horses  not  having  had 
any  notice,  that  the  coachman  hired  them  on  his  own  account,  and 
not  for  his  master  (c).     So,  an  authority  on  the  part  of  the  agent 
will  be  implied,  even  in  cases  which  are  not  within  the  scope  of  his 
ordinary  business ;  provided  it  be  shown  that  he  has  on  former 

{z)  Per  Lord    Cranworth  in  Pole  v.  45 ;  13  R.  R.  864 ;  per  Abbott,  C.  J.,  Dyer 

Leask (1863),  33  L.  J.,  Ch.  155,  H.  L.  v.  Pearson (lS2i), 3B.  &C.  88 ;  perBayley, 

(a)  Story  on  Agency,  Ch.  V.,  s.  64.  J.,  Boyson  v.  CoUs  (1817),  6  M.  &  S.  14, 

(6)  See  per  Lord  Ellenborougli,  C.  J.,  23  ;  18  R.  R.  284. 

Pidcering  r.  Busk  (1812),  15  East,  38,  (c)  Jiimell  v.  Sampayo,  1  C.  &  P.  254. 
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Agent  need 
not  be  sui 
Juris, 


How  his 
authority 
may  be  de« 
termined. 


Ch.  IX.  8. 1.  occasions  exercised   the  same  authority ;  and  that  his  principal 
^^"^J^i^^  knew,  or  had  the  means  of  knowmg,  that  fact  (d). 

A  contract  made  by  an  agent,  as  such,  is,  in  law,  the  contract  of 
the  principal.  Qui  facit  per  alium,  facit  per  se.  The  agent  is 
considered  merely  as  the  medium  by  which  the  contract  is  effected  ; 
and  his  assent  is  merely  the  assent  of  his  principal.  He  need  not 
therefore  be  a  person  sui  juris :  and  hence,  infants,  and  married 
women,  are  competent  to  act  as  agents  (e). 

An  agent's  authority  may  be  determined  either — 

Ist.  By  the  express  revocation  thereof  by  the  principal ;  or  by 
renunciation  of  the  agency  on  the  part  of  the  agent  himself  (/). 

2nd.  By  the  death  (g),  lunacy  (A),  or  bankruptcy  (i)  of  the 
principal ;  or  by  the  lunacy  or  (except  as  to  formal  acts)  bankruptcy 
of  the  agent  (A;). 

8rd.  By  efflux  of  time,  where  a  specific  period  is  fixed,  either  by 
express  agreement  or  by  the  usage  of  trade,  for  the  execution  of 
the  act  to  be  done  by  the  agent  (Q  ;  or, 

4th.  By  the  execution  of  his  commission,  whereby  the  agent 
hecojnes  functus  officio  {m). 

But  the  mere  happening  of  the  above  events  will  not,  in  each 
case,  operate  per  se  as  a  complete  revocation  of  the  agent's 
authority.  In  the  case  indeed  of  the  principal's  death,  agency  is 
determined  by  the  death  without  any  regard  to  notice  of  it  either 
to  the  agent  or  to  a  third  party  contracting  with  the  principal 
through  him,  and  the  contract  becomes  void  (n).  But  in  the  case 
of  insanity  of  the  principal,  where  the  principal  has  held  out  to  A. 
that  B.  is  his  agent,  and  the  principal  afterwards  becomes  insane, 
he  will  continue  to  be  bound  by  any  dealing  between  A.  and  B. 
within  the  scope  of  B.'s  authority,  until  A.  has  had  notice  of  the 
principal's  insanity  (o). 

If  the  principal  countermand  the  authority  of  the  agent,  such 
countermand  will  not  take  effect  as  to  third  persons,  until  it  is 
made  known  to  them  (p) ;  and  therefore,  in  the  case  of  a  bank 


Notice  of 
detennination 
when  neces- 
saiy. 


(d)  Davidson  v.  Stanley  (1841),  3 
Scott,  N.  K.  49  ;  PrescoU  v.  Flinn  (1832), 
9  Ring.  19 ;  PoU  v.  Beoan  (1844),  1  C. 
&  E.  835. 

(e)  Co.  Litt.  54  a.  Rv  the  French 
law,  married  women  and  emancipated 
minors  may  be  agents ;  Code  Civil,  Book 
III.,  tit.  18,  art.  1990. 

(/)  Story  on  Agency,  2nd  ed.,  Ch. 
XVIII. 

{g)  Oampanari  v.  JVoodbum  (1864), 
16  C.  B.  400. 

(A)  Drew  v.  Nunn  (1879),  4  Q.  B.  D. 
661,  C.  A. ;  and  see  Evans  on  Agency, 
2nd  ed.  at  p.  113. 

(i)  See  Drew  v.  Nunn  (1879),  4  Q.  B. 
D.  at  p.  666,  per  Brett,  L.  J. 


(k)  Evans  on  Agency,  2nd  ed., 
p.  116  (lunacy) ;  p.  106  (bankniptoy). 

{I)  StoiT  on  Agency,  2nd  ed.,  Ch. 
XVIII.  ;  Dickinson  v.  Lilwall  (1816),  4 
Camp.  279. 

(m)  Per  Ellenborough,  C.  J.,  Black- 
bume  V.  Scholes  (1809),  2  Camp.  341. 

(n)  Blades  v.  Free  (1829),  9  B.  &  C. 
167.  See,  however,  per  Brett,  L.  J.,  in 
Drew  V.  Nunn  (1879),  4  Q.  B.  D.  at 
p.  668,  for  suggestion  that  the  estate  of 
the  principal  may  be  liable  for  represen- 
tation acted  on  in  ignorance  of  his  death. 

(a)  Drew  v.  Nunn  (1879),  4  Q.  B.  1). 
661,  C.  A. 

{p)  Trueman  v.  Loder  (1840),  11  A.  & 
E.  689,  692 ;  SaMe  v.  Field  (1798),  6  T. 
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haying  a  branch  at  Mauritius,  to  which  island  there  is  no  telegraph,  Ch.  IX.  s.  l. 
and  the  agency  of  the  branch  bank  and  of  the  persons  employed  (^0fUraci9wUh 
there  was  revoked  by  the  appointment  of  a  liquidator,  such  revoca-  — 

tion  would  not  operate  till  the  notice  actually  reached  them  at  .luthority— ** 
Mauritius  (q).  For,  said  Lord  Blackburn  (r)  in  the  House  ofcontd. 
Lords,  "  Where  a  person  has  given  authority  to  another,  the 
authority  being  such  as  would  apparently  continue,  he  is  bound  to 
those  who  act  upon  the  faith  of  that  authority  though  he  has 
revoked  it,  unless  he  has  given  proper  notice  of  the  revocation." 
This  liability  is  not  on  the  ground,  that  the  authority  actually 
continues,  but  because  it  was  his  duty  to  give  notice  of  revocation, 
and  "  the  failure  to  give  that  notice  precludes  him  from  denying 
that  he  gave  the  authority  against  those  who  acted  upon  the  faith 
that  the  authority  continued/' 

Nor  is  the  authority  given  to  an  agent,  revocable  in  all  cases  at  When  autho- 
the  mere  will  of  the  party  who  conferred  it.  Thus,  it  is  not  in  ^^^l "" 
general  revocable  after  a  part  execution  thereof  by  the  agent, 
except  on  payment  by  the  principal,  of  a  compensation  for  the 
labour  and  expense,  which  may  have  been  incurred  by  the  agent  in 
tiie  course  of  \he  employment  (s) ;  and  if  a  principal  employs  an 
agent  to  do  something  which  involves  the  agent  in  liabilities,  which 
even  if  not  legal  were  binding  on  the  agent  in  the  ordinary  course 
of  his  business,  the  principal  cannot  draw  back  and  leave  the  agent 
to  bear  the  liability  at  his  own  expense  (t).  And  so,  if  there  be  an 
interest  coupled  with  the  authority;  that  is,  if  an  agreement  be 
entered  into  on  a  sufficient  consideration,  whereby  an  authority  is 
given  for  the  purpose  of  securing  some  benefit  to  the  donee  of  the 
aathority,  such  an  authority  is  irrevocable  (u). 

A  power  of  attorney  is  an  authority  to  one  person  to  act  in  the  Povrcra  of 
stead  of  another.     It  is  usually  given  by  deed,  and  must  be  so  given  ***^"^®y- 
in  some  cases,  but  the  cases  do  not  bear  out  a  proposition  some- 
times laid  down  that  it  must  always  be  so  given  {v). 

The  Conveyancing  Act,  1881,  ss.  46  and  47,  and  the  Convey-  Validity  of 
ancing  Act,  1882,  ss.  8  and  9,  may  be  referred  to  for  details  as  to  ^tora^  in 
the  effect  "  in  favour  of  a  purchaser  of  property.*'     The  8th  section  favour  of     ^ 
of  the  Act  of  1882,  which  applies  only  to  powers  given  for  valuable 


R.  211, 215 ;  ffazardy.  Treadwell (1722), 
1  Str.  506. 

[q]  Per  Chitty,  J.,  in  Ex  parte  Ouil- 
fcww  (1884).  28  Ch.  D.  634,  citing  Lord 
Westbury's  decision  as  arbitrator  in  the 
Bwtupean  ArbitnUion  A^ational  Bank 
tatt. 

(r)  Sear/  v.  Jardine  (1882),  7  App. 
Caa.  345,  at  p.  850,  citing  with  ap- 
proval Freeman  v.  Cook  (1848),  2  Ex. 
054. 

C.C. 


(a)  Simpson  v.  Lamb  (1856),  17  C.  B. 
603,  616. 

(0  See  Laring  v.  Davis  (1886),  32  Ch. 
D.  625  (Stock  Exchange  contract). 

(w)  Per  Cur.,  Smart  v  Sandars  {IS 4S), 
6C.  B.  895,917  ;  per  Lord  EUeuborough, 
C.  J.,  Bristoio  r.  Taylor  (1817),  2  SUrk. 
60  ;  19  R.  K.  675. 

(v)  See  Bythewood  &  Jarman  at  p. 
868. 
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Irrevocability 
of  power  of 
Rttomey. 


Ch.  IX.  8.  1.  consideration,  provides  amongst  other  things  against  revocation  by 
^"^^^^^^  the  death,  lunacy  or  bankruptcy  of  the  donee  of  the  power.     The 
-         —  9th  section  provides  (amongst  other  things)  as  follows : — 

"  (1)  If  a  power  of  attorney,  whether  given  for  valuable  considera- 
tion or  not,  is  in  the  instrument  creating  the  power 
expressed  to  be  irrevocable  for  a  fixed  time  therein 
specified,  not  exceeding  one  year  from  the  date  of  the 
instrument,  then,  in  favour  of  a  purchaser — 

(2)  The  power  shall  not  be  revoked,  for  and  during  that  fixed 
time,  either  by  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the  power,  or 
by  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy,  of  the  donor  of  the  power." 


Principal  not 
liable  without 
his  assent, 
express  or 
impUed. 


Rales  by 
which  agent's 
authorily  is 
determined. 


General  and 
special  agents. 


(c)  Extent  of  Autltority,  and  Liability  of  Principal, 

A  principal  is  liable  for  contracts  of  his  agent,  within  the  scope 
of  his  employment,  although  no  express  privity  or  command  of  the 
principal  be  proved  {x) ;  moreover,  without  such  proof,  the  fraud 
of  the  agent  in  the  course  of  his  principal's  business  is  deemed  to 
be  the  fraud  of  the  principal  (y) ;  and  the  better  opinion  seems  to 
be  that  a  principal  concealing  a  material  fact  is  liable  for  his  agent's 
innocent  denial  of  it  {z) ;  though  an  agent  is  not  personally  hable 
for  an  innocent  misrepresentation  (a).  But,  in  order  to  render  the 
principal  responsible,  his  assent  must  in  all  cases  appear,  either  by 
express  evidence  thereof,  or  by  proof  of  facts,  from  which  the  law 
will  raise  an  inference  that  such  an  assent  was  given. 

The  rules  of  law  which  regulate  the  extent  of  an  agent's  authority 
to  bind  his  principal  are,  in  general,  the  same  whether  such  agent 
be  appointed  for  commercial  or  domestic  purposes.  The  nature  of 
the  employment  in  each  of  the  two  cases  occasions,  indeed,  some 
distinctions;  but  the  leading  principles  are  the  same  in 
both  (b). 

It  is  necessary  and  expedient,  that  parties  should  communicate 
with  each  other  through  the  medium  of  third  persons ;  but  business 
would  be  impeded,  if  it  were  requisite  on  all  occasions  that  the 
public,  before  dealing  with  the  agent,  should  consult  the  principal. 


{x)  Bac.    Abr.   Master    and    Servant 

(K.). 

(y)  See  Swire  v.  Francis  (1877),  8 
App.  Cas.  106. 

(2)  See  comments  in  Pasley  v.  Free- 
viaUf  2  Sm.  L.  C.  on  Comfoot  v.  Fowkea 
(1840),  6  M.  &  W.  S.'iS,  which  case, 
however,  so  far  as  to  the  contrary,  has 
never  been  expressly  overruled. 


(a)  Eaglesfidd  v.  Marqiiis  of  London- 
derry, 26  W.  R.  540,  H.  L. 

(b)  For  the  rules  by  which  the  autho- 
rity of  an  agent  wiU  be  construed,  see  Evans 
on  Agency,  2nd  ed.,  pp.  117  et  seq. 
Authority  to  receive  rents  gives  no 
authority  to  distrain ;  ffard  v.  Shew 
(1833),  9  Bing.  608. 
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And  accordingly  the  liability  of  the  latter  mainly  depends,  not  on  Ch.  IX.  a.  1. 
the  instractions  which  he  may  have  given  to  the  agent,  but  on  the  ^^"f^^*^ 

question,  whether  the  agent  was  a  general  or  special  agent.     If  a  ■; 

servant  or  agent  be  accredited,  and  invested  by  his  master  with  authority— 
authority  to  act  for  him  in  all  his  business  of  a  particular  kind ;  ^*^- 
or  if  the  agent,  being  himself  engaged  in  a  particular  trade  or 
business,  be  employed  by  the  principal  to  do  certain  acts  for  him 
in  that  trade  or  business,  he  will  in  each  case  be  held  to  be,  with 
reference   to   his   employment,   a  general  agent    (c) ;    and, — ^the 
public  having  no  means  of  knowing  what  are,  in  any  pai^icular 
case  within  the  general  scope  of  the  agent's  powers,  the  wishes 
and  directions  of  the  principal, — ^the  latter  will   be  liable,  even 
although  his  orders  be  violated  {d).     In  such  a  case  the  principal, 
having  for  his  own  convenience  induced  the  public  to  consider  that 
his  agent  was  possessed  of  general  powers,   is  bound  by   the 
exercise,  on  the  agent's  part,  of  the  authority  which  he  has  thus 
allowed  him  to  assume  (e).    And  it  makes  no  difference  in  such  a 
case,  whether  the  agent  acts  as  if  he  were  the  principal,  or  pro- 
fesses to  act  as  agent  (/).     But  if,  on  the  other  hand,  the  agent  is 
appointed  only  for  a  particular  purpose,  and  is  invested  with  limited 
powers,  or,  in  other  words,  is  a  special  agent ;  then  it  is  the  duty 
of  persons  deaUng  with  such  agent,  to  ascertain  the   extent  of 
his  authority ;  and  the  principal  or  master  will  not  be  bound  by 
any  act  of  the  agent,  not  warranted  expressly  by,  or  by  fair  and 
necessary  implication  from,  the  terms  of  the  authority  delegated  to 
him  (g). 

These  rules  have  been  illustrated  as  follows : — If  a  person  keep-  illustrations 
ing  a  livery  stable,  and  having  a  horse  to  sell,  direct  his  servant  ^^  ^^^^  ™*®*' 
not  to  warrant  him,  still  the  master  will  be  liable  on  the  servant's  ^^^  of  horse, 
warranty,  because  the  latter  was  acting  within  the  general  scope 
of  his  authority ;  and  the  public  cannot  be  supposed  to  be  cog- 
nizant of  any  private  conversation  between  the  master  and  the 
servant  (h).     So  the  servant  of  a  private  owner,  who  is  intrusted 
with  the  sale  of  a  horse  at  a  fair  or  other  public  mart,  would  seem 
to  have  power  to  bind  his  master  by  warranting  the  horse  ;  because, 
in  such  a  case,  the  usual  course  of  business  is,  for  the  person  who 


(e)  Rufisell  on  Merc.  Agency,  2nd  ed., 
p.  62. 

(^0  ^>uk^  of  Beaufort  v.  TayZor  (1845), 
ft  Jnr.  813,  915,  H.  L.  ;  Smethurst  v. 
Toyfor  (1844),  12  M.  &  W.  546. 

^e)  SeiB  SnviVMTt  v.  Solomon  (1867),  7 
K  k  B.  879  ;  Thompson  v.  Bell  (1854), 
10  Kxch.  10.  Wherever  one  of  two 
innocent  persons  most  suffer  by  the  act 
of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  mnst 


sustain  it ;  per  Ashurst,  J.,  Lickbarrow 
V.  Maso7i  (1787),  Sm.  L.  C,  2  T.  R.  68, 
70  ;  1  R.  R.  425. 

(/)  Per  Buller,  J.,  Fenn  v.  Ifarrison 
(1790),  3  T.  R  757 ;  East  India  Com- 
pany V.  Hensley  (1794),  1  Esp.  111. 

(flr)  Sandeman  v.  Scurr  (1860),  L.  R, 
2  Q.  B.  86,  97. 

{h)  Per  Ashurst,  J.,  Fenn  v.  BarHson 
(1790),  8  T.  R.  757  ;  see  also  Howard  y, 
Sheward  (1866),  L.  R,  2  C.  P.  148. 
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Parcliase  of 

goodflon 

credit. 


Ch.  IX.  8.  1.  is  in  possession  of  the  horse,  to  have  all  the  powers  of  an  owner 
^^"'SoCT^^*^*^  ^°^  respect  of  the  sale  (t).     But,  except  in  such  a  case,  the  servant 

of  a  private  owner,  intrusted  to  sell  and  deliver  a  horse  on  one 

particular  occasion,  is  not  hy  law  authorised  to  hind  his  master  by 
a  warranty ;  and  the  buyer  who  takes  a  warranty  from  such  an 
agent,  takes  it  at  the  risk  of  being  able  to  prove  that  he  had  the 
principal's  authority  (A;). 

So,  if  a  servant  has  been  allowed  by  his  master  to  purchase 
goods  upon  credit,  the  latter  is  answerable  for  goods  bought  on 
credit  by  that  servant,  although  without  his  master's  authority. 
"Ha  man  send  his  servant  with  ready  money  to  buy  goods,  and 
the  servant  buy  upon  credit,  the  master  is  not  chargeable.  But  if 
the  servant  usually  buy  for  the  master  upon  tick,  and  the  servant 
buy  some  things  without  the  master's  order,  yet  if  the  master 
were  trusted  by  the  trader,  he  is  liable  *'  (Z). 

Thus,  where  the  defendant,  who  was  a  dealer  in  iron,  and  known 
by  the  plaintiff  to  be  so,  though  they  had  never  before  had  dealings 
together,  sent  a  waterman  to  the  plaintiff  for  iron  on  trust,  and 
paid  for  it  afterwards ;  and  he  then  sent  the  man  with  ready 
money,  but  upon  this  occasion  the  man  received  the  goods  without 
paying  for  them ;  it  was  ruled,  that  the  sending  the  man  upon 
trust  the  first  time,  amounted  to  giving  him  credit,  so  as  to  charge 
the  defendant  upon  a  second  contract  (m).  And  so,  where  a  trades- 
man in  the  country  had,  in  several  instances,  employed  A.  B.  as  his 
agent,  to  purchase  goods  from  the  plaintiff,  a  London  dealer,  on 
credit :  it  was  held  that  A.  B.  was  thereby  constituted  the  general 
agent  of  the  country  tradesman ;  and  that  the  latter  was  liable  for 
goods  which  A.  B.  had  subsequently  bought  as  from  the  defendant, 
but  without  orders,  and  had  appropriated  to  his,  the  agent's,  own 
use  (n). 

But  where  a  servant  is  supplied  by  his  master  with  money  to 
pay  over  to  a  tradesman,  with  whom  the  dealings  have  always 
been  for  ready  money,  the  master  is  not  liable  if  the  servant  do 
not  pay  the  tradesman ;  because  the  servant  was  never  authorised 
to  pledge  his  master's  credit  (o).  So,  where  the  servant  has 
invariably  paid  the  account  whenever  it  amounted  to  a  certain  sum, 
the  master  is  not  liable,  if  the  tradesman  allow  the  account  to 


(t)  See  per  Cur.,  Brady  y,  Todd(\%^\\ 
9  C.  B.,  W.  S.  6P2  ;  Alexander  v.  CHJbsmi 
(1811),  2  Camp.  555 ;  11  R.  R.  795  j 
Brooks  v.  Hasitall  (1883),  49  L.  T.  569. 

{k)  Per  Cur.,  Brady  y.  Todd  (1861), 
9  C.  B.,  N.  S.  592,  605. 

(0  Per  Holt,  C.  J.,  Anon,  (1691),  1 
Show.  95 ;  and  8ee  Nickson  v.  Brohan 
(1713),  10  Mod.  109. 


(m)  Hazard  v.  Treadwell  (172  i),  1 
Str.  506. 

(n)  Todd  V.  Robinson  (1825),  1  R.  & 
M.  217  ;  Oilman  y.  Robinson  (1825),  id. 
226. 

(o)  Rusby  y.  ScarUU  (1803),  5  Esp. 
76  ;  per  Lord  Abinger,  C.  B.,  FUmynj 
V.  Hector  (1836),  2  M.  &  W.  172. 
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remain  undischarged,  until  it  amount  to  a  larger  sum ;  for,  by  so  C!h.  IX.  s.  1. 
doing,  he  is  presumed  to  give  credit  to  the  servant  (p).     And  where  ^^'^^^*''*'* 

the  master  is  in  the  habit  of  paying  ready  money,  for  articles - 

famished  in  certain  quantities  to  his  family ;    if  the   tradesman  credit—coiud. 
suffer  additional  articles  of  the  same  sort  to  be  delivered  at  the 
master's  house,  without  informing  the  master,  or  satisfying  him- 
self that  they  were  for  his  use,  when  in  fact  they  were  not,  the 
master  is  not  responsible  {q). 

Where,  however,  the  servant  is  once  authorised  to  pledge  his 
master's  credit,  the  latter  is  liable,  though  he  subsequently  furnish 
the  servant  with  money  to  settle  the  demand,  which  he  omits  to 
do  (r) ;  and  the  same  rules  are  equally  applicable  to  other  cases. 
Thus,  where  A.  was  the  owner  of  a  sawmill,  and  B.  was  his  fore- 
man; and  B.,  as  the  agent  of  A.,  but  without  any  express 
authority,  entered  into  a  contract  in  writing  to  supply  the  plaintiff 
with  a  quantity  of  Scotch  fir  staves :  this  contract  was  held 
binding  on  A.,  inasmuch  as  B.  must  be  presumed  to  have  had 
a  general  authority  to  enter  into  such  contracts  as  the  one  in 
question  (a). 

Factors  and  brokers  are  both  general  agents.     And  hence,  it  Factors  and 
follows,  that — except  in  cases  where  it  is  known  to  be  usual  to  general 
limit  their  authority,   although  the    actual  limit    may  not    be  *g«»t8. 
known  (t) — all  contracts  made  by  them  in  the  ordinary  course  of 
their  employment,  without  notice  by  third  parties  of  their  private 
instructions,  and  without  fraud  or  collusion,  are  binding  on  their 
principals  (u).     And  this  is  the  case,  whether  the  parties  with 
whom  they  deal  have  notice  of  the  agency  or  not  (x). 

But,  whether  the  agent  be  invested  with  a  general  or  a  special  When  prin- 
authority,  the  principal  is  not  bound  if  the  agent's  act  or  contract  ^^^  ^1 
do  not  fall  within  the  general  purview  or  scope  of  his  powers,  or  agent's  act 
if  it  be  tvhoUy  unconnected  with   the  business  intrusted  to  his 
direction.     For  instance,  a  domestic  servant,  who  has  never  been 
employed  in  any  other  capacity,  cannot  bind  his  master  by  pur- 
chasing goods  unconnected  with  domestic  use,  or  by  accepting  bills 
of  exchange  in  his  master's  name.     So,  a  factor  has  no  power. 


{p)  stubbing  v.  Heintz  (1791),  Peake, 
66. 

iq)  Pearcf.  v.  Jtogers  (1800),  8  Esp. 
214. 

(r)  WylafuVs  case,  3  Salk.  284  ;  Bolton 
V.  HilderttUn  (1698),  1  Ld.  Raym.  225 ; 
&.  C.  nom.  BoulUm  v.  Arlsden,  8  Salk. 
234. 

(«)  Hiehardsony.  Carticright  {lSii)fl 
C.  k  E.  328. 

(0  See  Baines  v.  £nnng  (1866),  L.  R., 
1  Ex.  820. 


(m)  DanUl  v.  Adams  (1764),  Amb. 
495  ;  PeUies  v.  Soame  (1590),  GoldsK 
188  ;  Piekenng  v.  Busk  (1812),  16  East, 
38  ;  13  K  R.  364  ;  Whitehead  v.  Tuekett 
(1812),  id.  400 ;  18  R.  R.  509. 

{x)  See  Factors  Act,  1889  (52  k  58 
Vict  c  47),  post,  p.  266,  repealing  the 
previous  Factors  Act^  ;  the  powers  con- 
ferred by  the  Factors  Act,  1889,  are 
(see  sect.  18)  in  amplification  and  not  in 
derogation  of  the  factors'  common  law 
powers. 
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Ch.  IX.  8. 1.  without  special  authority  to  that  eflFect,  to  accept  or  indorse  hills, 
^^^!^Ui'^  so  as  to  charge  his  principal  (y).     So,  the  secretary  or  manager  of 

-     a  company  has  not,  in  general,  any  authority  as  such,  to  accept  or 

negotiate  hills  for  the  company  {z)  ;  he  is  a  mere  servant,  no 
person  can  assume  that  he  has  any  authority  to  represent  anything 
at  all,  and  so  the  company  is  not  bound  in  the  way  of  estoppel  by 
what  he  says,  unless  of  course  there  is  eyidence  that  in  the 
particular  case  the  secretary  had  authority  to  make  the  represen- 
tation (a).  But  where  it  is  a  secretary's  duty  to  issue  shares  in  a 
proper  form,  the  company  are  estopped  from  alleging  that  shares 
apparently  in  due  form  were  forged  by  the  secretary  (6).  Nor 
Borrowing,  has  the  manager  of  a  mine  any  implied  authority  to  borrow  money 
on  the  credit  of  the  shareholders,  eyen  for  the  purposes  of  the 
mine  (c)  ;  and  a  promissory  note  made  by  the  manager  abroad  of 
an  English  company  was  decided  not  to  bind  the  company,  it  not 
being  shown  that  the  signing  of  the  promissory  note  was  either 
necessary  or  within  the  ordinary  course  of  business  of  the  com- 
pany (d).  Nor  is  a  railway  company  liable  to  a  surgeon,  for 
services  rendered  to  a  passenger  who  has  been  injured  whilst 
travelling  on  their  railway, — such  services  having  been  rendered 
merely  at  the  request  of  a  guard  or  superintendent  in  the  employ 
of  the  company  (e).  Neither  is  a  principal  liable  in  an  action  of 
deceit  for  the  fraudulent  misrepresentations  of  his  agent  not  made 
for  the  principal's  benefit  but  for  the  private  ends  of  the  ser- 
vant (/) ;  and  although  the  telegraph  company  are  the  agent  of 
the  sender  of  the  message,  yet  that  is  only  to  transmit  the  message 
as  it  is,  and  so  if  they  send  a  wrong  message,  whereby  a  larger 
quantity  of  goods  are  delivered,  the  sender  will  not  be  liable  there* 
for  in  an  action  for  goods  sold  and  delivered  {g). 
Principal  Still  an  agent  or  servant,  though    employed    in   a  particular 

saboidinatTto^^siness  only,  is  prima  facie  authorised  to  bind  his  principal,  by 
the  accom-      doing  such  subordinate  acts  as  are  necessarily  or  usually  employed 

plishmentof  ^  j  j         r    j 

agent's  in- 
structions. 


(y)  Hogg  v.  Snaith  (1808),  1  Taunt 
847  ;  9  R.  R.  788  ;  Murray  v.  East  India 
Company  (1821),  5  B.  &  Al.  204. 

(?)  Beveridge  y.  Beveridge  (1872),  L. 
K,  2  Sc.  Ap.  183. 

(a)  Ncwlaiids  v.  National  Employers 
Accident  Association  (1885),  64  L.  J., 
Q.  B.  428,  C.  A.  ;  BameU  v.  South 
London  Tramumyt  Co.  (1887),  18  Q.  B. 
D.  815,  C.  A. 

(6)  Shau)  V.  Port  Philip  Gold  Co, 
(1884),  18  Q.  B.  D.  103. 

(c)  Ricketts  V.  BenTiett  (1847),  4  C.  B. 
686  ;  Haiwtayne  v.  Bourne  (1841),  7  M, 


the  ordinary  course  of  business. 

(d)  Simpson's  Claim  (1887),  36  Ch.  D, 
532. 

(e)  Cox  V.  Midland  Railioay  Company 
(1849),  3  Exch.  268.  Where  similar 
services  were  rendered  to  a  servant  of 
the  company,  at  the  request  of  the 
general  manager,  the  company  was  held 
liable ;  Walker  v.  Qreai  WeaUm,  RaU- 
way  Company  (1867),  L.  R.,  2  Ex.  228. 

(/)  British  Mutual  Banking  Co.  v. 
Chamuxtod  Pore^  Bailu>ay  Company 
(1887),  18  Q.  B.  D.  714,  C.  A.,  dis- 
tinguishing Barwick  v.  English  Joint 


k,  W.  695  ;  but  see  Montaignac  v.  Shitia  '  Stock  Bank  (1867),  L.  R.,  2  Ex.  259. 

(1890),  15  App.  Cas.  357,  in  which  the  {g)  Henkel  v.  Papt  (1870),  L.  R.,  6 

affent  of  a  firm  was  held  to  have  autho-  Ex.  7. 
rity  to  borrow  on  special  terms  outside 
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in  carrying  into  effect  the  object  of  the  principal  power  (ft).     Thus,  Cu.  IX.  s.  l. 
the  master  of  a  ship  is  appointed  to  conduct  its  navigation  to  a  ^^^^y^^^j^^^ 

&Toarable  termination;  and,  so,  when  payments  for  which  ready 

money  is  required,  must  be  made  during  the  Yoyage,  and  the  .ship 
is  in  a  foreign  port  where  the  owner  has  no  agent ;  or  in  an 
English  port,  which  is  distant  from  the  owner's  residence,  and 
where  he  has  no  agent ;  the  master  has  power,  as  incidental  to  his 
appointment,  to  borrow  money  on  the  owner's  credit,  in  order  to 
make  such  payments  for  necessaries  (i). 

Correlative  to  the  doctrine  as  to  how  far  the  principal  is  bound  How  far 
by  his  agent's  representations  is  the  question  how  far  he  is  bound  ^^^^  kn^^ 
by  the  agent's  silence  or  non-disclosure.     It  depends  on  how  large  ledge  of 
is  the  authority  of  the  agent ;  does  he  represent  the  principal  in 
eveiything,  or  has  he  a  narrow  and  limited  authority  ?    Where  the 
employment  of  the  agent  is  such  that  in  respect  of  the  particular 
matter  in  question  he  really  does   represent   the    principal,   the 
formula  that  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal  is  correct.     And  further,  as  to  captains  and  ship  agents, 
there  is  imputed  to  the  owner  all  the  information  with  regard  to 
his  own  property  which  the  agent  to  whom  the  management  of 
that  property  is  committed  possessed  at  the  time,  and  might,  in 
the  ordinary  course  of  things,  have  committed  to  his  employer  (A:). 

And  the  usage  of  the  trade  or  business  in  which  an  agent  is  Effect  of 
employed,  will  likewise,  in  the  absence  of  express  directions,  fre- 
qnently  determine  the  liability  of  the  latter  (Q. 

Thus  an  agent  may  bind  his  principal  by  selling  goods  on  a  Sale  on  credit 
reasonable  credit,  if  it  be  customary  in  the  particular  trade  to 
dispose  of  goods  on  such  terms  (m).  Bat  if  the  agent  be  retained 
to  sell  goods,  and  to  deliver  the  same  according  to  the  terms  of  the 
contract,  to  such  person  as  shall  become  the  purchaser ;  and  the 
terms  of  the  contract  made  by  the  agent  be,  that  the  goods  are  to 
be  paid  for  on  delivery,  the  agent  has  no  authority  to  part  with 
them  except  on  payment  of  the  purchase-money  (n).  So  it  is  not 
usual  to  sell  stock  on  credit  (o),  or  to  give  credit  for  goods  sold  at 
an  auction  {p),  but  the  usage  of  the  trade  to  accept  a  cheque  at 


(A)  Howard  v.  BaillU  (1796),  2  H. 
Bl.  618,  620  ;  Irelatid  v.  I'hompson 
(1847),  4  C.  B.  149,  169. 

(0  Tfu  Pontida  (1889),  9  P.  D.  177, 
C.  A.  ;  Qiinn  v.  Roberts  (1874),  L.  R.,  9 
C.  P.  881 ;  Beldon  v.  Campbell  (1851),  6 
Exch.  886  ;  Arthur  ▼.  Barton  (1840),  6 
M.  fc  W.  138  ;  Tkaeker  v.  MoUs  (1831), 
4  Ifoo.  k  Rub.  79  ;  Klcinvx>rt  v.  Cassa 
MarUlima  of  Genoa  (1877),  2  App.  Cas. 

(!•)  Blackburn  r.  Vigers  (1887),  12 
App.  Cas.  531 ;   Blackburn  v.  Haslam 


(1888),  21  Q.  B.  D.  144. 

(0  See  Graves  v.  Lcgg  (1857),  2  H.  & 
N.  210,  Ex.  Ch.  ;  Johnston  v.  Usborne 
(1841),  11.  Ad.  &  E.  649. 

{m)  Scott  V.  Surman  (1742),  W^illes, 
400  ;  Houghton  v.  Matthews  (1803;,  3  B. 
&  P.  485. 

(71^  Boorman  v.  Brown  (1842),  3  Q.  B. 
611,  Ex.  Ch. 

(o)  Henderson  v.  Bamewall  (1827),  1 
Y.  &  J.  387  ;  WilUhire  v.  Sinis  (1808), 
1  Camp.  258  ;  10  R.  R.  673. 

ip)  Brotm  V.  Staton  (1816),  2  Chit!  353. 
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Trade  custom 
muBt  be 
reasonable. 


Authority  to 
several. 


authority. 


Oh.  IX.  8. 1.  auctions  in  lieu  of  cash  for  the  deposit  is  not  nnreasonahle ;  so  that 
CorUracts  with  ff  tj^Q  cheque  is  dishonoured,  there  is  no  liability  for  negligence  (j) ; 

Agents*  111"! 

—  the  rule  being  that  an  agent  employed  to  receive  money  may  not 

chequ?    ^     ^^^  anything  but  cash,  unless  it  is  in  accordance  with  the  ordinary 
course  of  business  to  receive  a  cheque  (r). 

But  the  custom  must  be  reasonable  in  the  consideration  of  the 
Court,  otherwise  it  will  not  be  recognised  as  binding  principals  who 
are  ignorant  of  it,  and  who  have  not  consented  to  act  upon  it  («). 

Where  the  authority  was  given  to  several,  they  must  all  join  in 
exercising  it,  or  the  principal  will  not  be  bound  (t). 
Agent  cannot,      Nor  can  an  agent,  unless  with  the  express  assent  of  the  principal , 
delegatThis     ^^  ^^  circumstances  from  which  such  assent  may  be  implied,  dele- 
gate his  authority  {u) ;  and  the  principal  will  not  be  bound  by  the 
act  or  contract  of  a  sub-agent,  whose  appointment  is    not  thus 
sanctioned,  and  this  rule  of  the  civil  law — Delegata  protestas  non 
potest  delegari — especially  applies  where  the  personal  skill  of  the 
agent  is  essential,  or  where  there  is  a  trust,  confidence,  or  dis- 
cretionary power  reposed  in  the  agent  (x).     But  the  assent  of  the 
principal  may  and  ought  to  be  implied  wherever,  from  the  conduct 
of  the  parties  to  the  original  contract  of  agency,  or  from  the  usage 
of  trade,  or  the  nature  of  the  particular   business  which  is  the 
subject  of  the    agency,  it  may  reasonably  be  presumed  that  the 
parties   originally   intended  that    the    agent   should    have    such 
authority ;  or  where,  in  the  course  of  the  employment,  unforeseen 
emergencies  arise,  which  impose  upon  the  agent  the  necessity  of 
employing  a  substitute  (y). 

And  even  in  the  case  of  a  special  agent,  although  the  authority 
given  be  exceeded,  yet  the  principal  will  become  liable,  by  subse- 
quently recognising  or  assenting  to  the  agent's  contract  or  act  (z). 
It  is,  indeed,  an  established  rule,  that  an  act  done  for  another  by  a 
person  not  assuming  to  act  for  himself,  but  for  such  other  person, 
though  without  any  precedent  authority  whatever,  becomes  the  act 
of  the  principal  if  subsequently  ratified  by  him  (a)  within  a  rea- 


Effect  of  rati 
fixation  by 
principal. 


(q)  Farrer  v.  Lacy  Hariland  <fc  Co. 
(1885),  31  Ch.  D.  42,  C.  A. 

(r)  See  Papc  v.  Westacott,  [1894]  1  Q. 

B.  at  p.  283,  per  Davey,  L.  J. 

(«)  Jlobinson  v.  Mollcti  (1875),  L.  R., 
7  H.  L.  802  ;  Perry  v.  BariieU  (1885), 
15  Q.  B.  D.  388,  C.  A.  ;  and  see  Harker 
V.  Edwards  (1887),  67  L.  J.,  Q.  B.  147, 

C.  A. 

(0  Brovm  ▼.  Amlrnv  (1849),  18  L.  J., 
Q.  B.  163  ;  Bell  v.  iV'iara/i(183z),  9  Bing. 
393.  But  this  rule  would  seem  not  to  be 
fitrictiy  followed  in  cases  of  mercantile 
agency.  Story  on  Agency,  9th  ed., 
§§42,  43  ;  Kvans  on  Agency,  2nd  ed., 
p.  42  ;  (lod/'rey  v.  Saunders  (1770),  3 
\Vil8.    73;   Dickson  >.    Loflgc  (1816),   1 


Stark.  226. 

(m)  Cochran  v.  Irlam  (1813),  2  M".  & 
S.  801,  303  ;  Truenian  v.  Loder  (1840), 
11  A.  &  £.  589  ;  Henderson  y.  Bame- 
wall  (1827),  1  Y.  &  J.  387. 

{x)  Evans  on  Principal  and  Agent,  2nd 
ed.,  pp.  46 — 57  ;  Livennoreon  Principal 
and  Agent,  Ch.  II.  sec.  4. 
.     (v)  Id.,  and  per  Cur.,  I)e  Btissche  v. 
Alt  (1878),  8  Ch.  I).  286,  310,  C.  A. 

(r)  IVard  v.  Evans  (1704),  2  Salk. 
442  ;  6'.  C,  Ld.  Kavm.  928;  HarUu  ▼. 
Iiibbo)is  (1889),  22  Q.  B.  1).  254,  C.  A.  ; 
BoUon  Partners  v.  Lambert  (1889),  41 
Cl».  D.  29.5,  C.  A. 

{a)  IVilson  v.  Turanian  (1843),  6  M. 
&  G.  236,  242. 
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sonable  time  (b) ;  or,  in  other  words,  as  an  authority  may  be  pre-  Ch.  IX.  &  1. 
smned  from  previons  employment  in  similar  acts,  so  the  same  ^^^^I^^^J 
presamption  arises  from  subsequent  assent  and   acquiescence, —  -  ^~  ."'^ 
according  to  the  maxim  omnia  ratihabitio  retrotrahitur  et  mandato  canid. 
priori  aquiparatur.     Where,  therefore,  a  broker  made  a  contract  in 
writing  for  the  sale  of  goods,  he  not  being  authorised  by  one  of  his 
principals  at  the  time,  but  the  latter  afterwards  assented  to  such 
contract :  it  was  held  that  the  broker  was  an  agent  duly  authorised, 
at  the  time  the  contract  was  entered  into  (c). 

Slight  evidence  of  ratification  is  sufficient  to  bind  the  prin- 
cipal (d) ;  and  if  the  agency  be  adopted  at  all,  it  will  be  held  to  have 
been  adopted  throughout  (e). 

But  where  the  party  making  the  contract  had  no  authority  to 
contract  for  the  third  person,  and  did  not  profess,  at  the  time,  to 
act  for  him,  it  seems  that  the  subsequent  assent  of  such  third 
party,  to  be  bound  as  principal,  has  no  operation  (/). 

And,  although  a  voidable  act  may  be  ratified  by  matter  subse- 
quent, it  is  otherwise  where  the  act  is  originally  and  in  its  incep- 
tion illegal  and  void.  Thus,  if  a  bill  or  note  be  forged  in  the  name 
of  the  principal,  the  act  of  the  forger  is  incapable  of  ratifica- 
tion (g). 

At  common  law  it  was  held,  that  an  agent  authorised  to  sell  Factor's 
goods  could  not,  although  the  apparent  owner  thereof  by  permis-  pledge, 
sion  of  his  principal,  pledge  them  {h),  by  delivering  to  a  pawnee 
either  the  goods  themselves,  or  any  document  of  title  relating 
thereto.  In  modem  times,  however,  the  state  of  the  law  came  to 
be  regarded  as  working  great  hardship,  and  as  unnecessarily  im- 
peding the  freedom  of  mercantile  dealings ;  and  the  consequence 
has  been,  the  enactment  of  several  statutes, — called  the  **  Factors 
Acts," — giving  such  agents  extensive  powers  of  disposition.  All 
these  Acts,— 4  Geo.  4,  c.  83,  6  Geo.  4,  c.  94,  5  &  6  Vict.  c.  39, 
and  40  &  41  Vict.  c.  39, — ^are  repealed  (i)  and  consolidated  with 
amendments  by  the  Factors  Act,  1889,  52  &  53  Vict.  c.  45,  which 
after  defining  various  expressions  by  s.  1  as  stated  in  the  footnote, 
proceeds  as  follows  : — 


(6)  Badman,  Ex  parU  (1890),  45  Oh. 
D.  16,  C.  A. 

(f)  Maclean  v.  Dunn  (1828),  4  Bing. 
722. 

(rf)  Kinnitz  v.  Surrey  (1806),  Paley  on 
Aj^encv.  3rd  ed.,  p.  171 ;  Evans  on  Agency, 
2iid  ed.,  p.  76  ;  Storey  on  Agency,  9th 
cd.,  p.  297,  and  n.  (2) ;  and  see  Lane's 
case  (1868),  1  De  G.  J.  &  S.  504,  App. 

(<)  B(ynl  V.  Pack  (1806),  7  East,  164. 


{f)  See  Fenn  v.  Harrison  (1790),  3 
T.  R.  767  ;  per  Parke,  J.,  Vere  v.  Ashby 
(1829),  10  B.  k  C.  288,  298. 

{g)  Brook  v.  Hoop  (1871),  L.  R.,  6  Ex. 
89,  99. 

(/*)  Queiroz  v.  Trueman  (1824),  8  B. 
&  C.  342. 

(t)  See  the  decisions  on  the  Acts  prior 
to  1887  reviewed  in  Johns'M  v.  Cridit 
Lyonnais  (1877),  3  C.  P.  D.  32,  C.  A. 
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Ch.  IX.  8.  1. 

Oontracfs  foith 
Agents. 

Factors  Act. 

Powers  of 
mercantile 
agent  to  sell, 
&c.  goods. 


Effect  of 
pledges  of 
documents 
of  title. 

Pledge  for 
antecedent 
debt. 

Rights  by 
exchange 
of  goods  or 
docaments. 


Agreements 
through 
clerks,  &c. 


2. — (1.)  Where  a  mercantile  agent  (ifc)  is,  i^dth  the  consent  of  the  owner,  in 
possession  (Q  of  goods  or  of  the  documents  of  title  (m)  to  goods  (n),  any  sale, 
pledge  (o),  or  other  disposition  of  the  goods,  made  by  him  when  acting  in  the 
ordinary  course  of  business  of  a  mercantile  agent,  shall,  subject  to  the  pro- 
visions of  this  Act,  be  as  valid  as  if  he  were  expressly  authorised  by  the  owner 
of  the  goods  to  make  the  same ;  provided  that  the  person  taking  under  the 
disposition  acts  in  good  faith,  and  has  not  at  the  time  of  the  disposition  notice 
that  the  person  making  the  disposition  has  not  authority  to  make  the  same. 

(2.)  Where  a  mercantile  agent  has,  with  the  consent  of  the  owner,  been  in 
possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge,  or 
other  disposition,  which  would  have  been  valid  if  the  consent  had  continued, 
shall  be  valid  notwithstanding  the  determination  of  the  consent :  provided 
that  the  person  teiking  under  the  disposition  has  not  at  the  time  thereof  notice 
that  the  consent  has  been  determined. 

(3.)  Where  a  mercantile  agent  has  obtained  possession  of  any  documents  of 
title  to  goods  by  reason  of  his  being,  or  having  been,  with  the  consent  of  the 
owner,  in  possession  of  the  goods  represented  thereby,  or  of  any  other  docu- 
ments of  title  to  the  goods,  his  possession  of  the  first-mentioned  documents 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  with  the  consent  of  the 
owner. 

(4.)  For  the  purposes  of  this  Act  the  consent  of  the  owner  shall  be  presumed 
in  the  absence  of  evidence  to  the  contrary. 

3.  A  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to  be  a 
pledge  of  the  goods. 

4.  Where  a  mercantile  agent  pledges  goods  as  security  for  a  debt  or  liability 
due  from  the  pledgor  to  the  pledgee  before  the  time  of  the  pledge,  the  pledgee 
shall  acquire  no  further  right  to  the  goods  than  could  have  been  enforced  by 
the  pledgor  at  the  time  of  the  pledge. 

5.  The  consideration  necessary  for  the  validity  of  a  sale,  pledge,  or  other 
disposition,  of  goods,  in  pursuance  of  this  Act,  may  be  either  a  payment  in 
cash,  or  the  delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to 
goods,  or  of  a  negotiable  security,  or  any  other  valuable  consideration  ;  but 
where  goods  are  pledged  by  a  mercantile  agent  in  consideration  of  the  delivery 
or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  negotiable 
security,  the  pledgee  shall  acquire  no  right  or  interest  in  the  goods  so  pledged 
in  excess  of  the  value  of  the  goods,  documents,  or  security,  when  so  delivered 
or  transferred  in  exchange. 

6.  For  the  purposes  of  this  Act  an  agreement  made  with  a  mercantile  ag>'nt 


{k)  Defined  by  s.  1  as  an  agent  "  having 
in  the  customary  course  of  his  business 
as  such  agent  authority  either  to  sell 
goods,  or  to  consign  goods  for  the  jmr- 
pose  of  sale,  or  to  buy  goods  or  to  raise 
money  on  the  security  of  goods*'  ;  and 
see  Uastin/fs  ▼.  Pearson^  [1893]  1  Q.  B. 
62  ;  Biggs  v.  Evans,  [1894]  1  Q.  B.  88. 
This  will  not  apply  to  a  dork  or  servant ; 
Lamb  v.  AtUnborough  (1862),  1  B.  &  S. 
831. 

{I)  Possession  is  defined  by  s.  1  as 
where  the  *' goods  or  documents  are  in 
his  actual  custody  or  are  held  by  any 
other  persons,  subject  to  his  control,  or 
for  him  or  on  his  behalf." 

(w)  **  The  oxpressiou  *  document  of 
title'  shall  include  any  bill  of  lading, 
dock  warrant,  warehouse-keeper's  certifi- 


cate, and  warrant  or  order  for  the  delivery 
of  goods,  and  any  other  document  used 
ill  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of 
goods,  or  authorising  or  purporting  to 
authorise,  either  by  endorsement  or  by 
delivery,  the  possessor  of  the  document 
to  transfer  or  receive  goods  thereby 
represented."    See  s.  1. 

(71)  Goods  includes  wares  and  merchan- 
dise, 863  s.  1  ;  it  does  not  include  certifi' 
cates  of  railway  stock ;  Freeman  v. 
AppUyard  (1862),  82  L.  J.  Ex.  175. 

(0)  "The  expression  'pledge'  shall 
include  any  contract  pledmng,  or  giving 
a  lien  or  security  on,  goods,  whether  in 
consideration  of  an  original  advance  or 
of  any  further  or  continning  advance  or 
of  any  pecuniary  liability.'*    See  s.  1. 
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through  a  clerk  or  other  person  authorised  in  the  ordinary  course  of  business  Ch.  IX.  s.  1. 
to  make  contracts  of  sale  or  pledge  on  his  behalf  shall  be  deemed  to  be  an  Contracts  vnih 
agreement  with  the  agent.  Agents. 

7.— (1.)  Where  the  owner  of  goods  has  given  possession  of  the  goods  to  Factoni  Act 

toother  person  for  the  purpose  of  consignment  or  sale,  or  has  shipped  the  conld. 
goods  in  the  name  of  another  person,  and  the  consignee  of  the  goods  has  not  Consignors 
had  notice  that  such  person  is  not  the  owner  of  the  goods,  the  consignee  shall,  and  con- 
in  respect  of  advances  made  to  or  for  the  use  of  such  person,  have  the  same  signees. 
lien  on  the  goods  as  if  such  person  were  the  owner  of  the  goods,  and  may 
transfer  any  such  lien  to  another  person. 

(2.)  Nothing  in  this  section  shall  limit  or  affect  the  validity  of  any  sale, 
pledge,  or  disposition,  by  a  mercantile  agent. 

[Sects.  8  and  9  are  reproduced  in  sect.  25  of  the  Sale  of  Goods 
Act,  1898,  but  not  repealed  by  that  Act.     See  post,  Ch.  XTTT. 

It  was  held  in  Helby  v.  Matthews,  [1895]  A.  0.  471,  that  the 
person  who  had  hired  a  piano  on  the  hire-purchase  system  was  not 
a  person  who  had  "  agreed  to  buy  *'  it  within  sect.  9,  so  that  the 
owner  of  the  piano  could  recover  it  from  a  pawnbroker  with  whom 
the  hirer  had  pledged  it.] 

10.  Where  a  document  of  title  to  goods  has  been  lawfully  transferred  to  a  Effect  of 
person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers  the  docu-  transfer  of 
inent  to  a  person  who  takes  the  document  in  good  faith  and  for  valuable  vendOT^Th'en^ 
consideration,  the  last-mentioned  transfer  shall  have   the  same  efifect  for 

liefeating  any  vendor's  lien  or  right  of  stoppage  in  transitu  as  the  transfer  of  a 
bUl  of  lading  has  for  defeating  the  right  of  stoppage  in  transitu. 

11.  For  the  purposes  of  this  Act,  the  transfer  of  a  document  may  be  by  Mode  of 
endorsement,  or,  where  the  document  is  by  custom  or  by  its  express  terms  transferring 
transferable  by  delivery,  or  makes  the  goods  deliverable  to  the  bearer,  then  by    °*^"™®^ 
(leli?ciy. 

li— -(1.)  Nothing  in  this  Act  shall  authorise  an  agent  to  exceed  or  depart  Saving  for 

from  his  authority  as  between  himself  and  his  principal,  or  exempt  him  from  jj^ 

i*«.i«<        ••!  ••     1^  J*  uTue  owner, 

any  liability,  civil  or  cnmmal,  for  so  doing. 

(2.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  from  recovering 
the  goods  from  an  agent  or  his  trustee  in  bankruptcy  at  any  time  before  the 
sale  or  pledge  thereof,  or  shall  prevent  the  owner  of  goods  pledged  by  an 
agent  from  having  the  right  to  redeem  the  goods  at  any  time  before  the  sale 
thereof,  on  satisfying  the  claim  for  which  the  goods  were  pledged,  and  paying 
to  the  agent,  if  by  him  required,  any  money  in  respect  of  which  the  agent 
would  by  law  be  entitled  to  retain  the  goods  or  the  documents  of  title  thereto, 
or  any  of  them,  by  way  of  lien  as  against  the  owner,  or  from  recovering  from 
any  person  with  whom  the  goods  have  been  pledged  any  balance  of  money 
remaining  in  his  hands  as  the  produce  of  the  sale  of  the  goods  after  deducting 
the  amount  of  his  lien. 

(3.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  sold  by  an  agent 
from  recovering  from  the  buyer  the  price  agreed  to  be  paid  for  the  same,  or 
any  part  of  that  price,  subject  to  any  right  of  set  off  on'  the  part  of  the  buyer 
against  the  agent. 

And  by  sect.  13  of  the  Act  the  power  thereby  conferred  on  an  agent 
are  in  amplification  and  not  in  derogation  of  his  common  law 
powers. 


26S 


Chap.  IX. — Contracts  with  Particular  Parties. 


Ch.  IX.  8.  1. 

Contracts  with 
Agents, 

"When  prin- 
cipal may  be 
sued,  although 
agent  credited 
in  the  first 
instance. 

Thomsim  v. 
Davenport. 


With  reference  to  the  circumstances  nnder  which  the  principal 
may  he  held  liahle,  on  a  contract  made  by  his  agent,  notwithstand- 
ing the  agent  may,  in  the  first  instance,  have  been  treated  as  the 
principal,  the  law  was  thus  stated  by  Lord  Tenterden  in  Thomson 
Y.  Davenport  (p) : — "  I  take  it  to  be  a  general  rule,  that  if  a  person 
sells  goods  supposing  at  the  time  of  the  contract  he  is  dealing  with 
a  principal,  but  afterwards  discovers  that  the  person  with  whom  he 
was  dealing  is  not  the  principal  in  the  transaction,  but  agent  for  a 
third  person,  though  he  may  in  the  meantime  have  debited  the 
agent  with  it,  he  may  afterwards  recover  the  amount  from  the  real 
principal ; ''  .  .  .  but  ''if  at  the  time  of  the  sale  the  seller 
knows,  not  only  that  the  person  who  is  nominally  dealing  with  him 
is  not  principal,  but  agent,  and  also  knows  who  the  principal 
really  is,  and,  notwithstanding,  chooses  to  make  the  agent  his 
debtor,  dealing  with  him  and  him  alone ;  then,  according  to 
Addison  v.  Gandassequi  (q),  and  Pater  son  v.  Gandassequi  (r),  the 
seller  cannot  afterwards,  on  the  failure  of  the  agent,  turn  round  and 
charge  the  principal,  having  once  made  his  election,  at  the  time  when 
he  had  the  power  of  choosing  between  the  one  and  the  other." 

And  the  question,  whether  the  seller  has  made  his  election  is  in 
general  a  question  for  the  jury,  to  be  determined  by  them  upon  all 
the  facts  of  the  case  (s). 


What  win 
discharge  the 
principal. 


It  is  clear  that  if  a  person  orders  an  agent  to  make  a  purchase 
for  him,  the  mere  fact  of  his  giving  the  latter  money  to  pay  the 
debt  does  not  discharge  the  principal,  unless  the  agent  pays  it 
accordingly  (<).  Nor,  where  a  person  gives  credit  to  an  agent  for 
goods,  supposing  him  to  be  the  principal,  or  not  knowing  who  the 
principal  is,  will  the  mere  fact  that,  before  the  principal  is  dis- 
covered by  the  seller,  the  state  of  the  account  between  the  agent 
and  the  principal  has  been  altered  to  the  prejudice  of  the  latter,  be 
any  bar  to  the  seller  recovering  against  him  (w).  But  if,  in  such 
a  case,  the  principal  be  induced  by  the  conduct  of  the  seller,  to 
pay  the  money  to  the  agent,  on  the  faith  that  the  seller  and  the 
agent  have  come  to  a  settlement  in  the  matter  ;  or  if  any  represen- 
tation to  that  effect  be  made  by  the  seller,  either  by  words  or 
conduct,  he  cannot  afterwards  sue  the  principal  (t). 


{p)  Thomson  v.  Davenport  (1829),  9 
B.  &  C.  78,  86  ;  and  see  Sviethurst  v. 
mtchell  (1859),  1  El.  &  El.  623. 

{q)  Anderson  v.  Gandassequi  (1812),  4 
Taunt.  574,  2  Sra.  L.  C. 

(r)  Patcrson  v.  Gavdasscqui  (1812),  15 
East,  62  ;  13  R.  R.  368. 

(«)  See  Colder  v.  Dohell  (1871),  L. 
R.,  6   C.   P.   486,   Ex.   Ch.  ;    Curtis  7. 


WiUiamson  (1874),  L.  R.,  10  Q.  B. 
67  ;  Nelson  v.  Powell  (1784),  8  Doug. 
410. 

(t)  I/eald  V.  Kenvrorthy  (1855),  10 
Exch.  739  ;  followed  in  Irvine  v,  fVatsoh 
(1880),  6  Q.  B.  D.  414,  C.  A.  ;  MacfoT' 
layie  v.  Giannacopulo  (1858),  3  H.  k  N. 
860. 

(tt)  See  Irvine  v.  Watstm  (1886),  6  Q. 
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So,  if  the  seller  intend  to  proceed  against  the  principal,  he  must  ^-  I^  s.  i. 
make  his  election  to  do  so  within  a  reasonable  time  after  the  latter  (^07Uni>ets^wUk 
is  discovered  (x) .  ^ 

And  if,  after  the  principal  is  discovered,  the  seller  allow  the  day  I^ischarge  of 
of  payment  to  go  by  without  calling  on  the  principal ;  and  in  the  c&ntd. 
meantime  the  latter  pays  his  agent  the  price  of  the  goods  in  terms 
of  the  contract ;  this  may  deprive  the  seller  of  his  right  to  charge 
the  principal, — inasmuch  as  the  latter  may  have  been  led,  by  the 
seller's  conduct,  to  suppose  that  he  intended  to  rely  solely  on  the 
agent  for  payment  (y). 

And  where  the  agent,  having  made  a  contract  in  his  own  name, 
has  been  sued  thereon  to  judgment,  a  second  action  is  not  main- 
tainable against  the  principal  on  the  same  contract  {z). 


(d)  The  Right  of  Action  of  the  PriiicipaL 

As  the  contract  of  the  agent  is  in  law  the  contract  of  the  prin-  General  rule 
dpal,  the  latter  may  come  forward  and  sue  thereon,  although,  at 
the  time  the  contract  was  made,  the  agent  acted  as  and  appeared 
to  be  the  principal  (a).  And  the  power  of  the  agent  to  claim  and 
enforce  performance  of  the  contract,  is  subservient  to  this  right  of 
the  principal ;  so  that,  if  the  principal  has  interfered,  and  has 
required  or  obtained  completion  of  the  contract  with  himself 
personally,  the  agent's  right  of  action  thereon  ceases  (&). 

Nor  is  the  right  of  the  principal  in  this  behalf  interfered  with  by 
the  fact,  that  the  contract  was  made  between  two  brokers,  members 
of  the  same  stock  exchange,  one  of  the  rules  of  which  was,  that  a 
contract  made  by  a  broker  for  an  undisclosed  principal,  should  be 
regarded  as  the  contract  of  the  broker  only, — even  although  the 
principal  was  cognizant  of  such  rule  (c). 

So,  if  goods  are  entrusted  to  an  agent  for  sale,  but  before  the 
sale  the  principal  dies  intestate,  and  the  goods  are  afterwards 
sold;    a  person  who  subsequently  takes   out   letters  of  adminis- 


B.  D.  414,  417-420,  C.  A.,  where  the 
dicta  of  Lord  Tenterdeu,  C.  J.,  and 
Bayley,  J.,  on  this  sabject,  in  Thomson 
V.  Davenport  (1829),  9  B.  &  C.  78,  and 
of  Maale,  J.,  in  Smyth  y.  Anderson 
{1&49J,  7  C.  B.  21,  84,  were  disapproyed, 
md  Armstrong  y.  Stokes  (1872;,  L.  R., 
7  Q.  B.  698,  was  doubted. 

(z)  Smethursl  y.  Mitchell  (1859),  1  £. 
it  £.629. 

(y)  Kym/er  v.  Suwercropp  (1807),  1 
Camp.  109  ;  10  R.  R.  646. 

(z)  PriesUey  v.  FemU  (1865),  3  H.  & 

C.  977. 

(o)  Phelps  V.  Prolheroe  (1855),  16  C. 


B.  870  ;  Duke  of  Norfolk  v.  Worthy 
(1808),  1  Camp.  337  ;  10  K.  R.  748  ;  per 
Abbott,  J.,  Bickerton  v.  Burrell  (1816),  5 
M.  &  S.  388 ;  Bomby  v.  Lacy  (1817),  6 
M.  &  S.  166  ;  18  K.  R.  345. 

(6)  8ee  per  Lord  EUenborough,  C.  J., 
Morris  v.  Cleasby  (1813),  1  M.  &  S.  676 ; 
14  R.  R.  531 ;  Sadler  v.  Leigh  (1815), 
4  Camp.  195  ;  Dickinson  v.  NaiU  (1833), 
4  B.  &  Ad.  638  ;  Coppin  v.  Walker 
(1816),  7  Taunt.  237  ;  Hornby  v.  Lacy 
(1817),  6  M.  &  S.  166  ;  Drinkwatcr  v. 
Goodwin  (1775),  Cowp.  251. 

(c)  Humphrey  v.  Lucas  (1845),  2  C.  & 
K.  152. 
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When  princi 
pal  cannot 
sue. 


When  defence 
again-st  agent 
may  be  in- 
sisted on  as 
a^nst  prin- 
cipal. 


Ch.  IX.  8.  1.  tration  to  the  intestate,  may  sue  the  vendee  for  goods  sold  and 
CaTiiroete  tr«;i  delivered  {d). 

Agents, 

But  the  right  of  the  principal  to  interfere  and  sue  in  his  own 
name,  does  not  exist  where  the  agent  has  contracted  personally  for 
him  under  seal,  or  by  bill  of  exchange  or  promissory  note.  In 
these  cases,  the  only  remedy  is  in  the  name  of  the  agent  with 
whom  the  contract  was  entered  into  (e). 

So,  where  a  principal  permits  one  who  is  not  known  to  be  an 
agent  (/),  to  sell  as  apparent  principal,  and  afterwards  interrenes ; 
the  buyer  is  entitled  to  be  placed  in  the  same  situation  at  the  time 
of  the  disclosure  of  the  actual  principal,  as  if  the  agent  had  been 
the  real  contracting  party ;  and  he  is  entitled  to  the  same  defenee 
against  the  principal, — whether  it  be  by  common  law  or  by  statute, 
— as  he  was  entitled  to  at  that  time  against  the  agent,  the  apparent 
principal  (g).  Accordingly  if,  in  such  a  case,  where  the  agent  has 
been  permitted  by  the  principal  to  hold  himself  out  as  the  prin- 
cipal, and  that  person  dealing  with  the  agent  has  believed  that  the 
agent  was  principal  and  acted  on  that  belief,  the  defendant  has 
acquired  a  set-off  against  the  agent  before  the  principal  has  inter- 
posed, the  latter  will  be  bound  by  such  set-off  (/t).  And  so,  where 
an  agent  has  been  allowed  to  sell  in  his  own  name;  and  payment 
is  made  to  the  agent,  as  such,  according  to  the  terms  of  the  con- 
tract, and  in  the  usual  course  of  business ;  the  principal,  if  he 
has  not  previously  required  payment  to  himself,  shall  be  bound 
thereby  (t), 

But  this  doctrine  does  not  apply  where  the  agent  is  a  mere 
broker,  and  has  not  the  possession  of,  or  is  not  entrusted  with,  the 
indicia  of  property  in  the  goods  (k).  And  in  like  manner  it  is 
held,  that  where  a  party  who  has  purchased  goods  from  a  factor, 
knowing  that  they  were  sold  by  him  as  factor  only,  is  sued  by  the 
principal  for  the  price,  he  is  not  entitled  to  set  off  in  that  action  a 
debt  due  to  him  &om  the  factor  (Z). 


(d)  Foster  v.  Bates  (1843),  12  M.  &  W. 
226. 

(<•)  See  per  Blackburn,  J.,  Spurr  v. 
Cass  (1870),  L.  R  ,  5  Q.  B.  656  ;  Sinis  v. 
Bond  (1838),  5  B.  &  Ad.  389  ;  Berkeley 
V.  Hardy  (1826),  5  B.  &  C.  356;  and 
see  Schack  v.  Anthony  (1813),  1  M.  &  S. 

573. 

(/)  See  Seinensa  v.  Brinsley  (1865), 
18  C.  B.,  N.  S.  467  ;  Borries  v. 
Imjfcrial  Ottoman  Bank  (1873),  L.  R., 
9  C.  P.  38. 

{g)  Per  Cur,  Isherg  v.  Bowdrn  (1853), 
8  Exch.  852  ;  Sims  v.  Bond  (1838),  5  B. 
k  Ad.  839  ;  George  v.  ClaggeU  (1797),  7 
T.  R.  859 ;  4  R.  R.  462 ;  Montagu  v. 
Forwood,  [1893]  2  Q.  B.  350. 

(/O  Cooke  V.  Eshelby  (1887),  12  App. 


Caa.  271.  But  if  the  agent  becom&s 
bankrupt,  the  person  who  dealt  with 
him  cannot  set  up,  in  an  action  a^jiainst 
him  by  the  principal,  the  defence  of 
**  mutual  credit^*  as  between  the  a;*ent 
and  the  defendant ;  Turner  y.  TJynnas 
(1871),  L.  R.,  6  C.  P.  610  ;  and  see  MU- 
dred  v.  Maspons  (1883),  8  App.  Ca& 
874. 

(i)  Drinkwaier  v.  Gccdunn  (1775), 
Cuwp.  251  ;  and  see  the  Factors  Act, 
1889,  antea,  p.  266. 

(k)  Baring  v.  Corrie  (1818),  2  B.  A 
Al.  137. 

(0  Fish  V.  Kemptan  (1849),  7  C.  B. 
687  ;  Seinensa  v.  Brinsley  (1865),  18  G 
B.,  N.  S.  467;  New  Zealand  Co.  v. 
Huston  (1880),  6  Q.  B.  D.  474. 


Sect.  1. — Contracts  with  Agents.  271 

And  although  a  party  who  is  described  on  the  face  of  a  contract  Ch.  IX.  s.  l. 
as  an  agent,  but  who  is,  in  fact,  the  principal,  cannot  in  general  ^^^^^^^^^^^^ 

sue  thereon  in  that  capacity  {m) :  yet  it  has  been  held,  that  if  such —-- 

a  contract  has  been  in  part  performed,  and  that  part  performance  p^i  who  con-' 
has  been  accepted  by  the  other  contracting  party  with  fall  know-  ^^^^  ^  ag«nt 
ledge  that  the  party  who  was  described  as  agent  in  the  contract  was 
the  real  principal,  the  latter  may,  after  that,  sue  in  his  own  name 
for  the  completion  of  the  contract  (n).  And  so,  although  a  man 
cannot  in  strictness  be  said  to  be  agent  to  himself ;  yet,  with 
regard  to  contracts  of  charterparty,  it  has  been  held  that  he  may 
fill  both  characters  ;  that  is,  that  he  may  contract  as  agent  for  the 
freighter,  whoever  that  freighter  may  turn  out  to  be;  and  may 
afterwards  himself  adopt  the  character  of  freighter,  and  sue  as 
principal  on  the  charterparty  (o). 


(e)   When  Agent  personally  LiMe, 

Upon  the  principle  that  the  contract  of  an  agent  is  the  contract  General  rule, 
of  the  principal,  an  agent  is  not  liable  upon  any  agreement,  into 
which  he  enters  merely  in  his  representative  capacity  (p).  But 
wherever  an  agent  enters  personally  into  a  contract,  or  pledges  his 
own  credit,  by  concealing  his  principal  or  otherwise,  this  gives  the 
other  party  a  right  of  action  against  him  (q).  So,  if  a  person  pro- 
fessing to  act  as  agent  enters  into  a  contract,  and  there  be  not,  in 
fact,  any  principal  then  in  existence ;  the  agent  will  be  personally 
liable  on  such  contract  (r).  And  where  an  agent  enters  in  his  own 
name  into  an  agreement  in  writing,  he  cannot  relieve  himself  from 
his  Uability  thereon,  even  by  showing  that,  at  the  time  such  agree- 
ment was  made  and  signed,  the  other  contracting  party  knew  that 
he  was  only  an  agent  in  the  transaction  (s). 

So,  there  is  no  doubt  that  a  person  who  enters  into  a  contract.  Agent  may 
which  is  expressed  to  be  made  by  him  for  and  on  behalf  of  another,  ijabi^'^il*  ^' 
may  still  contract  thereby  in  such  terms  as  to  bind  himself  per-  though  con- 

tract  ex- 

Bonally.     And,  accordingly,  the  question  in  such  cases  is  whether,  pressed  to  lv> 

made  by  him, 

(to)  Bkkerton  v.  Burrell  (1816),  5  M.  (q)  FranJtlyn  v.  Lamoiid  (1847).  4  C.  ^!J^^^*'^''* 

k  S.  883.  B.  637  ;  Seaber  v.  Hawkes  (1831),  5  M.  ""o^"*"^- 

(»)  Rayiier  v.  GroU  (1846),  15  M.  &  k  P.  549  ;  Thtmuonv.  Davenport  {U29), 

W.  359.  9  B.  &  C.  7A  ;  PaUrson  v.  GandaaseqtU 

(o)  Schmalz  v.  Avery  (1851),  16  Q.  B.  (1812),  15  East,  62  ;  13  R.  R.  368. 

Sd5.  Mere  bearer  of  money  not  liable  ;  CoUa 

{p)  Ex  parte  Hartop  (1806),  12  Ves.  v.   WrigU  (1811),  4  Taunt.  198. 

jnn.  349  ;    Thamas  v.  Edwards  (1836),  (r)  Kelntr  v.  Baxter  (1866),  L.  R.,  2 

2M-  &  W.  215.  217  ;  SpiUle  v.  Lavejider  C.  P.  174. 

11821),  2  B.  &  B.  452.  (a)  Higgins  v.  Senior  (1841),  8  M.  & 

Aa   to    non-liability   of    shipbrokers  W.   834  ;  Jones  v.  LiUledale  (1837),  6 

signing  a  charter-party  by  telegraphic  Ad.  &  El.  486  ;  ifa^e«  v.  .^MrtWon  (1837), 

•Qthority  of  charterer,  see  Lilly  v.  Smalet^  2  M.  &  W.  440. 
[1892]  1  Q.  B.  456,  per  Dcuman,  J. 
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Oh.  IX.  s.  1.  looking  at  the  contract  as  a  whole,  it  appears  to  have  been  intended 
^"""^"^^^^  that  he  should  be  personally  liable  thereon  (0. 

Thus,  if  an  acent,  by  deed  under  his  •own  hand  and  seal,  cove- 

liability  of  ^ant '' for  himself,  his  heirs,  &c/'  for  the  act -of  another,  he  is 
agent— «m^  personally  liable  upon  his  covenant,  although  he  describes  himself 
in  the  deed  as  covenanting  ''  for  and  on  the  behalf*'  of  another 
person  («).  So,  where  the  defendant  by  a  written  agreement  ex- 
pressed to  be  made  by  himself,  on  *'  behalf  of  A.  B.  of  the  one 
part,"  and  the  plaintiff  of  the  other  part,  stipulated  that  ^^  Ae, 
the  defendant,  would  execute  to  E.,  the  plaintiff,  a  lease  of  certain 
premises,"  which,  as  it  was  proved,  belonged  to  A.  B. ;  Be%ty  C.  J., 
held  that  the  defendant  was  personally  liable  (x),  and  the  mere 
addition  of  ''  brokers  *'  to  the  signature  being  only  a  description 
will  not  relieve  the  agent  so  signing  from  personal  liability  (^v)- 

So,  where  the  defendants,  who  were  directors  of  a  joint-stock 
newspaper  company,  gave  a  promissory  note  in  the  following 
form  : — "  On  demand  we  jointly  and  severally  promise  to  pay  to 
Mr.  L.  H.,  or  order,  the  sum  of  260/.,  value  received  for  and  on 
behalf  of  the  Wesleyan  Newspaper  Association  ;  "  and  this  note  was 
signed  by  them  as  **  Directors  ;  *'  it  was  held,  that  the  words  "  we 
severally  promise  *'  were  equivalent  to  we  j)er%onally  promise ;  and 
that  the  defendants  were,  therefore,  personally  liable  on  the 
note  (z).  So,  where  the  attomies  on  both  sides,  on  an  indictment 
against  a  parish  for  not  repairing  a  road,  entered  into  an  agreement, 
in  which  one  attorney,  **on  the  part  of  the  parish,  agreed  to  pay 
the  costs ;  "  this  was  held  to  be  a  personal  engagement  on  the  part 
of  such  attorney  (a).  So  an  attorney  who  **  personally  '*  undertakes, 
in  writing,  that  a  record  shall  be  withdrawn  and  costs  paid,  in  a 
cause  in  which  he  is  concerned  for  another,  is  liable  to  be  sued 
upon  such  engagement  (6).  So,  where  the  solicitors  of  the  assignees 
of  a  bankrupt  tenant,  upon  whose  lands  a  distress  had  been  put  in 
by  the  landlord,  gave  the  following  written  undertaking: — "  We,  as 
solicitors  to  the  assignees,  undertake  to  pay  to  the  landlord  his 
rent,  &c." — it  was  held  that  they  were  personally  liable  (c).  So  it 
would  appear  that  an  auctioneer  who  sells  goods  by  auction,  for  a 


(0  See  Dcslandes  v.  Ghregory {IS60),  2  E. 
&  E.  602,  610,  Exch. ;  Parker  v.  Winlow 
(1857),  7  E.  &  B.  942  ;  Meid  v.  Dreaper 
(1861),  6  H.  &  N.  813;  Tanner  v. 
Christian  (1856),  4  £.  &  B.  591 ; 
Lennard  v.  Hobijison  (1855),  5  E.  &  B. 
125  ;  Mare  v.  Charles  (1856),  id.  978 ; 
Wilson  V.  Zulueta  (1849),  14  Q.  B.  405 ; 
Faice  v.  IValker  (1870),  L.  R.,  5  Ex. 
173  ;  Hough  v.  Manxanos  (1879),  4  Ex. 
D.  104. 

(u)  Appleton  v.  Binks  (1804),  5  East, 
148  ;  7  R.  R.  672. 


(jc)  Norton  v.  fferron  (1825),  1  R.  & 
M.  229. 
\y)  Huicheaon  v.  Eaton  (1884),  18  Q. 

B.  D.  861,  C.  A. 

{z)  Healey  v.  Storey  (1848),  8  Exch.  8. 
(a)   fFatson  v.  MurrcU  (1824),  \C.k 
P.  307. 

{h)  Iveson  v.  Conington  (1823),  1  B.  & 

C.  160. 

(c)  Burrell  v.  Jones  (1819),  3  B.  &  Al. 
47  ;  22  R.  R.  296 ;  and  see  Harper  v. 
Williavis  (1843),  4  Q.  B.  219. 
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named  principal,  under  the  ordinary  conditions  of  sale,  may  be  sued  Ch.  IX.  &  1. 
by  a  purchaser  for  the  non-delivery  of  goods  sold  to  him  at  such  ^'^'^^^''^ 

anction  (d).     And  where  four  directors  of  a  joint-stock  company 

signed  their  names  to  a  promissory  note,  in  this  form : — "  We,  the 
directors  of  the  I.  Company,  Limited,  do  promise  to  pay  J.  D.  the 
Boin  of  1,600Z.,  with  interest  at  the  rate  of  6  per  cent,  per  annum 
until  paid,  for  value  received ;  "  and  in  one  corner  of  the  note  the 
seal  of  the  company  was  aflSxed  :  it  was  held,  that  neither  the  form 
of  the  note,  nor  the  fact  of  the  seal  being  affixed  thereto  in  the 
manner  described,  excluded  the  personal  liability  of  the  makers 
thereon  (e). 

But  where  the  defendant,  a  broker,  signed  and  sent  to  the  When  not 
plaintiflF  the  foUowing  note :— "  I  have  this  day  sold  by  your  order  a  conti^t.''''^ 
and  for  your  account,  to  my  principals  five  tons  of  anthracene  ;  " — 
it  was  held,  in  an  action  against  the  defendant,  for  goods  sold  and 
delivered,  that  he  was  not  personally  liable  (/).  So  where  fruit 
brokers  gave  to  a  fruit  merchant  the  following  sold-note  : — "  We 
have  this  day  sold  to  you,  on  account  of  J.  M,  and  Co.,  Valencia, 
2,000  cases  Valencia  oranges,  of  the  brand  of  J.  M,  and  Co.,  at 
12».  9d.  per  case,  free  on  board;  '*  and  the  note  was  signed  by 
the  brokers  in  the  name  of  their  firm : — it  was  held,  in  an  action 
agamst  them  for  the  non-delivery  of  the  goods,  that  they  were  not 
personally  liable  {g).  So  where  a  promissory  note  was  made  in  the 
following  form :— "Three  months  after  date  we,  two  of  the  directors 
of  the  '  A  Society,*  by  and  on  behalf  of  the  said  society,  do  hereby 
promise  to  pay  M.  or  order  the  sum  of  67Z.  15«.  6i.,  value 
received ;  " — and  the  note  was  sealed  with  the  seal  of  the  society, 
and  signed  by  two  of  the  directors ;  it  was  held,  that  it  did  not 
bind  the  parties  who  signed  it  (fe). 

The  BiUs  of  Exchange  Act,  1882,  45  &  46  Vict.  c.  61,  provides 
by  sect,  25,  that : — 

A  dgnatare  by  procuration  operates  as  notice  that  the  agent  has  but  a  Signature 
limited  authority  to  sign,  and  the  principal  is  only  bound  by  such  sig-  **i)erproc." 
nature  if  the  agent  in  so  signing  was  acting  within  the  actual  limits  of  his 
authority. 

And  by  sect.  26  that : — 

"(1)  Where  a  person  signs  a  bill  as  drawer,  indorser,  or  acceptor,  and  adds  laability  of 
words  to  his  signature,  indicating  that  he  signs  for  or  on  behalf  of  a  principal  *gentof  bill 
or  in  a  representative  character,  he  is  not  personally  liable  thereon  ;  but  the  o' «^change. 

W  Woolfe  V.  HoTM  (1877),  2  Q.  B.  D.  D.  357,  C.  A. 

^^?\  ^  {h)  Agga  v.  Nicholson  (1866),  1  H.  & 

(<)  DuUon  V.  Marsh  (1871),  L.  R.,  6  N.    165  ;    and    see  Lindus   v.   Melrose 

Q-,5;^S1-  (1858),    3    H.    &    N.    177,     Ex.    Ch.  ; 

(/)  SouthvDdl  V.  BowdUch{nn),  IC.  Alexander  v.  Sixer  (1869),  L.  R.,  4  Ex. 

**.  D.  874,  C.  A.  102  ;  and  see  Lewis  v.  NichoU(m  (1862), 

ia)  Cadd  V.  IToughton  (1876),  1  Ex.  18  Q.  B.  603. 
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Chap.  IX. — Contracts  with  Particular  Parties. 


Ch.  IX.  s.  1.  mere  addition  to  his  signature  of  words  describing  him  as  an  agent,  or  as  filling 
Cimtracta  tmth  a  representative  character,  does  not  exempt  him  from  personal  liabilitj. 

Agents.  «  (2)  In  determining  whether  a  signature  on  a  bill  is  that  of  the  principal 

or  that  of  the  agent  by  whose  hand  it  is  written,  the  construction  most  favour- 
able to  the  validity  of  the  instrument  shall  be  adopted." 


Agent  will 
not  be  held 
liable  against 
the  evident 
intention  of 
the  instru- 
ment; 


or  against 
evidence  of 
intention, 
dehors  ihe 
instrument. 


Liability  of 
agent  who 
exceeds  his 
authority. 

Collen  V. 
frright. 


So,  if  the  instrument  show  an  intention  that  the  agent  should 
not  be  liable,  he  will  be  held  not  to  be  so,  even  although  words  are 
used  which  per  se  might  render  him  liable.  Where,  therefore,  A., 
an  auctioneer,  being  employed  by  B.  to  sell  an  estate  belonging  to 
him,  entered  into  and  signed  an  agreement  with  C,  for  the  pur- 
chase, in  his  own  name,  as  agent  of  B. :  and  B.  shortly  afterwards 
signed  it,  and  added,  **  I  hereby  sanction  this  agreement,  and 
approve  of  A.'s  having  signed  the  same  on  my  behalf ;  "  it  was  held 
that  A.  was  not  personally  responsible,  because  the  agreement  of 
A.  and  the  ratification  thereof  by  B.  formed  but  one  transaction ; 
and — ^independently  of  the  instrument  signed  by  A.,  being  of  itself 
open  to  such  construction — this  manifested  an  understanding  by  all 
parties,  that  A.  was  not  to  be  personally  liable  thereon  (i)  ;  and  so 
if  by  the  terms  of  the  written  contract  the  brokers  are  made  arbi- 
trators they  cannot  be  sued  as  principals,  notwithstanding  the 
custom  of  the  trade  to  that  effect  (k). 

So  an  agent  may  expressly  stipulate  on  the  face  of  the  agreement 
that,  after  a  certain  time,  his  liability  thereunder  shall  cease  (Z). 

And  even  where,  by  the  terms  of  a  written  agreement  made  by 
an  agent,  he  might,  at  law,  be  held  liable  thereon  as  principal ;  he 
may  show,  by  way  of  equitable  defence  to  an  action  against  him  on 
such  agreement,  that  the  real  intention  of  the  plaintiff  and  himself 
at  the  time  of  making  the  agreement  was,  that  he  should  not  be 
liable  as  principal  thereon  (m). 

An  agent  is  likewise  personally  liable  to  third  parties,  whenever, 
in  his  dealing  with  them,  he  knowingly  exceeds  his  authority, — 
provided,  that  is,  his  want  of  authority  be  not  known  to  the  person 
with  whom  he  deals  (n) ; — or  fraudulently  misrepresents  the  extent 
of  his  authority  (0) ;  or  does  an  act  which,  although  he  believes  it 
to  be  within  the  scope  of  his  authority,  yet,  in  fact,  is  not  so  ;  and, 
at  the  same  time,  omits  to  give  such  information  to  the  other  party 


(i)  SpiUle  V.  Lavender  (1821),  2  B.  & 
B.  452  ;  23  R.  B.  508  ;  and  see  Hurley  v. 
Baker  (1846),  16  M.  k  W.  26.  As  to  the 
liability  of  inspectors  acting  under  a 
deed  of  inspectorship,  see  Redpaih  v. 
Wigg  (1866),  L.  R.,  1  Ex.  835,  Ex. 
Ch.  ;  EasUrbrook  v.  Barker  (1870),  L. 
R.,6a  P.  1. 

[k)  Barrow  v.  DysUsr  (1884),  13  Q.  B. 
D.  685. 

(I)  Oglesly  v.  Iglesias  (1858),  E.  B.  k 


E.  980  ;  MUvain  v.  Perez  (1861),  3  R  4 
E.  495  ;  Bannister  v.  Breslauer  (1867), 
L.  R.,  2  C.  P.  497  ;  ChriMofferam  v. 
Hanstn  (1872),  L.  R.,  7  Q.  B.  509. 

(m)  Wake  v.  Harrop  (1862),  1  H.  & 
C.  202,  Ex.  Ch. 

(n)  Hai-per  v.  Williama  (1848),  4  Q. 
B.  219,  232 ;  Downinan  v.  WUliamM 
(1845),  7  Q.  B.  103. 

(0)  See  SmovA  v.  Ilherry  (1842),  10  M. 
k  W.  1,  9. 
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as  wonld  enable  him,  equally  with  himself,  to  judge  of  the  authority  Oh.  IX.  b.  l. 
under  which  he  proposed  to  act  (p).     And  in  each  of  these  cases  an  ^^^^q^dsH^ 

action  will  lie  against  the  agent,  on  an  implied  contract  by  him,  

that  he  had  the  authority  which  he  professed  to  have  {q)  ;  whilst,  authority— 
in  the  two  former,  he  would  also  be  liable  in  an  action  for  the  false  ^^^'"^^ 
representation  (r). 

But  the  agent  will  not  be  liable  in  such  cases,  unless  the  misre- 
presentation complained  of  be  as  to  some  matter  of  fact;  and  a 
representation  by  the  agent,  founded  on  a  mistaken  view  of  the 
extent  of  his  authority  in  point  of  law,  will  not  render  him  liable  to 
the  person  to  whom  such  representation  was  made  («).  Nor  will 
the  mere  fact  of  an  agent  entering  into  a  contract  without  authority, 
render  him  liable  to  be  sued  on  the  contract  itself.  And  accordingly 
it  has  been  held,  that  where  a  party  who  has  no  authority  so  to  do, 
executes  a  written  instrument  in  the  name  of  another,  and  adds  his 
own  name  thereto  only  as  agent  for  that  other,  he  cannot  be  treated 
as  a  party  to  that  instrument,  and  be  sued  upon  it,  unless  it  be 
shown  that  he  was  the  real  principal  (t). 

Likewise,  correlatively,  if  an  agent  is  employed  to  sell  a  particular  When  |dn- 
thing  and  receives  money  for  his  principal  in  the  course  of  his?^[J^     * 
agency,  stiU  if  the  person  who  employs  him  has  no  right  to  the 
money,  the  agent  is  not  entitled  to  hand  it  over  to  him,  and  is  liable 
for  it  to  the  true  owner  if  he  does  hand  it  over  (w). 

Again  :  by  usage  of  trade  in  certain  cases,  an  agent  who  contracts  Liability  of 
expressly  '^  as  agent,"  but  without  naming  his  principal,  is  held  to  ^^^f 
be  personally  liable  on  such  contract  (x).     So,  by  the  usage  of  the  trad*. 


personally 

{f)  ^^SmauJt  V.  Ilb^rry  (1842),  10  M. 
k  W.  10 ;  Folhill  V.  Walter  (1882),  3 
B.  k  Ad.  114,  124. 

{q)  Per  Jervis,  C.  J.,  Bandell  v. 
Tnmen  (1856),  18  C.  B.  786,  794; 
CoOen  V.  Wright  (1857),  8  E.  &  B.  647, 
Ex.  Ch. ;  Warhw  v.  Harrism  (1858),  1 
K.  It  K  295  ;  and  compare  Firhank  v. 
Swaiphrey9{\%%^),  18  Q.  B.  D.  54,  C.  A., 
with  ElhingUm  v.  Hurler,  [1892]  2  Ch.  452. 

As  to  what  damages  are  recoverable  iu 

this  action,  see  Simons  t.  Patchett  (1857), 

7  E.  &  B.  568  ;  Collen  v.   Wright,  supra  ; 

Bughe^  V.  Oraeme  (1864),  33  L.  J.,  Q.  B. 

»5  ;  Sp  dding  v.  Nevell  (1869),  L.  K.,  4 

C  P.  212  ;  Gwlmn  v.  Francis  (1870),  L. 

H.,  5  C.  P,  295  ;  Riehardem  v.  WHHam- 

«»(1871),  L.  R.,  6  Q.  R  276  ;   Weeks  v. 

fnipert  (1873),  L.  B.,  8  C.  P.  427 ;  Ex 

p^rU  ranynure  (1888),  24  Ch.  D.  367, 

C.  A.  ;  Firhank  v.  Humphreys,  supra  ; 

Mtek  Y.  Weruit,  21  Q.  B.  D.  126. 

[r)  Per  Jervis,  C..J.,  Randdl  v.  Trimen 
a856),  18  C.  B.  786. 

(»)  BeaUie  v.  Lord  Ebury  (1872),  L. 
K  7  Ch.  777,  800. 

(0  JtiUcins  y.   Hutchinson  (1849),   13 


Q.  B.  744,  752.  See  also  Wilson  r. 
Barthrop  (1837),  2  M.  &  W.  863  ;  Leans 
V.  Nicholson  (1852),  18  Q.  B.  503  ;  and 
as  to  what  is  sufficient  evidence  of  this, 
Carr  v.  Jackson  (1852),  7  Exch.  382. 

(v)  Ex  parte  Edwards  (1884),  13  Q.  B. 
D.  747,  following  Sharland  v.  Mildon 
(1846),  5  Hare,  469. 

In  Ex  parte  Edwards  the  principal  had 
been  bankrupt  andsohadno  personal  right 
to  the  money)  but  it  would  seem  that  the 
principleisof  universal  application,  thatif 
an  agent  knows  that  the  principal  selling 
obtained  the  goods  by  theft  or  fraud,  or 
under  circumstances  by  which  there  was 
no  title,  the  agent  cannot  shield  himself 
by  paying  purchase-money  to  the  principal, 
unless  indeed  the  agent  is  a  mere  servant ; 
see  Hollinsv.  Foioler  (1875),  L.  R.,  7  H. 
L.  757  ;  Evans  on  Agency,  2nd  ed.,  p. 
390  ;  and  McEntire  v.  Potter  (1889),  22 
Q.  B.  D.  438,  C.  A. 

(a)  Dale  v.  Humfrey  (1858),  in  Cam. 
Scac,  £.  B.  &  E.  1004,  Ex.  Ch.  ;  Fleet 
V.  Murton  (1871),  L.  R.,  7  Q.  B.  126  ; 
Hutchinson  v.  Tatham  (1873),  L.  R.,  8 
C.  P.  482. 

T   2 
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Chap.  IX. — Contracts  with  Particular  Parties. 


Ch.  IX.  8. 1.  Stock  Exchange,  its  members  deal  with  each  other  as  principals, 
^^"'^1^^*'*^ whether  they  act  as  brokers  or  not;    and  parties  outside,  who 

employ  members  as  brokers  are  not  recognised  in  transactions 

between  members  (y).  So,  by  the  usage  of  the  London  Dry  Ooods 
Market,  a  broker  who  contracts  for  the  purchase  of  goods,  without 
disclosing  his  principal,  is  liable  to  the  vendor  for  the  price  of  the 
goods,  if  the  principal  does  not  pay  (z).  And  so,  according  to  the 
ordinary  course  of  trade  in  insurance  cases,  the  insurance  broker 
is  held  to  be  prima  facie  liable  to  the  underwriter,  for  all  premiums 
payable  on  policies  which  he  effects  for  him  (a).  And  so  by  the 
custom  of  the  hop  trade,  which  makes  the  broker  liable  for  an 
undisclosed  principal,  Ongley  &  Co.,  who  sold  *^  for  and  on  account 
of  owner,"  were  held  liable  in  an  action  for  non-delivery  of  hops, 
although  they  were  clearly  not  liable  on  the  contract  itself,  because 
such  a  custom  is  not  inconsistent  with  the  contract,  though  it  would 
have  been  inconsistent  if  the  custom  were  to  exclude  the  liability  of 
the  owner ;  and  it  was  further  laid  down  that  on  this  custom,  even 
if  the  owner's  name  had  been  disclosed  after  the  making  of  the  con- 
tract, the  buyer  might  have  sued  either  the  principal  or  the 
broker  (6), 


Foreign 
factor. 


Agent's 
liability  to 
priucipal. 


Lastly,  when  a  &ctor  in  this  country  buys  for  a  merchant  abroad, 
the  presumption  is  that  the  credit  is  given  to  the  British  buyer,  and 
not  to  the  foreigner  (c).  But  it  seems  that  there  is  no  mle  of  law 
which  makes  the  agent  personally  liable  in  such  cases ;  and  that 
his  liability  will  always  depend  on  the  intention  of  the  parties, 
which  intention  is  to  be  collected  from  the  terms  of  the  contract 
itself,  as  explained  by  the  custom  or  usage  of  trade,  where  any  such 
can  be  shown  to  exist  (d). 

When  an  agent  violates  his  duty  to  the  principal  he  will  be  liable 
to  indemnify  the  latter  for  any  loss  sustained  by  him,  provided  that 
the  loss  is  the  natural  result  of  such  violation  of  duty  {e) ;  and 
further,  if  the  agent  takes  any  secret  commission,  this  may  be 
recovered  by  the  principal,  for  it  is  a  gross  offence  and  justifies  dis- 


(y)  See  Merry  v.  NiekaUs  (1872),  L. 
R.,  7  Ch.  738 ;  Seymour  v.  Bridge 
(1886),  14  Q.  B.  D.  460;  Perry  v. 
Bamett  (1885),  15  Q.  B.  D.  888,  G.  A. 

(e)  Imperial  Bank  v.  London  and  St, 
Katharine  Docks  Company  (1877),  6  Ch. 
D.  195. 

(a)  Per  Bay  ley,  J.,  Power  v.  Butcher 
a829),  10  B.  &  C.  829,  840  ;  per  Lord 
Tenterden,  C.  J.,  Scott  v.  Irving  (1830), 
1  B.  &  Ad.  605. 

(6)  Pike  V.  Ongley  (1887),  18  Q.  B.  D. 
708,  C.  A.  ;  aliter,  if  the  written  contract 
is  inconsistent,  Barrow  y.  Dyster  (1884), 


18  Q.  B.  D.  635. 

(c)  Per  Lord  Tenterden,  C.  J.,  Thmn- 
son  y.  Davenport  (1829),  9  B.  &  C.  78 ; 
Heaid  y.  Kenwwrthy  (1855),  10  Exch. 
739  ;  and  see  Smyth  y.  Anderson  (1849), 
7  C.  B.  21,  88;  HuUon  y.  Bullock 
(1874),  L  R.,  9  Q.  B.  572,  Ex.  Ch. 

(d)  Qreen  v.  Kopke  (1856),  18  C.  B. 
549  ;  Mahoney  y.  Kekuli  (1854),  14  C. 
B.  390. 

{e)  Cassaboglou  y.  Oibbs  (1883),  11  Q. 
B.  D.  797,  C.  A.  ;  Eyans  on  Asrency, 
2nd  ed.,  p.  266  ;  and  see  Cohen  y.  KitUU 
(1889),  22  Q.  B.  D.  680. 
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missal  (/) ;  and  when  the  agent  receives  money,  he  is  bound  to  pay  Ch.  IX.  s.  l, 
over  to  principal  on  request,  and  if  he  refuse  is  liable  in  an  action  ^^^^^jtT^^ 
for  money  had  and  received  for  interest  from  the  date  of  refusal  (g). — 


(f )  When  an  Agent  may  sue, 

A  servant  or  agent  cannot  sue  upon  a  contract  entered  into  by 
him  as  such  (Ji),  And  where  A.  F.,  a  broker,  who  had  a  parcel  of 
rum  for  sale,  made  a  contract  with  the  defendant,  and  gave  him  a 
sale  note  in  the  following  terms: — "Mr.  L, — I  have  this  day 
bought  in  my  own  name,  for  your  account,  of  T.,  259  puncheons  of 
Cuba  rum ;  "  and  this  note,  after  stating  the  price  at  which  the 
rum  was  sold,  and  certain  other  particulars,  was  signed,  "  A.  F., 
broker : "  it  was  held  that  A.  F.  could  not  sue  the  defendant,  in 
hie  own  name,  for  the  price  of  the  rum  (i). 

But  the  case  is  different  where  the  agent  has  some  beneficial  Where  he  has 
interest  in  the  completion  of  the  contract,  €.(/.,  in  respect  of  com-  interest; 
mission,  or  otherwise;  or  a  special  'property  or  interest  in  the 
Bubject-matter  of  the  contract ;  as  in  the  case  of  a  factor  (A;),  or  a 
carrier,  or  warehouseman  (J)  ;  or  an  auctioneer  (m),  or  other  similar 
agent,  acting  for  reward,  and  not  being  a  mere  servant  (n).  These 
may  sue,  unless  the  principal  elect  to  bring  the  action  in  his  own 
name  (o). 

So,  if  a  fEustor  make  a  contract  in  his  own  name,  for  an  undis-  or  contracts 
closed  principal,  he  may  sue  in  his  own  name  thereon;  because  ^^^^.^^^ 
then  he  is,  in  contemplation  of  law,  the  real  contracting  party  {p) ; 


(/)  Button  Deep  Sea  Co,  v.  Anaell 
(1888),  89  Cb.  D  889,  C.  A.  ;  Lydney 
Wigpool  Iron  Ore  Co,  v.  Bird  (1886), 
38  Cd.  D.  85,  C.  A.  ;  and  see  Careiidish- 
BenHnck  v.  Fenn  (1887),  12  App.  Cai 
652  ;  Eden  v.  BidsdaUe  Bailioay  Lamp 
and  Lighting  Co.  (1889),  23  Q.  B.  D. 
868  ;  Salford  {Mayor  of)  v.  Lever,  [1891] 
1  Q.  B.  168,  C.  A. 

{g)  Hareant  v.  Blaiiu  (1887),  56  L.  J., 
()•  B*  511,  C.  A.  ;  Bridget  v.  Savage 
(1884),  15  Q.  B.  D.  868. 

(A)  Ru9se]l  on  Merc.  Agency,  2nd  ed. , 
198.  Thus  the  mere  treasurer  of  com- 
missioners, contracting  for  them,  Bigott 
V.  Thompson  (1802),  3  B.  &  P.  147  ;  or 
the  mayor  of  a  cort>oration  contracting 
for  the  corporate  body,  Botren  v.  Morris 
(1810),  2  Taunt  874,  £z.  Ch.,  cannot 
sue  in  his  own  name.  Nor  can  the 
captain  of  a  ship  sue  on  an  implied  con- 
tract for  demurrage  ;  Browncker  v.  Scott 
(1811),  4  Taunt.  1  ;  Evans  v.  Forster 
(1880),  1  B.  &  Ad.  118. 

(t)  Fawkes  y.  Lajnb  (1862),  81  L.  J., 
Q.  B.  98 ;  and  see  Sharman  v.  Brandt 
(1871),  L.  R.,  6  Q.  B.    720,  Ex,  Ch. ; 


Fairlie  v.  Fenton  (1870),  L.  R.,  6  Ex. 
169  ;  Bayner  v.  Linthome  (1825),  R.  k 
M.  825. 

{k)  Snee  v.  PrescoU  (1748),  1  Atk. 
245  ;  Houghton  y.  Matthews  (1808),  8 
B.  k  P.  485,  495  ;  7  R.  R.  815 ;  Sadler 
V.  Leigh  (1815),  4  Camp.  195. 

(l)  See  per  Lord  Ellenborougb,  C.  J., 
Martini  v.  Coles  (1818),  1  M.  &  S.  140, 
147. 

(m)  Babinson  v.  Butter  (1855),  4  E.  ft 

B.  054 ;  WiUiams  v.  Millington  (1788), 
1  H.  Bl.  81 ;  2  R.  R.  724  ;  and  see  Oriee 
V.  Kenrick  (1870),  L.  R.,  5  Q.  B.  840. 

(n)  See  Gardiner  v.  Davies  (1825),  2 

C.  &  P.  49  ;  Joseph  t.  Knox  (1818),  8 
Camp.  320. 

(o)  Russell  on  Merc.  Agency,  2nd  ed., 
p.  197. 

ip)  Per  Cur.,  Sim^s  v.  Bond  (1888),  5 
B.  k  Ad.  389,  893  ;  Storey  on  Agency,  ss. 
893,  396.  An  agent  who  ]ets  land  for 
an  undisclosed  principal,  may  sue  in  his 
own  name  for  use  and  occupation  ;  see 
FishffT  T.  Marsh  (1865),  6  B.  &  S.  411  ; 
Evans  v.  Evan^s  (1835),  8  Ad.  &  £.  132. 
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,Ch.  IX.  8. 1.  {ind  it  makes  no  difference  whether  the  agent,  in  such  a  case,  acts 

^^^^A^us'*^ under  a  commission  del  credere  or  not  (g). 

It  has  also  been  decided,  that  if  an  agent  purchase  goods  for  a 

principal  and  by  his  authority,  but  in  his,  the  agent's,  own  name  ; 
and  state  to  the  vendor  that  there  is  an  unnamed  principal ;  and 
the  agent  under  the  same  authority  agrees  to  resell  the  goods  ;  he 
may  sue  the  vendor,  in  his  own  name,  for  the  non-delivery  of  the 
goods :  although  the  principal  renounced  the  contract,  and  by  a 
subsequent  arrangement  between  the  agent  and  the  principal,  the 
latter  was  to  have  no  interest  therein  (r). 

So  where  a  &ctor  has  a  lien  on  the  price  of  goods,  which  he  has 
sold  in  his  own  name  for  his  principal,  he  has  a  right  to  insist  on 
such  price  being  paid  to  himself,  even  in  opposition  to  his  prin- 
cipal («). 

So  a  foreign  factor  has,  priind  facie,  the  right  in  all  cases  to 
sue  in  his  own  name,  on  contracts  of  sale  or  purchase  made  by 
him  (t). 

The  action  upon  a  policy  of  insurance,  whether  by  simple  con- 
tract or  deed  effected  by  a  broker,  may  be  brought  either  in  the 
name  of  the  broker,  or  in  that  of  the  assured  for  whose  benefit  it 
was  effected  (u). 


or  has  a  lien 
for  the  price. 


Fureign 
factor. 


Policy  broker. 


Sect.  2. — Partners, 
(a)  Of  the  Formation  of  a  Partnership. 

Definition  The  substantial  parts  of  the  law  of  partnership  are  codified  by 

of  partnership.  ^^^  Partnership  Act,  1890,  58  &  54  Vict.  c.  89  (x),  and  s.  1  of  that 
Act  defines  **  partnership  "  as  '*  the  relation  which  subsists  between 
persons  carrying  on  a  business  in  common  with  a  view  to  profit." 

The  number  of  the  partners  is  restricted  by  s.  4  of  the  Companies 
Act,  1862,  to  twenty,  or  in  Banking  Partnerships,  to  ten ;  and 
partnerships  regulated  by  that  Act  or  other  Act  of  Parliament  are 
not  subject  to  the  terms  of  the  Partnership  Act. 


Number  of 
partners. 


(q)  Per  Lord  Alvanley,  C.  J.,  ffattgh- 
ton  V.  MaU?iews  (1803),  3  B.  &  P.  485, 
495;  7  K.  R.  815. 

(r)  Short  v.  Spademan  (1831),  2  B.  & 
Ad.  962. 

(«)  Drinktoater  v.  Goodwin  (1775), 
Cowp.  251  ;  Hudson  v.  Granger  (1821), 
3  B.  &  Al.  27  ;  Stevens  v.  Biller  (1883), 
25  Ch.  I).  31,  C.  A.  ;  aud  see  Robinson 
V.  RuUer  (1855),  4  E.  &  B.  954,  957, 
where  it  was  said  that  the  first  part  of 
the  marginal  note  in  Coppin  v.  Walker 
(1816),  7  Taunt.  286,  was  not  justified  by 


the  decision. 

(0  See  Elbinger  Aetien  QescUachafft  ▼. 
Claye  (1873),  L.  R  ,  8  Q.  B.  313,  317. 

(u)  Sunderland  Marine  Insurance 
Company  v.  Kearney  (1851),  16  Q.  B. 
925,  939. 

{x)  By  sect.  46  of  the  Partnership  Act, 
1890,  "  The  rules  of  equity  and  of  com- 
mon law  applicable  to  partnerships  shall 
continue  in  force  except  so  far  as  thev 
are  inconsistent  with  this  Act,"  which 
contains  50  sections. 
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A  partnership  may  be  created  by  deed,  or  by  writing  not  under  Ch.  IX.  s.  2. 
seal,  or  merely  by  word  of  mouth.     For  even  as  to  partnerships  to  ^"^^^^^^ 

commence  more  than  a  year  from  the  date  of  the  agreement,  as  an  

agreement  for  partnership  to  last  for  more  than  a  year,  or  as  to  a  witbout 
partnership  of  which  the  business  relates  to  land;  which  might  ^"*^^«- 
come  within  the  4th  section  of  the  Statute  of  Frauds,  and  so  to  |****°J®  ®^ 
require  a  signed  writing  to  create  them,  the  inclination  of  the  applying, 
authorities  seems  to  be  that  if  once  partnership  can  even  by  parol 
evidence  be  proved  to  have  existed  and  to  have  been  acted  upon,  it 
will  be  enforced ;  and  everything  done  under  it  by  the  partners 
referred   to  it  (y)>     As   regards   third  parties   no  doubt  partner- 
ship may  be  proved  in  a  less  formal  way,  see  p.  28  et  seq.,  but  it« 
remains  open  whether  to  an  action  for  damages  as  for  non-perform- 
ance of  an  existing  contract  of  partnership  under  which  nothing  has 
been  done,  the  Statute  of  Frauds  might  not  be  a  successful  defence. 

An  action  cannot  be  maintained  for  the  breach  of  an  agreement 
to  become  a  partner,  without  such  proof  of  the  terms  of  the  intended 
partnership,  as  will  enable  the  Court  or  jury  to  decide  on  the 
extent  and  value  of  the  plaintiff's  interest  thereunder  (z).  But  it 
seems  that  specific  performance  of  a  contract  for  a  partnership  will 
not,  as  a  general  rule,  be  decreed,  except,  perhaps,  where  the  Court 
has  ordered  a  deed  to  be  executed ;  or  where  there  has  been  part 
performance  and  it  is  necessary  to  find  out  the  status  of  the  parties 
that  accounts  may  be  taken  (a). 

The  time  when  the  partnership  is  commenced  is  usually  fixed  Commenoe- 
in  the  agreement;  if  no  time  is  fixed  it  is  presumed  that  the^^^^^j^j 
partnership  is  intended  to  commence  from  the  date  of  the  agree- 
ment to  become  partners  (6),  unless,  of  course,  it  is  an  agree- 
ment for  a  future  partnership   or   subject   to   a  condition   being 
fulfilled  (c). 

The  time  for  the  duration  is  usually  fixed  by  the  agreement,  but  Duration  of 
if  no  time  is  fixed,  it  is  a  partnership  at  will   determinable  on  ^  ^^^  ^ 
reasonable  notice ;  and  when  there  is  a  partnership  for  a  term  of 
years,  and  the  term  of  years  has  expired  and  it  is  continued  at  will, 
the  rule  in  the  absence  of  contract  to  the  contrary  is  that  it  may  be 
presumed  that  the  new  business  is  carried  on  upon  the  old  terms 


(y)  Farster  v.  Hale  (1800),  3  Ves.  808, 
App.  ;  4  R.  K  128  ;  sec  Oray  v.  Smith 
(1889),  43  Ch.  D.  208. 

(s)  Figes  v.  Culler  (1822),  3  Stark. 
139. 

(a)  SeoU  V.  Baytmnt  (1868),  L.  R,  7 
Eq.  112,  where  all  the  earlier  auihorities 
>re  cited,  and  see  too  Lindley  on  Partner- 
•hip,  5th  ed.,  p.  475  et  seq. ;  Bk.  III., 
Chap.  X.,  sect.  4 ;  and  Fry  on  Specitic 


Performance,  8rd  ed.,Pt.  VI.,  Chap.  III. 

(6)  Williams  v.  Jmves  (1826),  5  B.  & 
C.  108  ;  Howell  v.Brodie  (1839),  6  Bing. 
N.  C.  44,  as  to  invalid  agreement,  see 
Davis  V.  J(mM  (1866),  17  Q.  B.  625. 

(c)  Parsons  on  Partnership,  2nd  ed., 
pp.  13,  14  ;  Storey  on  Partnership,  .sect. 
146  et  seq.  ;  Lindley  on  Partnership, 
5th  ed.,  pp.  201,  412. 


profits. 
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Cb,  IX  8.  2.  as  far  as  they  are  applicable  to  it,  and  only  so  far ;  i.e.,  with  the 

^""fa^!^^  implied  condition  of  its  being  determinable  at  will  (d). 

— - — The  2nd  section  of  the  Partnership  Act,  1890,  lays  down  a  series 

Rnles  for  j»      i       i»       i  •    .  t  .  . 

determining     01  riiles  for  determinmg  whether  a  partnership  exists  or  not  m  any 
rai^erahi^^     particular  case,  in  the  following  terms  : — 

In  determining  whether  a  partnership  does  or  does  not  exist,  regard  shall 

be  had  to  the  following  rules : — 
Joint  teoancy,      (1)  Joint  tenancy,  tenancy  in  common,  joint  property,  common  property,  or 
Ac,  not.  part  ownership  does  not  of  itself  create  a  partnership  as  to  anything  so  held  or 

owned,  whether  the  tenants  or  owners  do  or  do  not  share  any  profits  made  by 

the  use  thereof. 
Sharing  gross       (2)  The  sharing  of  gross  returns  does  not  of  itself  create  a  partnership 
returns.  whether  the  persons  sharing  such  returns  have  or  have  not  a  joint  or  common 

right  or  interest  in  any  property  from  which  or  from  the  use  of  which  the 

returns  are  derived. 
Receipt  of  (3)  The  receipt  by  a  person  of  a  share  of  the  profits  of  a  business  is  pn«4 

«r!Jfi+«  /oci«  evidence  that  he  is  a  partner  in  the  business,  but  the  receipt  of  such  a 

share  or  of  a  payment  contingent  on  or  varying  with  the  profits  of  a  business, 

does  not  of  itself  make  him  a  partner  in  the  business  ;  and  in  particular — 

(a)  The  receipt  by  a  person  of  a  debt  or  other  liquidated  amount  by  instal- 
ments or  otherwise  out  of  the  accruing  profits  of  a  business  does  not 
of  itself  make  him  a  partner  in  the  business  or  liable  as  such  : 

(b)  A  contract  for  the  remuneration  of  a  servant  or  agent  of  a  person 
engaged  in  a  business  by  a  share  of  the  profits  of  the  business  does 
not  of  itself  make  the  servant  or  agent  a  partner  in  the  business  or 
liable  as  such : 

(c)  A  person  being  the  widow  or  child  of  a  deceased  partner  and  receiving 
by  way  of  annuity  a  portion  of  the  profits  made  in  the  business  in 
which  the  deceased  person  was  a  partner,  is  not  by  reason  only  of 
such  receipt  a  partner  in  the  business  or  liable  as  such  : 

(d)  The  advance  of  money  by  way  of  loan  to  a  person  engaged  or  about  to 
engage  in  any  business  on  u  contract  with  that  person  that  the 
lender  shall  receive  a  rate  of  interest  varying  with  the  profits,  or 
shall  receive  a  share  of  the  profits  aiising  from  carrying  on  the 
business,  does  not  of  itself  make  the  lender  a  partner  with  the  person 
or  persons  carrying  on  the  business  or  liable  as  such :  Provided  that 
the  contract  is  in  writing  and  signed  by  or  on  behalf  of  all  the  parties 
thereto. 

(e)  A  person  receiving  by  way  of  annuity  or  otherwise  a  portion  of  the 
profits  of  a  business  in  consideration  of  the  sale  by  him  of  the  good- 
will of  the  business  is  not  by  reason  only  of  such  receipt  a  partner  in 
the  business  or  liable  as  such. 


(b)    What  Contracts  by  one  Partner  hind  the  Firm. 

As  to  the  relation  of  partners  to  persons  dealing  with  them,  the 
5th  section  of  the  Partnership  Act,  IfeliO,  63  &  54  Vict.  c.  89, 
provides  that : — 

(d)  Neilson  v.  Mossend  Iron  Co,  (1886),   11    App.    Cas.    298  ;    and   see  Daw  v. 
Eerriiiff,  [1892]  1  Ch.  284. 
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Every  partner  is  an  agent  of  the  firm  and  his  other  partners  for  the  purpose  Ch.  IX,  s.  2. 
of  the  business  of  the  partnership  ;  and  the  acts  of  every  partner  who  does  any  Ctmbucts  with 
act  for  carrying  on  in  the  usual  way  business  of  the  kind  carried  on  by  the      Partners. 
firm  of  which  he  is  a  member  bind  the  firm  and  his  partners  unless  the  partner 
BO  acting  has  in  fact  no  authority  to  act  for  the  firm  in  the  particular  matter, 
and  the  person  with  whom  he  is  dealing  either  knows  that  he  has  no  authority, 
or  does  not  know  or  believe  him  to  be  a  partner. 

Thus,    although    two    horse    dealers,   partners,    should    agree  Warranty 

,  ,  T  .1  ii  •  ^y  horse 

between   themselyes   never   to  warrant  any  horse ;    there  is   no  dealer, 
doubt   that  if,  upon   the   sale   of  a  horse,   the   property  of  the 
partnership,  one  of  them  should  give  a  warranty,  the  other  would 
be  hound  thereby  («). 

So,  any  one  member  of  a  trading  copartnership  (/)  may,  in  BiU  of 
general,  bind  his  copartners  by  accepting,  drawing,  or  indorsing  a 
bill  of  exchange,  or  making  or  indorsing  a  promissory  note  in  the 
name  and  on  behalf  of  the  firm  (g)  ;  by  selling  (h),  or  insuring  (t) 
the  partnership  effects ;  for  receiving  money  for  the  firm  (k) ; 
by  releasing  the  debts  due  to  it  (J)  ;  by  borrowing  money  to 
definy  the  expenses  of  travelling  on  partnership  concerns,  or 
for  other  partnership  purposes  (m)  ;  and  by  other  acts  and  con- 
tracts of  a  similar  nature,  necessary  or  incidental  to  the  carry- 
ing on  of  the  business  of  the  firm,  and  whereby  the  credit  of 
the  firm  is  pledged.  And,  in  these  cases,  it  is  immaterial  that 
some  of  the  partners  were  secret  partners,  or  were  not  known 
or  named  at  the  time  {n). 


exchange. 


(e)  Per  Abbott,  C.  J,,  Sandilanda  v. 
Marih  (1819),  2  B.  &  AL  673. 

(/)  See  Hedley  v.  Bainbridge  (1842),  8 
Q.  B.  316. 

(y)  Kirk  V.  Blurton  (1841),  9  M.  & 
W.  284  ;  distinguished  in  Camhefort  v. 
Chapman  (1887),  19  Q.  B.  D.  229 ;  Faith 
V.  Richn(md  (1840),  11  A.  &  E.  339 ;  see 
aloe  J^aclae  v.  Sutherland  (1854),  3  E.  & 
B.  1;  Forbes  v.  Marshall  (1855),  11  Exch. 
166 ;  Norton  v.  Seymour  (1847),  3  C.  B. 
792 ;  and  the  cases  cited  in  StUton  v. 
Gregory  (1797),  Peake,  Ad.  Ca.  150, 
n.  (a) ';  4  R.  R.  899  ;  and  see  s.  23  of  the 
Bills  of  Exchange  Act,  1882,  45  k  46 
Vict,  c  61. 

The  acceptance  by  one  member  of  a 
firm,  in  his  own  name,  of  a  bill  of  ex- 
change addressed  to  the  firm,  renders  the 
acceptor  personally  liable  thereon  ;  Ovxn 
T.  Van  UsUr  (1850),  10  C.  B.  318  ;  see 
further,  Nicholls  v.  Diamond  (1853),  2 
Exch.  154;  Edwards  y.  Barnard  (1886), 
82  Ch.  D.  447,  C.  A. 

As  to  when  a  bill  is  to  be  considered 
to  be  the  acceptance  of  the  whole 
finn,  though  the  name  of  one  partner 
be  omitted,  see  Lloyd  v.  Ashhy  (1831), 
2  B.  &  Ad.  83 :  or  accepted  in  the 
name   of    the    firm    signea   with    the 


addition  of  the  signature  of  the  accepting 
partner,  is  still  the  acceptance  of  the 
nrm  as  that  authority  to  oind  the  firm, 
Edwards  v.  Barnard  (1886),  82  Ch.  D. 
447,  C.  A.  As  to  the  case  of  a  bill  given 
in  the  name  of  one  partner,  whose  name 
is  identical  with  that  in  which  the  firm 
carries  on  business,  see  Yorkshire  Bank- 
ing Company  v.  Beatson  (1880),  6  C.  P. 
D.  109,  C.  A. 

(h)  Per  Lord  Mansfield,  C.  J.,  Fox  v. 
Banbury  (1776),  Cowp.  445,  448. 

(i)  Hooper  v.  Lusby  (1814),  4  Camp. 
66. 

(k)  Willet  V.  ChamJbers  (1778),  Cowp. 
814.  But  if  two  persons,  not  partners, 
pay  money  on  their  joint  account  into  a 
tank,  a  payment  by  the  bankers  to  one 
only,  is  not  a  payment  which  binds  the 
other;  Innes  v.  Stephenson  (1831),  1  M. 
&  B.  145. 

il)  2  Co.  68  ;  Bac.  Ab.  Release  (D.) ; 

Sir  Best,  C.  J.,  Stead  v.  SaU  (1825),  8 
ing.  101. 

(m)  Brown  v.  Kidger  (1858),  3  H.  & 
N.  S-OS  ;  Rothwdl  v.  Humphreys  (1795),  1 
Esp.  406. 

(n)  WinUe  v.  Crowthcr  (1831),  1  C.  & 
J.  316. 


282 


Chap.  IX. — Conteacts  with  Pabticulab  Partibs. 


Ch.  IX.  ».  2.      It  is  farther  proTided  by  sects.  6 — 9  of  the  Partnership  Act, 


'^pi^r^  1890,  53  &  54  Vict.  c.  89.  that^ 


Partners 
bound  by  acts 
on  behalf  of 
firm. 


When  firm 
not  bound. 


Notice  that 
firm  not 
boand. 


Liability  of 
partners. 


6.  An  act  or  instrument  relating  to  the  business  of  the  firm  and  done  or 
executed  in  the  firm-name,  or  in  any  other  manner  showing  an  intention  to  bind 
the  firm,  by  any  person  thereto  authorized,  whether  a  partner  or  not,  is  binding 
on  the  firm  and  all  the  partners. 

Provided,  that  this  section  shall  not  aflfect  any  general  rule  of  law  relating 
to  the  executors  of  deeds  or  negotiable  instruments. 

7.  Where  one  partner  pledges  the  credit  of  the  firm  for  a  purpose  apparently 
not  connected  with  the  firm's  ordinary  course  of  business,  the  firm  is  not 
bound,  unless  he  is  in  fact  specially  authorized  by  the  other  partners ;  but 
this  section  does  not  affect  any  personal  liability  incozred  by  an  individual 
partner. 

8.  If  it  has  been  agreed  between  the  partners  that  any  restriction  shall  be 
placed  on  the  power  of  any  one  or  more  of  them  to  bind  the  firm,  no  act  done 
in  contravention  of  the  agreement  is  binding  on  the  firm  with  respect  to 
per^ns  having  notice  of  the  agreement. 

9.  Every  partner  in  a  firm  is  liable  jointly  with  the  other  partners,  and  in 
Scotland  severally  also,  for  all  debts  and  obligations  of  the  firm  incurred  while 
he  is  a  partner ;  and  after  his  death  his  estate  is  also  severally  liable  in  a  due 
course  of  administration  for  such  debts  and  obligations,  so  far  as  they  remain 
unsatisfied,  but  subject  in  England  or  Ireland  to  the  prior  payment  of  his 
separate  debts. 


Liability  by 

"holding 

out" 


As  to  liability  by  a  person  holding  himself  out  as  a  partner  it  is 
provided  by  sect.  14  that — 

14.  Everyone  who  by  words  spoken  or  written  or  by  conduct  represents 
himself,  or  who  knowingly  suffers  himself  to  be  represented,  as  a  partner  in  a 
particular  firm  is  liable  as  a  partner  to  anyone  who  has  on  the  faith  of  any 
such  representation  given  credit  to  the  firm,  whether  the  representation  has 
or  has  not  been  made  or  communicated  to  the  person  so  giving  credit  by  or 
with  the  knowledge  of  the  apparent  partner  making  the  representation  or 
suffering  it  to  be  made. 

Provided,  that  where  after  a  partner's  death  the  partnership  business  is 
continued  in  the  old  firm -name,  the  continued  use  of  that  name  or  of  the 
deceased  partner's  name  as  part  thereof  shall  not  of  itself  make  his  executors' 
or  administrators'  estate  or  effects  liable  for  any  partnership  debts  contracted 
after  his  death. 


One  partner 
cannot  bind 
the  firm  by  a 
submission  to 
arbitration ; 


nor  by  taking 
a  lease; 


It  is  now  well  decided,  that  one  of  several  partners  has  no 
implied  authority  to  bind  the  others  by  a  submission  to  arbitra- 
tion, even  as  to  matters  arising  out  of  the  affairs  of  the  firm ;  the 
entering  into  such  submission  being  held  to  be  no  part  of  the 
ordinary  business  of  a  trading  partnership  (o). 

So,  where  a  lease  of  premises  on  which  a  partnership  business  is 
carried  on,  expires  during  the  continuance  of  the  partnership,  one 


(o)  j4da7n8  v.  Baiikari  (1836),    1  Cr.,   M.  &  R,  681 ;   Stead  v.  SaU  (1825),  8 
Biug.  101. 
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ptrtner  cannot,  withont  the  assent  of  his  co-partners,  bind  them,  Cu.  IX.  a.  2. 
by  taking  a  renewed  lease  of  such  premises  (p),  ^^'^  ^"^^ 

So  the  general  rule  is,  that  one  partner  cannot  bind  the  firm  by 

executing  a  deed,  even  though  the  partnership  articles  be  by  deed ; 
unless  he  be  invested  by  his  co-partners,  by  a  power  of  attorney 
under  seal,  with  an  express  authority  so  to  do  (g).  And  so,  if 
one  partner  acknowledge  that  he  gave  another  partner  authority  to 
execute  a  deed  for  him,  the  presumption  is  that  it  was  a  legal 
authority,  that  is,  an  authority  under  seal;  and  such  authority  must 
be  produced,  the  bare  acknowledgment  being  insufficient  (r). 

But  if  one  partner,  in  the  presence  of  the  other  and  with  his 
express  consent,  execute  a  deed  for  both  of  them,  in  a  transaction 
in  which  both  are  interested,  it  is  a  valid  execution  by  both ; 
although  there  be  but  one  seal,  and  it  be  not  put  twice  on  the 
wax  («). 

And  the  rule  above  stated  does  not  apply  to  releases  rmder  seal ;  Releases, 
the  law  being,  that  such  an  instrument  executed  by  one  partner 
will  bind  the  firm  (f). 

And  so,  where  a  contract  has  been  entered  into  by  some  of  Question  of 
several  partners,  which,  prima  facie,  would  bind  the  firm,  but  there  forttSlury, 
are  circumstances  which  render  it  doubtful  whether  it  was  intended  where  the  con- 
to  have  this  effect;  it  is  for  the  jury  to  say,  whether  it  really  wasy^^^ Unds 
the  intention  of  the  parties,   that  the  other  partner  or  partners  ^^®  ^"^* 
should  join  in  the  contract ;  and  if  it  was  not,  the  firm  will  not  be 
boand(u). 

If  a  person  who  deals  with  one  partner  do  not  act  bond  fide; —  Effect  of  mala 
t^.y  if  he  collude  with  one  partner,  to  take  payment  or  security  for-^^  "^ 
his  individual  debt  out  of  the  partnership  funds,  knowing  at  the 
time  that  the  one  partner  is  acting  without  the  authority  of  his 
eo-partners,  or  not  having  any  reasonable  ground  to  believe  that  he 
has  such  authority, — the  firm  will  not  be  bound  (x). 


{p)  CUmentB  v.  Norris  (1878),  8  Gh. 
D.  129,  C.  A. 

(q)  ffarriaan  v.  Jackson  (1797),  7  T.  R 
207;  4  R.  R.  422;  CliTian  v.  Cooke 
(1802),  1  Sch.  ft  Lef.  22. 

(r)  SUiglitz  y.  Egginglon  (1815),  Holt, 
N.  P.  R.  141 ;  17  R.  R.  622. 

(«)  BaU  y.  Dufutermlle  (1791),  4  T.  R. 
S13 ;  2  R.  R.  394. 

(0  Peny  y.  Jaekmm  (1792),  4  T.  R. 
51S ;  2  R.  R.  452  ;  Hawkshaw  y.  Parkins 
(1818),  2  Swanst  539  ;  19  R.  R.  125. 

(h)  Latch  y.  Wedlakt  (1840),  11  A.  & 
L959. 

{x)  Kendal  y.  Wood  (1871),  L.  R.,  6 
Kx.  243,  Ex.  Ch. ;  jier  Lord  £llenboroagh, 
a  J.,  Swany.  SUde{\^0^),  7  East,  210, 
213 ;  8  R.  R.  618  ;  and  see  In  re  Miches, 
U  L.  J.,  Bkcy.  10, 12. 


Where  A.  and  B.  were  partners, 
and  B.  fraudulently  indorsed  to  C,  in 
payment  of  a  priyate  debt,  certain  bills, 
the  property  oi  the  firm,  and  B.  became 
bankrupt,  whereu^ran  his  assignees  dis- 
affirmed this  transaction  as  a  fraudulent 
preference  ;  it  was  held  tliat  they  could 
join  with  A.,  in  an  action  of  troyer 
against  C.  for  the  bills :  Heilhut  y.  Nevill 
(1870),  L.  R.,  5  C.  P.  478,  Ex.  Ch. 

So,  where  A.  and  B.  were  partners,  and 
A.  allowed  a  debtor  to  the  firm  to  set  off  a 
separate  debt  due  to  A.,  against  the  debt 
due  to  the  firm,  the  debtor  knowing  the 
interest  which  B.  had  in  that  debt :  it 
was  held,  on  bill  filed  by  B.  against  the 
debtor  and  A.,  that  the  debtor  had  no 
right  to  retain  his  share  in  the  debt, 
towutls  payment  of  the  separate  debt  of 


284 


Chap.  IX. — Contracts  with  Particular  PARTiEa 


What  con- 
tracts bind 
firm—con^. 

Piinciplo  of 
these  cases. 


Ch.  IX.  8.  2.  And  the  result  will  be  the  same  where,  although  there  be  no 
Cof^rada  vriih  positive  evidence  of  mala  fides,  it  may  reasonably  be  presumed 
from  the  nature  of  the  transaction  itself  (y),  the  reason  being  that 
the  mere  circumstance  of  the  debt  which  forms  the  consideration 
for  the  bill,  being  due  only  from  the  partner  who  actually  accepts 
or  indorses  it,  ought  to  induce  the  creditor  to  inquire  whether  the 
separate  debtor  had  the  express  authority  of  his  co-partners,  to 
give  the  bill  as  a  security  for  his  debt ;  and  that  fraud  shall  be 
jyresumedf  unless  the  express  authority  of  the  one  partner,  thus  to 
apply  the  partnership  property,  be  established  (z).  And  this 
doctrine  is  confirmed  by  the  cases  in  which  it  has  been  held ;  that 
if  it  be  shown  that  a  bill  or  note  originated  under  such  circum- 
stances, even  an  indorsee  of  such  bill  or  note  cannot  sue  the  firm 
thereon,  without  proving  that  he  took  it  for  value  (a). 
Bill  applied  But  if  a  bill  accepted  in  the  name  of  the  partnership,  be  applied 
MMiitenM of  ^^^  *^®  knowledge  of  the  party  who  takes  such  bill,  in  part  ofdy 
one  partner;  to  the  separate  use  of  the  partner  who  actually  accepts  it ;  a  secret 
partner,  not  known  to  the  party  who  takes  the  bill,  is  liable  in 
respect  of  so  much  of  the  amount  as  is  not,  to  the  knowledge  of 
the  taker,  applied  to  the  separate  use  of  the  partner  who  accepts 
the  biU  (6). 

And  so,  where  a  bill  is  accepted  in  the  name  of  a  firm,  for  a 
debt  which  was  incurred  partly  before  and  partly  after  one  of  the 
fi^^^'hftf  ^  *^®  partners  joined  the  firm,  that  one  will  be  liable  for  so  much  of  the 
one  of  the  debt  for  which  the  bill  was  accepted,  as  accrued  subsequently  to 
{^««         that  time  (c). 

Effect  of  re-  ^^^  subsequent  approval  and  recognition  by  the  firm,  of  the  act 
cognition  by  or  contract  of  one  partner,  if  made  with  full  knowledge  of  all 
nnanthorized  ^^^  material  facts  and  circumstances  connected  with  such  act  or 
actof  one        contract,  will  bind  the  firm  (d),  but  the  evidence  of  this  knowledge 

partner.  ^  , 

of,  and  ratification  by,  the  firm  should  be  unambiguous  (e).  And  it 
has  been  said  that  if  the  partners  are  privy  and  silent, — permitting 
one  of  their  number  to  go  on  dealing  in  a  particular  way  without 


or  accepted, 
in  part,  for 
a  debt  con- 


A.  Piercy  v.  Fynney  (1871),  L.  R.,  12 
E<^  69. 

If  a  person  collude  with  one  partner, 
to  enable  him  to  injure  the  others,  those 
others  may,  it  seems,  maintain  a  joint 
action  for  this  wrong  against  the  piTsou 
so  colhiding.  Per  Lord  Tenterden,  C.  J., 
Longman  v.  Pole  (182S),  M.  ft  M.  223. 

{y)  See  Hope  v.  Cusl  (1774),  cited  in 
judgment,  1  East,  53  ;  Shireff  v.  Wilks 
(1800),  1  East,  48  ;  5  R.  K.  509  ;  Green 
V.  Z^caAnn  (1818),  2  Stark.  347  ;  ExparU 
GotUding  (1826),  2  De  G.  &  J.  118. 

{z)  Leverson  v.  Lane  (1862),  13  C.  B., 
N.  S.  278. 

(a)  Hogg  v.  Skeen  (1866),   18  C.  B., 


N.  S.  426.  The  cases  of  Musgrave  r. 
Drake  (1843),  6  Q.  B.  185 ;  and  Ridky 
v.  ra2^^(1810),  13  Eatit,  175,  so  far  as 
they  are  at  variance  with  the  proposition 
stated  in  the  text,  cannot  be  regarded  as 
law 

{h)  IVinOe  v.  Crotother  (1831),  1  a  A 
J.  316. 

(c)  WU3(m  V.  Lexoia  (1840),  2  M-  A  0. 
197. 

(d)  See  Thomas  v.  Atherton  (1878),  10 
Ch.  D.  185,  198.  C.  A.  ;  Duncan  v. 
Loxcndes  (1813),  3  Camp.  478  ;  14  R.  & 
815. 

(e)  Cleather  ▼.  Twisden  (1884),  28 
Ch.  D.  340,  C.  A. 
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giying  notice, — such  evidence  of  approbation  will  be   equivalent  Oh.  IX.  b.  2. 
to  previous   consent  (/) ;   and  that  if  partners   are  informed  of  ^^^^  ^^'^ 

an  act  having  been  done   by  one  of  their  number,  and  they  do — 

not  think  proper  to  state,  in  answer,  whether  they  authorised 
him  so  to  act  or  not,  it  is  not  too  much  to  take  it  for  granted 
that  they  accede  to  his  act(,^).  But  if  it  appear  that  no 
partnership  existed  at  the  time  of  the  contract,  no  subsequent  act 
by  any  person  who  may  afterwards  become  a  partner, — not  even 
an  express  promise  to  pay,  or  his  accepting  a  bill  of  exchange 
drawn  on  the  firm  for  the  very  goods, — will  make  him  liable  in 
an  action  for  goods  sold  and  delivered,  or  for  goods  bargained 
and  0old,  or  on  an  account  stated  {h) :  although  he  will  be  liable 
cm  the  bill  of  exchange  (i). 

(c)  Of  the  Dissolution  of  a  Partnership,  and  its  Ejects. 

The  Partnership  Act,  1890,  58  &  54  Vict.  c.  89,  by  ss.  82—84, 
provides  that — 

32.  Subject  to  any  agreement   between    the    partners,  a  partneiship    is  Modes  of  dis- 
diaaolved —  solution. 

(a)  If  entered  into  for  a  fixed  term  by  the  expiration  of  that  term. 

(b)  If  entered  into  for  a  single  adventure  or  undertaking,  by  the  termina- 

tion of  that  adventure  or  undertaking  : 

(c)  If  entered  into  for  an  undefined  time,  by  any  partner  giving  notice  to 

the  other  or  others  of  his  intention  to  dissolve  the  partnership. 

In  the  last-mentioned  case  the  partnership  is  dissolved  as  from  the  date 
mentioned  in  the  notice  as  the  date  of  dissolution,  or,  if  no  date  is  so  men- 
tioned, as  from  the  date  of  the  communication  of  the  notice. 

33.— (1)  Subject  to  any  agreement  between  the  partners,  every  partnership  Death,  or 
is  dissolved  as  regards  all  the  partners  by  the  death  or  bankruptcy  of  any  Bankruptcy, 
partner. 

(2)  A  partnership  may,  at  the  option  of  the  other  partners,  be  dissolved  if 
any  partner  suffers  his  share  of  the  partnership  property  to  be  chaiged  under 
this  Act(ik)  for  his  separate  debt 

34.  A  partnership  is  in  every  case  dissolved  by  the  happening  of  any  event  Illegality. 
which  makes  it  unlawful  for  the  business  of  the  firm  to  be  carried  on  or  for 
the  members  of  the  firm  to  cany  it  on  in  partnership. 

By  the  85th  section  the  High  Court  may  decree  a  dissolation  of  Dissolution 
partnership  on  the  ground  of  the  lunacy,  incapacity  or  misconduct  oourtf 
of  a  partner,  or  on  other  grounds  specified  in  that  section,  or  even 
"  wherever  in  any  circumstances  have  arisen,  which  in  the  opinion 

(/)  Per   Lord  Eldon,   C,    Ex  parte  720. 

Bonbonua,  (1808)  8  Yes.  540.  {k)  See  s.  23  (2),  by  which  a  partner's 

{g)  Per   Lord  Eldon,   C,    JSx  parte  interest  may,   on  the  application  of  a 

NoiU  (1828),  2  0.  &  J.  295.  judgment-creditor,  be  charged  in  favour 

(h)  BeaU  ▼.  MwU  (1847),  10  Q.  B.  of  the  creditor  by  order  of  the  High 

97«,  988.  Court  or  a  judge. 

(t)  SamlU  V.  Bobertaon  (1792),  4  T.  R. 
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of  the  Court  render  it  just  and  equitable  that  the  partnership  be 
dissolved." 

As  to  notice  of  change  in  a  partnership  or  of  a  dissolution 
and  effect  of  want  of  notice,  it  is  provided  by  sects.  86  and  87 
that — 

36. — (1)  Where  a  person  deak  with  a  firm  after  a  change  in  its  constitation, 
he  is  entitled  to  treat  all  apparent  members  of  the  old  firm  as  still  being 
members  of  the  firm  until  he  has  notice  of  the  change. 

(2)  An  adTertisement  in  the  London  Gazette  as  to  a  firm  whose  principal 
place  of  business  is  in  England  or  Wales,  in  the  Edinburgh  Gazette  as  to  a  firm 
whose  principal  place  of  business  is  in  Scotland,  and  in  the  Dublin  Gazette  as 
to  a  firm  whose  principal  place  of  business  is  in  Ireland,  shall  be  notice  as  to 
persons  who  had  not  dealings  with  the  firm  before  the  date  of  the  dissolution 
or  change  so  advertised. 

(3)  The  estate  of  a  partner  who  dies,  or  who  becomes  bankrupt,  or  of  a 
partner  who,  not  having  been  known  to  the  person  dealing  with  the  firm, 
to  be  a  partner,  retires  from  the  firm,  is  not  liable  for  partnership  debts 
contracted  after  the  date  of  the  death,  bankruptcy,  or  retirement  respectively. 

37.  On  the  dissolution  of  a  partnership  or  retirement  of  a  partner  any 
partner  may  publicly  notify  the  same,  and  may  require  the  other  partner  or 
partners  to  concur  for  that  purpose  in  all  necessary  or  proper  acts,  if  any, 
which  cannot  be  done  without  his  or  their  concurrence. 

The  Court  will  compel  a  retiring  partner  to  sign  a  notice  of  dis- 
solution for  the  Gazette  (2),  but  it  is  clear  law  that  where  persons 
have  had  dealings  with  a  partnership  firm,  the  mere  publication  of 
the  dissolution  in  the  Gazette  is  not  sufiEicient  to  affect  such  per- 
sons with  notice,  if  they  continue  to  give  credit  on  the  footing  of 
the  continuance  of  the  partnership  (m).  And  if  a  partner  retire 
without  notice  being  given  in  the  Gazette,  and  the  name  of  the 
firm  be  still  preserved,  a  person  who  deals  with  the  firm  after  the 
dissolution,  may  still  call  upon  all  the  original  parties,  unless  he 
had  notice,  or  knew  that  one  of  them  had  retired  (n). 

But  the  retiring  partner  is  not  jointly  liable  with  the  continuing 
partners,  as  appears  from  the  decision  of  the  House  of  Lords  in 
Scurfy.  Jardine  (o). 

A  public  notice,  however,  will  be  sufficient  to  exonerate  a  retir- 
ing partner,  from  responsibility  on  contracts  entered  into  by  the 
firm  affcer  the  dissolution,  with  persons  who  were  not  previously 
actual  customers  of  the  firm  (p) ;  even  although  the  remaining 
partners  carry  on  the  concern  under  the  style  of  the  old  firm,  pro- 
vided this  be  done  without  the  consent  of  the  retiring  partner  (q) ; 


(Z)  Hendry  v.  Turner  {\SS6),  32  Ch.  D. 
355. 

{m)  Per  Sir  J.  Hannen  in  Beckett  v. 
Pamsdale  (1885),  31  Ch.  D.  177,  C.  A. 

in)  Parkin  r.  CarnUhers  (1800),  8 
Esp.  248  ;  6  R.  R.  828. 

(o)  Scarf  V.  Jardine  (1882),  7  App. 


Cas.  345. 

[p)  Per  Cresswell,  J.,  Farrar  7.  Ve- 
flinne  (1843),  1  C.  &  K.  680. 

{q)  Newsmne  v.  Colex  (1811),  2  Camp. 
617  ;  12  R.  R.  756  ;  Dolman  v.  Orchard 
(1825),  2  C.  &  P.  104. 
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for  the  mere  fact  that  the  retiring  partner  allows  the  continning  <^h.  IX.  a.  2. 
partner  to  carry  on  husiness  in  the  old  firm's  name  is  not  such  a  ^^^  ^"^ 
"  holding  out "  of  the  retiring  partner  as  a  partner  as  will  render  -    . 
him  liable  for  a  debt  of  the  firm  contracted  after  the  dissolution  dissolutioD. 
with  a  person  who  had  not  dealt  with  the  old  firm,  and  who  had  no 
knowledge  of  the  dissolution  (r).     And  a  dormant^  or  secret  partner, 
need  give  no  notice  whatever  of  his  retirement,  in  order  to  dis- 
charge himself  from  liability  to  persons  who  did  not  know  of  his 
being  a  partner,  and  who  subsequently  contract  with  the  firm  {s). 
But  where  the  fact  of  a  man  being  a  dormant  partner  has  become 
known  to  any  person  or  persons,  he  will  be  in  the  same  situation 
in  this  respect  as  to  all  such  persons,  as  if  the  existence  of  the 
partnership  had  been  notorious  {t). 

So  it  is  clear  that  an  express  notice  of  the  dissolution,  or  actual 
knowledge  thereof  must  be  proved,  in  order  to  discharge  a  retiring 
partner  from  responsibility  on  the  subsequent  dealings  of  the  firm 
with  persons  who,  before  the  dissolution,  trusted  and  dealt  with 
the  firm  (u) ;  for  a  mere  publication  of  dissolution  in  the  Gazette 
does  not  afiect  them  with  notice  {x). 

So,  if  a  person  has  notice  that  it  is  the  intention  of  the  partners 
to  dissolve  partnership,  and  that  such  intention  is  in  the  course  of 
execution;  he  cannot,  in  any  subsequent  transaction,  treat  the 
partnership  as  continuing,  unless  he  prove  that  such  intention  has 
been  abandoned. 

As  to  the  continuing  authority  of  partners  for  purpose  of  wind-  Contmaing 
ing-up,  it  is  provided  by  the  38th  section  of  the  Partnership  Act,  Jartner?for 
1890,  68  &  54  Vict.  c.  89,  that :—  parfiose  of 

wioding-npL 
38.  After  the  dissolution  of  a  partnership,  the  authority  of  each  partner  to  bind 
the  firm,  and  the  other  rights  and  obligations  of  the  partners  continue  notwith- 
standing the  dissolution  so  far  as  may  be  necessary  to  wind  up  the  affairs  of 
the  partnership,  and  to  complete  transactions  begun  but  unfinished  at  the  time 
or  the  dissolution,  but  not  otherwise. 

Provided,  that  the  firm  is  in  no  case  bound  by  the  acts  of  a  partner  who 
has  become  bankrupt ;  but  the  proviso  does  not  affect  the  liability  of  any 
person  who  has  after  the  bankruptcy  represented  himself  or  knowingly  suffered 
himself  to  be  represented  as  a  partner  of  the  bankrupt. 

(d)  Illegal  Partnerships. 

The  Companies  Act,  1862,  s.  4,  forbids  the  formation  after  the 
Act  of  any  association  of  more  than  ten  persons  for  banking,  or 

fr)  Prater,  In  re.   Central  Bank   of  flinne  (1843),  1  C.  &  K.  680. 

London^  Ex  parU,  [1892]  2  Q.  B.   688,  (it)  See  Bart  v.  Alexander  {1SZ7\  7  C. 

C.  A.  &  P-    746,   768  ;    Kirwan   v.   Kirwan 

(«)  Per  Cresswell,  J.,  Farrar  v.  De-  (1884),  2  C.  &  M.  617  ;  Graham  v.  Hope 

f&nne  (1848),  1  C.  &  K.  680 ;  Carter  v.  (1793),  Peake,  208  ;  3  R.  R.  671.; 

WalUy  (1830),  B.  &  Ad.  11.  {x)  BeekeU  v.  ItamsdaU  (1885),  81  Ch. 

(0  Per  Cresswell,  J.,  Farrar  ▼.  De-  D.  177,  C.  A. 
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more  than  twenty  persons  for  any  other  business  having  for  its 
object  the  acquisition  of  gain  by  the  association  of  members,  unless 
it  is  registered  under  that  Act,  or  some  other  Act,  or  letters 
patent. 

But  this  does  not  apply  to  associations  formed  before  the  Act, 
although  new  members  have  been  from  time  to  time  joined  subse- 
quently (y)  ;  but  if  formed  after  the  Act,  although  at  its  inception 
it  has  less  than  twenty  members,  yet  after  by  new  members  joining 
it  becomes  more  than  twenty,  it  will  become  illegal  (z). 

There  must  be  a  carrying  on  a  ''  business  "  for  gain ;  so  an 
investment  trust  whereby  a  number  of  hazardous  securities  were 
vested  in  trustees  with  powers  of  disposing,  changing,  and  rein- 
vesting the  securities  to  benefit  the  cestuis  que  trusts  by  the 
doctrine  of  averages  was  not  held  an  illegal  partnership  (a),  and  so 
a  "land  society"  is  not  illegal  (b). 

But  a  "  mutual  marine  assurance  association  "  was  held  illegal 
because  gain  was  acquired  by  the  individual  members  (c) ;  likewise 
loan  societies  and  money  clubs  are  illegal  (d). 

And  various  other  statutes  make  partnerships  for  particular 
objects  illegal ;  these  are  given  in  Lindley  on  Partnership,  5th  ed., 
p.  91  et  seq. ;  and  so  partnerships  for  objects  contrary  to  the  common 
law,  such  as  for  robbery,  or  selling  indecent  books,  are  illegal. 

The  effect  of  the  illegality  is  that  such  an  illegal  association  can- 
not sue  on  its  contract  («),  although  as  between  the  society  and  a 
member  the  member  may  be  bound  by  acquiescence  (/) ;  but  other 
parties  can  sue  on  the  contract,  and  the  members  of  the  association 
will  be  liable  as  partners  without  limitation  (g),  for  it  cannot  be 
wound  up  (A). 


(y)  Shaw  v.  Simmons  (1883),  12  Q.  B. 

D.  117. 

(2)  ExparU  Poppleton {lBSi\  14  Q,  B. 
D.  879. 

(a)  Smith  v.  Anderson  (1880),  16  Ch. 
D.  247,  C.  A.,  disapproving  Sykes  ▼. 
Beadon  (1879),  11  Ch.  D.  170. 

(6)  Crtnother  v.  Thorley  (1884),  82  W. 
B.  880  ;  In  re  Siddall  (1885),  29  Ch.  D. 
1,  C.  A. 

(c)  In  re  Padstow  Total  Loss  Associa- 
tion (1882),  20  Ch.  D.  187,  C.  A.  ;  Ex 
parU  Hargrove  (1876),  L.  R.,  10  Ch.  642. 


(d)  Jennings  ▼.  Hammond  (1882),  9 
Q.  B.  D.  225 ;  Shaw  v.  Benson  (1883), 
11  Q.  B.  D.  568,  C.  A. ;  JEb;  parU  Popple- 
ton  (1884),  14  Q.  B.  D.  379. 

(0)  Jennings  v.  Hammond  (1882),  9 
Q.  B.  D.  225  ;  Shaw  v.  Beneon  (1888), 
11  Q.  B.  D.  563,  C.  A. 

(/)  Bx  parte  PoppleUm  (1884),  14  Q. 
B.  D.  879. 

{g)  Norwich  Fire  Assurance  Co, 
(1887),  58  L.  T.  95. 

{h)  Padstow  Total  Loss  Association 
(1882),  20  Ch.  D.  137,  C.  A. 
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Sect.  8. — Joint  Stock  Companies  (i). 
Companies  may  be   defined  as   large   (k)   partnerships,   whose 


Contracts  with 
Joint  Stock 
Companies. 


numerous  members  are  constituted  into  one  legal  person  by  regis-  and  character- 

tration  {])  under  the  general  "Companies  Acts,"  or  by  some  special  ^^^'^^• 

Act  of  Parliament  under  the  ''  Companies  Clauses  Consolidation 

Act,  1845,"  8  &  9  Vict.  c.  16,  or  by  charter  granted  by  the  Crown; 

BO  that  the  management  of  the  business  is  vested  in  the  directors 

of  the  company  controlled  by  a  majority  of  the  shareholders ;  and 

any  such  act  of  management,  if  legal  and  intra  vires,  will  bind  the 

minority.     Further  characteristics  are  that  interest  in  the  company 

is  usually  transferable  at  will  by  assigning  the  shares  according  to 

the  regulations  of  the  company  ;  that  there  is  no  personal  liability 

on  the  members  except  in  the  winding  up  ;  and  that  even  then  in 

the  majority  of  cases  their  liability  is  ''  limited  '*  to  the  nominal 

value  of  their  shares. 


By  the  Companies  Act,  1862,  25  &  26  Vict.  c.  89,  s.  6,  seven  Companies 
or  more  persons  associated  for  any  lawful  purpose  may,  by  sub-  rjonJ'^anieft 
scribin&r  their  names  to  a  memorandum  of  association,  and  other-  Acts,  1862, 

.  .  1867 

wise  complying  with  the  requisites  of  that  Act  in  respect  of  regis- 
tration, form  an  incorporated  company,  with  or  without  limited 
liability  ;  and  as  a  matter  of  fact,  the  great  majority  of  existing 
companies  have  been  registered  as  ''  limited,'*  either  under  this 
Act  or  the  amending  Companies  Act,  1879,  42  k  43  Vict.  c.  76, 
under  which  companies  heretofore  registered  as  unlimited  were 
empowered  to  re-register  as  limited. 

Contracts  entered  into  before  the  company  is  formed,  as  an  Pi-omoters* 
ordinary  rule,  bind  only  the  promoters  (tti),  and  not  the  company,  coi^^racts. 
even  if  mentioned  in  the  articles  of  aRsociation  (n),  although,  if 
such  contract  is  intra  vires,  the  company  after  incorporation  may 
enter  into  a  new  contract  upon  terms  of  the  old  one  ;  or,  although  it 
cannot ''  ratify  "  a  contract  made  before  it  came  into  existence  (o), 
which  is  a  mere  nullity,  it  may  be  bound  by  the  creation  of  an 


(0  See  Lindley  on  Companies  (1889), 
5th  ed. ;  Buckley  on  Companies  (1891), 
5th  ed.  ;  Palmer's  Company  Precedents 
(1895),  6th  ed.;  Healey's  Joint  Stock 
CompaDies  (1894),  3rd  ed.;  Chit.  Stat. 
fl895),  5th  ed.  tits.  "Companies,"  and 
**  Companies  Clauses/' 

{k)  See,  too,  the  definition  of  joint 
stock  company  in  s.  181  of  the  Com- 
panies Act,  1862. 

{I)  As  to  the  effect  of  registration,  see 
L  18  of  the  Companies  Act,  1862. 

(m)  Are/wrrv.i;aarff/(1866),L.R,2C.P. 
174  ;  SeoU  v.  Ld.  ^^ry  (1867),  id.  p.  255. 

As  to  recovery  of  costs  of  u  special  act, 

C.C. 


see  8.  65  of  the  Companies  Clauses  Act/ 
1845,  8  &  9  Vict.  c.  16,  and  Skegness 
tfc  St.  Leo7iards  Tramways  Co.^  In  ?•«, 
Hanly,  Ex  parte  (1889),  41  Ch.  D. 
215,  C.  A.,  in  which  particular  case  a 
parliamentary  agent  was  held  not 
entitled  to  recover. 

(n)  In  re  Northumberland  Aveniie 
Hotel  Co.  (1886),  33  Ch.  D.  16,  C.  A.  ; 
Eley  V.  Positive  Assurance  Co.  (1876),  1 
Ex.  D.  88,  C.  A.  ;  Broione  v.  La  Trini- 
dad (1887),  37  Ch.  I).  1,  C.  A. 

(o)  In  re  Empress  Engineering  Co, 
(1880),  16  Ch.  D.  125,  C.  A. 
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Contracts  with 
Joint  Stock 
CompanUs. 

Obligation  to 
Rtate  contracts 
in  prospectus. 

Actofl867, 
8.  S8. 


Remedy  for 

breach, 

a^inst 

directors 

personally. 


*' Waiver 
Clause. " 


Contracts 
between  pi-o- 
moters  and 
company. 


equitable  liability,  depending  upon  equitable  grounds  (p),  or  by 
part  performance  [q). 

Further,  the  Companies  Act,  1867,  SO  &  81  Vict.  c.  131,  pro- 
vides by  s.  38,  that — 

"Every  prospectus  of  a  company,  and  every  notice  inviting  persons  to 
subscribe  for  shares  in  any  joint  stock  company  shall  specify  the  dates  and 
names  of  the  parties  to  any  contract  entered  into  by  the  company,  or  the 
promoters,  directors,  or  trustees  thereof,  before  the  issue  of  such  prospectus  or 
notice,  whether  subject  to  adoption  by  the  directors  or  the  company  or  other- 
wise ;  and  any  prospectus  or  notice  not  specifying  the  same  shall  be  deemed 
fraudulent  on  the  part  of  the  promoters,  directors,  and  officers  of  the  company 
knowingly  issuing  the  same,  as  regards  any  person  taking  shares  in  the 
company  on  the  faith  of  such  prospectus,  unless  he  shall  have  had  notice  of 
such  contract.'' 

The  remedy  of  the  shareholder  under  this  section  is  not  rescission 
and  removal  from  register,  but  personally  against  the  directors  (r). 

The  comprehensive  words  "  any  contract  "  have  been  held  to  in- 
clude not  only  any  contract  putting  an  obligation  on  the  company, 
but  any  contract  which  might,  if  known,  have  deterred  a  share- 
holder from  applying  for  shares  (s),  whether  in  writing  or  not  (0 ; 
and  the  section  has  led  to  so  much  practical  difficulty,  that  it  has 
become  usual,  and  almost  universal,  for  companies  to  insert  in  their 
prospectuses  a  clause  termed  the  ''  waiver  clause,**  whereby  appU- 
cants  for  shares  waive  the  benefit  of  the  section.  It  is  also 
common  to  require  each  applicant  expressly  to  waive  the  benefit 
of  the  section  upon  the  face  of  his  application  for  shares.  The 
validity  of  the  waiver  clauses  has  been  said  to  be  '^  very  doubtful "  (n), 
but  the  validity  of  special  contracts  of  waiver  has  been  strenuously 
maintained  (t;). 

But  independently  of  s.  38  of  the  Act  of  1867,  above  quoted, 
the  promoter  stands  in  a  fiduciary  relation,  and  therefore  he  must 
not  sell  his  own  property  to  the  company,  or  take  a  secret  commis- 
sion, or,  unless  he  has  disclosed  it,  the  company  may  at  their  own 
option  rescind  the  contract  of  sale,  or  retain  the  property  at  the 
price  he  gave  for  it,  or  recover  the  commission  (x).     Similarly,  a 


{p)  Touche  V.  Metropolitan  Railway 
Warehousing  Co.  (1871),  L.  R.,  6  Ch. 

671. 

(q)  Hovoard  v.  Patent  Ivory  Co.  (1888), 
88  Ch.  D.  166. 

(r)  Twyrross  v.  Grant  (1877),  2  C.  P. 
D.  469,  C.  A.  ;  Derry  v.  Peek  (1889),  14 
App.  Cas.  837. 

(s)  Tiffyeross  v.  Grant  (1877),  2  C.  P. 
D.  469,  C.  A.  ;  Sullivan  v.  Miimlfe,  6 
C.  P.  D.  466,  C.  A. 

(0  Arkumght  v.  Nevjbold,  17  Ch.  D. 
301. 

{u)  Lindley  on  Companies,  6th  ed. 
(1889),  at  p.  92. 


(v)  In  Palmer's  Company  Precedents, 
6th  ed.  (1895),  pp.  86—95  ;  and  seu 
Buckley  on  Companies,  6th  ed.  (18911. 
at  p.  575,  to  the  same  effect ;  but  coosidi-r 
TtUlis  V.  Jacson,  [1892]  8  Ch.  441,  and 
p.  581,  post. 

A  Government  Companies  Acts  Amend- 
ment Bill  now  (June,  1896)  before 
Parliament  proposes  to  substitute  a  new^ 
and  more  sensible  enactment  for  s.  38  of 
the  Companies  Act,  1867,  but  to  make 
the  waiver  of  such  new  enactment  void. 

{x)  Erlanger  v.  New  Sombrero  Ph'S- 
phate  Co.  (1878),  3  App.  Cas.  1218;  /* 
re  Cape  Breton  Co.  (1887),  12  App.  Cas. 
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director  of  a  company  is  a  trustee,  and  as  such  cannot  contract  with  Ch.  IX.  s.  8. 
the  company  (^),  and  if  he  does,  he  cannot  ohtain  a  decree  for  ^^^^^Mc^ 
specific  performance  of  his  contract  {z),  or  damages  for  the  breach    C<nnpanies. 

^'  ^*-  Contracts 

A  company  has  as  an  incident  to  its  existence  the  same  power  of  ^i^^  ^^^®*- 
compromising  claims  by  or  against  it  as  an  individual,  and  such  p^^^^  ^o  corn- 
compromise,  if  hand  fide  and  intra  vires,  will  be  good  and  valid  as  promise. 
between  the  company  and  the  other  party  (a). 

With  regard  to  the  form  of  the  contract  of  a  company  registered  ^<>""  of  con- 
under  the  **  Companies  Acts,*'  it  is  provided  by  s.  S7  of  the  Com-  company 

under  Com- 


panies Act,  1867,  25  &  26  Vict.  c.  89,  that  (fc)— 

"  Contracts  on  behalf  of  any  company  under  the  principal  Act  may  be  made 
as  follows  (that  is  to  say)  : — 

"  (1.)  Any  contract  which,  if  made  between  private  persons,  would  be  by 
law  required  to  be  in  writing,  and  if  made  according  to  English  law  to  be 
under  seal,  may  be  made  on  behalf  of  the  company  in  writing,  under  the 
common  seal  of  the  company,  and  such  contract  may  be  in  fhe  same  manner 
Taried  or  discharged. 

**'  (2.)  Any  contract  which,  if  made  between  private  persons  would  be  by 
law  required  to  be  in  writing,  and  signed  by  the  parties  to  be  charged  there- 
with, may  be  made  on  behalf  of  the  company  in  writing,  signed  by  any  person 
acting  under  the  express  or  implied  authority  of  the  company,  and  such 
cantract  may  in  the  same  manner  be  varied  or  discharged  (c). 

"•  (3.)  Any  contract  which,  if  made  between  private  persons,  would  by  law 
be  valid,  although  made  by  parol  only  and  not  reduced  into  writing,  may  be 
made  by  parol  on  behalf  of  the  company  by  any  person  acting  under  the 
ezpre»)  or  implied  authority  of  the  company ;  and  such  contract  may  in  the 
same  way  be  varied  or  discharged. 

^  And  all  contracts  made  according  to  the  provisions  herein  contained  shall 
be  effectual  in  law,  and  shall  be  binding  upon  the  company  and  "their 
suoceasors  and  all  other  parties  thereto,  their  heirs,  executors,  or  administrators, 
as  the  case  may  be." 

The  effect  of  this  section  seems  to  be,  to  render  vaUd  any 
contract  made  on  behalf  of  a  joint  stock  company,  provided  it  be 


panics  Acts. 


662  ;  Lvdiiey  dt  Wigpool  Iron  Co,  v. 
Bird  (lb86),  38  Ch.  D.  85.  C.  A.  ;  Lady- 
weU  MiniMf  Co.  v.  Brookes  (1887),  35 
Ch.  D.  400,  C.  A.  ;  Buckley  on  Com- 
panies, p.  542  et  seq.  ;  and  see  Farrar 
T.  Farrars  (1888),  40  Ch.  D.  896,  C.  A. 
(y)  Aberdeen  Bail  Co.  v.  Blakie 
(1854),  1  Macq.  461  ;  though  a  Scotch 
esse,  it  was  admitted  that  here  English 
sod  Iriiih  lairs  are  hHIcb. 

(«)  Flanagan  v.  Oreat  Western  Bail. 
Co.  (1868),  L.  R.,  7  Eq.  116. 

(a)  Diaam  y.  Bvans  (1872),  L.  B.,  6 
H.  L.  606  ;  Balk's  case  (1878),  8  Ch.  D. 
S34,  C.  A. 

(6)  This  section  of  the  Companies  Act, 
1867— with  wliich  cf.  the  similar  s.  97  of 
the  Companies  Clauses  Act,  1845,  p. 
'292,  post,  and  s.  56  of  the  Commissioners 
'JlaoMs  Act,  1847,  p.  307,  post— prac- 


tically re-enacts  &  41  of  the  Companies 
Act,  1856,  19  k  20  Vict  c  47.  This 
Act  was  wholly  repealed  by  the 
Companies  Act,  1862,  out  s.  41  as  to 
contracts  still  applies  to  the  contracts  of 
companies  registered  under  the  repealed 
Act,  Prince  v.  Prince  (1866),  L.  R.,  1  £q. 
491.  The  Companies  Act,  1862,  having 
omitted  this  provision  as  to  contracts,  for 
the  state  of  law  as  to  the  contracts  of 
companies  registered  under  the  Act  of 
1862,  entered  mto  previous  to  the  Act  of 
1867,  see  South  of  Ireland  Colliery  Co.  v. 
WaddU  (1869),  L.  R.,  8  C.  P.  463  ;  4 
C.  P.  617,  Ex.  Ch. 

(c)  See  Beer  v.  London  tb  Paris  Hotel 
Co.  (1876),  L.  K,  20  Eq.  412 ;  Jonts  v. 
Victoria  Graving  Dock  Co.  (1877),  2  Q. 
B.  D.  314,  C.  A. 
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Ch.  IX.  8.  8.  made  in  the  manner  which,  if  it  were  the  contract  of  a  private 
^^Joif^i^  person,  would  render  the  same  kind  of  contract  valid  against  him. 
Companies,    But,  before  the  passing  of  that  Act,  the  power  of  such  a  company 
to  enter  into  contracts,  appears  to  have  been  governed  by  the  same 
rules  as  are  applicable  in  the  case  of  any  ordinary  trading  corpora- 
tion (d). 

And  where  the  agent  of  such  a  company  entered  into  a  parol 
contract  for  the  purchase  of  goods  on  behalf  of  the  company,  and 
the  company  received  and  used  the  goods ;  this  was  held  to  be 
evidence  for  the  jury  of  a  binding  contract  by  the  company  (<?). 

But  part  performance  will  validate  a  contract  with  a  company  not 
complying  with  the  requirements  of  s.  37  (/). 

Contracts  by  companies  incorporated  by  special  Act  of  Parlia- 
ment containing  no  specific  variation  of  s.  97  of  the  Companies 
Clauses  Act,  1846  {g),  8  &  9  Vict.  c.  16,  are  regulated  by  that 
section  as  follows : — 


Part  per- 
formance. 

Companies 
Clausetf  Act. 


Form  of 
contract. 


'*  The  power  which  may  be  granted  to  any  such  committee  (h)  to  make 
contracts,  as  well  as  the  power  of  the  directors  (t)  to  make  comtracts  on  behalf 
of  the  company,  may  lawfully  be  exercised  as  follows  (that  is  to  say) : — 

^*  With  respect  to  any  contract  which,  if  made  between  private  persons, 
would  be  by  law  required  to  be  in  writing,  and  under  seal,  such  committee  of 
the  directors  may  make  such  contract  on  behalf  of  the  company  in  writing, 
and  nnder  the  common  seal  (k)  of  the  company,  and  in  the  same  manner  may 
vary  or  discharge  the  same  (Q. 


(eQ  See  25  k  26  Vict.  c.  89,  s.  18. 
As  to  the  execution,  oat  of  the  United 
Kingdom,  of  contracts  on  behalf  of  such 
companies,  see  25  &  26  Vict.  c.  89,  s.  55 ; 
27  k  28  Vict.  c.  19 ;  as  to  contract  of 
corporations,  see  post,  p.  298  et  seq. 

(e)  Pauling  v.  Jxmdon  Js  N'orth 
Western  Bail,  Co,  (1858),  8  Exch.  867 ; 
and  see  ToUej'dell  y.  Fareham  Brick  Co, 
(1866),  L.  R.,  1  C.  P.  674. 

(/)  Per  Kay,  J.,  in  Hoioard  v.  Patent 
Ivory  Co.  (1888),  38  Ch.  D.  156,  at 
p.  162  ;  citing  Wilson  v.  West  Hartle- 
pool Bail,  Co.  (1864),  2  Do  G.  J.  &  S. 
475,  App.  ;  but  see  Crampion  v.  Varna 
Bail.  Co.  (1872),  L.  R,,  7  Ch.  662. 

(^)  The  Companies  Clauses  Act  applies 
unless  expressly  Taried  by  the  special 
Act  to  all  undertakings  of  a  public  nature 
by  companies  incorporated  and  sanctioned 
by  Parliament. 

(h)  By  s.  95  the  directors  may  appoint 
one  or  more  committees,  consisting  of 
such  number  of  directors  as  they  tmnk 
fit,  within  the  limits,  if  any,  prescribed 
by  the  special  Act,  and  they  may  grant 
to  such  committees  respectively  powers, 
on  behalf  of  the  company,  to  do  any  acts 
relating  to  the  afl'airs  of  the  company 
which  the  directors  could  lawfully  do, 
and  which  they  from  time  to  time 
shall  think  proper  to  intnist  to  them. 


(i)  The  powers  of  the  directors  are 
defined  by  ss.  90,  91  of  that  Act ;  but  a 
contract  of  the  directors  does  not  bind 
the  company,  even  although  under  seal 
and  countersigned  by  the  secretary  un* 
less  done  by  the  directors  as  such,  and 
so  describing  theuiselves  and  purporting 
to  bind  the  company,  Serrell  v.  Derby- 
shire, dfcc.,  Bail,  Co.\lS60u  9  C.  B.  811. 
The  directors,  by  s.  100,  are  not 
personally  liable  by  executing  contracts 
on  behalf  of  the  company  as  directors, 
and  are  indemnified  out  of  the  capital  of 
the  company  for  all  payments,  &c.  made 
iu  execution  of  the  uowers  of  the  Act. 

(k)  But  the  seal  must  be  lawfully 
aflSxed  in  pursuance  of  a  resolution 
passed  by  a  meeting  of  the  prescribed 
quorum  of  directors  ;  the  affixmg  of  the 
seal  makes  the  instrument  primd  facU 
assumed  to  be  valid,  and  the  onus  of 
proof  to  the  contrary  is  on  the  defen- 
dants, which  they  can  satisfy  by  show- 
ing that  the  necessary  authority  was  not 
given.  lyArcy  v.  Tamar,  dtc..  Bail.  Co, 
(1868),  L.  R.,  2  Bx.  158. 

(Q  See  Midland  Great  WesUm  Bail, 
Co.  of  Ireland  v.  Johnson  (1858),  6 
H.  L.  C.  798  ;  and  Homersham  v. 
Wolverhampton  Waterworks  Co,  (1851), 
6  Ex.  137. 
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"With  respect  to  any  contract  which,  if  made  between  private  persons,  Ch.  IX.  s.  8, 
would  be  by  law  required  to  be  in  writing,  and  signed  by  the  parties  to  be  Contracts  witli 
charged  therewith,  then  such  committee  or  the  directors  may  make  such    Joint  Stock 
contract  on  behalf  of  the  company  in  writing,  signed  by  such  committee  or  ^ 

any  two  of  them,  or  any  two  of  the  directors  (m),  and  in  the  same  manner  may 
?ai7  or  discharge  the  same. 

**  With  respect  to  any  contract  which,  if  made  between  private  persons,  Director  dis- 
wwdd  by  law  be  valid  although  made  by  parol  only,  and  not  reduced  into  writing,  jualified  by 
such  committee  or  the  directors  may  make  such  contract  on  behalf  of  the  ^n^ct^'* 
company  by  parol  only  (n),  without  writing,  and  in  the  same  manner  may 
vary  or  discharge  the  same. 

*'  And  all  contracts  made  according  to  the  provisions  herein  contained  shall 
be  effectual  in  law,  and  shall  be  binding  upon  the  company  and  their  suc- 
cessors, and  all  other  parties  thereto,  their  heirs,  executors,  or  administrators, 
as  the  case  may  be  ;  and  on  any  default  in  the  execution  of  any  such  contract, 
either  by  the  company  or  any  other  party  thereto,  such  actions  or  suits  may 
be  brought,  either  by  or  against  the  company,  as  might  be  brought  had  the 
eame  contracts  been  made  between  private  persons  only." 

And  by  b.  98,  agreements  and  contracts  entered  into  by  the 
directors  or  their  committee  are  to  be  entered  in  a  book  and  signed 
as  therein  provided ;  and  by  ss.  85,  86,  no  one  interested  in  a 
contract  with  the  company  may  be  a  director  thereof,  and  a  director 
being  interested  is  ipso  facto  disqualified  (o).  And  it  may  be  laid 
down  generally,  as  to  such  companies,  that  they  can  only  contract 
according  to  the  terms  in  which  the  contract  is  authorized  to  be 
entered  into  by  the  Act  of  1845,  or  the  special  act  by  which  they 
are  controlled  (/>). 

It  frequently  happens  that  it  is  a  condition  in  contracts  with  the  contract,  if 

companies   that  the  party  contracting  with   the   company  shall,  price  to  be 
.     .      1      «        ,  ,,  «  ,,  .11  .1     T^   X  1  c^tr     -  paid  m  fully 

mstead  of  cash,  accept  "fully  paid-up  shares.       But  by  s.  25  of  paid-up 

the  Companies  Act,  1867,  such  a  contract  must  be  in  writing,  and  ^^^!^^^J^^ 

registered,  or  such  an  allottee  of  shares  may  be  called  upon  either 

ui  the  winding  up  of  the  company,  or  before,  to  pay  the  full  nominal 

value  of  such  shares  in  calls  {q). 


(t»)  Whore  au  agreement,  thongh  fully 
accepted  by  the  company,  was  not  signed 
hj  the  two  directors,  it  was  held  by 
Wood,  V.-C,  that  it  could  not  be  speci- 
fically enforced,  though  perhaps  manda- 
mus would  lie  to  the  compeuy  and  the 
directors  to  compel  them  to  sifm,  Leomin- 
fter  Canal  Co.  v.  Shrewsbury  Hail,  Co, 
(1857),  3  K.  &  J.  664. 

(n)  So  where  a  company  had  enjoyed 
the  use  and  occupation  of  land,  under 
conditions  in  which  a  parol  contract 
therefor  would  have  been  valid,  as 
between  individuals,  the  Court  will 
presume  a  parol  contract  against  the 
company,  Loiue  v.  London  Js  North 
Western  Rail  Co.  (1862),  18  Q.  B.  682, 
per  Lord  Campbell,  C.  J.  ;  and  this  case 
was  followed  and  approved  in  Pauling 
v.  London  <fc  North  Western  Rail.  Co. 
(1853),  S  Ex.  867  ;  as  to  a  case  where 


they  had  not  occupied  and  enjoyed  the 
land,  see  Finlay  v.  Bristol,  <£:&,  Rodl.  Co. 
(1852),  7  Ex.  409  ;  and  see,  too,  Laird 
V.  Birkenhead  BaiL  Co.  (1859),  Johns. 
600.  But  this  section  as  to  parol  con- 
tract will  not  support  a  claim  for  extras 
where  the  original  contract  was  under 
seal,  Homersham  v.  Wolverhampton 
Waterworks  Co.  (1851),  6  Ex.  137. 

(o)  See  Foster  v.  Oxford  Rail.  Co. 
(1863),  13  C.  B.  200 ;  and  see  ante  at 
p.  291  {g). 

(p)  Homersham  v.  Wolverhampton 
Waterworks  Co.  (1851),  6  Ex.  137,  142  ; 
Cope  V.  Thames  Haven,  <fcc.,  Co.  (1849), 
3  Ex.  841. 

{q)  Burkinshaw  v.  NicolU  (1878),  8 
App.  Cas.  1004  ;  London  Celluloid  Co., 
In  re  (1888),  39  Ch.  D.  190,  C.  A.  ;  and 
see  Buckley's  notes  to  this  section. 
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Ch.  IX.  8.  8.  A  company,  although  created  a  corporation  by  the  registration 
^j^'wT^tocl^^  under  the  Companies  Act,  1862,  has  not  the  inherent  common 
Companirs.  law  rights  of  a  Corporation,  hut  just  as  the  powers  of  a  corporation 
Contracts  ^^^  bounded  by  its  charter,  so  the  powers  of  a  company  are  bounded 
ultra  vires,      ]yy  ^he  memorandum  of  association ;  and  a  contract  outside  that 

will  be  idtra  vires,  and  not  enforceable,  not  even  if  the  whole  body 

of  shareholders  assented  (r). 
Implied  power     A  trading  company  has  an  implied  power  to  borrow  money  for 

of  trading  .,  c '.    x.      -  r  ^ 

company  to     i-he  purposes  of  its  business  («). 

borrow.  "pj^^  contract  of  an  incorporated  company  is  not  binding  on  the 

company,  when  such  contract  is  foreign  to  the  purposes  for  which 
the  company  was  incorporated  (t).  But  any  contract  by  the  com- 
pany, which  may  fairly  be  regarded  as  incidental  to,  or  consequential 
upon  those  things  which  the  Legislature  has  authorized,  is  not, — 
unless  it  be  expressly  prohibited, — to  be  held  to  be  ultra  vires  (m). 
And  so  where  an  Act  gave  a  corporation  power  to  borrow  25,0001., 
borrowing  a  larger  sum  was  decided  by  the  House  of  Lords  to  be 
ultra  vireSf  and  that  the  lender  could  not  recover,  although  the 
previous  Acts  dealing  with  that  corporation  were  silent  as  to 
borrowing  powers,  so  that  before  that  Act  the  power  to  borrow 
would  depend  on  what  *'  the  purposes  aforesaid  "  for  which  the 
company  was  by  statute  incorporated  were,  and  whether  they  were 
such  as  to  make  it  reasonable  to  think  that  the  Legislature  intended 
the  company  should  have  such  a  power  or  not  (x). 
No  estoppel.  And  it  is  clear  law  that  a  corporate  body  cannot  be  estopped  by 
deed  or  otherwise  from  showing  they  had  no  power  to  do  that  which 
it  purports  to  have  done  (y). 
How  far  If,  however,  the  contract  be  merely  ultra  vires  on  the  part  of  the 

relocation,      officer  of  the  company  by  whom  it  is  executed,  it  may  be  ratified 

by  the  company,  so  as  to  become  binding  on  them  (z). 
Ultra  vires  So,  a  mere  excess  of  authority  by  the  directors  will  not  be  a 

can  be  ratified  defence  to  an  action  on  a  contract  entered  into  by  them,  unless  it 
by  share-        \^  also  shown,  that  by  such  excess  of  authority  they  had  prejudiced 


holders. 


(r)  Ashbury    Carriage  Co.    y.   Riche  y.   Oreat  Northern  Rail,  Co.   (1853),  9 

(1875),  L.  R.  7  H.  L.  663  ;  and  see  the  Ex.  56  ;  Bateman  v.  Mayor,  d-c,  of  Askr 

observations  on  that  case  in  AUomey-  ton  (1858),  8  H.  &  N.  323. 

Generalv.  Gh-eai  Eastern  Rail.  Co.  {ISSQ) J  (u)  Per  Lord  Selbonie,  C,  AUomey" 

5  App.  Cas.  478  ;   Wenlock  v.  River  Dee  Qeneral    v.    Ortal    Eastern   Rail,    Oo, 

Co.  (1885),  10  App.  Cas.  354  ;   and  per  (1880),  5  App.  Cas.  473,  478. 

Lord  Cran  worth,  in  Shrewsbury  d-  Bir-  {x)  fFenlock  {Baroness)  v.  River  Dee  Co, 

mingham  Rail,    Co,    v.  North    Western  (1886),   10  App.   Cas.  354 ;  nor  woald 

Rail,  Co.  (1857),  6  H.  L.  C.  113.  the  fiat  of  the  Inclosure  Commissioners 

{s)  General  Auction,  Estate  and  Motu-  make  the  loan  valid,  fVenlock  {Baroness) 

tary  Co.  v.  SmUh,  [1891]  3  Ch.  432.  v.  River  Dee  Co.  (1888),  88  Ch.  D.  354, 

(t)  Taylor  v.  Chichester,  dc.  Rail.  Co.  C.  A. 

(1876),    L.    K.,    4    H.    L.    628  ;    East  (y)  Ex  parU  Watson  (1888),  21  Q.  B. 

Anglian  Rails,  Co.  v.  Eastern  Counties  D.  301. 

Rail,   Co.  (1851),   11    C.  B.   775,  813  ;  (z)  Renter  v.  Electric   Telegraph  Co, 

APGregor  v.  Dover,  dc..  Rail.  Co.  (1852),  (1856),  6  E.  &  B.  341,  848. 
18  Q.  B.  618  ;  South  Yorkshire  Rail,  Co, 
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the  shareholders,  and  that  this  was  known  to  the  other  contracting  Ch.  IX.  s.  3. 

party  (a).  ContraOamth 

o  111  JoirU  stock 

So,   where   the   directors   merely  exceed    their   authority,   the    Companies. 
shareholders  may  ratify  their  act  (ft) ;  or  they  may,  hy  acquiescence 
in  the  act  of  the  directors,  he  estopped  from   objecting  to   its 
validity  (c). 

And  where  an  action  was  brought  against  such  a  company  for 
goods  ordered  by  persons  in  their  employ,  and  supplied  for  the 
purposes  of  the  company,  and  used  by  them  at  their  works,  it  was 
held  that  it  was  not  necessary  for  the  plaintiff  to  prove,  even  that 
the  persons  who  gave  the  orders  were  authorized  by  the  directors 
BO  to  do ;  or  that  the  contract  was  made  pursuant  to  the  company's 
deed  of  settlement  and  bye-laws  (d). 

Where,  however,  a  contract,  entered  into  on  behalf  of  a  registered 
company,  is  tUtra  vires,  because  it  is  entirely  beyond  the  scope  of 
the  memorandum  of  association,  such  contract  cannot  be  ratified  (e). 

But  where,  although  borrowing  of  money  by  the  company  was  Subrogation. 
idtra  vires,  still  the  liabilities  of  the  company  have  not  been 
increased  owing  to  the  money  so  borrowed  having  been  employed  in 
paying  off  bond  fide  creditors,  then  such  lender  to  the  company  is 
entitled  to  be  subrogated  to  the  right  of  creditors  so  paid  off,  and 
recover  back  so  much  of  his  advance  as  has  been  thus  expended  by 
the  company  (/). 

Sect.  158  of  the  Companies  Act,  1862, — avoiding  all  disposi-  Effect  of 
tions  of  property  between  the  commencement  of  the  winding-up  and  ^  con^l^, 
the  order,  unless  the  Court  otherwise  orders,  — does  not  apply  to 
contracts  which,  unless  maid  fide,  stand  good,  but  if  the  contract 
remains  executory  at  the  date  of  the  winding-up  order,  the  other 
party  can  only  prove  as  a  creditor,  as  the  Court  has  no  jurisdiction 
to  order  the  contract  to  be  carried  out  (g). 

A  winding-up  order  or  the  appointment  of  a  manager  has  the  0^  service. 
effect  of  discharging  the  servants  of  the  company  and  giving  them 
an  action  of  wrongful  dismissal  in  lieu  of  notice,  and  then  they 


(a)  Royal  British  Bank  v.  Turqiumd 
(1856),  6  E.  &  B.  327,  Ex.  Ch.  ;  Agar 
T.  Athenceum  Assurance  Society  (1858), 
3  C.  B.,  N.  S.  726  ;  PHnce  of  Wales, 
dx.  Co,  Y.  Harding  (1857),  E.  B.  k  E. 
183. 

{h)  Irvine  r.  Union  Bank  of  Attstralia, 
2  App.  Cas.  366  ;  Orant  v.  United 
Kingdm,  StoHchbrnk  Co,  (1888),  40  Ch. 
D.  135,  C.  A- 

{c)  Be  Magdalena  Steam  Navigation 
Co.  (1860),  29  L.  J.,  Ch.  667.  And 
the  question  of  acquiescence  in  such 
<ase8  18  said  to  depend  upon  this  :  riz., 
had  the  shareholders  notice  of  the  way 
in  which  the  affairs  of  the  company  were 
1>eing  conducted,  and  its  property  roan- 
aged  ;   and  were  they  content  not  to 


oppose  those  acts  which  they  knew  were 
being  done?  Per  Lord  Cairns,  C, 
Boans  v.  Smallcombe  (1868),  L.  R.,  3 
H.  L.  249,  256  ;  and  see  Phosphate  of 
Lime  Co.  v.  Green  (1871),  L.  R.,  7  C.  P. 
43  ;  London  Financial  Association  v. 
Kelk  (1883),  26  Ch.  D.  107. 

{d)  Smith  V.  Hull  Glass  Co.  (1852), 
11  C.  B.  897,  Ex.  Ch. 

(«)  AshJbury  Carriage  Co.  v.  Richc 
(1875),  L.  R.,  7  H.  L.  653. 

(/)  Blackburn  Building  Society  v. 
Cunliffe,  Brooks  J:  Co.  (1882),  22  Ch.  D. 
61  ;  WcTilock  {Baroness)  v.  Biver  Dee  Co. 
(1887),  19  Q.  B.  D.  155,  C.  A. 

(g)  Ex  parU  GuUlemin  (1884),  28  Ch. 
D.  634  ;  Ex.  parte  Pearson  (1868),  L.  li., 
8  Ch.  443. 
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Voluntary 
windings-up. 


Ch.  IX.  8.  3.  have  claim  to  preferential  payment  under  the  Preferential  Payments 

^UlTst^T  in  Bankruptcy  Act,  1888,  51  &  52  Vict.  c.  62  ;  but  if  they  elect  to 

Companies,    accept  an  offer  by  the  liquidator  or  manager  to  keep  them  on,  and 

this  service  lasts  for  the  time  to  which  they  were  entitled  to  notice, 

they  can  recover  no  damages  Qi). 

The  effect  of  a  voluntary  winding-up,  which,  by  s.  130  of  the  Act 
of  1862,  commences  from  the  time  of  the  passing  of  a  resolution 
authorizing  it,  is  that  by  ss.  181,  133  (t),  the  company  ceases  to 
carry  on  business,  except  in  so  far  as  may  be  necessary  for  the 
beneficial  winding-up  thereof. 

It  was  held  by  Pollock,  B.,  that  this  section  is  merely  as  between 
the  company,  the  shareholders,  and  the  officers,  and  does  not  apply 
to  persons  contracting  with  the  company,  and  was  not  a  prohibition 
which  made  the  contract  of  the  company  illegal  as  between  the 
company  and  the  other  party  (k) ;  and  the  Court  of  Appeal, 
without  approving  or  dissenting  from  this  ruling,  decided  that,  even 
assuming  the  section  amounted  to  a  prohibition,  unless  the  con- 
tract was  required  for  the  beneficial  vending  up  of  the  company, 
yet  as  the  facts  might  be  consistent  with  the  contract  being  legal  or 
illegal,  and  the  law  presuming  against  illegality,  it  was  for  a  defen- 
dant to  prove  that  such  a  contract  was  not  required  for  the  bene- 
ficial winding  up  of  the  company,  and  therefore  prohibited  and 
illegal  (2). 

And  by  s.  133  the  powers  of  the  directors  cease  on  the  appoint- 
ment of  liquidators,  and  so  a  bill  of  exchange  then  accepted  by  a 
director  does  not  bind  the  company,  and  the  holder  cannot  prove 
in  the  winding-up  (m). 

The  liquidator  has  no  power  to  enter  into  any  fresh  contracts  (n). 
But  by  s.  95  of  the  Companies  Act,  1862,  the  liquidator  has  power, 
with  the  sanction  of  the  Court,  to  carry  on  the  business  of  the  com- 
pany, so  far  as  may  be  necessary  for  the  beneficial  winding-up,  and 
can  sell  and  enter  into  contracts  to  sell  the  property  of  the  company 
and  accept  bills  of  exchange ;  and  see,  too,  s.  133  for  the  powers  of 
a  liquidator;  and  by  s.  160  the  liquidator  may,  with  the  sanction  of 
the  Court,  compromise  claims. 

But  the  liquidator  cannot  enter  into  any  contract,  however 
beneficial,  for  the  purpose  of  reconstructing  the  company ;  it  must 
be  for  the  purpose  of  winding  it  up  (o). 


Liquidator'is 
power  to 
contract. 


(h)  McDowalVs  Case  (1886),  32  Ch.  D. 
366  ;  Jteid  v.  Explosives  Co,  (1887),  19 
Q.  B.  D.  264,  C.  A. 

(i)  See  obseiTations  of  Chitty,  J.,  in 
£x  pane  Gidllemin  (1884),  28  Ch.  D. 
634,  as  to  the  differeuce  between  a  rolan- 
tary  winding-up  and  compulsory  winding- 
up  under  ss.  133  and  153  respectively. 

(k)  Batetnan  v.  Ball  (1887),  66  L.  J.. 
Q.  B.  291. 


{I)  Hire  Purchase  Fumiahing  Co,  v. 
Richens  (1887),  20  Q.  B.  D.  387,  C.  A. 

(m)  BQlognc9i*s  Case  (1870),  L.  R.,  5 
Ch.  567. 

{n)  In  re  East,  of  England  Bankinq 
Co.  (1868),  L.  R.,  4  Ch.  14  ;  per  Ld. 
Cairns,  L.  C. 

(o)  In  re  JVreck  Recovery  <0  Salvage 
Co.  (1880),  15  Ch.  D.  353,  C.  A. 
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Gh.  IX.  8.  4. 


.  C&rUraeia  wilh 

Sect.  4. — Corporations  Generally,  Corpora- 

turns, 

(a)  Creation  and  Kinds  of  Corporations, 

Corporations  may  be  divided  into  sole  and  aggregate ;   eccle-  Mode  of 
siastical  and  civil  or  lay ;  municipal  and  trading.  ^"*  °"' 

The  powers  of  a  corporation  are  to  a  great  extent  prescribed 
by  its  charter,  or  Act  of  Parliament  creating  or  regulating  it, 
reference  to  which  must  be  made  in  order  to  test  the  legality  of 
any  act  of  the  corporation  and  whether  it  is  ultra  vires. 

Ecclesiastical  corporations,  sole  and  aggregate,  are  limited  in  Ecclesiastical 
their  power  of  alienation  and  otherwise,  5  &  6  Vict.  c.  108 ;  14  &  corpora  ions. 
15  Vict  c.  104 ;  21  &  22  Vict.  c.  57 ;  28  &  29  Vict.  c.  57. 

Charity  trustees  are  subject  to  the  control  of  the  Charity  Com-  charitable 
missioners  under  the  Charitable  Trusts  Acts,  1853,  1855,  and  ^^^^P^™*^^**"^ 
especially  s.  29  of  the  latter  Act. 

Municipal  corporations  are  governed  by  the  Municipal  Corpora-  Municipal 
tions  Act,  1882,  45  &  46  Vict.  c.  50 ;  and  their  contracts  as  urban  corporations, 
authorities  by  s.  174  of  the  Public  Health  Act,  1875,  88  &  S9  Vict.     * 
c.  55  (p.  800,  post),  as  applying  to  an  **  urban  authority." 

County  councils  are  incorporated  by  s.  79  of  the  Local  Govern-  county 
ment  Act,  1888,  51  &  52  Vict.  c.  41.  councils. 

Parish  councils  are  incorporated  by  s.  8  (9)  of  the  Local  Govern-  Parish 
ment  Act,  1894,  56  &  57  Vict.  c.  73,  by  which  '*  any  act  of  the  ^^^^^'• 
council  may  be  signified  by  an  instrument  executed  at  a  meeting  of 
the  council,  and  under  the  hands,  or  if  an  instrument  under  seal  is 
required,  under  the  hands  and  seals  of  the  chairman  presiding  at 
the  meeting  and  two  other  members  of  the  council.'' 

In  rural  parishes  not  having  a  separate  parish  council,  the  chair-  Parish 
man  of  the  parish  meeting  and  the  overseers  of  the  parish  are,  by  '*^«®*^'*8** 

s.  19  (6)  of  the  Local  Government  Act,  1894,  a  body  corporate  any 
act  of  which  ''shall  be  executed  under  the  hands,  or  if  an  instru- 
ment under  seal  is  required,  under  the  hand  and  seals  of  the  said 
chairman  and  overseers." 

Bural  district  councils   are  incorporated   by  s.   24  (7)   of  the  Rural  district 
Local  Government  Act,  1894.  ^^^^^^^ 

Guardians  of  the  poor  are  incorporated  by  s.  7  of  the  Union  and  Guardians 
Parish  Property  Act,  1885,  5  &  6  Will.  IV.  c.  89,  and  church-  onher^r, 
wardens  (as  overseers)  and  overseers  by  s.  17  of  the  Poor  Relief  overseers. 
Act,  1819,  59  Geo.  III.  c.  12;   but  in  rural  parishes,  church- 
wardens by  s.   5  (2)  B   of  the  Local  Government  Act,  1894,  56 
&   57  Vict.  c.  63,  churchwardens  have   ceased   to  be   ex-officio 
overseers. 
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Contraeti  vnth 
Corpora- 

tiOM. 


(b)  Common  Law  Form  of  Contract. 

Corporations,  like  indiyiduals,  have  the  power  to  contract ;  bat 
coroorationJ    their  contracts  must,  at  common  law,  be  under  their  corporate 


corporations 
most,  in 
general,  be 
under  seal. 


seal  (p) ;  and  such  seal  must  be  affixed  with  intent  to  render 
the  instrument  effectual,  although  no  formal  delivery  thereof  is 
necessary  (9). 

In  certain  cases, — e.g.  in  the  making  of  contracts  which  are 
necessary  for  carrying  out  the  objects  for  which  the  corporation 
was  created, — a  corporation  may  act  through  the  medium  of  an 
agent,  although  he  possesses  no  authority  under  seal  (r). 

But  a  corporation  cannot,  in  general,  appoint  an  attorney, 
except  under  the  corporate  8eal(«).  So  an  agreement  by  a  cor- 
poration to  pay  a  salary  to  their  attorney  must,  in  general,  be 
under  seal  .(f). 

But  where  it  appeared  that  the  Act  of  Parliament  which  incor- 
porated the  company  enacted  that  all  the  costs  of  obtaining  the 
Act  should  be  paid  and  discharged  out  of  the  moneys  subscribed, 
in  preference  to  all  other  payments :  it  was  held  that  the  attorney 
who  obtained  the  Act  might,  independently  of  any  such  agreement, 
sue  the  company  for  his  costs,  in  an  action  of  debt  founded  upon 
the  statute  (ii). 

Several  conflicting  decisions  have  been  given  as  to  how  far  the 
exception,  from  the  rule  as  to  the  necessity  of  corporations  con- 
tracting under  seal,  can  be  extended,  in  what  cases  part  perform- 
ance, execution  of  the  contract  or  adoption  (apart,  of  course,  from 
express  ratification  under  seal) ;  all  these,  the  latest  of  which 
is  Nicholson  v.  Bradfield  Union  (x),  were  cited  in  Young  v. 
Leamington  (y),  where  Lord  Blackburn  observed  they  were  numerous 
and  conflicting  and  required  revised  and  authoritative  exposition  by 
a  Court  of  Appeal.    But  the  doubt  is  of  little  practical  importance. 


{p)  Mayor  of  Ludlow  v.  Charlton 
(1840),  6  M.  &  W.  815;  Farborough 
y.  The  Bank  of  England  (1812),  16  East, 
6  ;  14  R.  R.  272. 

{q)  Derby  Canal  Co,  Y.  Jf^ilmot  (ISOS), 
9  East,  360  ;  9  R.  R.  577.  As  to  the  seal 
being  affixed  by  directors  of  ah  incoiporated 
company,  and  the  necessity  of  their 
having  the  express  sanction  of  the  com- 
pany, see  Clarke  v.  Imperial  Oas  Light 
Co,  (1832),  4  B.  &  Ad.  815. 

(r)  See  Roe  t.  Pierce  (1809),  2  Camp. 
96,  and  the  cases  cited  in  Russell  on 
Merc.  Agency,  2nd  ed.  10,  11. 

(«)  Arnold  v.  Mayor  of  Poole  (1842),  4 
M.  &  G.  860  ;  R.  v.  Mayor  of  Stainford 
(1844),  6  Q.  B.  433,  443  ;  and  see  Austin 
V.   Guardians  of  Bethnal  Green  (1874), 


L.  R.  9  C.  P.  91. 

(0  See  R,  V.  Mayor  of  Stanford  (1844), 
6  Q.  6.  433. 

(tt)  Tilson  V.  Warwick  Geu  Light  Co. 
(1825),  4  B.  &  C.  962  ;  and  see  Garden 
V.  General  Cemetery  Co.  (1839),  7  Scott, 
97.  It  would  appear,  however,  that 
these  cases  can  only  be  supported,  on 
the  assumption  that  the  plaintiff  had 
been  actually  employed  by  the  company 
to  do  the  work  in  question.  See  JVyatt 
V.  Metropolitan  Board  of  Works  (1862), 
11  C.  B.  N.  S.  744. 

{x)  Nicholson  v.  Bradfield  Union 
(1866),  L.  R.  1  Q.  B.  620. 

(y)  Young  Y.  Leamington  {\^%Z)y  8  App. 
Cas.  517  ;  and  see  Scott  v.  Clifton  School 
Board  (1884),  14  Q.  B.  D.  500. 
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beeanse,  for  trading  corporations,  the  rule  is  abolished ;  where  Ch.  IX.  b.  4. 
municipal  corporations  and  urban  authorities  are  governed  by  the  ^^^^J^^J!^^ 
Public  Health  Act,  1875,  and  Joint  Stock  Companies  by  the  Com-       tions, 
panies  Act  or  the  Companies  Clauses  Act. 

For  trading  corporations  the  exception  has  now  become  the  rule,  Exception  for 
since  it  has  been  laid  down  by  the  Exchequer  Chamber  that  the  p^^fpR^'^' 
eontracts  of  a  trading  corporation,  if  directly  connected  with  the 
purposes  of  its  incorporation,  need  not  be  under  seal,  whether  or 
not  the   contracts   be   small  or    great,   frequent   or   unfrequent, 
necessary  or  not  {z). 

The  drawing  of  bills  of  exchange  by  corporations  is  provided  for  Bill  of 
by  88.  22  and  91  of  the  BiUs  of  Exchange  Act,  1882,  45  &  46  ^*^*"°«®- 
Vict.  c.  61. 

It  appears,  that  if  a  corporation  enters  into  a  contract  not  under  Effect  of  part 
seal,  and  there  be  such  a  part  performance  of  the  contract  by  the  {jt  thTo^ther 
other  contracting  party  as  would  entitle  him  to  a  decree  against  party; 
the  corporation  for  specific  performance,  the  corporation  may  sue 
or  be  sued  on  such  a  contract  (a). 

It  has  also  been  held,  that  if  work  done  for  a  corporation  has  or  adoption  by 
been  adopted  by  them  for  purposes  connected  therewith,  they  ^q^^q^^J^^qj. 
cannot,  in  an  action  to  recover  the  price,  object  that  no  contract  them. 
under  seal  has  been   proved  against  them  (6).     But  there   are 
decisions,  the  e£fect  of  which  would  seem  to  be,  that  in  order  to 
render  a  corporation  liable  in  such  a  case,  a  mere  adoption  by 
them  of  the  work  done  is  not  sufficient ;  but  that  the  work  done 
must  itself  be  so  strictly  incident  to  the  purposes  of  the  corpora- 
tion as  to  bring  the  case  within  the  exceptions  which  have  been 
established  as  to  acts  of  necessity  (c). 

So,  although  a  corporation  cannot,  in  general,  make  a  lease  of 
lands,  except  under  their  common  seal,  yet  it  has  been  held,  that  if 


{z)  South  of  Ireland  Colliery  Co.  v. 
IFaddU  (1869),  L.  R.,  S  C.  P.  468  ;  4 
CL    P.    617,    the    Exchequer    Chamber 
adopting  the  decision  of  Bovill,  C.  J.,  in 
the    Court  below.       But   in  this  case 
^■either  the  articles  of  association  of  the 
oompany,  nor  the  Act  of  1862,  under 
vhich   it  was  registered,   imposed  any 
fonu  in  the  contracts  of  the  company, 
fior  it  was  subsequent  to  this  ease  that 
the  Companies  Act,  1867,  imposing  by 
L  97,  certain  forms,  see  ante,  at  p.  855, 
eune  into  force.     And  so  it  would  seem 
that  the  decision  would  not  apply  to  cases 
vhere    certain  forms    are    imposed    by 
sUtnte,  or  even  it  would  appear,  by  the 
articles  of  association ;  still,  for  trading 
comiianies  and  corporations  not  so  regu- 
lated, the  decision  is  decisive,  and  over- 
rales  Batl  LoTuUm  Waterworks  v.  Bailey 
:1S27),  4  Bing.  283. 


(a)  See  Mayor  of  Kidderminster  v. 
ffardwick  (1878),  L.  R.,  9  Ex.  18  ;  Crook 
V.  Corporation  of  Seaford  (1871),  L.  R., 
6  Ch.  651  ;  per  Liudley,  J.,  HutU  v. 
Wimbledon  Local  Board  (1878),  8  C.  P.  D. 
208,  214  ;  Melbourne  Banking  Corpora' 
tioti  V.  Brougham  (1879),  4  App.  Cas. 
156,  169,  P.  C.  ;  and  see  SeoU  v.  ClifUm 
School  Board  (1884),  14  Q.  B.  D.  600. 

(6)  Nicholsony,  Bradjield  Union{lS66), 
L.  R.,  1  Q.  B.  620 ;  Clarke  v.  CuckJUld 
Union  (1852),  21  L.  J.,  Q.  B.  849; 
Sanders  v.  St.  NeoVs  Union  (1846),  8 
Q.  B.  810 ;  Paine  v.  Strand  Union 
(1846),  8  Q.  B.  826,  840  ;  and  see  Haigh 
V.  North  Bierley  Union  (1868),  E,  B.  &  E. 
878. 

(c)  DiggU  v.  London  Js  Blaehoall 
Bail,  Co.  (1860),  6  Exch.  442  ;  Lamprcll 
V.  Guardians  of  Billericay  Union  (1849), 
8  Exch.   288.     And  see  this  rule  dis- 
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Foreign  cor- 
poration. 


a  party  has  been  let  into  posBession  of  lands  by  a  corporation,  ander 
an  invalid  demise,  and  they  afterwards  receive  rent  from  him, 
the  payment  and  receipt  of  sach  rent  is  evidence,  as  against  the 
corporation,  of  a  demise  by  them  from  year  to  year  (d). 

It  has  also  been  said,  that  if  a  corporation  were  to  sue  on  an 
executory  contract,  not  under  their  corporate  seal,  and  the  other 
contracting  party  were  afterwards  to  bring  an  action  against  the 
corporation  on  the  same  contract;  the  corporation  would  be 
estopped  by  the  record  in  the  former  action,  from  denying  the 
obligatory  force  of  that  contract  in  such  subsequent  action  against 
themselves  {e).    But  this  dictum  seems  to  be  now  overruled  (/). 

It  seems  that  a  foreign  corporation  may  sue  in  this  country  by 
their  corporate  name  (g),  and  if  carrying  on  business  in  England, 
may  be  sued  here  and  served  with  a  writ  at  its  place  of  business  in 
England  {h). 


(c)  Statutory  Form  of  Contract. 

Urban  antho-       As  to  the  contracts  of  "  urban  authorities,"  the  Public  Health 

SLcte  ''°'''       ^^^>  ^^"^^   (substantially  re-enacting  s.  85  of  the  Public  Health 

Public  Health  ^^^^t,  1848,  11  &  12  Vict.  c.  63)  provides,  by  s.  173,  that  any  local 

Act,  1876,       authority  may  enter  into  any  contracts  necessary  for  carrying  that 

Act  into  execution,  and,  by  s.  174,  subs.  1,  that  "  every  contract 

by  an  urban  authority,"  (for  what  an  urban  authority  is,  see  s.  6  of 

the  Act),  ''whereof  the  value  or  amount  exceeds  502.,  shall  be  in 

writing  and  sealed  with  the  common  seal  of  such  authority;" 

while  by  subs.  2  it  is  provided  that  every  such  contract  **  shall 

specify  some  pecuniary  penalty  to  be  paid  in  case  the  terms  of  the 

contract  are  not  duly  performed." 

The  1st  subsection  of  this  section  has  been  decided  by  the 
House  of  Lords  in  Young  v.  Leamington  (i)  to  be  not  merely 
directory  but  imperative,  so  that,  notwithstanding  the  other  party 
may  have  executed  the  contract,  he  cannot  recover  against  the 


Bequirement 
of  seaL 
Foung  v. 
Leamington, 


cussed,  per  BramweD,  L.  J.,  Hunt  v. 
fFimbledon Local Board{lS7S),iC.  P.D. 
48,  C.  A.  53-66. 

{d)  Dot  d.  PenningUm  v.  Taniere 
(1848),  12  Q.  B.  998,  1010. 

(c)  Per  Tindal,  C.  J.,  delivering  the 
judgment  of  the  Court  in  Fishmongers 
Co,  V.  Robertson  (1843),  6  M.  &  G.  131, 
192. 

(/)  See  OovemoTy  <fcc.  of  Copper  Miners 
V.  Fox  (1851),  16  Q.  B.  229,  287 ;  Mayor 
of  Kidderminster  v.  Hardwick  (1873), 
L.  R.,  9  Ex.  13. 

{g)  Naiionnl  Bank  of  St.  Charles  v. 
De  Bcmales  (1825),  R.  &  M.  190. 

{h)  Newly  v.  Van  Opjicn  (1S72),  L.  R., 


7  Q.  B.  293  ;  ffaggin  v.  Cojnptoir  d:SS' 
compU  (1889),  37  W.  R.  703,  C.  A. 

(i)  Young  v.  Leamington  {Mayor  of) 
(1883),  8  App.  Cas.  517  ;  approving 
HutU  v.  Wirri)ledon  Local  Board  (1878), 
4  C.  P.  D.  48,  C.  A. ;  and  see  Frend  v. 
DenneU  (1861),  5  L.  T.  73.  If,  however, 
the  work  has  been  actually  done,  and 
the  money  paid  by  the  urban  authority 
to  the  contractor,  Hhe  mere  fact  that  th^ 
contract  was  not  under  seal  will  not  pre- 
vent the  urban  authority  from  recovering 
the  expenses  as  against  street  frontagers 
under  s.  150  of  the  Act,  Bournemouth 
Commissioners  v.  Watts  (1884),  14  Q.  B. 
D.  87. 
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urban  authority  if  the  contract  was  not  under  seal.     **  The  Legis-  C^-  ^^-  »•  ^• 
lature,"  observed  Lord  Bramwell  in  that  case,  **  has  made  pro-  ^<^<^^  '*^^^ 

'  '  ^  Corpora- 

Tisions  for  the  protection  of  ratepayers,  shareholders,  and  others       tvms. 
who  must  act  through   the   agency  of  a  representative  body  by  Requirement 
requiring  the   observance  of  certain  solemn  ties  and  formalities  °^^®*^- 
which  involve  deliberation  and  reflection.     That  is  the  importance 
of  the  seal.     It  is  idle  to  say  there  is  no  magic  in  a  wafer.     It 
ooiitinually  happens  that  carelessness  and  indifference  on  the  one 
side,  and  the  greed  of  gain  on  the  other,  cause  a  disregard  of  the 
safeguards,  and  improvident  engagements  are  entered  into.'' 

And  a  similar  construction  must  be  put  on  the  2nd  subsection  of  Specification 
the  section,  so  that  a  contract  not  specifying  any  pecuniary  penalty  ^*  P®"^***^)^- 
cannot  be  enforced  against  an  urban  authority  (A:).    So  it  was  held 
in  British  Insulated  Wire  Co.y.  Present  Union  District  Council  (k). 

Further,  s.  198  of  the  Public  Health  Act,  1875,  provides  that  Officers 
officers  of  a  local  authority  shall  not  be  interested  in  any  contract  fn^rested 
with  the  authority  for  any  of  the  purposes  of  that  Act.     And  the 
effect  of  this  section  is,  besides  subjecting  the  officer  to  a  penalty, 
to  render  the  contract  illegal,  so  that  it  cannot  be  sued  upon  by  the 
officer  (i).     This  was  held  in  Melliss  v.  Shirley  Local  Board  (Z). 

It  is  of  course  essential  that  the  contract  should  be  intra  vires  Powers  of 
of  the  local  authority ;  and  reference  should  be  made  in  each  case  eontract^ 
for  this  to  the  powers  conferred  on  them  by  statute  or  otherwise ; 
and  to  see  whether  the  sanction  (if  necessary)  of  the  Treasury  or 
Local  Government  Board  has  been  obtained. 

A  School  Board,  although  by  s.  80  of  the  Elementary  Education  School  Board. 
Act,  1870,  88  &  84  Vict.  c.  75,  a  body  corporate,  is  not  governed 
by  any  statutory  rules  as  to  contracts  (m),  but  as  to  acquiring  land, 
see  88.  20  and  21  of  the  Act. 

As  to  the  contracts  of  public  commissioners  authorized  by  Public  corn- 
Parliaments  to  carry  out  works  of  a  public  nature,  not  being  °'^**'"®"' 
joint  stock  companies,  see   s.  56  of  the  Commissioners  Clauses 
Act,  1847,  10  &  11  Vict.  c.  16,  and  post,  p.  807. 


(t)  British  InsulaUd  Wire  Co.  v. 
?rt9coi  Union  District  Council,  [1895]  2 
Q.  IS.  46S.  An  appeal  in  this  case  (id. 
538)  wiis  diamismd  without  any  judg- 
ments, upon  it  being  stated  that  the 
Local  Government  Board  would  sanction 
the  payment  of  the  arrears  due  ou  the 
invaud  contract,  in  place  of  which  a  new 
contract,  containing  a  penalty  clause, 
had  been  arranged  for. 

(/)  Melliss   y.    Shirley   Local   Board 
(1885),  16  Q.  B.  D.  446,  C.  A. 


See  also,  as  to  disqtialificaiion  for 
office  by  interest  in  contracts,  s.  12  (c) 
of  the  Municipal  Corporations  Act,  1882 '; 
s.  75  of  the  Local  Government  Act,  1888, 
incorporating  that  section  in  relation 
to  county  councillors  ;  and  s.  46  (1),  (e) 
and  (8)  of  the  Local  Government  Act, 
1894,  as  to  parish  councillors,  district 
councillors,  and  guardians  of  the  poor. 

(m)  Scott  V.  Clifton  School  Board 
(1884),  14  Q.  B.  D.  500. 
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~~~I  Parish  oflScers  are  bound  by  law  to  take  care  of  the  casual  poor 

Contracts  re-     . 

latiiigtothe    in  the  parish  (n).     And  it  has  been  held,  that  if  a  private  persoa 
P^°^"  pay  for  absolute  necessaries  for  such  casual  poor,  he  may  recover 

the    money   on    an   implied  contract    from    the    parish   officers 
personally  (o).     So  it  has  been  held,  that  parish  officers  cannot 
recover  from  the  master  of  a  pauper  the  amount  of  a  surgeon's 
bill  for  curing  the  pauper,  although  the  injury  to  the  latter  hap- 
pened whilst  he  was  acting  in  his  master's  employ ;  the  master  not 
having  expressly  rendered  himself  liable  (p).    And  where  a  pauper, 
being  casually  in  the  parish  of  A.,  met  with  an  accident  therein 
which  disabled  her,  so  that  she  required  immediate  medical  assist- 
ance ;  but  the  constable  of  that  parish  improperly  removed  her  to 
her  own  parish,  and  sent  for  the  surgeon  of  that  parish  to  attend 
her :  the  Court  held,  that  it  was  the  duty  of  the  parish  officers  of 
A.  to  have  taken  the  pauper  to  the  nearest  house  in  A.,  and  to 
have  procured  medical  attendance  there ;  and  that  they  could  not, 
by  improperly  removing  her  to  another  parish,  relieve  themselves 
from  this  liability,  and  were  therefore  bound  to  pay  the  surgeon's 
bill  iq).    But  where  a  pauper  had  his  leg  accidentally  fractured  in 
one  parish,  and  was  conveyed  to  the  nearest  and  most  convenient 
house,  which  was  in  an  adjoining  parish,  and  was  confined  there 
and  was  visited  by  the  overseer  of  the  poor  of  the  latter  parish, 
and  was,  with  his  knowledge,  attended  by  the  surgeon  who  had  the 
charge  of  such  poor :  it  was  held,  that  the  surgeon  might  have  an 
action  against  the  overseer  for  the  expenses  of  the  cure ;  for  the 
overseer's  knowledge  that  the  parish  surgeon  attended  the  invalid, 
and  his  omission  to  repudiate  such  attendance,  were  evidence  of 
a  request  to  the  surgeon  to  render  his  assistance  (r).    But  the  law 
will  not  raise  an  implied  promise  on  the  part  of  the  parish  where  a 
pauper  is  settled,  to  reimburse  the  money  laid  out  by  another 
parish,  in  which  he  happened  to  be  upon  the  occasion  of  his 
illness,  in  providing  necessary  medical  assistance  for  him  in  the 
latter  paribli(8).     Nor,  as  it  seems,  will   an   action   lie   by  the 
guardians  oi'  one  union  against  those  of  another,  for  money  paid 

(n)  See  4  &  5  WilL  4,  c.  76,  s.  54.  (r)  Lamb  v.  Bunce  (1815),  4  M.  &  S. 

(o)  Simmons  v.  WUmot  (1800),  8  Esp.  275  ;  and  see  PaiiUer  v.  fFUliams  (1838), 

91 ;   and  see  Watson  v.  Turner  (1767),  1  C.  &  M.  810. 

cited  in  the  note  to  Wennall  v.  Adney,  Deputy  overseer  not  liable  nnless  he 

(1802),  8  B.  &  P.  247,  250,  6  R.  R.  780  ;  personally  retain  the  sui^eon,  WaUing 

Gmty,  TomJcins  {1S22\  5  B.&  C.  746,  n.  v.    fFalters  (1823),  1  C.  &  P.  182  ;  and 

{p)   Newhy  v.    Wiltshire    (1787),    4  see  id.  n.  (a). 

Doagl.  284.  {s)  Atkins  y.  BanweU  (1802),  2  East, 

(^  Tomlinson  v.  BentaU  (1826),  5  B.  505. 
&  C.  738. 
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for  the  relief  of  poor  persons  belonging  to  the  latter,  but  resident  Ch.  IX.  s.  6. 
in  the  former  (<) .  ^"^P^A^* 

By  the  Union  and  Parish  Property  Act,  1885,  5  &  6  Will.  4,  c.  69,    Officers,  dx. 
8.  7,  the  gaardians  of  the  poor  of  every  union  are  constituted,  from  Guardians  of 
the  day  of  their  first  meeting  as  a  board,  a  corporation  with  power  *^®  P^^- 
to  sue  &c.,  on  contracts  (x).     And,  accordingly,  they  cannot  bind 
theiiiselyes  by  any  contract  not  under  seal,  unless  it  be  a  contract 
which  is  necessarily  incident  to  the  purpose  and  object  for  which 
they  were  incorporated  (i/) ;  or  unless,  after  the  work  ordered  is 
completed,  it  be  adopted  by  them  for  corporate  purposes  {z) ;  and 
Bee  ante,  p.  298  et  seq.,  as  to  corporations. 

Nor  are  guardians  of  the  poor  liable  to  pay  the  salary  of  a 
collector  of  poor-rates,  appointed  by  them  in  pursuance  of  an 
order  of  the  Local  Government  Board  (a). 

And  an  action  cannot  be  maintained  against  the  guardians  of  a  Limit  of  time 
parish  or  union,  for  any  debt,  claim,  or  demand  due  from  them,  ^^^  ^'."8 
nnless  such  action  be  commenced  within  the  half-year  in  which 
such  debt,  claim,  or  demand  shall  have  been  incurred  or  become 
due;  or  within  three  months  after  the  expiration  of  such  half-year; 
or  unless  the  Local  Government  Board  has  extended  the  time  for 
payment,  by  an  order  made  under  the  Poor  Law  (Payment  of 
Debts)  Act,  1869,  22  &  23  Vict.  c.  49,  s.  1  (b). 

It  has  been  held  in  equity,  that  churchwardens  are  so  far  a  Church- 
corporation,  that  they  may  make  an  agreement  which  is  beneficial  overeeer^"^ 
to  the  parish,  and  thereby  bind  the  parishioners  and  the  succeeding 
ehurchwardens.  And,  accordingly,  where  the  plaintiff's  house  was 
so  near  the  church,  that  the  five  o'clock  bell,  rung  in  the  morning, 
disturbed  her;  and  she,  to  avoid  the  necessity  of  quitting  her 
house  in  consequence,  came  to  an  agreement,  in  writing,  with  the 
churchwardens  and  inhabitants,  at  a  vestry,  to  erect  a  cupola  and 
dock  at  the  church;  and  that,  in  consideration  thereof,  the  five 
o'clock  bell  should  not  be  rung;  and  a  cupola  and  clock  were 
acoordiugly  erected  at  the  plaintiff's  charge:  it  was  held, 
that  the    agreement  bound  the  succeeding  churchwardens   and 


{i)  Wyeombe    Union    t.    Eton    Union 
(1857),  1  H.  A  N.  687. 
(z)    And  see    5    &    6    Vict    c.    57, 

Ll6. 

(y)  Paim  t.  Strand  Union  (1846),  8 
Q.  B.    326 ;    (Jlaurke   v.    Guardians  of 
Cuekfield  Uniim  (1852),  21  L.  J.,  Q.  B. 
349  ;  followed  in  NichoUon  v.  BradfiM 
Jhian  (1866),  L.  R.,  1  Q.  B.  620. 

The  engagement  of  a  clerk  by  the 
■laster  of  the  workhonae  must,  to  bii)d 
the  KO&Tdians,  be  under  seal.  AusUn 
V.  Owtrdians  of  Bethnal  Oreen  (1874), 
L  B.,  9  C.  P.  91.     See  pp.  29$  et  seq. 


(2)  Sanders  Y.  St.  NeoCs  i/nion  (1846), 
8  Q.  B.  810 ;  Haigh  v.  North  BierUy 
Union  (1858),  E.  B.  k  E.  873  ;  NichoUon 
V.  Bradfield  Union  (1866),  L.  R.,  1  Q.  B. 
620.  For  saggestions  as  to  the  true 
limits  of  the  rules  stated  in  the  text, 
see  Bi-amwell,  Brett,  and  Cotton,  LJJ., 
Hunt.  V.  WimhUdon  Local  Board  (1878), 
4  C.  P.  D.  48. 

(a)  Smart  v.  Guardians  of  West  Ham 
Union  (1866),  11  Exch.  867. 

{h)  Baker  v.  Guardians  of  BUUrieay 
Union  (1863),  2  H.  &  C.  642. 
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Pariah 
Officers,  dkc. 

Repairs  of 
church,  &c. 


Cu.  IX.  8. 5.  inhabitants :   and    an    injunction  against  ringing    the    bell  was 
^"^^r^  granted  (c). 

But  churchwardens  and  overseers  could  not,  even  before  the 
Compulsory  Church  Bates  Abolition  Act,  1868,  enter  into  a  con- 
tract, in  their  corporate  character,  to  pay  for  repairs  to  be  done 
to  the  parish  church ;  and  therefore  they  are  personally  liable 
on  such  contract  {d).  So,  a  churchwarden  who  employed  a  person 
to  make  a  plan  of  the  church,  in  order  that  such  a  plan  might  be 
laid  before  the  commissioners  for  building  new  churches,  was 
held  to  be  personally  liable  for  the  cost  of  making  such  plan  {e). 
So,  if  one  churchwarden,  without  the  knowledge  of  the  others, 
order  repairs  to  be  done  to  the  parish  church,  he  will  be  personally 
responsible  (/).  So,  an  overseer  has  not,  by  virtue  of  his  ofiice, 
any  authority  to  borrow  money  {g) ;  and  therefore  a  plaintiff 
cannot  recover  against  several  overseers  of  a  parish,  money  lent 
to  one  of  them  in  his  capacity  of  overseer,  unless  such  money  was 
borrowed  by  the  authority  of  the  parishioners,  or  the  rest  have 
expressly  promised  payment  {h).  So,  where  goods  are  supplied  or 
money  advanced  to  the  order  or  at  the  request  of  one  overseer,  it'  is 
for  the  jury  to  say,  on  all  the  facts  of  the  case,  whether  credit  was 
given  to  the  parish,  or  to  the  overseer  individually  (t).  And  so,  the 
retainer  of  an  attorney  by  one  churchwarden  or  overseers,  will  not, 
pei'  ae,  render  the  others  liable  to  the  attorney  for  his  bill  of  costs  (A;). 

Churchwardens  who  expended  money  in  the  necessary  repairs  of 
the  church  might  before  the  Compulsory  Church  Bate  Abolition 
Act,  1868,  make  a  rate  to  reimburse  themselves ;  but  could  not 
maintain  an  action  for  contribution  against  any  one  of  the 
parishioners,  who  joined  at  a  vestry  in  signing  an  order  for  the 
repairs  (Z).  And  it  has  been  held  that  vestrymen,  who  at  a 
vestry  meeting  signed  a  resolution,  ordering  the  parish  surveyor 
to  take  steps  to  defend  an  indictment  against  the  parish  for 
not  repairing  a  road,  are  not  liable  to  the  attorney  employed  by 
the  surveyor ;  because  the  law  considers  the  resolution  of  the 
vestry  in  such  a  case,  not  as  the  personal  undertaking  of  each 
vestryman,  but  as  being  merely  intended  to  put  the  surveyor  in 
motion,  who  is  afterwards  to  be  reimbursed  by  a  regular  rate  upon 
the  whole  parish  {m). 


(c)  Martin  v.  Nutkin  (1724),  2  P. 
Wms.  266,  268. 

{d)  Fumival  v.  Coombs  (1843),  5  M. 
&  G.  786,  751. 

{e)  Per  Abbott,  C.  J.,  Brook  v.  Givest, 
cited  (1825),  3  Bing.  481. 

(/)  NorthwaUe  v.  ^cnwcW  (1834),  2  C. 
k  M.  316. 

{g)  Uigh  v.  Taylor  (1827),  7  B.  &  C. 
491. 

(A)  Massey  v.  Knowlcs  (1821),  3  Stark. 


65. 

(t)  Eaden  v,  TitchTnarsh  (1834),  1  A. 
&  E.  691  ;  and  see  Kirby  y.  Banister 
(1834),  5  B.  &  Ad.  1069. 

{k)  Marsh  v.  Davies  (1848),  1  Exch. 
668. 

{L)  Layichester  v.  Fretoer  (1824),  2 
Biug.  361. 

(«i)  SproU  V.  Powell  (1826),  3  Biog. 
478,  484  ;  but  see  Hexuiebourck  v. 
Langto^i  (1829),  3  C.  &  P.  566. 
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Further,  the  overseers  are  not  mere  ministerial  officers,  it  is  ^^'  I^-  s-  ^• 
their  duty  to  make  a  rate  with  a  proper  margin,  and  to  protect  the  ^^^p^^^J^ 
rates  by  seeing  that  no  improper,  i.e.,  illegal  burden  is  cast  upon    Officersy  dx. 
them.     On  this  principle  they  can  litigate  rating  and  settlement  power  to 
cases,  and  were  allowed  the  expenses  of  successfully  opposing  a  bill  litigate, 
in  Parliament  (n). 

By  the  Poor  Law  Audit  Act,  1848,  11  &  12  Vict.  c.  91,  s.  1,  if  Power  to  bind 
overseers  of  the  poor,  by  virtue  of  their  office,  lawfully  contract  any  ^^  bucc®^- 
debt  on  account  of  the  parish,  within  three  months  prior  to  the 
termination  of  their  year  of  office,  and  the  same  shall  not  have  been 
discharged  by  them  before  the  termination  of  their  year  of  office, 
such  debt  shall  be  payable  by  and  recoverable  from  their  immediate 
SQccessors  in  office,  and  chargeable  upon  the  poor-rate  of  the  said 
parish,  in  like  manner  as  it  would  have  been  by  the  former  over- 
seers. But  it  has  been  held,  that  the  statute  merely  empowers 
the  succeeding  overseers  to  levy  a  rate  for  the  amount,  and  does 
not  transfer  the  contract  from  one  overseer  to  another  (o). 

The  statute  65  Geo.  8,  c.  187,  s.  6,  prohibited  overseers  of  the  Not  at  liberty 
poor,  and  other  persons  concerned  in  the  providing  for,  manage-  ^^^^fo^  ti, 
ment,  or  direction  of  the  poor,  from  "  providing,  furnishing,  or  maintenance 
supplying,  for  profit,  any  goods,  materials,  or  provisions,  for  the  use  °     ®  ^°^' 
of  the  workhouse,  or  otherwise  for  the  support  and  maintenance  of 
the  poor  in  the  parish,"  while  they  held  their  appointments  ;  and 
from  being,  directly  or  indirectly,  *'  concerned  in  any  contract  relating 
thereto,"  under  a  penalty  of  lOOZ. 

And  this  enactment  was  held  to  render  it  illegal  for  a  farmer  to 
supply  the  produce  of  his  lands  to  the  poor  of  the  parish  of  which 
be  was  churchwarden,  even  at  a  fair  market  price  (p).  But  it  did 
not  extend  to  the  case  of  a  parish  officer  doing  work  in  the  work- 
house, and  supplying  materials,  incidentally,  to  such  work  (q) ; 
nor  to  that  of  the  supply  of  goods  by  such  officer  to  an  individual 
pauper,  upon  a  particular  occasion ;  but  only  to  cases  in  which 
goods  were  supplied  to  the  workhouse  and  the  poor  generally  (r). 

By  virtue  of  the  Poor  Law  Amendment  Act,  1834,  4  &  5  Will.  4, 
c.  76,  B.  77,  a  contract  for  the  supply  of  goods  by  a  parish  officer, 
eyen  to  an  individual  pauper,  is  prohibited  (s),  and  by  s.  44  of  the 
Poor  Law  Amendment  Act,  1868,  the  above  s.  6  of  56  Geo.  8,  c.  187, 
is  repealed  so  far  as  applicable  to  a  *'  parish  comprised  in  a  union." 

(n)  B.  r.  White  (1884),  14  Q.  B.  D.  614. 

858,  C.  A. ;  following  Jt,  v.  Ssaex  (1792),  (r)  Froetor  t.  Mainwaring {1S19),  S  B. 

i  T.  R.  591.  k   Al.    145  ;    Henderson   v.    Sherborne 

[0)  ChaTrOnres  r.  Jones  (1850),  5  Exch.  (1837),  2  M.  &  W.  286. 

229.  («)  See  Davies  v.  Harvey  (1874),  L.  R., 

[p)  Pope  y.  Baekk^nue  (1818),  8  Taunt.  9  Q.  B.  483  ;  Oreenhow  y.  PorA;^  (1861), 

289.  6  H.  &  N.  882. 

iq)  Barber  r.  WaiU  (18S4),  1  A.  &  E. 

C.C.  X 
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Contracts  with 
Trustees. 

Action  by 
cestui  que  trust 
against  trustee 
— corUd. 


Contract  by 
trustees. 


Powers  of 
tenant  for  life. 


or  by  settling  accounts  on  that  footing, — may,  and  often  does, 
make  himself  liable  to  an  action  at  law,  at  the  suit  of  the  ceztui 
que  trust,  for  money  had  and  received,  or  for  money  due  on  an 
account  stated  (^).  But  this  result  will  not  follow,  unless  the 
account  be  stated  to  and  with  the  cestui  que  trust;  or,  in  other 
words,  unless  the  trustee  admit  that  he  holds  a  sum  of  money  in  his 
hands  payable  to  him  absolutely  {h). 

The  power  of  trustees  to  enter  into  contracts  relating  to  the 
trust  property  so  as  to  bind  the  cestuis  que  trusts  and  the  trust 
estate,  or  themselves  personally,  depends  on  the  special  principles 
of  the  law  relating  to  trusts  and  trustees,  originated  in  the  Court 
of  Chancery.  The  discussion  of  these  lies  outside  the  scope  of  this 
work.  Reference  may  be  made  to  Lewin  on  Trusts  (9th  ed.  b; 
Dale) ;  and  it  must  be  borne  in  mind  that  the  Settled  Land  Act  (i), 
1882,  45  &  46  Vict.  c.  88,  has  effected  a  complete  revolution  iii 
the  manner  of  dealing  with  settled  estates  and  in  the  mutual  relatioDH 
of  the  tenant  for  life  and  trustees.  In  particular  it  is  provided  by 
s.  81  of  the  Act  of  1882  that  a  tenant  for  life  may  make  binding 
contracts  for  sale  or  lease  of  settled  land ;  and  by  s.  54  that  on  a 
sale  or  lease  a  purchaser  lessee  or  other  person  dealing  in  good 
faith  with  the  tenant  for  life  is  to  be  conclusively  taken  to  have 
given  the  best  price  or  rent  that  could  reasonably  be  obtained,  and 
to  have  complied  with  all  the  requisitions  of  the  Act. 


Actions 
against 


Sect.  10. — Contracts  with  Executors  and  Administrators. 

Although  an  executor  or  administrator  may  be  sued  in  respect 
of  any  action  against  the  deceased  which  survives,  such  executor  or 
administrator  is  not  personally  liable  upon  the  contract  of  his 
testator,  but  is  liable  to  the  extent  of  the  assets  come  to  his  hand, 
which  are  applicable  to  the  payment,  in  a  due  course  of  adminis- 
tration, of  the  debt  sought  to  be  recovered  [k). 
Executor  not       An  executor  is  not  bound  to  avail  himself  of  a   Statute  of 
^^sStnte^^f*^  Limitations  in  an  action  brought  against  him  by  a  creditor  of  his 
Limitations,    testator  (Q,  but  it  has  been  held  by  the  Court  of  Appeal  that  an 


(g)  Topham  v.  Moreeraft  (1858),  8  E. 
&  B.  »72  ;  Pardee  v.  Price  (1847),  16  M. 
&  W.  451  ;  BartltU  v.  Dimond  \l^ib\ 
14  M.  &  W.  49 ;  Roper  v.  Holla'iid{\%Zb), 
8  A.  &  E.  99. 

{h)  Pardee  v.  Price  (1847),  18  M.  & 
W.  267,  283  ;  BartleU  v.  IHm(md  {lSi6), 
14  M.  &  W.  49,  66. 

(i)  See  this  Act  and  its  amending 
Acts,  Chit.  Stat.,  tit.  "Settled  Land." 

k)  See,  in  general,  Williams  on  Exe- 


cutors, and  Walker  k  Elgood's  Law  of 
Executors  ;  and  see  form  of  judgment  in 
an  action  against  a  peraonal  representa- 
tive ;  and  see  too  how  a  personal  repre- 
sentative who  has  received  assets  may, 
under  s.  29  of  22  k  23  Vict.  c.  35,  relieve 
himself  of  liability  by  proper  advertise- 
ments unless  he  has  notice  of  the  claim. 
(0  Lords  V.  Rumney  (1867),  L.  B., 
4  Eq.  451. 
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executor  who  pays  a  statute-barred  debt,  after  a  judicial  decision  ^^- 1^-  »•  ^^« 
that  the  debt  is  irrecoverable  as  being  statute-barred,  commits  a  ^^^^^^^^J^ 
deyastavit ;  and  that  the  creditor  who  receives  payment  of  such  a  and  Adminis' 
debt  with  knowledge  of  the  circumstances  is  liable  to  the  testator's ^^^- 


estate  for  its  repayment  (m). 

Nor  does  a  bare  promise  by  an  executor  or  administrator,  to  pay  When  liable 
a  debt  of  his  testator  or  intestate,  make  him  liable  out  of  his  own  ^tate.  "*  ^^^ 
estate;  tor,  Jirst,  it  is  enacted  by  the  Statute  of  Frauds  {ante,  p.  102), 
that  no  action  shall  be  brought  whereby  to  charge  an  executor  or 
administrator,  upon  any  special  promise  to  answer  damages  out  of 
his  own  estate,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized ;  and,  secondly, 
because,  in  order  to  render  an  executor  or  administrator  personally 
responsible  for  such  a  demand,  it  is  essential,  not  only  that  bis 
promise  should  be  in  writing  and  signed,  but  that  there  should 
exist  some  new  and  sufficient  consideration  for  such  promise,  such 
as  forbearance,  or  the  like  (n).  But  it  would  seem  that  forbearance 
to  sue,  even  for  a  legacy,  is  a  sufficient  consideration  for  the 
promise  of  the  executor  (o).  So  an  agreement  by  the  creditor, 
to  wait  for  payment  until  a  future  day,  is  a  sufficient  considera- 
tion (|>);  or  a  promise  by  the  executor  to  pay  in  consideration 
of  a  delivery  of  goods  by  the  creditor  (q).  And  it  seems,  that  if 
an  executor  promise  to  pay  a  debt  of  his  testator,  merely  in  con- 
sideration of  his  having  assets,  that  will  be  sufficient  to  charge 
the  executor  personally  on  such  promise  (r).  So  it  is  said,  that 
if  the  creditor,  at  the  request  of  the  executor,  prove  the  delivery 
of  goods  to  the  testator,  that  is  a  sufficient  consideration  for  this 
purpose  («). 

And  the  consideration  for  the  promise  must  appear  on  the  face 
of  the  memorandum  (t).  But  it  is  not  necessary  for  the  creditor 
to  aver  or  prove  that  the  executor  had  assets  (u). 

It  has  been  held,  however,  that  the  promise  of  an  executor  to  P">°^*»®  *<* . 

D&v  on  nftvinff 

pay  a  debt  "  whenever  sufficient  effects  are  received  from  the  estate  sufficient 


effects. 


(m)  Midgley  y.  MidgUy,  [1803]  S  Cb.  (r)  2  Wms.  on  Ezoro.  1790  ;  but  see 

282,  C.  A.  Bann  v.  Hughes  (1778),  7  T.  R.  850,  n. 

(n)  Bann  v.  Eughes  (1778),  7  T.  R.  {s)  ffou>dl  and  Trevanion* a  case  {15S&\ 

160, 1L ;  S.  C,  4  Bro.  P.  C.  27,  H.  L.  1  Leon.  98 ;  Lawson  v.  Crofts  (1662),  1 

(o)  Davis  V.  Btyn£r  (1672),  2  Ley.  8 ;  Sid.    57  ;    Zoo  y.   Burdens  (1669),    id. 


?ft  Grose,  J.,  Deekes  y.  StruU  (1794),  5      869. 
■  R. 


690,  698.  (0  Saunders  y.  Wakefield  (1821),  4  B. 

ip)  Goring  y.  ^on'n^  (1603),  Yelv.  10;  &  Al.  595.      See  p.  105  and  post,  Cbap. 

Bradly  r.  Heath  (1880),  3  Sim.  548  ;  per  XVIIL 

Dallas,  C.  J.,  Childs  v.  Monins  (1821),  2  {u)  Forth  y.  Stanton  (1669),  1  Wms. 

B.  k  B.  460.  Sannd.  210,  n.  1  ;    William  Bane's  ease 

(9)  Betpiolds  y.  Prosser  (1656),  Hardr.  (1612),  9  Co.  94. 
71 ;  1  Wms.  Sannd.  210,  n.  1. 
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Chap.  IX — Contracts  with  Particular  Parties. 


Ch.  IX.  8.  10. 

ChmlracU  with 

JBoeecutors 

and  Adminia- 

tratora. 

Personal 
liability  of 
executor  on 
covenants 
of  a  lease. 

Inability  for 
expenses  of 
funeral. 


On  bills  or 
notes. 


On  awards. 


Effect  of  con- 
firmation by 
executor,  of 
testator's  con- 
tract 


Executor 
carrying  on 
business  of 
testator. 


of  the  deceased/'  must  be  understood  to  mean  sufiScient  effects  in 
the  ordinary  coarse  of  administration  (x). 

To  the  general  rule  that  an  execator  is  not  personally  liable  on 
the  contracts  of  the  testator,  there  is  a  singular  exception  in  the 
case  of  the  covenants  on  a  lease.  For  rent,  indeed,  if  the  premises 
demised  yield  nothing,  he  may  escape  all  personal  liability  by 
pleading  that  fact,  but  it  appears  to  be  still  law  that  he  is 
personally  liable  on  the  covenant  to  repair  (y). 

If  an  executor  or  administrator  gives  orders  for  the  funeral  of 
the  deceased,  or  ratify  orders  given  for  it  by  another,  he  will  be 
personally  liable  for  the  reasonable  expenses  thereof  (z).  And  it 
would  seem  that,  where  an  executor  neglects  fco  give  orders  for  the 
faneral  of  his  testator,  and  has  sufficient  assets,  he  is  personally 
liable,  upon  an  implied  promise,  for  the  expenses  of  a  funeral 
suitable  to  the  testator's  degree  and  circumstances  {a) ;  unless  such 
expenses  were  incurred  on  the  credit  of  some  other  person  (6). 

If  an  executor  or  administrator  indorse  a  bill  or  note,  he  is 
personally  responsible  thereon,  although  the  instrument  was  vested 
in,  and  transferred  by  him  in  his  representative  character  (c).  So, 
an  executor  who  makes  a  note,  whereby  he  promises  "as  executor,*' 
to  pay  a  sum  of  money  "  with  interest  on  demand,"  is  personally 
liable  thereon  {d). 

So,  where  an  executor,  as  such,  submits  a  dispute  to  arbitration, 
and  the  arbitrator  awards  that  he  shall  pay  a  sum  of  money,  he 
becomes  personally  liable  upon  the  award  {e). 

But  where  an  agent,  after  the  death  of  A.,  in  pursuance  of  a 
contract  with  him  made  before,  sold  goods  of  A.,  and  his  adminis- 
trator confirmed  the  sale :  it  was  held,  that  this  did  not  operate  as 
a  confirmation  of  the  contract,  so  as  to  render  the  administrator 
liable  thereon  (/).  So,  where  a  solicitor,  acting  on  the  orders  of 
a  volunteer,  had  done  work  for  the  deceased's  estate  by  which  the 
estate  was  benefited,  the  administrator,  not  having  recognized  the 
contract,  was  not  liable  thereunder  {g). 

But  where  an  executor  carries  on  the  business  of  the  deceased. 


(x)  Bowerbank  r.  McmUiro  (1813),  4 
Taunt.  844. 

(y)  See  Tremeere  v.  Af orison  (1884),  1 
Bing.  N.  C.  89,  and  other  cases  con- 
sidered in  Woodfall,  L.,&  T.  15th  ed., 
at  pp.  807|  308,  where  it  is  submitted 
that  Trevneere  v.  Morison,  whether  right 
or  wrong,  is  an  authority  of  too  long 
standing  to  be  overruled. 

(«)  BHce  Y.  Wilson  (1884),  8  A.  &  E. 
349  :  and  see  In  re  McMyn  (1886),  38 
Ch.  b.  676. 

(a)  Rogers  v.  Price  (1829),  3  Y.  &  J. 


28  ;  per  Our.,  Comer  v.  Shew  (1838),  8 
M.  &  W.  860. 

{b)  Per  Patteson,  J.,  Brice  v.  Wilson 
(1884),  8  A.  &  E.  349,  n. 

(c)  King  v.  Thorn  (1789),  1  T.  K.  487. 

(d)  ChUds  T.  Monins  (1821),  2  B.  h  B. 
460. 

{e)  RiddeU  t.  SuUon  (1828),  5  Bing. 
200. 

(/)  Campanari  v.  Woodbum  (1854), 
16  C.  B.  400. 

(g)  Ex  parU  Phillips  (1887),  19  Q.  B. 
D.  234,  C.  A. 


Sect.  10. — ^Contracts  with  Executors  and  Administrators. 
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either  with  or  without  authority,  he  is  personally   liable  to  the  Ch.  IX.  s.  lo. 
creditors  with  whom  he  has  contracted  after  the  testator's  death,    "^^^^^r 
and  such  a  creditor  cannot  take  in  execution  the  testator's  assets,       Parties 
although  as  between  the  executor  and  the  ceatvia  que  trusts,  the     Adminis- 
executor  has  a  right  to  be  indemnified  out  of  the  estate,  and  the  _  ^rators).^^ 
profits  become  assets  (h). 

And  it  seems  that,  at  common  law,  an  executor  might  be  sued  ^^^^^  ckims 
in  that  character  for  money  paid  for  his  use  (t),  but  not  for  money  cutor,  as  such, 
lent  to,  or  had  and  received  by  him,  as  such  (fc).     And  a  count  on  ™fi  ^J^"®*^ 
an  account  stated  by  the  defendant  as  executor,  respecting  moneys  against  him 
due  from  the  testator,  or  from  the  defendant  as  executor,  might  be  P*"^^^  y- 
joined  with  counts  on  promises  by  the  testator  (Z).     But  such  a 
count  could  not  be  joined  with  counts  for  money  paid  to  the  use 
of  the  defendant  as  executor ;  or  for  money  had  and  received  by 
him  as  such  (m) ;  or  for  interest  for  the  forbearance  by  the  plamtiff 
to  the  defendant,  as  executor,  at  his  request,  of  moneys   owing 
from  the  defendant,  as  such  executor  (n). 

Now,  however,  under  the   Supreme  Court  of  Judicature  Acts,  R«l«  under 
1873  and  1875  (o),  claims  by  and  against  an  executor  or  adminis-  ^cls,  1873 
trator  as  such,  may  be  joined  with    claims  by  and  against  him  ^^  ^^'^^* 
personally;   provided   the   last-mentioned   claims   are  alleged  to 
arise,  with  reference  to  the  estate  in  respect  of  which  the  plaintiff 
or  defendant  sues,  or  is  sued,  as  executor  or  administrator. 

And  an  executor  de  son  tort  is  liable  in  the  same  manner  as  a  Executor  de 
rightful  executor  (p).  son      , 

Where  an  executor  has  administered  assets  and  handed  over  the  Action  against 

Tcsiiliia  w 

residue  of  an  estate,  a  creditor  of  the  testator  is  entitled  to  follow  legatee, 
the  residue  to  the  extent  of  his  debt,  and  may  sue  the  residuary 
legatee  without  joining  the  executor,  whether  he  has  protected 
himself  by  notices  under  the  Law  of  Property  Amendment  Act, 
1859,  22  &  28  Vict.  c.  35,  s.  29,  to  creditors  to  send  in  claims  {q), 
or  not  (r). 


Wherever  money  due  On  a  contract  made  with  an  executor  will,  Actions  by. 
when  recovered,  be  assets,  he  may  sue  for  it  in  his  representative 


{h)  In  re  Evans  (1887),  84  Ch.  D.  597, 
C.  A.  ;  Pillgrem  v.  PUlgrem  (1881),  18 
Ch.  D.  93,  C.  A. ;  Walker  k  £lgood,  Law 
of  Executors,  2nd  ed.,  p.  228  et  seq. 

(i)  AthJby  v.  Ashhy  (1827),  7  B.  &  C. 
444  ;  and  see  Prior  v.  Hemhrow  (1841 )« 
8  M.  Is  W.  878. 

(Jk)  See  per  Mellish,  L.  J.,  FarhaM  y. 
rarJuai  (1871),  L.  R.,  7  Ch.  123. 

{V)  PifweU  T.  Oraham  (1817),  7  Taunt. 
580 ;  Ashby  r.  Askby  (1827),  7  B.  A  C. 
444. 

(m)  WaiU  V.  OaU  (1845),  2  D.  &  L. 


925,  932. 

(n)  Bignell  v.  ffarpur  (1860),  4  Exch. 
773. 

(o)  38  &  39  Vict.  c.  77  ;  R.  S.  C.  1883, 
Order  XVIII.  r.  5. 

(p)  Meyrick  y.  Ander$&n  (1859),  14 
Q.  B.  719.  As  to  liability  of  executor 
of  executor  de  son  torty  see  Wilson  y. 
Hodson  (1872),  L.  R.,  7  Ex.  84. 

(?)  Gl^gg  y-  JRowUmda  (1867),  L.  R., 
3  £q.  368. 

(r)  Hunter  y.  Young  (1879),  4  Ex.  D. 
256,  C.  A. 
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CHAPTER    X. 


OF   THE   SUBJECT-MATTER  OF   COMTBACTS. 


Chap.  X. 


On 


Pabties  are  allowed  the  fallest  latitude  with  regard  to  the 
it^^T'  stibject-matter  of  their  contracts.  The  law,  indeed,  requires  that 
ConiracU.  there  shall  be  nothing  illegal  in  the  consideration,  or  in  the  thing 
which  is  to  be  done  or  omitted;  bat,  sabject  to  this  exception, 
there  is  no  restriction  on  the  liberty  of  contracting.  The  contract 
may  relate  to  a  past,  a  present,  or  a  fature  transaction  (a) ;  and 
may  have  reference  to  any  description  of  property,  right,  or  duty. 

The  special  subject-matters  of  contract  are  of  course  very 
numerous;  many  of  them  are  more  or  less  regulated  by  special 
statutes  and  rules  of  law,  as  the  law  of  carriers  by  the  Carriers 
Act,  the  law  of  loans  on  personal  property  by  the  Bills  of  Sale 
Act,  the  law  of  contract  by  negotiable  instrument  by  the  Bills  of 
Exchange  Act,  1882,  and  the  law  of  the  sale  of  goods  by  the  Sale 
of  Goods  Act,  1898.  Almost  all  of  them  are  specially  and  elabor- 
ately treated  in  special  text-books,  and  the  same  subject-matter  is 
frequently  discussed  in  more  text-books  than  one.  In  previouH 
editions  of  this  work,  a  selection  of  certain  subject-matters  was 
made,  and  while  these  were  fully  dealt  with,  subject-matters  of 
perhaps  equal  importance  were  omitted  altogether.  In  the  succeed- 
ing chapters  of  the  present  edition,  all  the  subject-matters  of  con- 
tract will  be  more  or  less  fully  noticed  under  the  following 
heads : — 


OHAP.  FAGS 

XL  The  Sale  of  Land         .  319 

XXL  The  Letting  of  Land    .  337 

XIII.  The  Sale  of  Qoods       .  359 

XIV.  Bailment,    except    for 

Carriage    .        .        .  389 

XV.  Bailment  for  Carriage  .  407 

XVI.  Bills  of  Exchange  and 

PromiBsory  Notes     .  452 

XVII.  Quarantees  and  Indem- 
nities       .        .        .  46d 


CHAP.  PACK 

XVIII.  The  Contract  to  Many    4.97 

XIX.  Contracts  of  Employ- 
ment .        .    505 

XX.  Miscellaneous  Con- 
tracts, including  Con- 
tracts of  Insurance, 
Mortgagees,  and  Con- 
tracts  between 
Author  and  Pub- 
lisher       .        .        .    540 


At  the  head  of  each  of  these  chapters  is  given  a  reference  to  the 
text-book  or  text-books,  in  which  the  subject-matter  of  the  chapter 
is  fully  treated. 


(a)  F.  K.  B.  145  a ;  Flowd.  308  a.  ;  Com.  Dig.  CovenarU  (A.  1). 
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CHAPTEE    XL 


THE   SALE   OF  LAND. 


[See  Dari^t  Vendors  and  Purehaserg,  6th  ed.  1888,  2  toIs.  7tb  ed.  A.D.  1895  ; 

WoUtenholmc^g  Conveyancing  Acts.'} 


PAOE 

1.  Disabilities  of  Trostees,  Agents, 

and  others,  to  be  Purchasers  .  319 

2.  Implied  Conditions  of  Sale 819 

3.  Express  Conditions  of  Sale 320 

(a)  Compensation  for  Error   ...  321 

(b)  Non-disclosnre  of  Title 322 

4.  Sales  by  Anction    323 

5.  Beqnirement    of    Writing    by 

Statute  of  Frauds 324 

(a)  What  Contracts  within 324 


PAGK 

(b)  Growing  Crops  326 

(c)  Part  Performance  829 

6.  Action  by  Vendor  against  Vendee  330 

7.  Action  by  Vendee  against  Vendor  3B2 

(a)  General  Rules 332 

(b)  Objections  to  Title 383 

(c)  How  far  Time  Essence  of 

Contract 334 

(d)  Damages 335 

(e)  Specific  Performance 336 


Sect.  1. — Disabilities  from  purchasing  of  Trustees,  Agents,  and 

others, 

Thebe  are  certain  roles  of  equity  which  restrict  persons  who  DisabUities 
stand  in  a  fidaciary  relation  to  the  vendor,  from  making  yaUd  agree-  ^q^  ^[ 
ments  for  the  purchase  of  property  with  which  they  are  connected 
by  reason  of  that  relationship  (b).     The  class  of  persons  thus 
affected  includes  agents,  arbitrators,  solicitors  acting  for  vendors, 
and  generally  trustees  of  all  kinds. 


Sect.  2. — The  Conditions  implied  in  Contracts  of  Sale  by  the  Vendor 
and  Purchaser  Act,  1874,  and  the  Conveyancing  Act,  1871. 

In  order  to  shorten  contracts  of  sale,  it  is  provided  by  s.  1  of 
the  Vendor  and  Purchaser  Act,  1874,  37  &  38  Vict.  c.  48,  and  by 
B.  3  of  the  Conveyancing  Act,  1881,  44  &  46  Vict.  c.  41,  that 
certain  conditions,  which  were  usually  a  matter  of  course  expressed 
by  the  slightly  varying  language  of  *'  common  forms  *'  in  all  con- 
tracts of  sale,  should  be  taken  to  be  implied  in  every  such  contract 
unless  a  contrary  intention  should  be  expressed  in  the  contract  of 
Bale  itself.     These  implied  conditions  are  mainly  and  shortly  that 

(()  TaU  ▼.  WiUiomwn  (1866),  L.  a,  (1874),  L.  R.,  5  P.  C.  516,  536  ;  and  see 
2  Gb.  55,  and  the  cases  there  cited ;  Lewin  on  Trusts,  tit.  **  Purchases  by 
Fisani  r.  Atiomey-OenercU/or  Oibraltar      Trustees." 


820  Chap.  XL — Saxe  of  Land. 

Ch.  XI.  s.  2.  under  a  contract  to  assign  a  lease,  the  purchaser  shall  not  be  entitled 

f*wfer^wf  ^  ^^'^  ^^^  *'^®  ^^^^  ^  *^®  freehold  (c),  or  leasehold  reversion  (d) ; 

wyancingAd).  that  recitals  in  docaments  twenty  years  old  shall  be  assumed  to  be 
true ;  and  that  where  the  vendor  retains  any  part  of  an  estate  to 
which  any  documents  of  title  relate  he  shall  be  entitled  to  retain 
such  documents  (e) ;  also,  that  the  purchaser  of  enfranchised  copy- 
hold shall  not  have  the  right  to  call  for  the  title  to  enfranchise,  that 
the  purchaser  of  leasehold  shall  assume  that  the  lease  was  duly 
granted,  and,  on  production  of  the  receipt  for  the  last  payment  due 
for  rent,  that  all  the  covenants  in  the  lease  have  been  observed; 
that  the  expenses  of  producing,  inspecting,  and  procuring  all 
documents  and  certificates  not  in  the  vendor's  possession  shall  be 
borne  by  the  purchaser  requiring  the  same  ;  and  that  on  a  sale  of 
any  property  in  lots,  a  purchaser  of  two  or  more  lots,  held  wholly 
or  partially  under  the  same  title,  shall  not  have  a  right  to  more 
than  one  abstract  of  the  common  title,  except  at  his  own  expen6e(/). 
The  Vendor  and  Purchaser  Act,  1874,  further  made  forty  instead 
of  sixty  years  the  general  period  for  the  commencement  of  title, 
except  as  therein  provided,  or  expressly  stipulated  to  the  contrary. 


Sect.  8. — The  ordinarily  expressed  Conditions  of  Sale. 

The  ordinarily  expressed  conditions  of  sale,  which  have  effect  in 
addition  to  the  above  implied  conditions,  may  be  divided  roughly  into 
— first,  conditions  relating  to  matters  of  titleof  conveyance  by  which 
after  considering  the  vendor's  title  his  advisers  bar  beforehand 
any  requisitions  as  to  any  existing  flaw  or  defect,  or  requisitions 
which  would  cause  unusual  trouble  and  expense ;  and  further  fix 
the  commencement  of  the  title  to  be  shown  by  stating  the  document 
which  is  to  be  the  root  of  the  title,  if  such  period  is  less  than  the 
statutory  one  of  forty  years ;  and  secondly,  the  conditions  as  to  the 
conduct  of  the  sale  itself,  and  the  completion  of  the  purchase,  so  as 
to  guard  the  vendor  against  any  innocent  error  and  protect  him 
against  a  captious,  tardy,  or  insolvent  purchaser,  by  giving  a  right 
of  rescission  and  resale,  requiring  a  deposit  which  may  be  forfeited, 
fixing  time  for  requisitions,  &c.  What  conditions  are  in  each  case 
to  be  inserted  vary  of  course  according  to  the  exigencies  of  each, 
and  as  the  sale  is  by  private  contract  or  public  sale,  subject  to 
customs  known  as  the  *' practice  of  conveyancers'*  which  have 

(c)  V.  k  P.  Act,  1874,  8. 1.  («)  V.  k  P.  Act,  1874,  a.  1. 

(rf)  Conv.  Act,  1881,  s.  8,  sub-s.  1.  (/)  Conv.  Act,  1881,  ».  3. 


Sect.  3. — Ordinarily  expressed  Conditions  of  Sale. 
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grown  ap  to  have  nearly  the  force  of  law  (g),  and  subject  farther  to  Oh.  XL  s.  8. 
the  professional  obligation  not  to  employ  stipulations  which  are  ^^?f  ^^ 
Tmnecessary  or    may  appear    alarming    to    prudent    purchasers,     expressed 
Further,  trustee  or  quasi-trustee  vendors  must  not  employ  "  depre-  f^^^^^j^'^^ 
ciatory  "  conditions,  or  the  sale  may  be  set  aside  by  a  dissatisfied 
purchaser  (h). 


(a)  Compensation  for  Error. 

A  common  condition  is  that  any  error  or  misdescription  shall  Eiror  or  mis- 
not  vitiate  the  sale,  but  that  such  error  shall  be  made  the  subject  n^JJPanmil 
of  compensation  to  the  vendor  or  purchaser,  as  the  case  may  be,  sale. 
and  this  condition  has  been  held  to  apply,  both  at  law  and  in  equity, 
whether  the  error  complained  of  was  discovered  before  or  after  the  Palmer  v. 
purchase  was  completed  (i).    But  it  does  not  apply  to  any  case  in  •^^^**"*' 
which  the  error  was  wilful  or  fraudulent  (A:). 

And  it  is  held  that  even  an  unintentional  error  will  vitiate  the  Exception, 
sale,  notwithstanding  the  clause  in  question,  where  no  calculation 
can  be  made  as  to  the  amount  of  compensation  which  should  be 
allowed  or  paid  to  the  purchaser  (l). 

And  sOy  where  the  misdescription,  although  it  does  not  proceed  Sabstaotial 
from  fraud,  is  in  a  material  and  substantial  point,  and  is  calculated  ^^^^^"^ 
to  mislead  the  purchaser  (m),  or  so  far  afiects  the  subject-matter 
of  the  contract,  that  it  may  reasonably  be  supposed  that,  but  for 
such  naisdescription  the  purchaser  would  never  have  entered  into 
the  contract  at  all;  the  contract  is  avoided  altogether,  and  the 
purchaser  is  not  bound  to  resort  to  his  claim  for  compensation  (n), 
for  the  condition  only  applies  to  small  errors  (o).  Nor,  as  it  seems, 
does  it  make  any  difference  in  such  a  case,  that  the  misdescription 
would  be  obvious  on  an  inspection  of  the  premises  ( jp). 


ig)  See  per  Ld.  Eldon,  L.  C. ,  in  Hoioard 
T.  Ducane  (1823),  1  Tnr.  k  R.  81,  at  pp. 
86,  87,  cited  in  Cooper  t.  Emery  (1844), 
10  Sim.  609  ;  1  Ph.  391,  App. 

(A)  See  Lewin  on  Tnists,  ch.  rviii., 
"Tnistees  for  Sale,*'  where  also  the 
Mtsonal  liability  of  a  trustee  vendor  to 
lis  cestui  que  trust  is  considered. 

(t)  Bos  y.  HeUham  (1866),  L.  R.,  2 
£z.  72  ;  Re  Turner  and  SksWm  (1879), 
18  Ch.  D.  130  ;  followed  in  Palmer  v. 
Joknson  (1884),  18  Q.  B.  D.  351,  C.  A., 
where  the  Court  dissented  from  Malins, 
V.-C.'s  decisions  per  contra  in  Manson  r. 
Thaeker  (1878),  7  Ch.  D.  620,  624,  and 
t^  in  Allen  v,  Eiehardsan  (1879),  13  ib. 
524. 

{k)  Duke  of  Norfolk  v.  Worthy  (1808), 
1  Camp.  837  ;  10  R.  R.  749  :  RoHnson  v. 
Mttsyrove  (1838),  2  Moo.  k  Rob.  92. 

(0  IFhiU  y.  Cuddon  (1842),  8  C.  &  E. 
766,  792 ;  Brooke  {Lord)  y.  Bounthicaite 

ac. 


(1846),  5  Hare,  298. 

(m)  See  Dimmoek  y.  HaZlett  (1866), 
L.  R.,  2  Ch.  21,  and  Terry  A  White,  In 
re  (1886),  32  Ch.  D.  at  p.  28,  C.  A. 

(u)  Flight  y.  Booth  (1834),  1  Scott, 
190,  202 ;  and  see  Dykes  v,  Blake  (1838), 
6  Scott,  320,  346  ;  Durham  (Earl  of)  y. 
Legard  (1865),  34  Beay.  611,  where  the 
estate,  advertised  as  21,750  acres,  turned 
out  only  to  contain  11,814  acres ;  and 
see  Cordingley  y.  Cheesehorough  (1862), 
4  De  6.  F.  k  J.  379 ;  In  re  FavxeU  A 
Holmes  (1889),  42  Ch.  D.  160,  C.  A. 

(o)  WhiUemore  v.  WhiUemore  (1869), 
8  £q.  603  ;  observed  upon  in  Terry  i 
WhiU,  In  re  (1886),  32  Ch.  D.  14,  C.  A, 

{p)  See  Dykes  y.  Blake  (1838),  6  Scott, 
320,  and  observatious  in  that  case,  on  the 
contrary  opinion  expressed  by  Parke,  B., 
in  WrigU  v.  Wilson  (1832),  1  Moo.  k 
Rob.  207. 
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Ch.  XL  8.  8.      And  where  the  agreement  was,  to  sell  an  nnexpired  term  of  eight 

ford^wr^  V^^* '  ^^^  ^*  appeared  that,  at  the  date  of  the  agreement,  the 

expressed     unexpired  term  was  only  seven  years  and  seven  months;  Lord 

^^^^^'   EUenborough  said  {q) : — "  The  parties  cannot  be  supposed  to  have 

Compenaation  meant  that  there  was  the  exact  term  of  eight  years  unexpired, 
emtd.  neither  more  nor  less  by  a  single  day.     The  agreement  must  there- 

fore receive  a  reasonable  construction ;  and  it  seems  not  unreason- 
able, that  the  period  mentioned  in  the  agreement  should  be 
calculated  from  the  last  preceding  day  when  the  rent  was  payable, 
and  including  therefore  the  current  half-year.  Any  fraud  or 
material  misdescription,  though  unintentional,  would  vacate  the 
agreement ;  but  the  defendant  might  have  had  substantially  what 
he  agreed  to  purchase.'*  But  a  condition  thus  worded  as  to  mis- 
description of  property  will  not  apply  to  a  misdescription  of  title, 
but  only  s^)lies  to  the  material  land  (r). 


(b)  Non-disclosure  of  Vendor's  Title, 

Effect  of  con-  It  may  now  be  taken  as  a  settled  rule,  that  although  there  be  a 
tittc  of  vendor  condition  that  the  title  of  the  vendor  is  not  to  be  shown,  or  that  a 
iB  not  to  lie  certain  fact  is  not  to  be  required  to  be  shown ;  if  it  be  discovered 
(jiUunde  that  the  vendor's  title  is  bad,  or  that  the  statement  of  the 
fact  is  erroneous,  the  purchaser  may  take  advantage  of  the  error, 
and  is  not  bound  by  any  misleading  condition  («).  Therefore  a 
condition  that,  '*  if  the  purchaser  shall  make  any  objection  or 
requisition  in  respect  of  the  title,  which  the  vendor  shall  be  un- 
willing, on  the  ground  of  expense  or  otherwise,  to  comply  with,  the 
vendor  may  annul  the  sale," — does  not  apply  to  a  case  where  the 
vendor  has  not  any  title  at  all  {t).  And  the  vendor  cannot  avail 
himself  of  this  condition  to  arbitrarily  revoke  the  sale,  there  must 
be  a  reasonable  ground  for  his  unwillingness  (u).  And,  speaking 
generally,  in  considering  questions  of  this  kind,  a  distinction  is  to 
be  observed  between  cases  in  which  by  the  conditions  the  vendor  is 
not  to  be  bound  to  produce  evidence  of  a  fact,  and  cases  in  which 
the  fact  is  to  be  accepted  by  the  vendee  without  question  (x) ;  it 
being  held  that,  in  the  latter  case,  the  vendee  will  be  concluded  by 


(q)  Beltoorth  y.  Haasell  (1815),  4  Camp. 
140 ;  16  B.  R.  761. 

(r)  Beyfus  and  Masters^  Contractf  In  re 
(1888),  89  Ch.  D.  110,  C.  A. 

(«)  Marsh  v.  £arl  Granville  (1888), 
24  Ch.  D.  11,  C.  A.  ;  Nottingham  Brick 
and  Tile  Co,  v.  Builer  (1886),  16  Q.  B. 
D.  778,  C.  A. 

it)  Bouman  v.  Hyland  (1878),  8  Ch. 
D.  588. 


(m)  Dames  ds  Wood,  In  re  (1886),  29 
Ch.  D.  626,  C.  A.,  citing  Mawson  v. 
Fletcher  (1870),  L.  R,,  6  Ch.  91 ;  and  see 
too  Dvddell  v.  Simpson  (1866),  L.  B.,  2 
Ch.  102. 

(x)  Per  Baggallay,  L.  J.,  Be^  T. 
Hamand  (1879),  12  Ch.  D.  1,  10,  C.  A. ; 
and  see  In  re  Davis  and  Cavey  (1888),  iu 
Ch.  D.  601. 


Sect.  3. — Ordinarily  expressed  Conditions  •  of  Sale. 
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the  conditions,  unless  they  are  such  as  can  mislead  him  as  to  facts  Ch.  XL  a.  8. 
which  are  within  the  knowledge  of  the  vendor;  or  where  they  ^^^{J^^ 
require  the  vendee  to  assume,  as  the  root  of  the  vendor's  title,  that  jxpressed 
which  he  knows  not  to  be  the  fact  although  he  may  have  a  per- 
fectly good  title  on  another  ground  (^). 


CoTidiHona), 


Sect.  4. — Sales  by  Auction. 

The  private  employment  by  the  vendor,  of  puffers  at  a  sale  by  Puffers,  inva- 
auction,  was  in  law  a  fraud  upon  the  purchaser,  and  would  vitiate  ^  j^y  ^ 
the  sale.     It  was  said,  indeed,  that  in  equity  the  employment  by  employment 
the  vendor  of  one  person  to  bid  at  a  sale,  in  order  to  protect  the 
property  from  being  sold  at  an  undervalue,  was  not  fraud,  although 
it  was  not  notified  (z).     But  at  law  it  was  held  that,  if  a  person 
were  employed  to  bid,  even  with  a  view  to  save  the  auction  duty, 
the  sale  was  void,  unless  it  was  announced  that  there  was  a  person 
bidding  for  the  owner  (a).     And  now,   by  the  Sale  of  Land  by 
Auction  Act,  1867,  80  &  81  Vict.  o.  48,  s.  4,  it  is  enacted,  that 
whenever  a  sale  of  land  by  auction  would  be  invalid  at  law  by  reason 
of  the  employment  of  a  puffer,  the  same  shall  be  deemed  invalid  in 
equity  as  well  as  at  law. 

If  the  advertisements  or  particulars  stated  that  the  property  Sale  ''without 
would  be  sold  without  reserve,  and  there  were  any  interference  by  '®*®^** 
the  vendor,  or  by  those  coming  in  under  him,  to  keep  up  the  price, 
even  a  Court  of  Equity  would  not  enforce  the  contract  against  the 
purchaser  (b) ;  and  by  s.  5  of  the  Sale  of  Land  by  Auction  Act, 
it  is  enacted  that  the  particulars  or  conditions  of  sale  shaU  state 
whether  the  land  will  be  sold  without  reserve;  and  that  if  it  is 
stated  that  the  land  will  be  sold  without  reserve,  or  to  that  effect, 
it  shall  not  be  lawful  for  the  seller  to  employ  any  person  to  bid  at 
such  sale,  or  for  the  auctioneer  to  take,  knowingly,  any  bidding 
from  any  such  person. 

But  by  s.  6  it  is  enacted,  that  when  any  sale  by  auction  of  Sale  with 
land  is  declared,  either  in  the  particulars  or  conditions  of  sale,  to  J^^^^^^d 
be  subject  to  a  right  for  the  seller  to  bid,  it  shall  be  lawful  for  the 


(y)  Broad  y.Muntan  (1879),  12  Ch.  D. 
131,  C.  A. ;  and  see  per  Cotton,  L.  J., 
ib.  149. 

(z)  See  as  to  this,  per  Lord  Cranworth, 
a,  Mortimer  v.  Bell  (1S65),  L.  R.,  1  Ch. 
10,  14. 

(a)  fFheel^  v.  Collier  (1827),  Moo.  k 
M.  123  ;  Crowder  v.  Austin  (1826),  3 
Bing.  368 ;  Rex  v.  Marsh  (1829),  8  Y.  & 
J.  831 ;  and  as  to  this  and  the  old  law, 


see  1  Parsons  on  Contract  (Amer.),  6th 
ed.,  pp.  495  et  seq.,  where  the  American 
law  is  stated. 

(b)  Per  Ijord  Cottenham,  C,  Robinson 
V.  Wall  (1847),  11  Jur.  677 ;  see  also 
per  Cur.,  Warlow  v.  JSTarrison- (1858),  1 
E.  &  K  295,  316  ;  ThomeU  v.  Haines 
(1846),  15  M.  &  W.  367 ;  Meadows  v. 
Tanner  (1820),  5  Madd.  34. 
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Ch.  XI.  8.  4.  seller  or  any  one  person  on  his  behalf,  to  bid  at  such  anction,  in 

Vbv^Au^mf  ^^^^  manner  as  he  may  think  proper. 

The  effect  of  these  enactments  is  :  first,  that  the  particulars  or 

of  Land  by  ^  conditions  of  sale  must  state  whether  there  is  a  reserved  price  or 
Auction  Act.  not ;  and,  secondly,  that,  if  they  do  state  that  there  is  a  reserved 
price,  they  must  also  state  that  a  right  to  bid  is  reserved,  otherwise 
it  will  not  be  lawful  for  the  vendor  to  employ  any  person  to  bid  on 
his  behalf  (c),  and  the  right  thereby  reserved  must  be  adhered  to 
for  such  a  condition  is  to  be  construed  strictly  (d). 

But  the  act  of  a  mere  stranger  not  the  agent  of  vendor  running 

up  the  price  by  fictitious  bids  will  not  prevent  the  vendor  obtaining 

specific  performance  against  the   purchaser   who   outbid  such  a 

person  {e). 

Liability  of         Where  an  auctioneer  puts  up  property  for  sale  without  disclosing 

brewh^of      '  ^^  principal,  and  upon  a  condition  that  the  sale  shall  be  without 

condition  for    reserve,  he  contracts  with  the  highest  bond  fide  bidder  that  it  shall 

reserve.  be  SO ;  and  if  this  contract  be  broken,  such  bidder  has  a  right  of 

action  against  the  auctioneer  (/). 


Sect.  5. — The  Statute  of  Frauds. 

Contract  must     By  the  fourth  section  of  the  Statute  of  Frauds  it  is  enacted, 
ri^ed^by"^^   that  "no  action  shall  be  brought  whereby  to  charge  any  person 
party  to  be      upon,  amongst  other  things,  (ante,  p.  102)  any  contract  or  (g)  sale 
^^  *         of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,   shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorised  '*  (A). 

(a)   What  Contracts  tvithin  Statute. 

What  con-  An  agreement  to  convey  an  equity  of  redemption  in  land  is 

w^*  *th  4th  ^^*^^^  ^^®  ^^^  section,  and  must  be  in  writing ;  for  a  Court  of 
section  of  the  Eqaity  treats  the  equity  of  redemption  as  the  land  itself,  or  at  all 
creating  Ml      6vents  as  an  interest  in  land  (i).     So,  an  agreement  between  the 

interest  in 

land.                    (c)  Per  Lord  RomiUy,  M.  R.,  OiUiat  (g)  *'0t"  is  perhaps  a  misprint  for 

V.  GUlicU  (1869),  L.  R.,  9  Eq.  60.  "for"  or  *'of." 

{d)  ParJUt  y.  Jepswi  (1877),  46  L.  J.,  (h)  As  to  the  contents  and  signature 

C.  P.  529.  of  the  memorandum  or  note  in  writing, 

(«)  Union  Bank  v.  Mtmster  (1887),  37  see  ante,  p.  105  et  scq.  ;  and  see  Shard- 

Ch.  D.  51.  low  V.   CotUrell  (1881),  20  Ch.  D.  90, 

(/)  Warlow  V.  Harrison  (1858),  1  E.  C.  A.  ;  Studda  v.  fFatson  (1884),  28  Ch. 

&  E.  295  ;  Mainprice  v.  fFestley  (1865),  D.  305. 

6  B.  &  S.  420  ;  and  see  Heat  ley  v.  New-  (i)  Per  Cur.,  Massey  v.  Johnson  (1847), 

Um  (1881),  19  Ch.  D.  326,  C.  A.  1  Exch.  241,  255 
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plaintiff  and  the  defendant,  that  if  the  plaintiff,  the  tenant  of  a  C»-  ^I-  «•  *»• 
fiirm,  would  snrrender  her  tenancy  to  her  landlord,  and  would  f^l^J^^ 
prevail  on  her  landlord  to  accept  the  defendant  as  his  tenant  in   of  Writing). 
place  of  the  plaintiff, — ^he,  the  defendant,  would  pay  the  plaintiff 
lOOZ.  as  soon  as  he  should  become  tenant  of  the  land,  was  held  to 
be  a  sale  of  an  interest  in  the  land  within  the  meaning  of  the 
statute  (Jc) ;  also  an  agreement  by  the  defendant  the  landlord  of  a 
house,  to  put  certain  furniture  into  the  house  in  consideration  that 
the  plaintiff  would  become  tenant  thereof  (Q  ;  also  an  agreement 
by  the  plaintiff  to  let  a  house  to  the  defendant,  and  to  sell  him 
certain  furniture  and  fixtures  therein,  and  to  make  certain  altera- 
tions and  improvements  in  the  house,  the  defendant  agreeing  to 
take  the  house,  and  to  pay  for  the  furniture,  fixtures,  and  altera- 
tions (m). 

An  agreement  to  sell  a  debt,  secured  by  bond  and  also  by  aSaleofdeben- 
mortgage  of  land  (n),  or  to  sell  debentures  of  a  company  possessed  of  ^™*'  ^' 
land  charging  all  its  property  whatsoever  and  wheresoever  (o),  is  a 
contract  for  the  sale  of  an  interest  in  land  within  the  statute  (n) ; 
and  so  is  an  agreement  between  two  or  more  persons,  to  become 
partners  in  a  colliery,  which  was  to  be  demised  upon  royalties,  and 
which  royalties  were  to  be  divided  among  them  in  certain  propor- 
tions (p) ;  and  an  agreement  by  A.  who  had  borrowed  a  sum  of 
money  from  his  bankers  in  July,  to  repay  the  loan  out  of  the  rent 
of  a  iarm  which  would  become  due  to  him.  A.,  at  the  Michaelmas 
foUowing,  was  held  to  be  a  contract  charging  an  interest  in  land 
within  the  statute  (q) ;  and  so,  too,  it  would  seem  an  agreement  for  Easement 
an  easement  is  an  interest  in  land  within  the  statute  (r).  And  it 
may  be  stated,  generally,  that  wherever  the  conferring  of  an  inte- 
rest in  land  by  one  party  is  the  consideration  for  the  promise  of 
the  other,  the  agreement  between  them  must  be  in  writing  (a)  ; 
even  although,  as  it  seems,  the  party  agreeing  to  confer  such 
interest  may  not,  at  the  time,  have  been  possessed  of  any  interest 
in  the  land  in  question  {t). 


{k)  Cocking  v.  Ward  (1845),  1  C.  B. 
858,  867 ;  Kelly  v.  Webster  (1862),  12 
C.  B.  283  ;  SmaH  v.  Harding  (1855),  15 
C.  B.  652  ;  Foqiiet  v.  Moor  (1852),  7 
Szch.  870. 

(0  Methelm  y.  Wallace  (1887),  7  A.  & 
E.  49. 

(m)  Vaughan  ▼.  Hancock  (1846),  3  C. 
B.  766. 

(«)  Toppin  V.  Lomas  (1855),  16  C.  B. 
145. 

(o)  Driver  ▼.  Broad,  [1893]  1  Q.  B.  744, 


C.  A. 

{p)  Caddick  v.  Skidmore  (1857),  27  L. 
J.,  Ch.  153. 

{q)  Ex  parU  Hall  (1879),  10  Ch.  D. 
615,  C.  A. 

(r)  McManus  v.  Cooke  (1887),  35  Ch. 

D.  681. 

(»)  See  BxUtemere  v.  Hayea  (1839),  5 
M.  k  W.  456  ;  Earl  of  Falmouth  v. 
Thomas  (1832),  1  C.  &  M.  89. 

(0  Hi/rsey  v.  Graham  (1869),  L.  R.,  6 
C.  P.  9. 
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Ch.  XL  8.  5. 

Sale  of  Land  (b)  Sale  of  Orovoing  Crops. 

^StaMelf       ^  ^^^^  manner,  an  agreement  for  prima  vestura  or  growing 
Frofuds).      grass,  whereby  the  exclrmve  right  to  the  land  is  obtained  for  a 
Sale  of  grow-   limited  time,  and  for  given  purposes,  has  been  held  to  be  within 
%ng  crops.        the  statute  (^).     And  so  has  a  contract  for  the  sale  of  growing 
hops  (:r),  or  grotving  turnips  (y),  in  which  no  time  was  stipulated 
for  their  removal,  and  where  the  parties  did  not  treat  the  land  as  a 
mere  warehouse  for  the  hops  and  turnips. 
Cases  on  this       But  where  potatoes,  in  a  matured  state  of  growth,  were  sold  by 
^  ^  parol,  and  it  was  agreed  that  they  should  be  taken  immediately  ; 

the  Court  held  that  this  was  not  a  contract  which  conferred  any 
interest  in  the  land,  as  the  parties  contemplated  nothing  but  the 
mere  sale  of  a  personal  chattel  (2^).  So,  where  there  was  a  sale, 
at  so  much  per  acre,  of  potatoes  stated  to  be  then  growing,  and  the 
purchaser  was  to  take  them  away,  but  no  time  was  appointed  for 
so  doing ;  the  Court  held,  that  the  contract  conferred  no  exclusive 
right  to  the  land,  and  was  not  within  the  4th  section  (a).  So,  in 
Evans  v.  Roberts  (b),  an  oral  agreement  to  purchase  a  crop  of 
potatoes,  to  be  turned  up  by  the  seller,  was  held  not  to  be  within 
the  4th  section,  although  the  crop  was  in  a  growing  state  at  the 
time  of  the  sale.  And  in  that  case  Littledaley  J.,  said  that  a  sale 
of  any  produce  of  the  earth,  reared  by  labour  and  expense,  whether 
it  were  in  state  of  maturity  or  not,  provided  it  were  in  actual 
existence  at  the  time  of  the  contract,  was  not  a  sale  of  an  interest 
in  or  concerning  and  within  the  4th  section  of  the  statute  (c).  So, 
in  Smith  v.  Surman  (d),  where  it  appeared  that  the  plaintiff,  who 
was  the  owner  of  trees  growing  on  his  land,  verbally  agreed  with 
the  defendant  to  sell  him  the  timber  at  so  much  per  foot ;  and  that 
the  plaintiff  had  cut  some  of  the  trees  when  the  bargain  was  made, 
and  was  about  to  cut,  and  by  the  contract  became  bound  to  cut, 
the  remainder :  the  Court  held  that  this  was  substantially  a  con- 
tract, not  for  growing  trees,  but  for  timber  the  produce  of  the  trees 
when  severed  from  the  freehold. 

So,   in   Watts  v.  Friend  {e),  A.  agreed  to   supply  B.   with  a 
quantity  of  turnip  seed,  and  B.  agreed  to  sell  the  crop  of  seed 

(w)  Crosby    v.    Wadsworth  (1805),   6  Eaflt,  862  ;  10  R.  R,  521. 

East,  602  ;  8  R.  R.  686  ;  CarHngUm  v.  (a)   Warwidc  v.  Bruce  (1818),  2  M.  A 

Eoots  (1887),  2  M.  k  W.  248.  S.  205  ;  14  R.  R.  634. 

(«)   WadcliihgUm  v.  Bristow  (1801),  2  {h)  Evans  v.  BoberU  (1826),  5  B.  &  a 

B.  k  P.  452.     But  probably  such  a  case  829. 

would  now  be  decided  differently.     Per  (c)  And    aee  Sainsbury  y.    Afatthewt 

Parke,  B.,  Bodwell  v.  Phillips  (1842),  9  (1838),  4  M.  k  W.  348. 

M.  k  W.  501,  603.  (rf)  Smith  v.  Sunnan  (1829),  9  B,  k 

(y)  Emmerson    v.    Heelis    (1809),    2  C.  661. 

Taunt.  38  ;  11  R.  R,  620.  (c)  Watts  v.  Friend  (1»30),  10  B.  k  C. 

{z)  Parker    v.    Staniland  (1809),    11  446. 
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produced  (herefrom  at  Is.  per  bushel :  and  this  was  held  to  be  ^^-  ^^-  *•  ^ 
Bubstantially  a  contract  for  the  sale  of  goods  within  the  17ih  ^^{.j^ 
section,  and  not  a  contract  conferring  an  interest  in  land  nnder  of  WrUmg 
the  4th  section;  "for,"  as  was  observed  by  Lord  Tenterden,  C.  J.,  ^^^),^ 

"  the  thing  agreed  to  be  delivered  would,  at  the  time  of  delivery, 

be  a  personal  chattel."  But  in  ScoreU  v.  BoxaU  (/),  it  was  held, 
that  a  contract  for  the  sale  of  underwood,  which  the  plaintiff  had 
purchased  while  standing,  and  which  he  was  to  cut  down,  was 
within  the  4th  section  of  the  statute,  on  the  ground  that  trees 
annexed  to  the  freehold  are  parcel  of  the  inheritance  and  pass 
with  it  ig). 

It  is  difficult  to  reconcile  all  the  decisions  and  dicta  on  this  General  nile 
subject ;  there  being,  as  has  been  said,  no  general  rule  laid  down  from^these 
in  any  one  of  the  cases,  that  is  not  contradicted  by  some  other  (A).  ^^^^^ 
Bat  thus  much  appears  to  be  now  settled,  viz.,  that,  with  respect 
to  emblements  or  fructus  industriales,  a  contract  for  the  sale  of 
them  while  growing,  whether  they  have  arrived  at  maturity  or  not, 
and  whether  they  are  to  be  taken  off  the  ground  by  the  buyer  or 
the  seller,  is  not  a  contract  for  the  sale  of  an  interest  in  land ;  but 
that  a  contract  for  the  sale*  of  a  crop  which  is  the  natural  produce 
of  the  land,  if  it  be  unripe  at  the  time  of  the  contract,  and  is  to  be 
taken  off  the  land  by  the  buyer,  is  a  contract  for  the  sale  of  an 
interest  in  land  within  the  statute  {£). 

Though  the  sale  of  growing  timber  to  be  taken  away  as  soon  as 
possible  by  the  purchaser  is  not  within  the  statute  (k),  a  sale  of 
building  materials  to  be  taken  down  within  a  considerable  time  and 
removed  by  the  purchaser  is  (Q. 

Bat  growing  crops  are  also  declared  to  come  under  the  definition 
of  personal  chattels,  by  the  present  Bills  of  Sale  Acts,  1878, 
1882. 

And  so  any  right  to  enter  on  the  land  of  another  comes  within  ^fC^t  to  enter 

on  land  of 
another  mnat 
be  by  deed. 

(/)  Scorell  y.  BoxaU  (1827),  1  Y.  &  J.  D.  508.    For  American  law,  see  Parsons  Wood  v. 

896.  on  Contracts,  6th  ed.,  vol.  iii,  pp.  81 —  LeadbiU&r. 

ig)  Per  Alexander,  C.  B.,  and  Hul-  84. 
lock,  B.,  ib.  898.     The  latter  also  ques-  (t)  Janes  v.  FUtU  (1889),  10  A.  &  E. 

tinned  the  dictum  of  Tieby,  C.  J.,  in  1  758  ;  Rodwdl  y.  PhiUips  (1842),  9  M.  & 

U.  Baym.  182,  that  a  sale  of  timber,  W.  501 ;  Sainsbury  v.  MaUhews  (1888), 

growing   upon    land,   need    not    be  in  4  M.  &  W.  848 ;    Carrington  y.  Bo<k8 

writing,  because  it  is  a  bare  chattel :  (1887),  2  M.  &  W.  248. 
to  which  Powell,  J.,  is  reported  to  haye  {k)  Marshall  y.  Oreen  (1876),  1 C.  P.  D. 

screed.    This  dictum,  howeyer,  was  cited  35  ;  trees  which  haye  been  blown  down 

without  disapprobation  by  Holroyd,  J.,  so  as  to  become  severed  from  the  soil 

in  Jiayjield  y.  Wadsley  (1824),  8  B.  &  C.  thereby  become  personalty.  In  re  Aindie 

857.  864.  (1885),  80  Ch.  D.  485,  C.  A. 

(h)  Per  Lord  Abincer,  Rodwell  y.  Phil-  {I)  Lavery  y.  Pursdl  (1888),  89  Ch.  D. 

2i;w(1842),  9  M.  &  W.  501,  505;  andsee  508;    per    Chitty,    J.,    distinguishing 

per  Coleridge,  C.  J.,  in  ifarsAa/Zy.C^refn  Marshall  y.    Oreen^   ubi   sup.,   on  the 

(1875),  1  C.  P.  D.  35 ;   and  per  Chitty,  ground  of  the  length  of  time  for  which 

J.,  in  Lavery  y.  Pursell  (18S8X  89  Ch.  the  purchaser  would  remain  on  the  land. 
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1 1  ail  way  or 

mining 

ahares. 


Ch.  XI.  8.  5.  the  statute,  or  if  not,  it  will  be  a  mere  licence  and  revocable  (m)  ; 

t^uireimht  *°^  ^^^  will  include  a  right  of  shooting  (n). 
or  fFrUing       It  has  been  held,  that  an  agreement  by  the  landlord  with  an  out- 
^FrmMif  g<>i^8  tenant,  to  take  the  tenant's  fixtures  at  a  valuation,  is  not  an 

agreement  relating  to  an  interest  in  land  within  the  statute  (o). 

A  contract  for  the  sale  of  railway  shares  is  not  within  the  4th 

section  of  the  statute  (p) ;  nor,  as  it  seems,  is  a  contract  for  the 

sale  of  shares  in  a  mine  worked  upon  the  cost-book  principle  (9). 

Contract  as  to     And  SO  a  contract  which  relates  merely  to  the  investigation  of  a 

0°  title.      "    title  to  land,  and  provides  for  the  payment  of  the  costs  of  such 

investigation,  is  not  within  the  statute  (r). 
Entire  con-         li  9X1  entire  agreement  be  made,  e.^.,  for  the  sale  of  land  and 

pu?iinder  the  S^^^^^i  ^^^  ^^^  agreement  as  to  the  land  be  void  under  the  statute, 

xratute,  is  void  the  agreement  as  to  the  goods  will  also  be  void  (s). 

*  ?f^  *^h  "^^^  where  a  contract  consists  of  two  collateral  agreements,  one 

the  contract  is  only  of  which  relates  to  an  interest  in  land,  then,  if  that  part  of 

aererable.        ^^  contract  has  been  executed,  the  fact  of  the  whole  contract  not 

being  in  writing,  will  not  preclude  an  action  on  the  other  part, 

founded  on  a  promise  to  be  performed  after  such  execution  (Q. 

Cases  within        So,  if  a  party  fell  and  remove  timber,  or  take  away  a  growing 

ww5ia^TOrty  ^^^P>  i^i^er  a  void  parol  contract,  he  becomes  liable  on  a  new 

will  be  liable   implied  contract,  as  for  goods  sold ;  although  he  could  not  have 

oontnct    ^    ^^^  8^6^  OQ  ^^  original  contract  (t^).    And  so,  if  a  party  repair 

premises  under  a  void  parol  agreement  so  to  do,  in  consideration 

of  the  assignment  of  a  lease,  which  the  other  party  refuses  to 

assign ;  an  action  may  be  maintained  to  recover  the  value  of  the 

repairs  actually  done  {x). 

And  it  seems  to  be  established  clear  law  that  where  one  party 
has  paid  money  under  a  contract  which  turns  out  to  be  invalid  by 
the   Statute  of  Frauds,  although  that  party  cannot  sue  on  the 


(m)  Wood  V.  Leadbitter  (1845),  13  M. 
k  W.  838. 

(n)  Wehber  v.  Lee  (1882),  9  Q.  B.  D. 
816,  0.  A. 

(0)  ffallen  v.  ltu7uU!r  (1834),  1  Cr., 
M.  &  R.  266  ;  Lee  v.  GaskeU  (1876),  1 
Q.  B.  D.  700. 

(p)  Bradley  v.  Ifoldsioorth  (1888),  3 
M.  &  W.  422;  Ihmcu/t  v.  Albrecht 
(1841),  12  Sim.  189. 

iq)  Waiaon  v.  Spratley  (1854),  10 
Exch.  222 :  Poioell  y.  Jessop  (1856),  18 
0.  B.  336 ;  Walker  v.  Bartfeit  (1856), 
id.  846,  Ex.  Ch.  ;  Curling  v.  Flight 
(1848),  12  Jur.  423. 

It  has  been  held,  in  Ireland,  that  a 
contract  for  the  sale  of  shares  in  a  mine 
is  within  the  statute;  Boyce  v.  Oreen 
(1826),  Batty,  608. 

(r)  Per  Cur.,  Jeakes  v.  WliUe  (1851),  6 
Ex.  878'. 


(«)  Cooke  V.  Tombs  (1794),  2  Anst  420. 
And  Bi^  Hodgson  v.  Johnson  (1858),  £.  B. 
k  £.  685  ;  Earl  of  Falmouth  v.  Thomas 
(1832),  1  C.  &  M.  89;  Meehelen  ▼. 
Wallace  (1837),  7  A.  &  E.  49  ;  Vdughan 
▼.  Hancock  (1846),  3  C.  B.  766. 

(0  Per  Lord  Campbell,  C.  J.,  Hodg- 
son  V.  Johnson  (1858),  E.  B.  &  £.  685, 
689 ;  Oreen  v.  Saddington  (1867),  7  E. 
k  B.  603.  And  see  Fulbrook  v.  Lavfes 
(1876),  1  Q.  B.  D.  284,  which  seems  to 
be  consistent  with  the  dictum  stated  in 
the  text,  although  not  with  the  judgment 
of  the  Court  in  Hodgson  v.  Johnson,  See 
also  Mayfield  v.  Wadsley  (1824),  8  B.  & 
C.  367. 

(u)  TeaXl  y.  AvJhf  (1820),  4  Moore, 
542  ;  Bragg  v.  CoU  (1821),  6  id.  114. 

(x)  Gray  v.  Hill  (1826),  1  R.  &  M. 
420. 


Sbctt.  5. — ^Requirement  of  Writing  by  Statute  of  Frauds. 
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contract,  yet  he  can  recover  the  money  he  has  paid  thereunder  in  ^^-  ^^*  ®-  ^• 
an  action  for  money  had  and  received,  antea,  p.  76  et  seq.,  as  where  /Requirement 
there  is  a  failure  of  consideration  (y).     But  it  would  appear  that    of  fVrUing 
an  agreement  by  a  lessee,  to  transfer  his  interest  in  a  term  not    ^pravds). 
exceeding  three  years,  which  is  void  within  the  statute  ^  as  not" 
being  in  writing,  cannot  operate  as  an  underlease  {z). 


(c)  Effect  of  Part  Performance. 

At  law,  part  performance  of  a  parol  agreement  will  not  exempt  Effect  of  part 
it  from  the  operation  of  the  1st,  8rd,  or  4th  sections  of  the  Statute  j^'ta^g^con. 
of  Frauds ;  but  where  there  is  a  concluded  agreement,  although  it  tract  out  of 
be  void  within  the  statute,  a  Court  of  Equity  will  take  it  out  of 
the  statute,  provided  it  has  been  partly  executed  :  as  where  posses- 
sion has  been  delivered  and  taken  thereunder,  or  the  like  (a).    And 
the  reason  of  this  rule  has  been  said  to  be  that  where  one  of  two 
contracting  parties  has  been  induced  or  allowed  by  the  other  to 
alter  his  position  on  the  faith  of  the  contract  it  would  be  a  fraud 
on  the  other  party  to  set  up  the  invalidity  of  such  contract  (6). 
But  in  Britain  v.  Rossiter  (c),  the  Court  of  Appeal  gave  a  different  Britain  v. 
reason  : — ''  The  true  ground  of  the  doctrine  in  equity  is  that  if 
the  Court  found  a  man  in  occupation  of  land,  or  doing  such  acts 
with  regard  to  it  as  would,  primd  facie,  make  him  liable  at  law  to 
an  action  of  trespass,  the  Court  would  hold  that  there  was  strong 
eridence,  from  the  nature  of  the  user  of  the  land,  that  a  contract 
existed,  and  would  therefore  allow  verbal  evidence  to  be  given  to 
show  the  real  circumstances  under  which*  possession  was  taken." 

So,  where  there  was  a  verbal  agreement  by  A.,  to  grant  to  B.  a 
lease  of  certain  premises  for  thirty  years ;  and — B.  having  con- 
tracted with  C.  to  sublet  the  premises  to  him, — C,  with  the  know- 
ledge and  approval  of  A.,  expended  money  in  altering  and 
repairing  the  premises :  it  was  held  that  the  outlay  by  G.  was  a 


(jf)  Browne  on  the  Statute  of  Frauds 
(Amer.  2nd  ed.,  1863),  8.  118,  but  citing 
only  American  cases  ;  however  this  doc- 
trine seems  to  be  admitted  in  England, 
a  dictum  in  Siceet  y.  Zee  (1841),  4  Scott, 
N.  R.  432,  which  is  apparent!}'  to  the 
eoDtrary,  not  having  been  followed.  In 
the  American  case  of  Badvoin  v.  Palmer 
(1851),  10  N.  Y.  6  Selden,  232,  the 
Coart  of  Appeal  explained  that  in  such 
an  action  money  is  sought  to  be  re- 
funded, because  the  contract  is  at  an  end 
and  the  action  is  in  disaffirmance  of  the 
void  contract. 

(z)  BarreU  v.  Eolph  (1845),  14  M.  k 
W.  348. 

(a)  Thpme  ▼.  Earl  of  OUngall  (1 848), 


2  H.  L.  C.  131,  at  pp.  151, 158  ;  Ifundy 
V.  Joliffe  (1865),  5  My.  &  Cr.  167,  177  ; 
Nunn  V.  Fabian  (1865),  L.  R.,  1  Ch.  35  ; 
Sugd.  Con.  View,  100. 

(6)  See  per  Lord  Cranworth,  C. ,  Caton 
V.  Caton  (1866),  L.  K.,  1  Ch.  137,  148. 

(c)  Britain  ▼.  Bossiter  (1879),  11 
Q.  B.  D.  123,  C.  A.,  at  p.  131  ;  and  a 
similar  reason  was  given  for  this  equit- 
able doctrine  by  Jessel,  M.  R. ,  in  Ungley 
V.  LTngley  (1877),  6  Ch.  D.  887,  C.  A., 
at  p.  890 ;  but  see  per  Kay,  J.,  in 
Mckanus  v.  Cooke  (1887),  35  Ch.  D. 
681,  at  p^.  690,  691 ;  citing  Lord 
Selbome's  judgment  in  Maddison  v. 
Alderson  (1883),  8  App.  Cas.  467. 
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Ch.  XI.  8.  5. 

Sale  of  Land 

{Hequirement 

of  ff'riting 

by  Statute  of 

Frauds), 

Part  peifonn- 
ance — wntd. 

Part  payment 
of  pnrchase- 
money  not 
sufficient. 


part  performance  of  the  agreement,  of  which  B.  could  take  ad- 
vantage, so  as  to  entitle  him  to  claim  specific  performance  of  A/s 
agreement  {d). 

But  part  payment  of  the  purchase-money,  is  not  a  part  per- 
formance of  the  contract  within  this  rule  (e) ;  though  such  part  paid 
purchase-money  may  be  recovered  in  an  action  for  money  had  and 
received,  see  antea^  p.  829. 


Action  for 
specific  per- 
formance. 


General  role 
as  to  yendor*8 
obligation  to 
show  good 
title. 


Sect.  6. — Of  the  Action  by  the  Vendor  against  the  Vendee  of  an 
Estate  for  Breach  of  the  Contract  of  Sale. 

Where  the  vendor  proceeds  against  the  vendee,  for  specific  per- 
formance of  his  contract,  he  must  do  so  by  action  in  the  Chancery 
Division  of  the  High  Court  (/),  though  if  the  purchase  money  do 
not  exceed  6002.,  he  has  the  option  of  suing  in  the  County  Court 
instead  (g). 

And  it  has  been  held,  that  after  a  decree  for  specific  performance, 
against  a  purchaser  who  is  unable  to  complete,  the  vendor  is  only 
entitled  to  have  the  agreement  rescinded,  and  that  he  cannot,  at 
the  same  time,  claim  damages  for  its  breach  (A). 

It  is  a  general  rule,  that  the  vendor  of  an  estate  cannot  sue  the 
vendee  on  the  contract  to  purchase,  unless  he,  the  vendor,  has 
not  only  shown,  or  offered  to  show,  a  good  title,  if  bound  so  to 
do  (i),  but  has  been  always  ready  and  willing  to  execute  a  con- 
veyance to  the  vendee,  in  terms  of  the  contract  (/c). 

If  an  estate  be  sold  in  one  lot,  either  by  public  auction  or  by 
private  contract,  the  vendor  cannot  enforce  the  contract  at  law, 
unless  he  has  a  title  to  the  whole  estate  (l).  A  Court  of  Equity 
may  indeed  inquire  into  all  the  circumstances,  and  may  ascertain 
how  far  one  part  of  the  bargain  formed  a  material  ground  for  the 
rest,   and  may  award  compensation  accordingly;  but  at  law   a 


{d)  Williams  v.  Evans  (1875),  L.  R, 
19  £q.  547. 

{e)  Sugd.  Con.  View,  101,  and  cases 
cited  ;  and  see  Humphreys  v.  Green 
(1882),  10  Q.  B.  D,  148,  C.  A.  ;  Britain 
V.  liossiter  (1879),  11  Q.  B.  D.  123,  C. 
A.  ;  per  Cotton,  L.  J.,  at  p.  131  ;  and 
per  La.  Selbome,  L.  C,  in  Afaddison  v. 
Aldcrson  (1883),  8  App.  Cas.  467,  at  pp. 
478,  479, 

(/)  Supreme  Court  of  Judicature  Act, 
1873  (36  &  37  Vict,  c,  66).  s.  34,  sub-s.  3  ; 
and  see  post,  Chap.  XXIY.,  specific 
performance. 

{g)  County  Courts  Act,  1888  (51  &  52 
Vict  c.  43,  8.  67  (4) ). 


{h)  ffenty  v.  Schroder  (1879),  12  Ch. 
D.  666  ;  and  see  Elmore  v.  Pirrie  (1887), 
57  L.  T.  333. 

(t)  Where  the  yendor  is  bound  by  the 
contract  to  deliver  an  abstract  of  his 
title  to  premises  sold,  it  is  not  sufficient 
for  him  to  cause  the  title-deeds  to  be 
handed  to  the  purchaser  for  perusal, 
Home  V.  Wingfield  (1841),  3  M.  k  G. 
33 ;  and  see  Palmer  v.  Locke  (1881),  18 
Ch.  D.  881,  C.  A.  ;  Ellis  v.  Rostrs 
(1885),  29  Ch.  D.  661,  C.  A. 

{k)  Poole  V.  Hill  (1840),  6  M.  &  W. 
835. 

(I)  Tomkins  v.  fFkiU  (1806),  8  Smith, 
435  ;  8  K  R.  732. 


Sect.  6. — ^Vendor's  Action  against  Vendee. 
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Tendor  cannot^  on  an  entire  contract,  recover  any  part  of  the  Ch.  XI.  s. «. 
purchase-money,  where  he  cannot  make  a  title  to  the  whole  estate ;  ^^^^^^ 
nor  is  a  purchaser  entitled  to  retain  that  part  the  title  to  which  is  Action  against 
good,  and  to  vacate  the  contract  as  to  the  rest  (w).  ^- 

In  general,  the  vendor  need  not  show  that  he  actually  offered  Tender  of 
or  tendered  a  conveyance  to  the  purchaser  (n).     But  this  nile  q^^  g^erally 
would  not  apply  if,  by  the  express  terms  of  the  agreement,  the  necessary, 
vendor  himself  was  to  prepare  the  conveyance  (o) ;  for,  in  snch  a 
case,  he  mnst  show  either  that  he  tendered  a  conveyance  to  the 
vendee,  or  that  the  latter  discharged  or  excused  him  from  preparing 
or  tendering  such  conveyance,  e.^.,  by  signifying  that  he  would 
never  execute  it ;  or  by  refusing  to  take  or  return  the  abstract ;  or 
by  refusing  to  accept  the  title ;  or,  it  seems,  by  refusing  to  approve 
of  or  dissent  from  the  title  shown  on  the  face  of  the  abstract,  and 
to  which  he  has  made  objections  (j9) ;  but  before  obtaining  an  order 
for  payment  against  an  unwilling  purchaser,  the  vendor  was  directed 
to  deposit  escrow  and  title-deeds  in   Court   (9),   and  see  posU 
p.  336. 

The  purchaser  is  entitled,  before  completing  the  purchase,  to  Vendee  not 
have  evidence  of  the  identity  of  the  vendor,  and  of  the  authority  ^^  yendor 
of  his  solicitor  to  receive  the  purchase-money :  but  he  has  not  an  *o  ^  present 

^  *'  at  completion 


absolute  right  to  insist  that  the  vendor  himself  shall  be  present  at  ofpardia.se. 
the  completion  of  the  purchase,  so  that  he  personally  may  receive 
the  purchase-money  (r).  The  exception  for  the  case  of  trustees 
who  might  formerly  be  required  to  attend  and  receive  the  purchase- 
money  personally  or  to  have  it  paid  into  their  joint  names  at  a  bank 
(the  56th  section  of  the  Conveyancing  Act,  giving  solicitor  who 
produces  an  executed  conveyance  a  right  to  receive  the  purchase-  Trustee 
money,  being  held  not  to  apply  to  trustees  selling  (s)  ),  was^®^^^"' 
abolished  by  s.  2  of  the  repealed  Trustee  Act,  1888,  and  the 
abolition  is  continued  by  s.  17  of  the  Trustee  Act,  1898,  56  &  57 
Vict.  c.  58. 

And  in  an  action  by  the  vendor  against  the  vendee,  for  breach  Damages  re- 
ef his  contract  by  the  latter,  the  vendor  is  entitled  to  recover  such  ^n^™p  *^  ^^ 
damages  as  he  may  have  actually  sustained  by  reason  of  such 


(m)  Johnwon  y.  Johnson  (1802).  8  B.  & 
P.  162,  170 ;  6  R.  R.  786. 

in)  PooU  V.  Hill  (1840),  6  M.  &  W. 
835. 

(o)  It  is  incambent  on  the  vendee  to 
prepare  the  conveyance,  even  where  the 
agreement  ia  silent  on  the  subject ; 
PooU  V.  mil  (1840),  6  M.  &  W.  835, 
841 ;  and  a  stipulation,  that  the  couvey- 
ince  is  to  be  at  his  own  expense,  is 
equivalent  to  a  provision  that  he  should 
get  it  ready  ;  Seward  v.  Willeock  (1804), 
5  East,  198. 


(j9)  Laird  v.  Pim  (1841),  7  M.  &  W. 
474  ;  Wilmot  v.  JFilkinson  (1827),  6  B. 
&  C.  506  ;  Jones  v.  Barkley  (1781),  2 
Don;;!.  684. 

(q)  Morgan  v.  Sriseo  (1886),  81  Ch.  D. 
216  ;  and  32  Ch.  D.  192. 

(r)  See  Viney  v.  Chaplin  (1858),  2  D. 
O.  k  J.  468,  App.  ;  Essex  v.  JDaniell 
(1875),  L.  K.,  10  C.  P.  538. 

(s)  In  re  Flotcer  <fc  Metropolitan  Board 
of  Works  (1884),  27  Ch.  D.  592  ;  In  re 
Bellamy  ds  Metropolitan  Board  of  Works 
(1883),  24  Ch.  D.  887,  C.  A. 
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breach  {t).  He  may,  therefore,  recover  from  the  vendee  all  the 
expenses  which  he  has  incurred  in  preparing  for  the  sale ;  and  also 
the  loss,  if  any,  which  he  may  have  sustained  by  a  re-sale  of  the 
property.  Bat,  where  there  has  been  a  re-sale,  and  the  vendee  has 
paid  a  deposit,  that  is  to  be  taken  as  payment  in  part  of  the 
purchase-money;  and  it  must  be  brought  by  the  vendor  into 
account,  in  calculating  the  deficiency  which  may  have  been  caused 
by  the  re-sale  (w). 

And  where  the  purchaser  has  paid  a  deposit,  and  the  contract 
goes  off  by  his  default,  the  seller  is  entitled  to  retain  the  deposit, 
even  although  the  contract  may  not  contain  a  clause  to  that 
effect  (:r). 

Where  a  vendor  keeps  possession  until  completion  of  the  contract 
and  payment  of  the  purchase  money,  he  is  trustee  for  the  purchaser, 
and  must,  as  such  trustee,  take  reasonable  care  to  preserve  the  pro- 
perty. Therefore  a  vendor  so  in  possession  has  been  held  liable  to 
the  purchaser  for  damage  by  a  trespasser  having  without  the  know- 
ledge of  either  removed  large  quantities  of  surface  soil  from  the  land 
sold  (y). 


Sect.  7. — Of  the  Action  by  the  Vendee  of  an  Estate  against  the 
Vendor,  for  Breach  of  the  Contract  of  Sale, 

Geueral  roles.  If  the  seller  violate  the  agreement  on  his  part,  either  by 
omitting  to  show  a  good  title  in  due  time,  or  by  refusing  to  execute 
the  conveyance ;  the  purchaser  may  maintain  an  action  against  the 
auctioneer  {z)  to  recover  the  deposit,  but  not  the  expenses  (a)  or 
interest  (6) ;  or,  against  the  vendor y  to  recover  the  deposit  and 
interest  with  the  expenses  incurred ;  but  not,  in  general,  damages 
for  the  loss  of  his  bargain  (e). 

But  in  order  to  recover  the  interest  or  expenses,  the  plaintiff 
must  show  that  the  defendant  has  entered  into  a  valid  contract. 


(0  Laird  v.  Pirn  (1841),  7  M.  &  W. 
474. 

(u)  See  Oekenden  v,  ffenly  (1858), 
E.  B.  &  K  486  ;  Ssaex  v.  Daniell  (1875), 
L.  R.,  10  C.  P.  538. 

(X)  Ex  parte  Barrell  (1876),  L.  R.,  10 
Ch.  512;  Howe  v.  Smith  (1884),  27 
Ch.  D.  89,  C.  A.  ;  Soper  v.  Arnold 
(1887),  87  Ch.  D.  96,  C.  A.  ;  and  as  to 
forfeiture  of  deposit,  see,  too,  Stone  y. 
Smith  (1887),  86  Ch.  D.  188;  and 
Kingdon  t.  Kirk  (1887),  37  Ch.  D.  141. 

(y)  Clarke  v.  Hamia,  [1891]  2  Q.  B. 
466,  C.  A.,  following  with  approval 
PhUlips  V.  Silvester,  L.  R.  (1874),  8  Oh. 


173. 

(2)  The  auctioneer  is  a  stakeholder 
between  the  parties  ;  Burrough  v.  Skin- 
ner (1770),  5  Burr.  2639  ;  Harrington  s. 
Boggart  (1830),  1  B.  &  Ad.  677 ;  and, 
in  strictness,  an  action  may  be  brought 
a^inst  him  to  recover  the  deposit, 
without  giving  him  notice  of  the  vendor's 
default ;  Duncan  v.  Cafe  (1837),  2  M.  & 
W.  244. 

(a)  Lee  v.  Munn  (1817),  Holt,  N.  P.  R. 
669. 

(b)  See  Gaby  v.  Driver  (1828),  2  Y. 
J.  649. 

(c)  See  post,  subsect  (d). 
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andertaking  to  make  out  a  title ;  and  he  cannot  recover  more  than  ^^*  ^l*  ^  '*• 
the  deposit,  if,  for  example,  the  contract  of  sale  be  not  signed  ^fl^^'^ 
according  to  the  provisions  of  the  Statute  of  Frauds  {d).  Vendee  against 

And  if  the  contract  be  broken  in  the  purchaser's  lifetime,  and ^2: 

a  loss  accrue  to  his  personal  estate,  his  personal  representative 
may  maintain  the  action  (e). 

The  purchaser  cannot  in  general  institute  proceedings  without  Parchaser 
tendering  a  conveyance  to  the  vendor,  unless  he  has  been  discharged  ro?,*tonder^'^^ 
from  BO  doing  by  the  latter  (/).    And  the  instrument  tendered  ^^onveyance  to 
must  be  such  as  the  vendor  was,  in  conformity  with  his  agreement, 
bound  to  execute  {g). 

But  the  failure  to  produce  a  title  Qi) ;  or  the  production  of  a  What  wQl 
bad  title  (i);  or  a  wrongful  re- sale  by  the  vendor  (A),  will  render  ^ii^'^eg^^ 
the  preparation  and  tender  of  a  conveyance  by  the  purchaser 
unnecessary. 

(b)  Objections  to  Title. 

IS  the  ability  of  the  vendor  to  make  a  good  title,  depends  on  a  Any  good 
doubtful  question  of  fact  or  law,  such  title  ought  not  to  be  deemed  suffident 
good  or  sufficient,  as  between  him  and  the  purchaser  (Q.     It  is 
clear,  too,  that  the  purchaser  is  entitled  to  have  the  title  for  which 
he  bargained ;  and  not  merely  any  good  title,  which  the  seller  may 
offer  to  make  instead  thereof  (m). 

So,  if  the  vendor  contract  to  deduce  a  good  title  to  the  premises  Vendee's 
sold,  it  affords  no  reason  for  his  not  performing  that  contract,  that  ^^f^i^  ^^ 
the  purchaser  was  aware,  at  the  time  of  the  sale,  that  the  title  was  excuse. 
defective  (n). 

But  it  is  not  necessary  that  the  vendor  should  be  actually  in  Vendor  need 
a  situation  to  perform  his  contract  at  the  time  it  is  entered  into,  ^tie  aTth?****^ 
provided  he  be  able  in  proper  time  to  place  himself  in  that  ^^™e  of  the 

'^  r     r  x-  contract 


{d)  OoOai  ▼.  Archer  (1885),  2  A.  &  £. 
500  ;  Casson  v.  Hoberts  (1862),  82  L.  J., 
Cb.  105 ;  but  see  Tfionuu  v.  Brown 
(1876),  1  Q.  B.  D.  714. 

(e)  Orme  v.  BratighionilSZi),  lOBing. 
533 

(/)  Poole  V.  HiU  (1840),  6  M.  &  W. 
835,  841. 

(^)  Manning  v.  Bailey  (1848),  2  Exch. 
45  ;  V(mhollen  y.  Knowles  (1844),  12  M. 
h  W.  602. 

{h)  Thamea  Haven^  dec,  Co,  v.  Brymer 
(1850).  5  Exch.  696,  711,  Ex.  Ch. 

(0  SevHzrd  V.  Willeoek  (1804),  6  East, 
198. 

(k)  Lovelock  ▼.  Franklyn  (1846),  8  Q. 

'{D  Simnums  y.  HeaeUine  (1858),  5 
C.   B.,  N.  S.  554  ;   and  see  Clarke  ▼. 


WilloU  (1872),  L.  B..  7  Ex.  818 ;  SUwma 
V.  Austin  (1861),  8  E.  &  E.  685  ;  OstHtme 
V.  RtnoUU  a880),  18  Ch.  D.  774. 

Under  tne  "Vendor  and  Purchaser 
Act,  1874"  (37  &  88  Vict.  c.  78,  a.  2, 
Bub-s.  2),  a  recital  in  a  conveyance  more 
than  twenty  years  old,  that  the  vendor 
was  seised  in  fee  simple,  is  sufficient  evi- 
dence of  that  fact ;  and  a  prior  abstract 
of  title  cannot  be  demanded,  except  so 
far  as  such  recital  shall  be  proved  to 
be  inaccurate.  Bolton  v.  Ixmdon  School 
Board  (1878),  7  Ch.  D.  766. 

(m)  Forster  v.  Boggart  (1850),  15  Q.  B. 
155 ;  and  see  Upperton  v.  Niekdaon 
(1871),  L.  B.,  6  Ch.  436. 

(n)  BameU  v.  Wheeler  (1841),  7  M.  & 
W.  364  ;  Cato  v.  Thompa&n  (1886),  9  Q. 
B.  D.  616,  C.  A. 
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situation.  Thus,  the  fact  of  there  being  imperfections  in  the 
title,  at  the  time  of  the  contract,  will  form  no  groand  of  objection 
thereto,  if  sach  imperfections  can  be  removed  before  the  time  for 
completing  the  purchase  (o). 

So,  where  the  vendor  is  able  to  make  a  good  title  to  part  only  of 
the  land  agreed  to  be  sold,  it  appears  that  equity  will  compel  the 
purchaser  to  take  that  part  at  a  proportionate  price,  unless  the  part 
to  which  title  cannot  be  made,  is  material  to  the  possession  and 
enjoyment  of  the  rest  of  the  estate  {p). 

A  vendor's  power  of  rescission  in  event  of  his  being  unable  or 
unwilling  to  remove  or  comply  with  a  purchaser's  objections  or 
requisitions  must  be  handled  by  him  in  good  faith,  and  he  is  not 
entitled  to  keep  it  hanging  over  the  purchaser  for  his  own  purposes 
independent  of  the  contract.  Therefore  where  a  vendor  having 
such  a  power  took  advantage  of  his  possession  of  it  for  purposes  of 
delay  while  he  opened  negotiations  with  a  third  person  unknown  to 
the  purchaser,  it  was  held  that  he  deprived  himself  of  his  election 
to  affirm  the  contract  and  to  obtain  specific  performance  of  it,  and 
that  the  purchaser  was  entitled  to  treat  it  as  rescinded  and  to 
recover  the  deposit  {q). 


At  law,  time 
is  of  the 
essence  of  the 
contract. 


Role  in 
equity. 


(c)  Time^  how  far  Essence  of  Contract. 

When  an  abstract  was  to  be  delivered,  or  the  conveyance  was  to 
be  executed,  on  or  before  a  certain  specified  day,  the  time  fixed 
was,  at  law,  considered  to  be  of  the  essence  of  the  contract ;  and 
the  vendee  might  rescind  the  contract,  if  the  vendor  was  not  ready 
before  or  on  the  exact  day  (r) ;  but  in  equity  the  rule  is  that  time 
is  not  of  the  essence  of  the  contract,  unless  it  is  made  so  by  direct 
stipulation  or  necessary  implication  (s). 

Where  time  was  not  originally  of  the  essence  of  the  contract,  it 
may,  if  either  party  is  guilty  of  improper  delay,  be  made  so 
by  a  notice  by  the  other,  fixing  a  reasonable  period  for  com- 
pletion (t). 


(o)  Webb  V.  Austin  (1844),  7  M.  &  G. 
701 ;  SUnvdl  v.  Hobinson  (1837),  6  Scott, 
196  ;  and  see  Shaw  v.  Rowley  (1847),  16 
M.  &  W.  810;  Blackburn  v.  Smith 
(1848),  2  Exch.  783. 

{p)  See  Knaichbull  v.  Grueber  (1815), 
1  Madd.  153  ;  per  James,  L.  J.,  Arnold 
V.  Arnold  (1880),  14  Ch.  D.  270,  279, 
C.  A.  ;  Sugd,  315,  et  seq. 

(g)  Smith  v.  IVallace,  [1895]  1  Ch. 
385,  per  Romer,  J. 

(r)  See  per  Alderson,  B.,  ffanslip  y. 
Padwick  (1850),  5  Exch.  616,  628; 
WUde  v.  Fort  (1812),  4  Taunt  384. 


(s)  See  Parkin  v.  Thorold  (1852),  16 
Beav.  59;  per  Grove,  J.,  Patrick  v. 
MilTier  (1877),  2  C.  P.  D.  342;  and 
ffatten  y.  JRussell  (1888),  38  Ch.  D.  334. 

On  the  sale  of  a  public-house,  as  a 
going  concern,  time  is,  even  in  equity,  of 
the  essence  of  the  contract.  See  Cowles 
v.  GkUe  (1871),  L.  R.,  7  Ch.  12 ;  Day 
v.  Luhke  (1868),  L.  B.,  5  Eq.  836. 

(0  Per  EomiUy,  M.  R.,  Pegg  v. 
Wisden  (1852),  16  Beav.-  239  ;  Oreen  r. 
Sevin  (1879),  13  Ch.  D.  589  ;  and  see 
Cmwfi^d  v.  Toogood  (1879),  id.  153. 
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And  now,  by  Judicature  Act,  1878,  s.  25,  subs.  7,  stipulations  Ch.  XI.  s.  7. 
in  contracts  as  to  time  or  otherwise,  which  would  not  before  the  SaUofLmd 

{Action  by 

passing  of  that  Act,  have  been  deemed  to  be,  or  to  have  become  Vendue  against 
of  the  essence  of  such  contracts  in  a  Court  of  Equity,  are  to  receive      ^g»<^)- 
in  all  Courts  the  same  construction  and  eflfect  as  they  would  there-  J^^^a^^^^^ 
tofore  have  receiyed  in  equity. 

Where  no  time  is  fixed  for  completing  the  contract,  the  vendor  Rale  where 
mnst  be  ready  to  do  so  within  a  reasonable  time  0^.  But  time'*^^^"^® 
may  be  made  of  the  essence  of  the  contract  by  special  notice  sub- 
sequent to  the  conclusion  of  the  contract,  and  where  a  contract  on 
the  25th  August  had  stipulated  for  possession  at  or  soon  after 
Michaelmas,  and  a  notice  was  given  on  the  18th  October  that 
unless  a  proper  abstract  was  sent  within  14  days  the  purchaser 
would  treat  the  contract  as  at  an  end,  and  require  a  return  of 
the  deposit  and  damages,  it  was  held  that  the  period  of  14  days 
was  reasonable,  and  that  no  proper  abstract  having  been  delivered 
within  it,  the  purchaser  might  rescind  the  contract  and  recover 
both  the  deposit  and  the  expenses  of  investigating  the  title  (x). 


(d)  Damages  Recoverable  against  Vendor. 

The  vendor  is,  in  general,  responsible  not  only  for  the  deposit,  Damages 
but  for  interest  thereon  (y) ;  and  for  interest  on  moneys  purposely  Ji^JJ^*  ^ 
kept  in  hand,  and  unproductive,  in  order  to  pay  the  remainder  of  vendor. 
the  purchase-money  {z) ;  and  also  for  the  expenses  incurred  by  the 
purchaser  in  investigating  the  title  (a). 

So  it  has  been  held,  that  the  purchaser  is  entitled  to  recover  Interest  on 
interest  on  money  borrowed  by  him.  and  kept  idle  to  answer  the  ^^^^ 
purchase  (6).  But  if  such  money  were  borrowed,  before  the 
purchaser  had  ascertained  whether  the  seller  could  or  could  not 
complete  his  contract,  the  former  would  not  be  entitled  to  recover 
either  the  expenses  of  raising  the  same,  or  the  loss  of  interest 
thereon  (c). 

So,  it  is  now  well  decided,  that  where  the  vendor  of  an  estate  Purchaser 
is,  without  fravd  on  his  part,  unable   to   make  out  a  title,  the^^'gntUled" 
purchaser  cannot,  in  an  action  for  breach  of  the  contract,  recover  ^  <iamage8 
damages  for  the  loss  of  his  bargain ;  but  only  the  money  he  has  bargain. 

(«)  Sanmm  y.  Bhodes  (1840),  8  Scott,  Bl.  1078. 

S44.  (a)  See  very  fully,  Hodges  v.  Earl  of 

{x)  Comptan  y.  Bagley,  [1892]  1  Ch.  Litchfield  (1835),  1  Scott,  448  ;  per  Cur., 

813,  per  Bomer,  J.  ffarington  y.  Hoggart  (1830),  1  B.  &  Ad. 

(y)  At  law  he  U  entitled  to  interest  at  577,  at  p.  588. 

W.  per  cent ;  Hodges  v.  Earl  of  LiUhfield  (b)  Sherry  v.  Oke  (1835),  3  Dowl.  349. 

(1885),   1  Scott,   448,    452;    Davis   v.  (c)    Hanslip    v.    PadvHck    (1860),    6 

Canvey  (1888),  40  Ch.  D.  601.  Exch.  615. 

(2)  Flureau  v.  ThomhiU  (1766),  2  W. 
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paid,  with  interest,  and  expenses  {d).  And  this  role  mnst  now  be 
taken  to  be  without  exception  :  Bain  v.  FoihergiU  having  OTerroled 
Hopkins  v.  Orazebrook  (e),  and  other  cases  decided  on  the  authority 
of  that  case  (/),  in  so  far  as  they  engraft  exceptions  on  such  rule  {g)» 
And,  although  the  auctioneer  is,  in  general,  liable  only  for  the 
amount  of  the  deposit,  without  interest  (h) ;  still,  if  he  sell  an 
estate  without  sufficient  authority,  this  rule  does  not  apply ;  and 
in  such  a  case  he  is  liable  as  principal,  to  pay  to  the  purchaser  his 
deposit,  interest  and  expenses  (i). 


(e)  Action  for  Specific  Performance. 


Action  for 
specific  per 
formance. 


Action  for 
deeeiL 


If  the  purchaser  wishes  to  obtain  from  the  vendor  specific 
performance  of  his  contract,  he  must  proceed  by  action  for  that 
purpose  in  the  Chancery  Division  of  the  High  Court  of  Justice  (/;); 
or  if  the  purchase  money  do  not  exceed  5002.  he  has  an  option  of 
Action  to  re-  suing  in  the  County  Court  (Q.  The  deposit  may  be  recovered  in 
cover  d^mit,  j^^  action  for  money  had  and  received  (m),  or  by  a  summons  under 
the  Vendor  and  Purchaser  Act,  1874  (n). 

Where  the  contract  has  been  executed,  and  the  purchaser  was 
induced  by  the  seller  to  enter  into  it  by  means  of  fraudulent  repre- 
sentations, the  purchaser  may  either  bring  an  action  for  deceit,  or 
take  proceedings  in  the  Chancery  Division  of  the  High  Court,  for 
relief  (o),  although  the  representations  complained  of  were  not 
embodied  in  the  written  memorandum  of  the  bargain,  or  in  the 
assignment  executed  by  the  parties  ( p). 

And  in  an  action  for  deceit,  the  purchaser  can  recover  damages 
against  the  seller,  which  he  could  not  recover  against  him  in  an 
action  for  breach  of  the  contract  of  sale  (9). 


{d)  Flureau  v.  Thomhill  (1766),  2  W. 
Bl.  1078;  Bain  v.  FothergUl  (1874), 
L.  R.,  7  H.  L.  158;  and  see  Royal 
Bristol  Building  Society  v.  Bwrvask 
(1887),  35  Ch.  D.  890,  where  vendor 
having  delayed,  purchaser  was  held  en- 
titled to  damageis  for  loss  of  a  tenant 
and  deterior.ition  of  the  property. 

(c)  Hopkins  v.  Orazebrook  (1826),  6  B. 
&  C.  81. 

(/)  See  Godwin  v.  Francis  (1870),  L. 
R.,  5  C.  P.  295. 

{g)  Bain  v.  FothergUl  (1874),  L.  R.,  7 
H.  L.  158  ;  and  see  Oanlight  ds  Coke  Co. 
V.  Tixwae  (1887),  35  Ch.  D.  519  ;  Rows 
V.  School  Board  of  London  {18S7)y  36  Ch. 
D.  619. 

(h)  Ante,  p.  332. 

H)  BraU  v.  Flits  (1805),  and  Jones  v. 
Dyke,  reported  Sugd.  V.  &  P.,  14th  ed., 


App.  6,  6 ;  and  see  Oodtrin  v.  Frandt 
(1870),  L.  R.,  6  C.  P.  295. 

(k)  ''Sapreme  Court  of  Judicature 
Act,  1873  ^  (36  &  37  Vict  c.  66),  s.  34, 
sub-s.  8. 

(l)  County  Courts  Act,  1888  (51  k  52 
Vict  c.  43,  s.  67). 

(m)  See  ante,  p.  75. 

(«)  In  re  Eargreaves  y.  Thompsim 
(1886),  32  Ch.  D.  454,  G,  A. 

(o)  See  Bree  v.  Holbech  (1781),  DougL 
654  a;  36  k  37  Vict  c.  66,  s.  34, 
sub-s.  3. 

(p)  Dobell  V.  SUvena  (1825),  8  B.  &  C. 
62=5 ;  and  as  to  action  of  deceit,  wh 
Wilson  V.  Fuller  (1843),  3  Q.  B.  68,  Ex. 
Ch. 

{q)  See  per  Lord  Chelmsford,  Bain  ▼. 
FothergiU  (1874),  L.  R.,  7  H.  L.  158, 
207,  and  see  u.  {d),  supra. 
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CHAPTER  XII. 


CONTRACTS  BETWEEN  LANDLORD  AND  TENANT. 

[See  Fhweett  on  Landlord  and  Ttmant  a.d.  1871  ;  Smith's  Lectures,  3rd  ed., 
A.D.  1882  ;  Smith  and  Soden  on  Landlord  and  Tenant,  2nd  ed.,  A.D.  1878  ; 
lUtdman  and  Lyon  on  Landlord  and  Tenant,  3rd  ed.,  A.D.  1886  ;  Foh^s  Law 
uf  Landlord  and  Teiumt,  2nd  ed.,  a.d.  1895  ;  and  Woot^all's  Law  qf  Land- 
lord and  Tenant,  15th  ed.,  A.D.  1893.] 
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(c)  By  Forfeiture 354 

(d)  Relief  against  Forfeiture.  355 
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Sect.  1. — The  Contract  for  ajutwre  Lease. 

In  order  to  ascertain  whether  an  instmment  amounts  to  a 
present  demise,  or  operates  merely  as  an  agreement  for  a  future 
letting  of  the  premises,  the  intention  of  the  parties,  to  be  collected 
from  the  whole  of  the  words  used  by  them  in  such  instrument,  is 
to  be  considered  (a).  And  it  is  said,  that  if  the  words  of  the 
mstrument  be  ambiguous,  the  acts  done  under  it  may  be  called  in 
aid  as  a  clue  to  the  intention  of  the  parties  (6). 

And  the  words  ''  A.  agrees  to  let,  and  B.  agrees  to  take  "  (which 
words  indeed  are  very  frequently  used  in  contracts  of  t^enancy 
obviously  intended  to  operate  as  present  demises),  may  of  them- 
sehes  operate  as  words  of  present  demise,  and  so  will  any  instru- 
ment by  which  it  appears  that  one  party  is  to  give  possession  and 
the  other  to  take  it  (c). 

Although,  as  we  shall  see  presently,  a  lease  for  less  than  three 
years  may  be  oral,  a  contract  for  a  lease  for  however  short  a  time 
must,  by  virtue  of  the  4th  section  of  the  Statute  of  Frauds 
(ante,  p.  102),  be  in  writing  signed  by  the  party  to  be  charged 
thereby;  and  this  rule  applies  to  an  executory  contract  to  take 
lodgings  {(J)  but  not  to  a  contract  for  board  and  lodging  (e). 


When  an  in- 
strument 
amounts  to 
an  immediate 
demise. 


Contract  for 
lease  must  be 
in  writing:, 
and  signed. 


(a)  Curling  y.  MiUs  (1843),  6  M.  &  G. 
178  ;  Gore  v.  Lloyd  (1844),  12  M.  &  W. 
4«8,  478. 

{h)  Chajman  y.  Bluck  (1838),  5  Scott, 
515  ;  per  Tindal,  C.  J.,  Doe  d.  Feareon, 
T.  Rits  (1832),  8  Bing.  178. 


(c)  See  Curling  r.  Mills  (1843),  6  M. 
k  6.  178,  supra. 

{d)  Edge  y.  Strafford  (1831),  1  C.  &  J. 
391. 

(«)  Wright  y.  Stavert  (1860),  29  L.  J., 
Q.  B.  161. 
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Ch.  XII.  8. 1.      Where  a  person  contracts  to  grant  a  lease,  there  is  an  implied 

^^auuia^  agreement  that  he  has  a  good  title  or  right  to  grant  such  lease  (/). 

{Chniractfor  Thns,  where  A.  agreed  to  grant  a  lease  to  B.,  in  consideration  of  a 

—  sum  of  money,  part  of  which  was  paid  by  B.  at  the  time  of  making 

troct^for*^**""    ^'^  agreement ;  and  it  afterwards  appeared  that  A.  had  not  power 
title.  to  grant  the  lease  in  qnestion  ;  it  was  held  that  B.  might  rescind 

the  contract,  and  recover  back  the  money  so  paid  {g). 
Lessee  taking       Nor  does  the  fact  of  the  intended  lessee  taking  possession  of  the 
noTwd^^er  of  pi^^i^ses,  with  the  knowledge  and  consent  of  the  lessor,  operate  per 
objection  to     ge  as  a  waiver  by  the  former,  of  an  objection  to  the  lessor's  title, 

although  it  18  prima  facie  evidence  of  his  acceptance  thereof  {h). 
Rule  under  Bnt  the  intended  lessee  is  not  entitled,  unless  there  be  a  stipnla- 

*'"V"   And  P 

Act,  1874."     ^^01^  ^  ^^^  contract  to  that  effect,  to  call  for  the  title  to  the  free- 
hold (i),  or  if  the  intended  lessor  be  himself  a  leaseholder,  to  the 
leasehold  reversion  (k). 
Notice  to  And  upon  an  agreement  to  grant  an  underlease,  the  intended 

of  terms  of  lessee,  if  he  has  had  a  fair  opportunity  of  ascertaining  the  pro- 
original  lease,  yigions  of  the  original  lease,  is  held  to  have  constructive  notice  of 

those  provisions  (2). 
Stamp.               The  stamp  is  the  same  as  on  a  lease  at  the  same  rent  (ante, 
pp.  146,  146).  

Sect.  2. — The  Lease. 
When  The  Jirst  section  of  the  Statute  of  Frauds  provides  that  all  leases, 

lease  mnst 

be  by  deed  estates,  interests  of  freehold,  or  terms  of  years,  or  any  uncertain 
nnder  Keid  interest  of,  in,  to,  or  out  of,  any  messuages,  manors,  lands,  tene- 
1845.  '  ments,  or  hereditaments,  made  or  created  by  livery  and  seisin  only, 

or  by  parol,  and  not  put  in  tunting,  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  toritingj  shall  have  the  force  and  effect  of  leases  or 
estates  at  tvill  only ;  and  shall  not,  at  law  or  in  equity,  have  any 
greater  effect,  notwithstanding  any  consideration  for  making  such 
parol  leases  or  estates.  The  second  section  excepts  all  leases  not 
exceeding  the  term  of  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved  to  the  landlord,  during  such  term,  shall 
amount  unto  two  third  parts,  at  the  least,  of  the  full  improved 
value  of  the  thing  demised.  And,  by  the  Baal  Property  Act,  1845, 
8  &  9  Vict.  c.  106,  s.  8,  every  lease  required  by  law  to  be  in 
writing,  of  any  tenements  or  hereditaments,  ''  shall  be  void  at  law, 
unless  made  by  deed." 

(/)  Stranks  v.  SL  John  (1867),  L.  R.,  (t)  V.  &  P.  Act,  1874,  87  &  88  Vict 

2  C.  P.  876.  c  78,  s.  2,  sub-s.  1. 

0/)  Boper  V.  Coombes  (1827),  6  B.  &  C.  (Ar)  Conv.  Act,  1881,  44  &  45  Vict,  c. 

584.  41,  8.  18. 

(A)  Hyde  v.  JFardm  (1877),  8  Ex.  D.  {I)  Hyde  v.  Warden,  (1877),  8  Ex.  D. 

72,  C.  A.  72,  C.  A. 
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The  effect  of  these  enactments  appears  to  be,  that  a  tenancy  ^^'  ^^^-  ^  2. 
which  is  to  endure  for  more  than  three  years  from  the  making  of  ^^^^*"^ 
the  agreement ;    or  a  lease  for  less  than  three  years,  the  rent  {The  Lease). 
reserved  on  which  does  not  amount  to  two-thirds  of  the  improved  Effect  of 
yalue  of  the  thing  demised,  cannot   be  created  by  parol ;    and,  enactments 
accordingly,  a  lease  for  three  years,  to  commence  infuturo,  will  lease  to  be 
be  inoperative  unless  made  by  deed  (m).     But  a  lease  by  parol  for  ^^  ^®®^ 
a  year  and  a  half,  to  commence  after  the  expiration  of  a  lease 
which  wanted  a  year  of  expiring,  would  be  good ;  for  it  would  not 
exceed  three  years  from  the  making  thereof  (n).     And  so,  a  parol 
agreement  in  the  following  terms  : — **  Jan.  26.     A.  agrees  to  let, 
and  B.  agrees  to  take,  the  large  room,  &c.  from  14th  February 
next,  until  the  following  Midsummer  twelvemonths,  and  with  the 
right,  at  the   end  of  that  term,  for  the  tenant,  by  a  month's 
previous  notice,  to  remain  on  for  three  years  and  a  half  more," — 
was  held  to  be  good  :  because  it  operated  as  an  actual  demise^  only 
for  a  term  of  less  than  three  years  (o). 

Again :  although  a  parol  lease  for  more  than  three  years  was 
void  within  the  statute,  as  to  the  duration  of  the  term,  yet  the 
contract  was  held  to  regulate  the  terms  of  the  holding  in  other 
respects  (p).  And  this  is  still  good  law,  notwithstanding  s.  3  of 
the  Real  Property  Act,  1845.  For  although  that  statute  enacts, 
that  a  lease  which  is  required  by  law  to  be  in  writing  will  be 
void  if  not  made  by  deed,  still  it  is  held,  that  it  may  be  good 
as  an  agreement;  and  that  the  provisions  of  the  statute  are 
satisfied  by  restricting  its  effect  to  the  avoidance  of  the 
lease,  as  a  lease  simply  {q).  Accordingly  it  has  been  held,  that 
a  Court  of  Equity  will  decree  specific  performance  of  such  an 
agreement  (r). 

Again :  although  the  second  section  of  the  Statute  of  Frauds,  No  action 
renders  valid  a  parol  lease   for  less  than  three  years  from  the  i^e*^dep\ 
making  thereof,  yet,  until  entry  by  the  lessee,  there  is  a  mere  parol  demise 
interesse  termini  (s)  ;    and   if  he  refuses   to   take  possession,  no  entering, 
action  lies  to  recover  damages  against  him,  for  not  occupying  or 
becoming  tenant  (t). 

(m)  See  Bawlins  v.  Turner  (t.  Will.  S.  371 ;  per  Martin,  B.,  Lee  v.  SinUh 

III.)*  1  lid.  Raym.  736.  (1854),  9  £xch.  662. 

(«)  RyUy  v.  Hicks  (1726),  1  Str.  651.  (r)  Parker  v.  Tatncdl  (1868),  27  L.  J., 

(0)  Hand  v.  Hall  (1877),  2  Ex.    D.  Ch.  812. 
855,  C.  A.  (s)  But  a  lease  to  two,  one  of  whom  is 

{p)  Bichardson  v.  Oifford  (1834),  1  A.    \  already  in  possession  as  tenant  from  year 

ft  £.  52;  Beale  v.  Sanders  (1837),   5  to  year,  is  perfect  without  any  further 

Scott,  58 ;  Z>(M  d.  Rigge  y.  BeU  (1793),  entry ;  Keyse  y.  Pmoell  (1853),  2  E.  k.  B. 

5  T.  R.  471 ;  2  R.  R.  642.  132. 

is)  Tidey  y.  MolUU  (1864),  16  C.  B.,  {t)  Inman  y.  Stamp  (1815),  1  Stark. 

2^.8.298;  Tress  v,  Samge  {lS5i),  4  E.  12;   18  R.  R.   740;  Edge  v.  Strafford 

ft  B.  36 ;  B<md  y.  Rosling  (1861),  1  B.  &  (1831),  1  C.  ft  J.  391. 
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Chap.  XII. — Contracts  between  Landlord  and  Tenant. 


Lessee  liable 
for  rent  be- 
fore entry. 


Ch.  XII.  8.  2.      Bi2t  stUl,  such  leases  being  valid  under  the  statute,  whateyer 

^^^TmarU^  remedy  can  be  had  upon  them  in  their  character  of  leases,  may 

{The Lease),  be   resorted   to  {u).     Under   such  a  lease,    therefore,  the  lessee 

becomes  liable  to  pay  the  reserved  rent,  although  he  has  never 

entered  (z). 

And  where,  under  an  agreement  for  a  lease, — which  did  not 
operate  as  a  demise, — ^the  defendant  undertook  to  hold  the  land, 
until  the  execution  of  the  lease,  ''  at  the  rent,  and  subject  to  the 
conditions  to  be  contained  "  in  the  lease ;  it  was  held  that  he 
might  be  sued  for  the  rent,  although  he  had  never  entered  upon  or 
taken  possession  of  the  land  (y). 
Stamp.  It  is  obligatory  on  the  lessee  to  stamp  (ante,  p.  150). 


Of  the  tenancy 
from  year  to 
year. 


How  created. 


Rule  not  ap- 
plicable to 
strict  tenan- 
cies at  will. 


Effect  of  a 
demise  from 
year  to  year, 
&c. 


Sect.  8. — The  Tenancy  from  Year  to  Year. 

Until  the  reign  of  Henry  the  Eighth,  a  general  letting  of  land, 
that  is,  a  demise  without  limit  as  to  the  period  of  holding,  was 
held  to  create  a  tenancy  strictly  at  the  will  of  the  parties,  and 
determinable  at  the  pleasure  of  either.  But,  in  modem  times, 
this  rule  has  been  modified ;  and  although,  even  at  the  present 
day,  a  mere  general  letting  or  permission  to  occupy  creates  only 
a  tenancy *at  will,  yet  if  the  lessor  accept  from  the  lessee  a  yearly 
rent  or  rent  measured  by  any  aliquot  part  of  a  year,  the  Courts  will 
infer  from  this  circumstance  an  intention  to  create  a  tenancy  from 
year  to  year  (z). 

Where,  however,  there  is  an  express  contract  for  a  strict  tenancy 
at  will, — ^although  it  be  at  a  yearly  rent  payable  quarterly,— k)ccu- 
pation  and  payment  of  rent  for  more  than  a  year  will  not  create  a 
tenancy  from  year  to  year  (a). 

A  demise  "  for  a  year,  and  afterwards  from  year  to  year  "  (b)  has 
been  held  to  constitute  a  tenancy  for  two  years  certain.  But, 
according  to  the  more  modem  cases  on  this  subject,  a  tenancy 
from  year  to  year  so  long  as  both  parties  please,  is  determinable  at 
the  end  of  the  first  or  of  any  subsequent  year  ;  unless,  in  creating 


{u)  Per  Bayley,  J.,  delivering  the 
judgment  of  the  Court ;  Edge  v.  Strafford 
(1831),  1  C.  &  J.  891. 

(a;)  BelUms  v.  Burbriche  (1698),  1 
Ld.  Raym.  170,  171.  But  where  the 
lease  is  at  will  entry  must  be  averred, 
lb. 

(y)  Adams  v.  ffagger  (1879),  4  Q.  B. 
D.  480,  C.  A. 

(z)  Per  Parke,  B.,  Doe  d.  Hull  v. 
Wood  (1845),  14  M.  &  W.  682;  Mehard- 


son  V.  Langridge  (1811),  4  Taunt  128; 
13  R.  R.  570  ;  and  see  especially  Parker 
V.  ConstabU  (1769),  3  Wils.  25. 

(a)  Ihe  d.  Bastmo  v.  Cox  (1847),  11 
Q.  B.  122  ;  and  see  Doe  d.  Dixie  v. 
Davies  (1851),  21  L.  J.,  Exch.  60. 

(b)  Birch  v.  JFrighi  (1786),  1  T.  B. 
378  ;  1  K  R.  228  ;  and  see  Johnstetu  v. 
HvMlesUmt  (1825),  4  B.  &  C.  922  ;  Dos 
d.  Chadbom  v.  Oreen  (1839),  9  A.  &  £. 
658. 
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such  tenancy,  the  parties  use  words  showing  that  they  contem-  ^^'  ^I^*  *•  ^• 
plated  a  tenancy  for  two  years  at  least  {c).  '^'Ir^nt'^ 

{Tenancy  from 

A  tenancy  from  year  to  year  is  created  by  implication,  in  a  variety  J^ ^^ 

of  cases.  C*«®*  ^  ^^^^^ 

Thus,  if  a  remainderman  receive  the  same  rent  as  was  reserved  from  year  to 
by  a  lease  granted  by  the  tenant  for  life,  and  at  the  times  when  b^hnpUca^^ 
such  rent  was  by  the  lease  made  payable,  the  Court  will  presume  tion. 
an  agreement  between  the  remainderman  and  the  lessee,  that  the 
latter  should  continue  to  hold,  as  yearly  tenant,  on  the  terms  of 
the  original  lease,  so  far  as  the  remainderman  is  shown  to  have 
had  knowledge  of  them  (d). 

So,  if  a  lessee  hold  over  after  the  expiration  of  his  term,  and  the  Tenant  hold- 
lessor  receive  rent,  as  rent,  or  otherwise  recognize  the  party  as  his  expiration  of 
tenant,  there  may  be  tacitly  created  a  tenancy  from  year  to  year(e),  1®**®- 
the  question  whether  such  a  tenancy  has  been  created  or  not  being 
one  of  fact,  depending  on  the  circumstances  of  each  particular  case. 
And  in  such  a  case,  if  there  be  no  evidence  to  the  contrary,  the 
presumption  of  fact  arises  that  there  is  a  new  tenancy  upon  the 
terms  of  the  old  lease,  so  far  as  they  are  not  inconsistent  with  a 
yearly  holding  (/).  Thus  it  has  been  held,  that  a  proviso  for  re- 
entry on  non-payment  of  rent,  attaches  to  a  yearly  tenancy  created 
by  holding  over  (g).  So  where,  at  the  expiration  of  a  lease  con- 
taining a  covenant  to  repair,  the  tenant  verbally  agreed  to  remain 
tenant  at  a  higher  rent,  nothing  more  being  expressed  between  the 
parties  respecting  the  terms  of  the  new  tenancy ;  he  was  presumed 
to  hold  under  the  covenants  of  the  former  lease,  so  far  as  they  were 
applicable  to  his  new  situation  ;  and  to  be,  therefore,  liable  for  not 
rebuilding  the  premises  on  their  being  destroyed  by  fire  (h). 

But  a  new  tenancy  is  not  created,  merely  by  an  agreement  for  an  Increase  of 
increase  of  rent  during  a  current  holding  (i).  ^^ 

Nor  can  one  joint  tenant  or  tenant  in  common  bind  his  com-  Joint  tenants, 
panion,  by  holding  over  without  his  consent  (A;). 

And  the   circumstances   under  which    the   holding    over   took  Presumption 
place  may  be  explained,  so  as  to  rebut  the  presumption  that  the  ^^JjJ  '*' 


(c)  Doe  d.  Clarke  v.  Smarridge  (1845), 
7  Q.  B.  957  ;  Oo«  d.  Plumer  v.  Mainby 
(1847),  10  Q.  B.  473. 

[d)  OakUy  v.  Mmck  (1866),  8  H.  &  C. 
706;  L.  R,  1  Ex.  169,  Ex.  Ch.  ;  Roe  d. 
Jordan  v.  Ward  (1789),  1  H.  Bl.  97  ;  2 
R.R.728. 

(c)  Per  Cur.,  Doe  d.  Clarke  v.  Smar- 
ridge (1845),  7  Q.  B.  957  ;  BUhop  v. 
Eincard  (1823),  2  B.  &  C.  100. 

(/)  HyaU  V.  OrigUhs  (1851),  17  Q.  B. 
605,  509;  Mayor  of  Thetford  v.  Tyler 
(1845),  8  Q.   B.  95 ;  Baraston  v.  Green 


(1812),  16  East,  71 ;  14  R.  R.  297. 

{g)  Th<yma8  v.  Packer  (1867),  1  H.  & 
N.  669. 

{h)  Dighy  v.  Atkinson  (1815),  4  Camp. 
275 ;  16  R.  R,  792. 

(i)  Doe  d.  M&nck  v.  Oeeckie  (1844),  5 
Q.  B.  841  ;  and  see  Crowley  v.  ViUy 
(1852),  7  Exch.  319. 

{k)  Draper  v.  Crofts  (1846),  15  M.  k 
W.  166  ;  Tancred  v.  Christy  (1848),  12 
M.  k  W.  316 ;  S.  C,  9  M.  &  W.  438 ; 
which  seems  to  overrule  Christy  v,  Tan- 
cred (1840),  7  M.  &  W.  127. 
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asti 

•1 


ease. 


Ch.  XII.  s.  8.  parties    intended    thereby    to    create  a    tenancy    from    year   to 

Landlord  and  --^^-  /i\ 

{Tenancy fnmi  If  a  party  take  possession  of  premises  under  an  agreement  for  a 
—  -  ^  ^^^:  future  lease f  and  he  afterwards  pays  rent  (m)  for  a  year,  or  any 
Effect  of  aliquot  part  of  a  year  under  such  agreement  (n) ;  or  promises 
payment  of  to  pay  such  rent  (o)  ;  or,  if  he  admits  it  to  be  due,  e.^.,  by  settling 
"reentt«ft  for  ^^  ^^  account  with  the  landlord  (j)),  a  new  agreement  may  be  pre- 
sumed, whereby  he  becomes  a  tenant  from  year  to  year,  subject  to 
such  of  the  terms  of  the  contemplated  lease  as  are  not  inconsistent 
with  such  tenancy  (q) ;  at  the  expiration  of  the  term  contracted 
for,  the  tenancy  from  year  to  year,  thus  created,  ceases  without  any 
notice  to  quit  (r). 

The  well  established  doctrine  of  the  common  law  that  a  person 
entering  and  paying  rent  under  an  agreement  for  a  lease  becomes 
tenant  from  year  to  year  on  the  terms  of  the  agreement,  has  since 
the  Judicature  Act  and  the  decisions  in  Walsh  y.  Lonsdale  («),  and 
other  cases,  been  further  extended  so  as  to  give  the  parties  all  their 
rights  under  the  lease  agreed  for  in  any  case  where  specific  per- 
formance of  the  agreement  would  be  decreed. 


WaZthY. 
LoTiddale. 


Of  the  tenant 
being  estop- 
ped irom  dis- 
puting his 
lessor^  title. 


Sect.  4. — Estoppel  of  Tenant  from  disputing  Landlord's  Title. 

A  long  settled  and  undoubted  general  rule  is,  that  a  tenant  is 
estopped  from  disputing  his  lessor's  title  (t).  Therefore,  the 
tenant  of  glebe  land  is  not  allowed,  in  an  action  for  use  and  occupa- 
tion, to  show  a  simoniacal  presentation  of  the  plaintiff,  his  land- 
lord (u).  Nor,  where  the  tenant  comes  into  possession  under  a 
party  who  claims  to  be  devisee,  can  he  dispute  the  title  of  such 
party  on  the  ground  that  the  devise  was  void  (x).  And  the  same 
rale  applies  where  the  tenant  either  comes  in  under,  or,  being 
already  in  possession,  agrees  to  become  tenant  to  one  who  has  only 
the  equity  of  redemption  (y). 


(1)  Jones  V.  Shears  (1836),  4  A.  &  E. 
832. 

(m)  The  payment  to  be  \vithln  this 
rule  must  be  of  rerUf  strictly  as  such  ; 
Marquis  of  Cajtiden  v.  Batierbury  (I860;, 
7  C.  B.,  N.  S.  864,  Ex.  Ch. 

(n)  Per  Parke,  B.,  Braythwayte  v. 
Bitchcock  (1842),  10  M.  &  W.  494. 

(o)  Per  Tindal,  C.  J.,  Bc^naH  v. 
Porter  (1831),  7  Bing.  451. 

ip)  Cox  V.  lieiit  (1828),  5  Bing.  185. 

iq)  Tooker  v.  Smith  (1857),  1  H.  &  N. 
732;  Doe  v.  Airiey  (1840),  12  A.  &  E. 
476. 


(r)  Doe  d.  Bedford  v.  Kendrick  (\%\(i), 
Adams  on  Eject,  4th  ed.  107. 

(«)  IValsh  V.  Lonsdale  (1882),  21  Ch. 
D.  9,  C.  A.  ;  and  see  Swain  y.  Ayres 
(1881),  21  Q.  B.  D.  289,  C.  A. 

(0  See  Doe  v.  Austin  (1832),  9  Bing. 
41. 

(w)  Cooke  V.  Loxley  (1792),  5  T.  R.  4 ; 
2  R.  R.  521. 

{x)  Doe  d.  Marloio  v.  Wiggins  (1843), 
4  Q.  B.  367. 

iy)  Morton  v.  Woods  (1869),  L.  R.,  4 
Q.  B.  293. 


Sect.  4. — Tenancy  by  Estoppel. 
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And  where  the  lessee  is  estopped,  so  is  any  one  who  claims  nnder  Ch.  XII.  s,  i. 

him  (z).  Landlord  arid 

And  where  the  tenant  would  be  estopped  from  disputing  the  (Terumeyhy 
title  of  the  lessor,  he  is  also  estopped  from  disputing  that  of  the  __?^?!_l— 
lessor's  heir  or  assignee  (a).  dT^^e^* 

So,  if  a  conyeyance  from  the  landlord  and  notice  thereof  to  the  of  lessoi's 
tenant  be  proved,  and  he  remain  in  possession,  he  cannot,  in  an  ^^^^^ 
addon  for  use  and  occupation,  dispute  the  title  of  his  landlord's 
assignee  {h).    And  the  estoppel  holds  in  favour  of  a  reversioner, 
whose  interest  is  the  same  as  that  of  a  tenant  for  life,  deceased,  to 
whom  the  defendant  was  tenant  (c). 

Although  a  tenant  cannot  in  general  object  that  his  landlord  Tenant  may 

show  uiafc 

never  had  title,  he  may  show  that,  since  the  demise,  and  before  the  landlord's 
period  for  which  rent  is  claimed,  his  title  expired  (d) ;  and  the  *^*^®  expired, 
tenant  may  avail  himself  of  this  defence,  without  proving  that  he 
renounced  his  landlord's  title ;  or  that  he  gave  up  possession,  or 
commenced  a  fresh  holding  under  another  person  (e).  And  the 
payment  of  rent  by  lessee  to  lessor,  after  the  title  of  the  latter  has 
expired,  and  after  the  lessee  has  had  notice  of  an  adverse  claim, 
does  not  amount  to  an  acknowledgment  of  title  in  the  lessor,  or  to 
a  virtual  attornment ;  unless,  at  the  time  of  payment,  the  lessee 
was  acquainted  with  all  the  circumstances  of  the  lessor's  title  (/). 


Sect.  5. — Rent. 


Bent  as  payable  by  a  tenant  to  a  landlord  is  a  certain  profit  Definition 
issuing  yearly  out  of  the  lands  demised.     It  need  not  be,  as  it  ^  '^ 
usually  is,  in  money  (^),  and  corn  rents  were  at  one  time  very 
conmion  in  this  country.     In  farming  leases,  too,  it  has  been  com* 
puted  according  to  the  average  price  of  corn  (/i),  and  in  mining  Corn  rent 
leases  it  generally  varies  with  the  amount  of  mineral  raised,  when 
it  is  termed  a  "  royalty."  Boyalty. 


(s)  Doe  d.  Bttllffn,  t.  MiUs  (1834),  2  A. 
&  E.  17 ;  Taylor  v.  Needham  (1810),  2 
Taunt.  278 ;  11  R.  R.  572  ;  and  see  Doe 
d.  Morris  v.  Williams  (1826),  6  B.  &  C. 
41 ;  London  and  North-  Western  RaUway 
Company  \,  West  (1867),  L.  R.,  2  C.  P. 


d53. 


(a)  Cuthbertson  v.  Irving  (1869),  4  H. 
k  N.  742 ;  6  H.  &  N.  136,  Ex.  Ch. 

(6)  JUnnie  v.  Robinson  (1823),  1  Binff. 
147. 

(c)  Doe  V.  Whitroe  (1822),  1  DowL  & 
Byl.  N.  P.  C.  1. 

{d)  Mountney  v.  Collier  (1858),  1  K  & 


B.  630. 

(<j)  Per  Tindal,  C.  J.,  Claridge  v. 
M'KensM  (1842),  4  M.  &  G.  148;  Mownl- 
ney  v.  Collier  (1858),  1  E.  A  B.  630 ;  Doe 
d.  Lowden  v.  Watson  (1817),  2  Stark. 
230  ;  but  see  Delany  t.  Fox  (1867),  2 
G.  B.,  K  S.  768 ;  and  Balls  v.  West- 
wood  (1809),  2  Camp.  11. 

(/)  Per  Best,  C.  J.,  Feamer  v.  Duplock 
(1824),  2  Bing.  10. 

{g)  See  Di^  of  Marlborough  y.  Osbom 
(1864),  83  L.  J.,  Q.  B.  148. 

[h)  See  Kendall  v.  Baker  (1862),  11 

C.  B.  842. 


344 


Chap.  XII. — Contracts  between  Landlord  and  Tenant. 


{Rent). 
Ptnal  rent. 


Forehand 
rent. 


When  rent 
<iae. 


Where  rent 
due. 


Oil.  xn.  8.  5.  In  fjELnning  leases  it  is  frequently  stipulated  that  if  the  tenant 
^^^Temru^  plough  up  pasture,  he  shall  pay  an  additional  penal  rent  of  say  £5 
for  every  acre  of  pasture  so  ploughed  up,  and  the  whole  amount  of 
such  rent  is  recoverable  (i),  though  if  there  be  a  set  of  stipulations 
not  to  do  a  set  of  particular  things  followed  by  a  stipulation  to  pay 
a  certain  amount  on  breach,  such  amount  is  treated  as  a  penalty  so 
as  to  be  recoverable  only  to  the  extent  of  the  actual  damage  result- 
ing from  breach  {k). 

Forehand  rent,  or  rent  in  advance,  is  also  sometimes  stipulated 
for,  especially  for  the  last  quarter  of  a  term.  The  stipulation  for 
such  rent  should  be  clearly  expressed,  and  in  such  case  can  un- 
doubtedly be  enforced  (Q. 

Bent  is  due  on  the  morning  of  the  day  appointed  for  its  payment, 
but  is  not  in  arrear  until  after  midnight  of  that  day,  so  that  it  can- 
not be  distrained  or  sued  for  until  the  day  after  the  day  appointed 
for  payment  (m). 

Bent  is  at  common  law  due  on  the  land  for  the  purpose  of  avoid- 
ing the  effect  of  a  proviso  for  re-entry  for  non-payment  of  it  (n) ;  but 
for  the  purpose  of  avoiding  an  action  upon  a  covenant  for  its  pay- 
ment is  due  at  the  place  where  the  landlord  may  happen  to  be  at 
the  time  appointed  for  payment  (o). 

Bent  is  apportioned  in  respect  of  estate,  where  part  of  the 
demised  premises  becomes  lost  both  to  the  lessor  and  lessee,  either 
by  the  act  of  God,  as  by  a  flood  (p),  or  by  the  act  of  the  law,  as  where 
part  of  the  premises  is  compulsorily  taken  under  the  Lands  Glauses 
Act  (g),  or  the  School  Sites  Act  {qq). 

Bent  is  apportioned  in  respect  of  time,  where  the  landlord 
dies  between  two  of  the  quarterly  or  other  days  appointed  for  pay- 
ment, by  virtue  of  the  Apportionment  Act,  1870,  88  &  84  Vict. 
c.  85,  the  effect  of  which  is  that  all  rents  are  to  be  considered  as 
accruing  from  day  to  day,  and  that  when  a  landlord  dies,  having 
been  a  tenant  for  life,  or  having  devised  the  demised  premises  to  a 
person  other  than  his  personal  representative,  his  real  representative 
recovers  the  first  entire  rent  due  after  the  death  from  the  tenant 
with  the  obligation  of  paying  over  the  proper  proportion  to  the  per- 
sonal representative.  The  Act  expressly  provides  that  the  tenant 
shall  not  be  resorted  to  for  any  apportioned  part  specifically,  but  its 


Apportion- 
ment of  rent 
in  respect  of 
estate. 


In  respect  of 
time. 


(t)  See  Bolfe  v.  Peterson  (1772),  2  Bro. 
P.  C.  486. 

(*)  See  Kemble  v.  Farren  (1829),  6 
Bing.  141,  and  the  cases  collected  in 
Lord  Blphinstone  v.  Monkland  Irtniy  dbc 
Co,  (1886),  11  App.  Cas.  382. 

(1)  See  Mort(m  v.  Woods  (1869),  L.  K., 
8  Q.  B.  668 ;  4  Q.  B.  293,  Ex.  Ch. 

(m)  See  DU>ble  v.  Bowater  (1853),  2  E. 
k  B.  564. 


(n)  See  Rowe  v.  Young  (1820),  2  B.  ft 
B.  165,  at  p.  234,  H.  L. 

(o)  Hcddans  y.  Johnson  (1858),  8  Ex. 
689. 

(p)  See  Roll.  Abr.  236  b.  40. 

(q)  See  Lands  Clauses  Act,  1845,  Chit 
Stat.  tit.  "Lands  Clauses," 

iqq)  See  School  Sites  Act,  1849,  Chit 
Stat,  tit  '* Education  {School  sues)." 
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application  is  not  confined  to  the  adjustment  of  the  proportions  dne  ^^-  ^^I-  ^  ^^ 
to  two  landlords.  So  comprehensive  are  it  terms,  that  it  applies,  -^"^^^  ««^ 
unlike  prior  acts  in  pari  materid,  as  between  landlord  and  tenant  (r).       (BetU). 


Sect..  6. — Distress  for  Rent. 

Bent  is  recoTcrable  not  only  by  action,  bnt  by  the  pecnliar  and  Nature  of 
very  ancient  remedy  of  distress,  which  is  the  taking,  without  legal  " 
process,  of  goods  or  cattle  found  on  the  demised  premises  as  a 
pledge  to  compel  the  payment  of  the  rent  in  arrear.  The  things 
thas  taken,  not  at  common  law  saleable,  are  saleable  by  virtue  of 
2  W.  &  M.  6«  1,  c.  5,  as  amended  by  the  Law  of  Distress  Amend- 
ment Act,  1888,  51  &  52  Yict.  c.  21. 

As  a  general  rule,  all  goods  and  cattle  found  on  the  demised  pre-  What  may  be 

A'    i       '       A 

mises,  whether  belonging  to  the  tenant  or  a  stranger,  may  be  dis-  ^^■"■*^®^- 

trained  for  rent,  but  both  at  common  law  and  by  statute  there  are 

very  numerous  things  exempted  from  this  general  rule.     The  most  Exemptions 

important  of  these  exempted  things  are,  things  delivered  to  a  person     ™    ^^^'^^' 

in  the  way  of  his  trade,  as  goods  pledged  with  a  pawnbroker  (s), 

the  goods  of  a  lodger  (t),  sheep  (u),  and  tools  of  trade  (x),  the 

exemption  attaching  to  sheep  and  tools  of  trade  only  in  case  of  there 

being  no  other  distress  upon  the  premises.    If  the  tenancy  be 

agricultural,  there  is  a  further  exemption  of  hired  machinery  and 

breeding  stock,  and,  in  case  of  there  being  no  other  distress  upon 

the  premises,  of  breeding  stock  (y). 

The  Law  of  Distress  Amendment  Act,  1888,  51  &  62  Vict.  c.  21,  Distress  bv 
as  amended  by  the  Law  of  Distress  Amendment  Act,  1895,  58  &  bailiff!^ 
59  Yict.  c.  24,  provides  that  no  person  may  act  as  a  bailiff  to 
levy  any  distress  for  rent  unless  he  shall  be  authorised  to  act  as  a 
bailiff  by  certificate  in  writing  under  the  hand  of  a  county  court 
judge  who  may  at  any  time  cancel  or  declare  void  such  certificate. 

The  distress  does  not  become  saleable  till  after  the  expiration  of  Sale  of 
five,  or  if  the  tenant  so  require  in  writing,  fifteen  days,  during  which     ^'^^ 
period  the  tenant  is  allowed  to ''  replevy,"  that  is,  to  test  the  lawful- 
ness of  the  seizure  by  an  action  of  replevin  which  enables  him  to  Beplevin. 
have  the  distress  redelivered  to  him  in  specie  to  keep  until  the 
action  has  been  tried  (z).     Double  the  value  of  goods  distrained 

(r)  ^eeSu)an9eaBanhY.Tho)ruu{lS70),  (x)  NargeU  v.  Nias  (1859),  1  E.  A  E. 

4  Ex.  D.  94,  and  other  cases  cited  in  the  4S9. 

notes  to   the    Act  in  Chit.   Stat    tit.  iy)  Agricnltural  Holdings  Act,  1883, 

'' ATpportUmmenl,"  at  p.  5.  46  &  47  Vict.  c.  61,  8.  45. 

(I)  Swire  v.  Leach  (1866),  18  C.  B.,  (z)  See  2  W.  A  M.  seas.  1,  c.  5 ;  Law 

N.  S.  479.  of  Distress  Amendment  Act,  1888,  s.  6  ; 

(0  84  k  35  Yict.  c.  79.  County  Courts  Act,  1888,  ss.  184—136. 

(«)  52  Hen.  8,  stat  4  (4),  stot.  Marlb. 
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Oh.  XII.  8.  6.  Qji^    gQJ^    where 

Landlord  and 

TenarU 

(Digress  for 

JietU), 


Costs  of 
distress. 


no    rent    is    due    may  be    recovered  by  the 
owner  (a). 

The  costs  of  distress  are  regulated  and  restricted  by  the  Distress 
for  Bent  Rules,  1888,  Bales  15  to  18,  and  the  two  scales  in 
Appendix  II.  of  the  schedule  to  those  rules,  which  are  made  by  the 
Lord  Chancellor  under  the  authority  of  s.  8  of  the  Law  of  Distress 
Amendment  Act,  1888. 


Tenant  from 
year  to  year 
not  liable  for 
substantial 
repairs. 


Sect.  7. — The  Liability  to  Repair. 

Unless  there  be  an  express  agreement  so  to  do,  a  tenant  from  year 
to  year  is  not  bound  to  make  substantial  and  lasting,  or  general 
repairs  ;  such  as  putting  a  new  roof  on  an  old  worn-out  house ;  but 
he  is  liable  only  to  do  tenantahle  repairs,  such  as  putting  in  windows 
or  doors  that  have  been  broken  by  him,  so  as  to  prevent  obyions 
waste  and  decay  of  the  premises  (6).  Accordingly,  it  is  held,  that 
a  tenant  from  year  to  year  is  bound  to  do  fair  and  tenantable 
repairs,  so  as  to  keep  the  house  wind  and  water-tight ;  and  that  he 
is  liable  if  he  omit  to  adopt  reasonable  and  usual  precautions,  to 
obviate  the  occurrence  of  great  and  manifest  injury  to  the  pre- 
mises (c).  Thus  it  seems,  that  if  a  window  or  tile  were  even 
accidentally  broken,  he  would  be  liable  if  he  did  not  repair  it,  pro- 
yided  the  plain  consequence  of  his  neglect  would  be  a  serious  damage 
to  the  house  from  wet,  or  the  like  (d). 


(a)  2  W.  fc  M.  1,  sess.  1,  c.  5,  s.  4. 

{h)  Fergusan  v.  (1797),   2   Esp. 

589 ;  5  R.  B.  767 ;  Gfibsan  v.  JFells  (1805), 
1  B.  &  P.  (N.  R.)  290;  8  R.  R.  801  ; 
Eorsefall  v.  Mather  (1815),  Holt,  N.  P. 
C.  7  ;  17  R.  U.  589. 

(c)  Leach  v.  Thomas  (1835^,  7  C.  &  P. 
827  ;  Turriano  v.  Young  (1833),  6  C.  A 
P.  8 ;  Autoorih  v.  Johnson  (1832),  5  C. 
&  P.  239. 

{d)  It  would  seem,  from  the  observa- 
tions of  Bayley,  J.,  in  delivering  the 
judj^ment  of  the  Court  in  Wise  v.  Met- 
calfe (1829),  10  B.  k  C.  299,  at  p.  312, 
that  an  outgoing  tenant,  not  obliged  by 
covenant  to  do  any  repairs,  is  only  bound 
to  leave  the  premiRes  loind  and  waier- 
tight ;  and  that  painting,  white- washing, 
and  papeiing,  are  matters  of  ornament 
only  (unless  necessary  to  preserve  ex- 
posed timber  from  decay),  which  a  tenant 
IS  not  bound  to  do,  though  ho  be  under 
covenant  to  leave  premises  "in  good  and 
sufficient  repair,  order  and  condition." 

The  French  law  is  to  the  following 
effect  :  Code  Civil,  Book  III.,  tit  8, 
arts.  1719,  1720,  1754—1756. 


"  The  lessor  is  bound  by  the  nature  of 
the  contract,  and  without  the  necessity 
of  any  particular  stipulation,  to  main- 
tain the  thing  hired,  in  a  state  to  be 
employed  for  the  use  for  which  it  wis 
hired.'*' 

"Thu  lessor  is  bound  to  deliver  the 
thing  in  a  good  state  of  complete  repair." 

"He  must  make  in  it,  during  the  con- 
tinuance  of  the  lease,  all  the  reparations 
which  may  become  necessary  otner  than 
tenant's  repairs." 

"Tenant's  repairs,  or  ordinary  repara- 
tions in  which  the  lessee  is  bound,  if 
there  be  no  article  to  the  contrary,  are 
those  marked  out  as  such  by  the  usage 
of  places ;  and  among  others,  the  repa- 
rations to  be  made  are, — to  heartos, 
chimney-backs,  jambs,  and  chimney- 
pieces  ;  to  the  plastering  of  the  bottom 
of  the  walls  of  aimrtraents,  and  other 
places  of  habitation,  to  the  height  of  a 
metre  ;  to  the  pavement  and  windows  of 
chambers,  when  some  of  them  only  are 
broken  ;  to  glass,  unless  it  be  broken  by 
hail,  or  other  extraordinary  accident,  or 
arising  from  superior  force,  for  which 
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If  the  contract  of  tenancy  be  in  writing,  it  will  as  a  general  rule  Ch.  XII.  a.  7. 
contain  an  express  stipulation  for  repair  by  the  tenant.  ^^manT^ 

Under  an  agreement  to  keep  premises  and,  at  the  expiration  of    {Jt^pairs), 
the  tenancy,  to  deliver  up  the  same  in  good  repair,  the  tenant  is  Liability  to 
bonnd  to  put  them  into  good  repair ;   and  he  is  not  justified  in  ^®®P.  ^ 
keeping  them  in  bad  repair,  because  he  found  them  in  that  condi- 
tion {e) ;  although  the  age  and  class  of  the  premises  may  be  taken  Age. 
into  consideration,  in  order  to  measure  the  extent  of  the  repairs 
to  be  done  (/) ;  and  a  tenant  has  been  held  not  liable  for  the  result 
of  a  defect  caused  by  the  natural  operation  of  time  and  the  elements 
upon  a  house  the  original  construction  of  which  was  faulty  (g). 

Where  there  is  an  express  and  unconditional  agreement  to  repair  I'lre. 
and  keep  in  repair,  the  tenant  is  bound  so  to  do,  though  the  pre- 
mises be  destroyed  by  fire  or  other  accident  (h). 

The  meaning  of  the  expression  ''tenantable  repair*'  was  much  << Tenantablo 
discussed  by  the  Court  of  Appeal  in  Proudfoot  v.  Hart  (i)  where  it  "P*"^- 
was  held  that  under  an  agreement  to  keep  a  house  in  good  tenant-  Ha^i: 
able  repair  and  so  leave  the  same  at  the  expiration  of  the  term,  the 
obligation  of  the  tenant  is  to  put  and  keep  the  premises  in  such 
repair  as  having  regard  to  the  age,  character,  and  locality  of  the 
hoQse  would  make  it  reasonably  fit  for  the  occupation  of  a  tenant  of 
the  class  who  would  be  likely  to  take  it,  and  the  Court  appears  to 
haye  considered  that  a  certain  amount  of  decorative  repair  might 
in  some  cases  be  legally  requisite. 

If  there  be  an  agreement  by  the  landlord  to  put  the  premises 
into  repair  in  the  first  instance,  his  doing  so  is  a  condition  prece- 
dent to  the  tenant's  liability  on  his  agreement  to  keep  the  premises 
in  repair  (k) ;  and  the  tenant  is  not  liable,  under  such  an  agree- 
ment, for  acts  done  before  the  execution  thereof,  although  the 
habendum  state  that  the  premises  are  to  be  held  from  a  day  prior 
thereto  (Z). 

Where  an  action  is  brought  during  the  term  for  breach  of  the  Remedies  for 
ordinary  agreement  by  the  tenant  to  keep  the  premises  in  repair  a^^^^t 

to  repair. 

the  tenant  ahaU  not  be  bound  ;  to  doora,  (1837),  7  A.  &  K  186. 

casements,   bars    or  shutters  of  shops,  (g)  Lister  y.  Za7i«,  supra. 

hinges,  window  bolto  and  lock&"  (h)  Bullock  y.  DommiU  (1796),  6  T.  R. 

**  None  of  the  reparations  deemed  to  650 ;  3  R.   R.  300  ;  Digby  y.  Atkinson 

belong  to    tenants,   are    chargeable  on  (1815),  4  Camp.  275;  16  K.  R.  792;  and 

Irflsees  when  they  are  only  occasioned  by  see  this  rule  recognised,  Spence  y.  Chod" 

lapse  of  time,  or  superior  force."  wick  (1847),  10  Q.  B.  517,  530. 

"  The  cleansing  of  wells  and  houses  of  (i)  Proudfoot  y.  Bart  (1890),  25  Q.  6. 

office  are  charges  of  the  lessor,  if  there  D.  42,  C.  A. 

be  no  daoM*  to  the  contrary."  (k)  NeaU  y.  Ratcliffe  (1850),  15  Q.  B. 

(c)  Paine  y.  Haine  (1847),  16  M.  k  W.  916  ;  and  see  Coward  y.  Gregory  (1866), 

541.  L.    R.,   2  C.   P.    153  ;  Martyn  y.   Clue 

(/)  Id.:  and  see  Lister  y.  Lane,  [1893]  (1852),  18  Q.  B.  661 :  Dean  of  Bristol  y. 

2(i.  B.  212, C.  A. ;  Youngv.  i/a7ite(1838),  Jones  (1859),  1  E.  &  E.  484. 

«  Scott,  277  ;  ManU  y.  0<ynng  (1838),  {I)  Shaw  y.  Kay  (1847),  1  Exch.  412. 
4  Bing.  N.  C.  451 ;  BurdeU  y.  Withers 
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Chap.  XII. — Contbacts  between  Landlord  and  Tenant. 


Ch.  XII.  8.  7. 

Landlord  and 

Tenant 

(Hepairs), 


No  implied 
contract  that 
premises  fit 
for  occupation. 

Unfurnished 
house  let  at 
low  rent. 


Furnished 
house. 

Wilson  y, 
Finch-HaUon. 


Lodgings. 


Liability  of 
landlora  to 
repair. 


during  the  term,  the  proper  measure  of  damages  is,  not  what  it 
would  cost  to  put  the  premises  into  repair,  but  only  the  amount  to 
which  the  reversion  is  injured  by  the  premises  being  out  of 
repair  (m).  Nor  will  specific  performance  of  the  agreement  to 
repair  be  decreed.  The  landlord's  best  remedy  for  serious  breach  of 
the  agreement  is  to  put  the  '*  proviso  for  re-entry"  into  force  if  the 
contract  of  tenancy  contain  one  as  it  usually  does  (n). 

It  is  well  settled  that  there  is  no  implied  contract  at  common  law 
on  the  part  of  the  landlord  of  an  unfurnished  house  (o),  or  of 
land  ip),  that  they  are  fit  for  occupation  or  cultivation. 

But  the  75th  section  of  Housing  of  the  Working  Glasses  Act, 
1890,  58  &  54  Vict.  c.  70,  reproducing  the  14th  section  of  the 
repealed  Housing  of  the  Working  Classes  Act,  1885,  48  &  49  Vict, 
c.  72,  provides  that  ''in  any  contract"  made  after  the  passing  of 
that  act  *'  for  letting  for  habitation  by  persons  of  the  working  classes, 
a  house  or  part  of  a  house,  there  shall  be  implied  a  condition  "  (the 
breach  of  which  will  give  a  right  to  damages  (q))  ''  that  the  house 
is  at  the  commencement  of  the  holding  in  all  respects  reasonably  fit 
for  human  habitation ;  *'  and  by  a  subsequent  definition  confines 
the  operation  of  the  section  to  lettings  at  a  rent  not  exceeding  in 
the  Metropolis  202.,  in  Liverpool  132.,  in  Manchester  or  Birmingham 
102.,  and  elsewhere  in  England  82. 

And  where  a  house  is  let  furnished,  there  is  an  implied  contract 
by  the  landlord  that  it  is  fit  for  occupation  at  the  commencement  of 
the  tenancy  (r) ;  but  there  is  no  implied  contract  that  it  will  continue 
so  for  the  whole  of  the  tenancy,  nor  even  is  there  any  implied  con- 
tract that  furnished  lodgings  will  so  continue.  Therefore  where 
the  defendant  let  to  the  plaintiff  furnished  lodgings  at  Bettws-y- 
Coed,  and  the  plaintiff's  wife  and  child  took  fever  from  a  grand- 
child of  the  defendant,  it  was  held  that  the  plaintiff  could  not 
recover  expenses  of  medical  attendance  and  nursing,  and  that 
although  the  defendant  had  concealed  his  grandchild's  illness  from 
the  plaintiff  (s). 

A  landlord  is  not  ordinarily  under  any  obligation  to  repair  the 
demised  premises,  unless  he  has  expressly  agreed  to  repair  (t) ;  and 


(m)  Mills  y.  East  London  Union  (1872), 
L.  R.,  8  C.  P.  79  ;  per  Coleridge,  J.,  Doe 
d.  Worcester  Trustees  y.  Howlands {ISAO), 

9  C.  &  P.  734  ;  per  Parke  and  Alderson, 
BB.,  Turner  v.  Lamb  (1846),  14  M.  & 
W.  412,  414. 

(n)  See  post,  sect.  9  (c). 
(o)  Hart  V.  Windsor  (1848),  12  M.  k 
W.  68  :  Keates  v.  £arl  Cadogan  (1851), 

10  C.  B.  591. 

(p)  SuUon  V.  Temple  (1843),  12  M.  k 
W.  52. 
{q)  Walker  v.  Eohbs  (1889),  23  Q.  B. 


D.  458. 

(r)  Smith  v.  Marrahle  (bugs)  (1843), 
11  M.  &  W.  6 ;  Wilson  y.  Finch-Hatton 
(defective  drains)  (1877),  2  Ex.  D.  336. 
See  also  Campbell  v.  Wenloek  (bugs) 
(1866),  4  F.  &  F.  710  :  and  Bird  v.  Lord 
Oreville,  1  G.  &  K  317  (infection  from 
measles). 

(»)  Sarson  v.  Roberts,  [1895]  2  Q.  B. 
395,  C.  A. 

(0  OoU  y.  Gandy  (1853),  2  E.  &  B. 
845. 
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where  the  tenant  of  a  house  undertakes  by  his  agreement  to  keep  it  Ch.  XII.  s. 
in  as  good  repair  as  when  he  took  it,  fair  wear  and  tear  excepted,  he  La'^^^^rd  o,'nd 
is  not  entitled  to  quit  upon  its  becoming  uninhabitable  for  want  of    {Repairs). 
other  repairs  during  the  term  (u).     Even  where  the  agreement  con- 
tains a  stipulation  that  the  landlord  shall  do  the  repairs,  there  is  no 
implied  condition  that  the  tenant  may  quit  if  such  repairs  be  not 
done  (x). 

The  landlord  however  is  under  an  implied  obligation  to  keep  the  Staircase  of 
staircase  of  a  flat  in  repair,  so  as  to  be  liable  in  damages  for  injury   ^ 
caused  by  its  disrepair  to  a  person  calling  upon  one  of  the  tenants 
in  the  course  of  business  (y). 

Where  a  landlord  agrees  to  repair,  notice  of  disrepair  must  be  Notice  of  dis- 
given  to  him  by  the  tenant  before  he  can  maintain  an  action  for  the  i^^^^ 
breach  of  the  agreement  (z). 


Sect.  8. — Alienation  of  the  Demised  Premises  by  Assignment 

or  by  Underlease. 

Every  tenant  may,  either  by  assignment  or  xmderlease,  part  with  Power  to 
the  possession  of  the  demised  premises,  whether  they  are  let  to  him  ^^erlet 
from  year  to  year,  or  for  a  term  of  years,  except  so  far  as  he  may 
be  restrained  by  the  contract  of  tenancy  from  doing  so ;  and  the 
contract  of  tenancy,  if  in  writing,  frequently,  and  usually  in  the 
case  of  a  furnished  house  or  of  a  house  let  for  21  years  or  less, 
restrains  him  from  assigning  or  underletting,  except  with  the 
written  consent  of  the  landlord,  an  unreasonable  withholding  of 
which  consent  is  frequently  stipulated  against. 

An  assignment  of  the  tenant's  interest  must  be  by  deed  (a).  Assignment. 
Where  a  lease  is  assigned,  the  assignee  becomes  liable  to  the  lessor 
upon  all  the  covenants  in  the  lease,  but  the  original  liability  of  the 
lessee  continues  notwithstanding  the  assignment  (b).  An  assignee, 
however,  may,  by  assigning  over,  free  himself  from  any  liability  to 
the  lessor  (c) ;  and  such  assignment  over  may  be  made  to  a  pauper 
for  this  express  purpose  (d). 

An  underlease  by  deed  for  the  whole  term  of  the  lease,  or  longer.  Underlease, 
has  the  effect  of  an  assignment  (e).     The  underlessee  is  liable  to  be 

(u)  Arden,  y.  Pollen  (1842),  10  M.  k  (a)  Beal  Property  Act,  1845,  8  &  9 

W.  321.  Vict.  c.  106,  8.  3. 

(x)  Surplice  v.  Famaioorth  (1844),  7  {b)  Barnard  v.  Godahall  (1618),  Oo. 

M.  k  G.  676.  Jac.  309. 

(y)  MiUer  v.  Eancock,  [1898]  2  Q.  B.  (c)  Taylor  y,  Shum  (1797),  1  B.  &  P.  21. 

177,  C.  A.  {d)  Onslow  v.  Corrie  (1817),  2  Mad. 

[z)  Makin  v.  Watkinson  (1870).  L.  R.,  880. 

6  Ex.  25  ;  Hugall  v.  McLean  (1885),  53  (<s)  Beardman  y.  WiUon  (1868),  L.  R., 

U  T.  94,  C.  A.  4  C.  P.  57. 


350 


Chap.  XII. — Contracts  between  Landlord  and  Tenant. 


Ch.  XII.  8.  8. 

Landlord  and 

Tenant 

{Alienation  of 

Demised 

Premises), 

Effect  of  the 
ooyenant 
against 
alienation. 


distrained  npon  for  the  rent  payable  by  the  lessee,  bnt  he  cannot 
be  sued  for  it.  He  is  also  liable  to  an  ejectment  for  breaches  of 
any  covenant  in  the  lease  whether  committed  by  himself  or  by  the 
lessee. 

The  covenant  against  assignment  or  underlease  is  not,  technically, 
a  ''nsnal'*  covenant  (/).  The  frequent  covenant  not  to  assign 
without  consent  of  the  landlord,  '*  such  consent  not  being  arbitrarily 
withheld,"  does  not  give  the  lessee  a  right  of  action  for  arbitraiy 
refusal,  but  merely  allows  an  assignment  without  consent  if  the 
refusal  be  arbitrary  (g),  and  the  stipulation  that  consent  shall  not 
be  withheld  from  an  assignment  to  a  respectable  tenant  is  not 
broken  by  an  assignment  without  consent,  to  a  tenant  in  fact 
respectable  (/i).  An  assignment  by  operation  of  law,  as  by  bank- 
ruptcy (t),  or  by  virtue  of  the  Lands  Clauses  Act  (A;),  is  no  breach 
of  the  covenant  against  alienation. 


Express 
surrender. 


Snrrender  by 
operation 
of  law. 


Sect.  9. — Determination  of  the  Tenancy, 

(a)  Surrender. 

Surrender  may  be  either  express  or  by  operation  of  law.  Every 
express  surrender  must  be  in  writing,  signed  by  the  party 
surrendering,  and  must  be  by  deed  if  the  term  surrendered  was  for 
more  than  three  years  (l). 

The  Statute  of  Frauds,  which  requires  surrenders  generally  to 
be  in  writing,  makes  an  exception  for  surrenders  ^'  by  act  and 
operation  of  law."  The  leaving  of  the  key  with  a  landlord,  who 
put  up  a  board  to  let  the  premises  and  used  the  key  to  show 
them  (m),  the  granting  of  a  lease  to  another  person  with  the  con- 
sent of  the  tenant  (n),  and  even  the  acceptance  of  another  person 
as  tenant,  who  has,  with  the  consent  of  both  landlord  and  tenant, 
taken  possession  of  the  demised  premises  (o),  all  constitute  such  a 
surrender.  But  no  such  surrender  is  effected  by  the  mere  cancel- 
lation  of  a  lease  {p). 


(/)  Hampshire  v.  Wickens  (1878),  7 
Ch.  D.  666. 

ig)  Treloar  v.  Bigge  (1874),  L.  R.,  9 
Ex.  161. 

(A)  ffyde  t.  Warden  (1877),  8  Ex.  D. 
72,  at  p.  84,  C.  A. 

(i)  Voe  y.  Bevan  (1816),  3  M.  &  S. 
868  ;  16  R.  R.  293. 

(k)  Slipper  v.  Tottenham  and  Hamp- 
stead  Railway  Co.  (1867),  L.  R.,  4  £q.  112. 

{I)  Stat  Frauds,  ss.  1,  8 ;  8  &  9  Vict, 
c.  106,  s.  8. 

(m)  PherU   v.  PoppHewell   (1862),  12 


C.  B.,  N.  S.  384. 

But  the  mere  receipt  of  the  key  by  the 
landlord  from  the  tenant,  coupled  with 
attempts  to  let,  does  not  effect  a  sur- 
render until  the  attempts  be  effective. 
Oastlsr  V.  Henderson  (1867),  2  Q.  B.  D. 
676. 

(n)  Lyon  v.  Peed  (1844),  13  M.  k  W. 
286. 

(o)  Thomas  y.  Cook  (ISIS),  2  B.  &  Aid. 
119  ;  20  R.  R  871. 

(p)  Roe  y.  Archbishop  of  York  (1805), 
6  East,  86  ;  8  R.  R.  413. 


Sect.  9. — ^Determination  of  Tenancy  (Notice  to  Quit). 
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(b)  Notice  to  Quit.  ^^^  ^^ 

In  the  case  of  a  tenancy  from  year  to  year  of  a  house  or  land,     (Naice  to 
the  law  requires,  in  the  absence  of  any  express  agreement,  that,  in       ^^^' 
order  to  determine  such  tenancy,  one  party  should  give  to  the  other  J^^te  of  expi- 
half  a  year's  (q)  notice  to  quit,  expiring  at  that  period  of  the  year 
when  the  tenancy  commenced  (r).     But  by  half  a  year's  notice  is 
meant  *'  a  customary  half  year  "  («).     And,  therefore,  if  the  tenancy 
commenced  on  one  of  the  usual  feast-days,  a  notice  to  quit  on  that 
day,  given  on  the  usual  feast-day  next  but  one  before  it,  will  be 
sufficient,  although  the  number  of  days  between  the  day  on  which 
the  notice  is  given,  and   that  on  which  it  is  to  expire,  may  be 
greater  or  less  than  the  actual  number  of  days  which  constitute 
half  a  year  (t). 

And  the  mere  circumstance  of  rent  being  reserved  quarterly  is 
not,  in  the  case  of  a  tenancy  from  year  to  year,  evidence  of  an 
agreement  that  a  quarter's  notice  shall  be  sufficient  {u). 

Nor  does  the  death  of  either  party  operate  as  a  determination  of 
the  tenancy ;  but  every  one  who  claims  under  the  original  lessor, 
must  giye,  and  is  entitled  to  receive,  a  notice  to  quit  {x). 

So,  a  notice  to  quit  is  prima  facie  necessary,  in  all  those  cases 
in  which  a  tenancy  from  year  to  year  is  created  by  implication,  e.g., 
by  receiying  rent,  or  by  other  acts  recognizing  the  existence  of  the 
relation  of  landlord  and  tenant  (y). 

If  the  holding  be  agricultural  or  pastoral,  or  a  market  garden,  the  Notice  to 
half  year's  notice  required  by  implication  of  law  is,  by  virtue  of  ACTicliltural 
B,  83  of  the  Agricultural  Holdings  Act,  1888,  extended  to  a  full  Holdings  Act. 
year.    But  that  section  has  no  operation  in  a  case  where  a  half-  ^^"^  ^' 
year's  notice  or  any  other  notice  is  expressly  stipulated  for  by 
agreement  between  the  parties  (z). 

The  notice  to  quit  may  be  either  by  word  of  mouth  (a),  or  in  Form  of 
writing,  unless  it  be  agreed  that  a  written  notice  shall  be  given  (6),  ^^^^^ 
but  it  is  usual  to  give  it  in  writing. 


iq)  Not  six  rrunUM  notice ;  per  Patte- 
«m,  J.,  Doe  d.  WiUiamav,  Smith  (1S36), 
5  A  &  £.  850,  851 ;  Johnstone  v.  Huddle- 
dm  (1825),  4  B.  fc  C.  922,  932. 

(r)  Year  Book,  13  Hen.  8, 15  b;  RigU 
T.  Darby  (1786),  1  T.  R.  169  ;  Richard- 
urn  y.  Lauffridge  (1811),  4  Taunt.  128. 
8eeZ>oe  V.  Johnstone  (1825),  1  M*CI.  & 
Y.  141 ;  Sidebotham  v.  Holland,  [1895] 
1  Q.  B.  878,  C.  A. 

(»)  Per  Tindal,  C.  J.,  Roe  v.  Doe  (1880), 
«  Bing.  674,  676. 

10  Morgan  t.  Davies  (1878),  8  C.  P. 

D.aeo. 

(u)  Shirley  v.  Newman  (1795),  1  Esp. 


(a;)  See  Doe  d.  Shore  v.  Porter  (1789), 
3  T.  R.  13,  16  ;  1  R.  R.  626  j  Farker  v. 
Gmstable  (1769),  3  Wils.  25. 

{y)  Ante,  p.  340. 

(«)  Barlow  v.  Teal  (1885),  15  Q.  B.  D. 
501,  C.  A. 

(a)  Doe  d.  Lord  Macartney  v.  Crkk 
(1805),  5  Esp.  196,  848  ;  Doe  y.  Johnston 
(1825),  1  M*C1.  &  Y.  141,  147. 

(6)  Legg  v.  Bmion  (1737),  WUles,  48. 
And  a  written  demand  is  necessaiy 
under  4  Geo.  2,  c.  28,  s.  1,  in  order  to 
recoyer  double  value,  if  the  tenant  hold 
oyer  after  the  landlord's  notice  ;  aliter  to 
recoyer  double  rent  after  the  tenant's 
notice  on  11  Geo.  2,  c.  19,  s.  18. 
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Chap.  XII. — Contracts  between  Landlord  and  Tenant. 


Tim©  of 
quitting. 


Ch.  XII.  8.  9.  There  must  be  a  reasonable  degree  of  certainty  of  deacription  in 
^^'^TenmJT^  the  notice.  But  where  a  notice  to  quit  a  farm  described  it  as  being 
{Notice  to  situated  in  one  parish,  the  fact  being  that  it  was  situated  in  an 
— zUlJi —  adjoining  parish,  it  was  held  that  the  variance  was  immaterial,— 
Description  of  there  being  no  proof  that  the  defendant  held  more  than  one  farm 

premises.  °         * 

under  the  lessor  of  the  plaintiff,  or  that  he  had  been  in  any  way 
misled  by  the  notice  (c). 

The  notice  must,  in  all  cases,  be  framed  with  reasonable  cer- 
tainty as  to  the  time  of  quitting  {d).  Thus,  where  a  notice,  dated 
the  21st  of  October,  was  given  to  a  tenant  from  year  to  year,  who 
held  from  Martinmas  to  Martinmas,  to  quit  *'  on  the  18ih  day  of 
May  next,  or  upon  such  other  day  or  time  as  the  current  year  for 
which  you  now  hold^ill  expire  ;  "  it  was  held  bad  («).  And  in  the 
case  just  cited,  the  Court  expressed  a  strong  opinion  that  the 
principle  stated  in  the  case  of  Doe  v.  CvUiford  (/),  namely,  that 
notices  to  quit  must  be  understood  so  as  to  be  effective,  was  not 
law  ig).  And  so,  where  a  tenancy  from  year  to  year  had  com- 
menced on  the  11th  of  October  in  a  former  year  ;  and  on  the  17th 
of  June,  1840,  a  notice  was  given  requiring  the  tenant  to  quit 
''  on  the  11th  of  October  now  next  ensuing,  or  such  other  day  or 
time  as  your  said  tenancy  may  expire  on ;  "  it  was  held  that 
this  was  not  a  good  notice  for  the  year  ending  the  11th  October, 
1841  (/i). 

But  a  notice  to  quit  may  be  good,  although  it  does  not  appear 
on  the  face  of  it,  to  have  been  given  in  proper  time  before  the 
period  therein  specified  for  quitting  (i). 

Nor  is  it  necessary  that  the  notice  should  state  to  whom  posses^ 
sion  of  the  premises  is  to  be  given  up  (&)• 

Nor  will  a  notice  to  quit  on  a  certain  day  be  vitiated,  merely  by 
the  fact  that  it  contains  a  further  notice  that,  if  the  tenant  retains 
possession  after  that  day,  he  will  be  required  to  pay  an  increased 
rent  (Q.  Even  a  letter  from  a  tenant  to  a  landlord  stating  that  he 
would  not  be  able  to  stop  after  a  particular  day  unless  a  reduction 
should  be  made  in  his  rent  has  been  held,  after  abortive  negotia- 


Person  to 
whom  posses- 
Mi  on  is  to  be 
delivered. 

Optional 
notice. 


(c)  Doe  d.  Armstrong  v.  Wilkinson 
(1840),  12  A.  &  E.  743. 

(rf)  Doe  d.  IVilliams  v.  Smith  (1836), 
5  A.  &  £.  850. 

(«)  Doe  V.  Morphttt  (1845),  7  Q.  B. 

677. 

(/)  4  D.  &  R.  248  (1824). 

Ig)  Per  Ijord  Denman,  C.  J.,  Patteson 
and  Coleridge,  JJ.,  Doe  v.  Morphett 
(1845),  7  Q.  B.  677. 

{h)  Mills  V.  Qoff  (1846),  14  M.  k  W. 
72. 

\i)  Doe  d.  Gorst  v.  Timothy  (1847),  2 
C.  &  E.  351. 

(A)  Doe  V.  Foster  (1846),  3  C.  B.  215. 


(l)  Ahearn  v.  Bellman  (1879),  4  Ex.  D. 
201,  C.  A.  ;  and  see  Doe  d.  MaWieijrs  v. 
Jackson  (1779),  1  Dougl.  176.  So  a 
notice  to  quit  at  a  certain  time,  *'in 
failure  whereof  I  shall  require  yon  to 
pay  me  double  rent  or  value,  for  so  long 
as  you  detain  possession,"  is  a  good 
notice ;  Doe  v.  Goldwitt  (1841),  2  Q.  B. 
143.  So  a  threat  "to  take  immediate 
measures  to  recover  possession,  if  you 
do  not  pay  what  you  owe  me,*'  seems  to 
be  a  good  notice  to  determine  a  tenancy 
at  will,  if  the  terms  be  not  accepted. 
See  Doc  d.  I^rice  v.  Price  (1882),  9  Bing. 
356. 


Sect.  9. — ^Determination  of  Tenancy  (Notice  to  Quit), 
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tions,  to  operate  as  a  good  notice  in  exercise  of  an  option  to  ^^-  ^^I*  ^  ^* 
determine  a  lease  (m).  LwMfrd  and 

Tenant 

The  general  rule  is,  that  a  notice  to  quit  part  only  of  premises     {Notice  to 
let  together  is  had  (n).    But  the  Agricultural  Holdings  Act,  1888,       ^^^^' 
46  k  47  Vict.  c.  61,  hy  s.  41,  makes  special  provision  for  the  Notice  to  quit 
validity  of  a  notice  to  quit  part  of  an  agricultural  or  pastoral  hold-  ^ 
ing  only  where  the  notice  is  given  by  the  landlord  with  a  view  to 
the  use  of  the  land  for  the  erection  of  cottages  or  the  making  of 
other  improvements  mentioned  in  that  section. 


The  effect  of  the  notice  may  be  destroyed  by  acts  of  the  landlord  How  a  notice 
inconsistent  with  the  notion  that  the  relation  of  landlord  and  tenant  waived, 
was  determined  thereby,  and  which  amount  to  a  waiver  of  it.    As 
if  a  landlord  receive  rent,  qua  rent,  which  accrued  due  after  the  ^7  landlord, 
expiration  of  the  notice,  such  receipt  will,  in  the  absence  of  cir- 
enmstances  disproving  an  intention  to  abandon  the  notice,  operate 
as  an  admission  that  the  tenancy  continues  (o).     And  where  the 
landlord  accepted  a  sum  of  money  from  the  tenant,  which  the  latter 
at  the  time  of  payment  stated  was  to  be  received  and  applied  in 
payment  of  rent ;  this  was  held  to  operate  as  a  waiver,  although 
the  landlord,  at  the  time  he  received  the  money,  said  that  he  did 
not  receive  it  as  rent  (p). 

So,  a  notice  to  quit  is  generally  considered  as  an  acknowledgment 
of  a  subsisting  tenancy ;  and  it  would  seem,  therefore,  that  a  second 
notice  to  quit  will,  in  general,  operate  as  a  waiver  of  a  former 
notice  (g). 

In  an  action  in  the  High  Court  by  a  landlord  against  a  tenant  Recovery  uf 
whose  term  has  expired  or  has  been  duly  determined  by  a  notice  to  ^^^fuii y 
quit,  or  against  persons  claiming  against  such  tenant,  the  writ  may  ^^^^^ !? 
be  specially  endorsed,  and  summary  judgment  may  be  obtained  on 
affidavit  by   the   plaintiff  or  any  other  person  who   can   swear 
positively  to  the  facts  verifying  the  cause  of  action,  and  swearing 
that  in  his  belief  there  is  no  defence  thereto  (r) ;  or  if  neither  the 
value  of  the  premises  nor  the  rent  payable  exceed  BOL  a  year,  and  j^  co^^ 
no  fine  or  premium  has  been  paid,  the  landlord  may  proceed  against  Court. 


(m)  Bury  v.  Thompson,  [1896]  1  Q.  B. 
2S1. 

(»)  Doe  d.  Bodd  v.  Archer  (1811),  14 
last,  245 ;  12  H.  K.  509. 

(o)  Doe  d.  Ch^y  v.  Batten  (1775), 
Cowp.  243 ;  Doe  d.  Ash  v.  Ccdvert 
(1810),  2  Camp.  387  ;  11  R.  R.  726 ; 
Ooodright  v.  Cordwent  (1795),  6  T.  R. 
219;  3  R.  R.  161. 

(J))  Oro/i  V.  Lumley  (1855),  5  E.  &  B. 
648. 680.  Bnt  see  Cro/t  v.  Lumlcy  ( 1 858), 
27  L.  J.,  Q.  B.  321,  fl.  L. 

{q)  See  Dne  v.  Palmer  (1812),  16  East, 

c.a 


53,  56 ;  14  R.  R.  284 ;  Barton  v.  Cordy 
(1825),  M*C1.  &  Y.  278. 

A  notice  to  quit,  given  to  a  tenant  who 
holds  over  after  the  end  of  his  term  with- 
out the  consent  of  the  landlord  is  not  an 
acknowledgment  of  a  subsistirg  tenancy, 
but  operates  merely  as  a  demand  of  pos- 
session ;  Doe  V.  Jnglis  (1810),  3  Taunt. 
54. 

(r)  R.  S.  C,  Ord.  III.  rule  6,  and 
Ord.  XIV.  See  also  s.  210  of  the 
Common  Law  Procedure  Act,  1852. 

A  A 


854 


Chap.  XII. — Contracts  between  Landlord  and  Tenant. 


Gh.  XIL  8.  9.  a  tenant  refusing  to  give  up  possession  in  the  County  Court  of  the 
^^^TMont^  district  in  which  the  premises  lie  («) ;  or  if  the  tenancy  be  at  will 
(SviOum  on  or  for  any  term  not  exceeding  seven  years  either  without  rent  or  at 
holding  over).  ^  ^^^^  ^^^  exceeding  201.  a  year,  and  no  fine  is  payable,  he  may 
In  Court  of  proceed  for  recovery  of  the  premises  before  the  justices  acting  for 
Jariadictioii.  ^^  district  in  which  they  are  situate  under  the  Small  Tenements 
Recovery  Act,  1838,  1  &  2  Vict.  c.  74. 


Disclaimer. 


Piroviflo  for 
re-entry. 


Ee-entry  for 
non-payment 
of  rent. 


Waiver  of 
forfeiture. 


(c)  Determination  of  Tenancy  by  Forfeiture. 

If  a  tenant  disclaim  his  landlord's  title  his  own  interest  becomes 
forfeited,  and  ejectment  may  at  once  be  brought  against  him  vrith- 
out  any  notice  to  quit  (t).  But  for  this  rule  to  operate  in  the  case 
of  a  lease  for  years,  the  disclaimer  must  be  by  some  matter  of 
record,  and  a  disclaimer  merely  by  word  of  mouth  is  not  sufficient, 
as  it  is  in  the  case  of  a  tenancy  from  year  to  year  (u). 

All  written  contracts  of  tenancy  almost  invariably  contain  a 
**  proviso  for  re-entry  "  by  the  landlord  on  default  of  payment  of 
rent  for  a  fixed  number  of  days,  or  on  breach  by  the  tenant  of  some 
or  any  (as  the  parties  may  agree)  of  the  stipulations  in  the  contract 
of  tenancy  contained.  Without  such  a  proviso  for  re-entry,  no 
breach,  however  serious,  will  give  a  right  to  the  landlord  to  recover 
the  premises. 

The  proviso  for  re-entry  for  non-payment  of  rent  cannot  at  com- 
mon law  be  enforced  without  a  demand  of  the  rent  in  a  manner  so 
formal  as  to  render  the  proviso  of  little  value  (a;),  unless  it 
expressly  dispense  with  a  legal  demand,  as  every  well-drawn  pro- 
viso invariably  does  (y),  or  half  a  year's  rent  at  least  was  due  before 
writ  served,  and  no  sufficient  distress  was  fotmd  on  the  premises 
countervailing  the  arrears  due  (z). 

The  law  of  waiver  is  a  very  important  branch  of  the  law  of  for- 
feiture. The  general  rule  is  that  if  the  landlord,  knowing  that  a 
forfeiture  has  been  incurred  by  the  breach  of  any  covenant  or  con- 
dition, does  any  act  whereby  he  acknowledges  the  continuance  of 
the  tenancy  at  a  later  period,  he  thereby  "  waives  "  the  forfeiture  (a), 
that  is,  he  gives  up  his  right  to  apply  the  proviso  for  re-entry  to 
that  particular  breach,  though  the  right  will  revive  upon  any  fresh 


(s)  Connty  Courto  Act,  1888,  51  &  52 
Vict.  c.  43,  8. 188. 

(0  Vwian  v.  Moat  (1881),  16  Ch.  D. 
780. 

{u)  Gregg  v.  JFells  (1839),  10  A.  &  E. 

427. 

[x)  See  Woodfall,  L.  &  T.,  ch.  viii.', 
8.  5,  15th  ed.  citing  Doe  v.  Roe  (1849),  7 
C.  B.  134,  and  other  cases. 

y)  See  Doe  v.  Alexander  (1814),  2  M. 


&  S.  525  ;  14  R.  R.  830. 

(z)  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76,  8.  210.  As  to 
recovery  in  County  Court  of  premises 
where  neither  annual  value  nor  rent 
exceeds  50/.,  see  s.  139  of  the  County 
Courts  Act,  1888,  51  k  52  Vict.  c.  43. 

(a)  Woodfall,  L.  &  T.,  ch.  viii., 
8.  5  (f),  citing  fFard  v.  Day  (1863),  4  B. 
k  S.  837,  and  other  cases. 


Sect.  9. — Determination  of  Tenancy  (by  Forfeiture).  ;J55 

breach,  whether  of  the  same  or  of  any  other  covenant  or  con-  Ch.  XII.  a.  9. 
dition  (6) ;  and  the  breaches  of  some  covenants  are  so  "  continu-  J^<^^ord  and 
ing''  in  their  nature,  that  a  waiver  during  their  continuance  is  of  {Forfeiture). 
little  practical  value  to  the  tenant  (c). 

The  main  act  of  waiver  is  a  distress  for  rent  {d)  ;  but  an  action  Acts  of 
for  rent  also  works  a  forfeiture  (e),  and  so  does  acceptance  of  it  (/),  ^^^ 
or  even  demand  of  it,  if  unqualified  {g).  In  all  these  cases  the  rent 
must  have  accrued  due  after  the  forfeiture;  and  it  must  also  be 
borne  in  mind  that  when  once  the  landlord  has  applied  the  proviso 
for  re-entry  to  a  case  of  forfeiture,  so  as  to  issue  a  writ  of  ejectment 
apon  it,  no  distress  or  similar  act  operates  as  a  waiver  Qi),  because 
the  landlord  has  exercised  an  irrevocable  determination  of  the 
tenancy,  whereas  distress  can  only  be  made  during  the  continuance 
of  a  tenancy,  but  any  distress  made  after  writ  in  ejectment  is 
unlawful  (i). 

(d)  Relief  against  Forfeitwre. 

Against  forfeiture  for  non-payment  of  rent  the  tenant  can  obtain  Relief  against 
relief  from  the  High  Court  under  the  210th  section  of  the  Common  n''on!i^3^ent 
Law  Procedure  Act,  1852,  and  the  1st  section  of  the  Common  Law  of  rent 
Procedure  Act,  1860,  within  six  months  after  execution  executed  (A;). 

Against  forfeiture  for  breaches  of  covenants  or  conditions  other  Relief  agaiu^^t 
than  those  for  rent,  and  except  a  covenant  or  condition  against  bre^h  of 
assignment  or  underletting,  or  for  forfeiture  on  bankruptcy,  or^^^^^ 
taking  in  execution  of  the  tenant's  interest,  or  in  a  mining  lease  that  for  rent 
for  inspection,  the  tenant  can  obtain  relief  from  the  High  Court 
nnder  the  14th  section  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  44  &  46  Vict.  c.  41,  as  amended  by  the  Conveyancing 
and  Law  of  Property  Act,  1892,  55  &  56  Vict.  c.  13,  the  14th 
section  of  the  Act  of  1881  providing  that  a  lessor  shall  not  enforce 
the  proviso  for  ro-entry  without  previous  notice  to  the   tenant, 
"  specifying  the  particular  breach  complained  of,  and  if  the  breach 
is  capable  of  remedy,  requiring  the  lessee  to  remedy  the  breach, 
and  in  any  case  requiring  the  lessee  to  make  compensation  in 
money  for  the  breach." 

(J)  28  &  24  Vict  c.  88,  8.  6.  (/)  Doe  v.  Bees  (1838),  4  B.  N.  C. 

(e)  See  as  to  insurance,  Doe  y.  Wood-  884. 

hrid^e  (1829),  9  B.  &  C.  376  ;  and  as  to  {g)  Doe  y.  Birch  (1836),  1  M.  &  W. 

repair.  Doe  y.  Jones  (1850),  5  £xch.  490.  402. 

(d)  Ward  y.    Day,    ubi   sup.      See  {h)  Hare  y.  ElmSy  [1893]  1  Q.  B.  604. 

Shepherd  v.  Berger,  [1891]  1  Q.  B.  597.  (i)  Id. 

{e)  Dendy  v.  Ni4Ju)ll  (1858),  4  C.  B.,  {k)  Chrimwood  y.  Moss  (1872),  L.  R,  7 

N.  8.  476.  C.  P.  860. 
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Chap.  XIL — Contracts  between  Landlord  and  Tenant. 


Under  Dis- 
tress for  Rent 
Act,  8.  14. 


Ch.  XII.  B.  10. 
Landlord  and 

Tenant  Sect.  10. — The  Action  for  Use  and  Occupation. 

■  {Use  and 

Occupation).  Debt  for  use  and  occupation  lay  at  common  law,  and  was  not 
At  common  defeated  by  proof  of  a  demise,  not  under  seal,  reserving  a  certain 
rent  (Z).  And  before  the  Distress  Rent  Act,  1737, 11  Geo.  2,  c.  19, 
s.  14,  it  had  been  frequently  held,  that  an  action  of  assumpsit  was 
maintainable  for  the  occupation  of  land,  notwithstanding  the 
objection  that  rent  sounded  in  the  realty,  and  could  not  be  the 
subject  of  a  mere  personal  action;  but  that  wherever  there  had 
been  an  actual  lease,  this  action  would  not  lie  (m). 

Under  that  statute,  the  landlord  may  in  all  cases  maintain  an 
action  for  the  use  and  occupation  of  the  premises,  unless  there  be 
a  demise  thereof  under  seal  (n).  And  this  action  is  maintainable 
for  the  actual  use  and  occupation  even  of  an  incorporeal  heredita- 
ment ;  or  for  the  enjoyment  of  a  mere  personal  right,  such  as  a 
right  to  fish  (o) . 

But  where  there  is  a  parol  demise,  the  landlord  will  not  be 
entitled  to  sue  the  tenant  for  rent,  in  an  action  for  use  and  occn- 
pation,  unless  an  action  for  rent  could  be  maintained  on  the  demise 
itself  (p). 

And,  by  the  common  law,  one  of  the  consequences  of  this  rale 
eviction  before  ^^^>  ^^^  ^^  ^^  tenant  were  evicted,  or  the  term  were  surrendered 
rent  due.  by  operation  of  law,  whilst  a  quarter's  rent  was  current,  an  action 
for  use  and  occupation  could  not  be  maintained,  to  recover  a  pro- 
portion of  the  rent  from  the  preceding  quarter-day  to  the  time  of 
such  eviction  or  surrender  (9).  But  by  virtue  of  the  Apportion- 
ment Act,  1870  (r),  such  an  action  may  now  be  maintained; 
although  not  before  the  time  when  the  entire  rent  would  have  been 
payable  (9). 

Where  the  demise  is  in  writing,  it  must  still,  generally  speaking, 
be  produced  and  proved  by  the  plaintiff  at  the  trial,  in  order  to 
show  the  terms  of  the  tenancy  (t). 

But  it  has  been  held  that,  although  an  action  for  the  rent 
reserved  by  the  demise  may  not  be  maintainable  against  the 


Where  there 
is  a  demise. 


Effect  of  sar- 


Apportion- 
ment. 


If  there  be  a 
demise  it 
most,  in 
general,  be 
produced. 


(I)  Gibson  v.  Kirk  (1841),  1  Q.  B.  860. 

(m)  Id.  850,  855. 

(n)  An  agent  who  lets  land  for  an  un- 
disclosed  principal,  may  sue  in  his  own 
name  for  use  and  occupation.  See  Fisher 
V.  Marsh  (1865),  6  B.  &  S.  411  ;  Evans 
v.  JSvans  (1835),  8  A.  &  E.  132  ;  and  see 
ante,  Ch.  IX.,  s.  1,  *' Agents." 

(0)  J&nes  V.  Reynolds  (1836),  4  A.  &  E. 
805  :  Bird  v.  ffigginson  (1835),  2  A.  & 
E.  696 ;  ffol/ord  v.  PrUcTiard  (1849),  8 
Exch.  793. 

{p)  See  Hall  v.  Burgess  (1826),  6  B. 


&  C.  332. 

(g)  Morrison  ▼.  Chadwick  (1849),  7  C. 
B.  266,  283.  As  to  what  amounts  to  an 
eviction,  see  UpUm  v.  TowneTid  (1855), 
17  C.  B.  30,  64  ;  Kewby  v.  Sharpe  (1S7S\ 
8  Ch.  D.  39,  C.  A. 

(r)  33  &  34  Vict.  c.  85,  ss.  2,  4. 

{s)  See  Sicansea  Bank  v.  Thotnas 
(1879),  4  Ex.  D.  94. 

(0  Breioer  v.  Palmer  (1800),  3  Esp. 
213  ;  recognised  in  JtamsboUom  v.  Tun- 
bridge  (1814),  2  M.  &  S.  434  ;  15  B.  R. 
303. 
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tenant,   still,  if  he  has  actually  occupied  the  premises,  it  is  a^^*^^^*^^^* 
question  for  the  jury,  whether  he   so  occupied  on   an  implied    *  xma^it 
agreement  to  pay  a  reasonable  compensation  in  respect  of  such     {Use  and 

>   V  Occupation), 

occupation  (u). 


And  there  are  cases  in  which  this  action  will  lie,  even  although  Action  will  He 
there  has  been  no  actual  demise.  Thus,  where  the  plaintiff  was  j^q  demise, 
admitted  customary  tenant  of  a  cottage,  after  the  death  of  his 
mother,  and  the  defendant, — who  had  resided  in  it  with  the 
mother  rent  free,  until  her  death, — continued  in  possession  after 
tiiat  time  by  permission  of  the  plaintiff,  but  had  paid  no  rent :  it 
was  held  that  the  plaintiff  could  maintain  an  action  for  use  and 
occupation  against  him  (x).  So  it  has  been  held,  that  a  corpora- 
tion may  be  sued  in  this  form  of  action,  in  respect  of  the  actu§d 
occupation  of  premises,  although  there  has  been  no  contract  made 
by  them  under  seal  (y). 

But  still  it  must  be  borne  in  mind,  that  this  action  is  founded  if  there  be 

evideiice  of  & 

upon  contract,'  and  that  unless  there  be  a  contract,  express  or  contract  ex- 
impUed  between  the  parties,  it  cannot  be  maintained  (^).  When,  PJ?»  or  im- 
therefore,  there  is  no  evidence  of  a  demise  to  the  defendant,  there 
mast  be  some  evidence  that  he  held  by  permission  of  the  plaintiff, 
and  on  the  terms  either  express  or  implied,  that  he  was  to  pay 
the  plaintiff  for  the  occupation  (a).  And  accordingly,  where  the 
person  who  is  in  possession  of  the  land  is  a  mere  trespasser,  the 
plaintiff  cannot  waive  the  trespass  and  bring  an  action  for  use  and 
occupation  (6).    . 

So,  a  person  who  has  never  been  in  actual  possession  of  the 
premises,  although  the  estate  be  in  him,  cannot  maintain  this 
action  against  an  occupier,  unless  there  has  been  a  demise  (c). 

But  where  a  tenant  holds  over  after  the  expiration  or  determina-  Tenant  hold- 
tion  of  his  term,  the  landlord  may  waive  his  right  to  eject,  and  sue  ™^  ^^^' 
for  use  and  occupation  (d). 

And  where  there  is  a  contract,  the  plaintiff  can   recover  only  Plaintiff  can 
according  to  the  contract.    And,  therefore,  where  there  was  an  ^JSing^to 


the  contract. 


{«)  Smiih  v.  Eldridge  (1854),  16  C.  B. 

(x)  HeUier  v.  Sillcox  (1860),  19  L.  J., 
Q.  B.  295;  per  Pollock,  C.  B.,  and 
Bnmwell,  B.,  Churchward  v.  Ford 
(1857),  2  H.  &  N.  446,  449,  460. 

(y)  FirUay  v.  Bristol  and  Exeter  Rail, 
Co.  (1852),  7  Ex.  409  ;  Lowe  v.  Lmdon 
and  North- Western  Jtail.  Co,  (1852),  18 
Q.  B.  632. 

(s)  See  Churehtoard  v.  Ford  (1857),  2 
H.  k  N.  466  ;  Sloper  v.  Savmders  (1860), 
29  L  J.,  Ex.  276  ;  per  Ashhurst,  J., 
Birch  V.  WrigH  (1786),  1  T.  R.  378 ; 
per  Bayley,  J.,  Hall  v.  Burgess  (1826), 


6  B.  &  C.  332. 

(a)  Per  Hill,  J.,  Zetri  v.  Lewis  (1861), 
9  C.  B.,  N.  S.  872  ;  and  see  Salmon  v. 
Matthews  (1841),  8  M.  &  W.  827,  833. 

(b)  Tew  V.  Jones  (1844),  13  M.  &  W. 
12 ;  and  see  per  Cur.,  HeUier  y.  Sillcox 
(1850),  19  L.  J.,  Q.  B.  296  ;  Turner  v. 
Cameron's  C.  S.  C.  Co.  (1860),  6  Exch. 
932,  987. 

(c)  Turner  v.  Cameron^s  C,  S.  C.  Co. 
(1850;,  5  Exch.  932. 

(d)  Levi  y.  Lewis  (1861),  9  C.  B., 
N.  S.  872,  Ex.  Ch.  ;  Ibbs  v.  Richardson 
(1839),  9  A.  &  E.  849. 
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{Usetmd 
OccupoHon), 


Ch.  XII.  s.  10.  agreement  to  let  and  take  premises  "  from  the  26th  March,  1844, 
^^^Tm^iu^ for  a  twelvemonth  certain,  and  thence  for  the  continuance  of  the 
lessor's  interest  therein,  so  long  as  it  should  continae,  nntil  deter- 
mined by  six  months*  notice  from  the  tenant,  expiring  at  any 
quarter  of  a  year,  at  the  rent  of  120Z.  a  year : "  it  was  held  that 
the  rent  was  payable  yearly,  and  that  an  action  for  use  and  occu- 
pation would  not  lie,  to  recover  rent  for  a  quarter  ending  25th 
December,  1846  (e). 

It  would  appear  from  some  cases,  that  the  action  for  use  and 
occupation  may  be  maintained,  although  the  defendant  has  never 
entered  upon,  or  actually  occupied  the  premises  (/) ;  whilst,  on 
the  other  hand,  it  has  been  held  that  an  actual  entry  on  the  pre- 
mises by  the  tenant  is  necessary,  in  order  to  entitle  the  landlord  to 
sue  in  this  form  of  action  {g).  And  this  would  seem  to  be  the 
better  opinion  {h). 


Entry  by 
lessee  neces- 
sary. 


(e)  ColleU  v.  Curling  (1847),  10  Q.  B. 
785. 

(/)  IzouY,  Gorton  (1839),  7 Scott,  687, 
647  ;  Smiih  v.  TwoaH  (1841),  2  M.  &  G. 
841  ;  8  Scott,  N.  K  172 ;  Pinero  v. 
Jvdsm  (1829),  6  Bing.  206  ;  per  TindAl, 
G.  J.,  AMns  y.  Hvmphrey  (1846),  2  G. 
B.  654. 


ig)  Per  Patteson,  J.;  WoolUy  ▼.  Wai- 
ling  (1836),  7  G.  &  P.  610  ;  Edge  v. 
Strafford  (1831),  1  G.  &  J.  891 ;  and  see 
Bow  V.  KenneU  (1836),  3  A.  &  £.  059. 

(A)  Lowe  Y.  Ito88  (1850),  5  Ezch.  553 ; 
and  see  Towne  v.  UHeinrich  (1853),  13 
G.  B.  892. 
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Sect.  1. — The  Scope  of  the  Sale  of  Ooods  Act. 

(a)  Generally, 

The  Sale  of  Goods  Act,  66  &  57  Vict.  c.  71  (a),  has  to  a  very 
great  extent  codified  the  law  relating  to  the  sale  of  goods,  as  pre- 
yiously  gathered  from  some  hundreds  of  decisions  and  two  or  three 
comparatively  unimportant  statutory  enactments,  such  as  the  17th 
section  of  the  Statute  of  Frauds  (ante,  p.  102),  and  some  scores  of  de- 
cisions thereon.   The  Act  contains  few  patent  alterations  of  the  law. 


General 
Savings. 

8.61. 
Bankruptcy. 

Principal 
and  agent, 
fraud  on. 


(b)  Continuance  of  Common  Law  Rules,  and  par  tic  alar  Statutes, 

Like  its  predecessors  in  codifying,  the  Bills  of  Exchange  Act, 
1882,  and  the  Partnership  Act,  1890,  the  Sale  of  Goods  Act  is  not 
exhaustive,  the  61st  section  of  the  Act  declaring  that — 

(1)  The  rules  in  bankruptcy  relating  to  contracts  of  sale  shall  continue  to 

apply  thereto,  notwithstanding  anything  in  this  Act  contained. 

(2)  The  rules  of  the  common  law,  including  the  law  merchant,  save  in  so 

far  as  they  are  inconsistent  with  the  express  provisions  of  this  Act, 
and  in  particular  the  rules  relating  to  the  law  of  principal  and  agent 


(a)  The  Act,  by  s.  63,  came  into  ope- 
ration on  1st  January,  1894,  and  did  not 
i-eceivethe  royal  assent  till  26th  February, 


1894  ;  but  bys.  64itmay  b©  citedas  "The 
Sale  of  Goods  Act,  1893." 


Sect.  1.— Scope  of  Sale  of  Goods  Act.  361 

and  the  effect  of  fraud,  misrepresentation,  duress  or  coercion,  mistake,  Ch.  XIII.  s.  1. 
or  other  invalidating  cause,  shall  continue  to  apply  to  contracts  for  the  Scope  of  ScUe 
sale  of  goods.  of  Goods  Act, 

(3)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall  affect  the  gjug  ^f  g^ie. 

enactments  relating  to  bills  of  sale^  or  any  enactment  relating  to  the  Special  acts. 
sale  of  goods  which  is  not  expressly  repealed  by  this  Act. 

(4)  The  provisions  of  this  Act  relating  to  contracts  of  sale  do  not  apply  to  Mortgages,  &c 

any  transaction  in  the  form  of  a  contract  of  sale  which  is  intended  to 
operate  by  way  of  mortgage,  pledge,  charge,  or  other  security* 

(5)  Nothing  in  this  Act  shall  prejudice  or  affect  the  landlord's  right  of  Hypothec  in 

hypothec  or  sequestration  for  rent  in  Scotland.  Scotland. 

These  general  savings  are  Tery  wide.  Observations 

The  principal  rules  in  bankruptcy,  saved  by  sub-s.  1,  may  be^^^y® 
found  in  ss.  37,  44  (2),  48  and  56  of  the  Bankruptcy  Act,  1883,  s.  61. 
46  &  47  Vict.  c.  52. 

The  general  saving  for  the  rules  of  the  common  law^  including  the  Rnles  of 
law  merchant,  and  the  law  of  principal  and  agent,  fraud,  misrepre-  JJ'J^™^"  ^*^' 
sentation,  duress,  mistake,  ''  or  other  invalidating  cause,"  is  a  very 
comprehensive  and  indefinite  one. 

As  to  principal  and  agent,  see  ante,  Ch.  IX.  and  j>o«f,  Ch.  XIX.  s.  5. 

As  to  duress,  see  ante,  p.  198. 

As  to  mistake,  see  post,  Ch.  XXYII. 

As  to  avoidance  of  contract  for  illegality,  see  post,  p.  384,  and 
Ch.XXI. 

The  specific  savings  for  the  Bills  of  Sale  Acts  and  ''any  Bills  of  sale, 
enactment  relating  to  the  sale  of  goods  "  not  expressly  repealed  by 
the  Sale  of  Goods  Act  itself,  are  very  comprehensive  too,  but  being 
savings  for  statute  law  only  are  definite.  The  Bills  of  Sale  Acts 
are  the  Bills  of  Sale  Acts,  1878,  1882,  1890,  and  1891,  the  Act  of 
1878  requiring  and  regulating  registration  of  instruments  authoriz- 
ing the  seizure  of  personal  chattels  as  security  for  money,  and  the 
Act  of  1882  requiring,  amongst  other  things,  that  such  instruments 
must  be  in  a  particular  form  scheduled  to  that  Act. 

Amongst  the  numerous  other  enactments  relating  to  the  sale  of 
goods  not  expressly  repealed  by  the  Sale  of  Goods  Act,  may  be 
mentioned  the  Sale  of  Food  and  Drugs  Acts,  passed  for  the  preven- 
tion of  adulteration,  the  Chain  Cables  and  Anchors  Acts,  passed  to 
ensure  the  strength  of  chain  cables,  and  s.  182  of  the  County 
Courts  Act,  1888,  whereby  no  action  may  be  brought  in  any  Court 
for  the  price  of  beer  consumed  on  the  premises  where  sold. 

The  principal  contracts  intended  to  operate  by  way  of  mortgage,  Mort^ge8,&c. 
pledge,  &c.,  which  are  referred  to  and  saved  by  sub-s.  4,  appear  to  be 
those  which  are  dealt  with  by  the  Factors  Act,  1889,  or  the  Pawn- 
brokers Act,  1872. 

The  Scotch  law  of  hypothec  is  like  the  law  of  distress.  Hypothec. 


:^62 


Chap.  XIII. — Contracts  fob  Sale  of  Goods. 


Ch.  XIII.  8.  1. 

Scope  of  Sale 
of  Goods  Act, 


(c)  Scotland  and  Ireland, 


Application  of     The  Act  applies  to  the  whole  of  the  United  Kingdom  with  a  few 

Act  thronffh- 

savings  (see  ss.  4  (4),  11  (2),  52,  59,  61  (5),  for  the  Scotch  law,  of 


ongi 
out  United 
E^ingdom. 


which  8.  4  (4)  as  to  the  sale  of  goods  for  102.  or  more  is  the  most 
important).  The  Statute  of  Frauds  neither  did  nor  does  apply  in 
Scotland,  and  the  provisions  of  the  4th  section  of  the  Act,  which 
re-enacts  the  17th  section  of  the  Statute  of  Frauds  (copied  in  s.  18 
of  the  Irish  Statute  of  Frauds,  7  Will.  3,  c.  12,  which  is  not  repealed 
hy  the  Act),  requiring  sales  for  lOZ.  or  more  to  be  in  writing,  do 
not  apply  in  Scotland  either. 


Bapeals 
effected  by 
the  Act. 


(d)  Repeals  effected  by  the  Act. 

The  only  enactments  expressly  repealed  by  the  Act  (s.  60)  are  : — 

An  Act  against  brokers,  already  repealed  as  to  Qreat  Britain  by  the  Pawn- 
brokers Act,  1872. — Sects.  15  and  16  of  the  Statute  of  Frauds  (commonly 
cited  as  ss.  16  and  17,  reproduced  in  s.  26,  p.  373,  and  in  s.  4  (1),  p.  364).— 
Sect.  7  of  9  Geo.  4,  p.  14,  reproduced  in  s.  4(2),  p.  364.->  Sects.  1-5  of  the  Mer- 
cantile Law  Amendment  (Scotland)  Act,  1856. — Sects.  1  and  2  of  the  Mercantile 
Law  Amendment  Act,  1856,  reproduced  in  s.  26,  p.  373,  and  s.  52,  p.  382. 


'*  Action. 


)t 


"  Bailee." 

"Buyer." 

"  Contract  of 
sale.'' 


i< 


Delivery. 


»> 


**  Document 
of  title  to 
goods.'* 

"  Factora 
Acts.*' 

"Fault." 

"Future 
goods.*' 

"Goods." 


(e)  Definitions. 
The  following  is  the  interpretation  clause  of  the  Act  (s.  62) : — 

(1)  "Action"  includes  counterclaim  and  set-off,  and  in  Scotland  condescen- 
dence and  claim  : 

^  Bailee  '*  in  Scotland  includes  custodier  : 

'^  Buyer  "  means  a  person  who  buys  or  agrees  to  buy  goods  : 

*'  Contract  of  sale  "  includes  an  agreement  to  sell  as  well  as  a  sale  : 

"Defendant"  includes  in  Scotland  defender,  respondent,  and  claimant  in 
a  multiple  poinding  : 

^  Delivery "  means  voluntary  transfer  of  possession  from  one  person  to 
another : 

^  Document  of  title  to  goods  "  has  the  same  meaning  as  it  has  in  the  Factois 
Acts :  [t.e.,  it  includes  any  bill  of  lading,  order  for  delivery  of  goods,  &c  : 
see  p.  266  (m)  for  full  definition]. 

"  Factors  Acts "  mean  the  Factors  Act,  1889,  the  Factors  (Scotland)  Act, 
1890,  and  any  enactment  amending  or  substituted  for  the  same  : 

"  Fault "  means  wrongful  act  or  default : 

"  Future  goods  "  mean  goods  to  be  manufactured  or  acquired  by  the  seller 
after  the  making  of  the  contract  of  sale  : 

"Goods"  include  all  chattels  personal  other  than  things  in  action  anil 
money,  and  in  Scotland  all  corporeal  moveables  except  money.  The  teru 
includes  emblements,  industrial  growing  crops,  and  things  attached  to  or 
forming  part  of  the  land  which  are  agreed  to  be  severed  before  sale  or  under 
the  contract  of  sale  : 

"  Lien  "  in  Scotland  includes  right  of  retention : 

"  Plaintiff"  includes  pursuer,  com})lainer,  claimant  in  a  multiple  poinding, 
and  defendant  or  defender  counterclaim ing  : 


Sect.  1. — Scope  of  Sale  of  Goods  Act  (Definitions).  368 

*  Property  "  means  the  general  property  in  goodfl,  and  not  merely  a  special  Ch.XIII.  s.  1. 
property  :  scope  of  Sals 

^  Quality  of  goods  "  includes  their  state  or  condition  :  of  Ooods  Act. 

" Sale "  includes  a  bargain  and  sale  as  well  as  a  sale  and  delivery  :  "Sale.*' 

** Seller"  means  a  person  who  sells  or  agrees  to  sell  goods  :  «  Seller." 

'^ Specific  goods"  means  goods  identified  and  agreed  upon  at  the  time  a  con-  «  Specific 
tnct  of  sale  is  made  :  goods.*' 

"A  warranty,"  as  regards  England  and  Ireland,  means  an  agreement  with  "Warranty." 
reference  to  goods  which  are  the  subject  of  a  contract  of  sale,  but  collateral  to 
the  main  purpose  of  such  contract,  the  breach  of  which  gives  rise  to  a  claim 
for  damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the  contract  as 
repudiated  : 

As  r^ards  Scotland,  a  breach  of  warranty  shall  be  deemed  to  be  a  failure  to 
perform  a  material  part  of  the  contract. 

(2)  A  thing  is  deemed  to  be  done  in  "  good  faith  "  within  the  meaning  of  this  "Good  faith." 
Act  when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently  or  not. 

(3)  A  person  is  to  be  deemed  insolvent  vdthinthe  meaning  of  the  Act  who  "Insolvent" 
either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of  business,  or  cannot 

pay  lus  debts  as  they  become  due,  whether  he  has  committed  an  act  of  bank- 
ruptcy or  not^  and  whether  he  has  become  a  notour  bankrupt  or  not 

(4)  Qoods  are  in  a  "  deliverable  state"  within  the  meaning  of  this  Act  when  "  Deliverable 
they  are  in  such  a  state  that  the  buyer  would  under  the  contract  be  bound  to  state." 

take  delivery  of  them. 

(f)  Horses  and  other  Animals, 

Horses  and  other  domestic  animals  of  all  kinds  are  included  in  Animals, 
the  term  '^  personal  chattels,"  and  are  therefore  included  in  the  Act 
under  the  term  ''  goods."      The  sale  of  horses  is  additionally  Horses, 
regulated  by  two  statutes  of  early  date  which  are  specially  saved 
by  8.  22  (2)  of  the  Act. 


Sect.  2. — The  Text  of  the  Sale  of  Goods  Act, 

The  Sale  of  Goods  Act  contains  64  sections  only.  The  inter- 
pretation, repealing,  and  saving  clauses,  which  should  be  studied 
previously  to  studying  the  Act,  though  they  are  placed  hy  the 
Legislature  at  the  end  of  it,  have  been  already  dealt  with.  The 
remaining  sections  now  follow  in  their  order. 

Contract  of  Sale. 

1. — (1)  A  contract  of  sale  (b)  of  goods  (6)  is  a  contract  where  hy  the  "  Sale." 
seller  transfers,  or  agrees  to  transfer,  the  property  in  goods  to  the 
buyer  for  a  money  consideration,  called  the  "  price  "  (c).    There  may 
be  a  contract  of  sale  between  one  part  owner  and  another. 

(2)  A  contract  of  sale  may  be  absolute  or  conditional. 

(8)  Where  under  a  contract  of  sale  the  property  in  the  goods  is  Agreement 
transferred  from  the  seller  to  the  buyer  the  contract  is  called  a 

(6)  For  definition,  see  s.  62  (1),  p.  862,  (c)  As  to  price,  see  further,  s.  8. 

ante. 
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Oh.  XIII.  8.  2. 

Text  of  Sale  of 
Goods  Act 
{88.  1—4). 


Capacity  to 
buy  and  sell. 

**  Necessaries** 
for  infant, 
lunatic,  or 
drankard. 


''  sale" ;  bat  where  the  transfer  of  the  property  in  the  goods  is  to  take 
place  at  a  future  time  (d)^  or  subject  to  some  condition  thereafter 
to  be  fulfilled,  the  contract  is  called  an  ''  agreement  to  sell'* 

(4)  An  agreement  to  sell  becomes  a  sale  when  the  time  elapses, 
or  the  conditions  are  fulfilled  subject  to  which  the  property  in  the 
goods  is  to  be  transferred. 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general  law  con- 
cerning capacity  to  contract  (^),  and  to  transfer  and  acquire  property. 

Provided  that  where  necessaries  (/)  are  sold  and  delivered  to  an 
infant  or  minor  (9),  or  to  a  person  who  by  reason  of  mental 
incapacity  {h)  or  drunkenness  (i)  is  incompetent  to  contract,  be 
must  pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  condition 
in  life  of  such  infant  or  minor  or  other  person,  and  to  his  actual 
requirements  at  the  time  of  the  sale  and  delivery. 

Formalities  of  the  Contract. 


Contract  of 
sale,  how 
made* 


Contract  of 
sale  for  ten 
pounds  or 
upwards. 


3.  Subject  to  the  provisions  of  this  Act  (J )  and  of  any  statute  iniliat 
behalf,  a  contract  of  sale  may  be  made  in  writing  (either  with  or  with- 
out seal),  or  by  word  of  mouth,  or  partly  in  writing  and  partly  by 
word  of  mouth,  or  may  be  implied  from  the  conduct  of  the  parties. 
Corporations.  Provided  that  nothing  in  this  section  shall  affect  the  law  relating 
to  corporations  (k). 

4. — (1)  A  contract  for  the  sale  of  any  goods  of  the  value  of  ten 
pounds  or  upwards  shall  not  be  enforceable  by  action  (Z)  unless  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  contract,  or  in  part 
payment,  or  unless  some  note  or  memorandum  in  writing  (m)  of  the 
contract  be  made  and  signed  (n)  by  the  party  to  be  charged  or  his 
agent  in  that  behalf. 

(2)  The  provisions  of  this  section  apply  to  every  such  contract, 
notwithstanding  that  the  goods  may  be  intended  to  be  delivered  at 
some  future  time,  or  may  not  at  the  time  of  such  contract  be 
actually  made,  procured,  or  provided,  or  fit  or  ready  for  delivery, 
or  some  act  may  be  requisite  for  the  making  or  completing  thereof, 
or  rendering  the  same  fit  for  delivery  (0). 


(gQ  As  to  time,  see  further,  ss.  10  and 
56,  post. 

(e)  See  as  to  incapacity  of  lunatics, 
infants,  and  other?,  Ch.  YII.,  ante  ;  and 
as  to  capacity  of  married  women  to  bind 
their  separate  property,  see  Ch.  VIII., 
ante. 

(/)  See  Ch.  VII.,  s.  4,  ante. 

Ig)  I.e,,  a  person  nnder  21  Tears  of 
age ;  there  is  no  le^al  distinction  between 
an  infant  and  a  minor. 

(A)  See  Ch.  VII.,  s.  2. 

(i)  Id.,  8.  8. 


ij )  See  s.  4,  infra,  and  s.  61  (8),  ante, 
p.  861. 

{k)  See  Ch.  IX.,  ss.  4  and  5,  ante. 

[I)  But  the  contract  is  not  made  roid, 
nor  was  it  by  the  words  "  shall  not  be 
allowed  to  be  good'"  of  the  Statute  of 
Frauds :  see  Britain  r,  EossUer  (1879), 
11  Q.  B.  D.  123,  C.  A. 

(m)  See  cases  on  s.  4  of  the  Statute  of 
Frauds,  ante,  p.  105. 

{n)  The  signature  may  be  by  mark, 
initials,  or  print ;  see  ante,  {>.  107. 

(0)  The  nrst  two  sub-sections  of  s.  4 
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(8)  There  is  an  acceptance  of  goods  within  the  meaning  of  this  ^^'  ^^^^'  ^-  2- 
section  when  the  buyer  does  any  act  in  relation  to  the  goods  which  S^^^rf 
recognises  a  pre-existing  contract  of  sale,  whether  there  be  an    (Coniract). 
acceptance  in  performance  of  the  contract  or  not  (p), 

(4)  The  provisions  of  this  section  do  not  apply  to  Scotland.  Scotland. 


Subject-matter  of  Contract. 

6. — (1)  The  goods  which  form  the  subject  of  a  contract  of  sale  Existing  or 
may  be  either  existing  goods,  owned  or  possessed  by  the  seller,  or  '^      ^^ 
goods  to  be  manufactured  or  acquired  by  the  seller  after  the  making 
of  the  contract  of  sale,  in  this  Act  called  "  future  goods.*' 

(2)  There  may  be  a  contract  for  the  sale  of  goods,  the  acquisition 
of  which  by  the  seller  depends  upon  a  contingency  which  may  or 
may  not  happen. 

(S)  Where  by  a  contract  of  sale  the  seller  purports  to  effect  a 
present  sale  of  future  goods,  the  contract  operates  as  an  agreement 
to  sell  the  goods. 

6.  Where  there  is  a  contract  for  the  sale  of  specific  goods,  and  Goods  ^l^ich 
the  goods  without  the  knowledge  of  the  seller  have  perished  at  the     ^ 

time  when  the  contract  is  made,  the  contract  is  void  (q). 

7.  Where  there  is  an  agreement  to  sell  specific  goods,  and  Goods  perish- 
subsequently  the  goods,  without  any  fault  (r)  on  the  part  of  the  ^^  but  ^r 
seller  or  buyer,  perish  before  the  risk  passes  to  the  buyer,  the  aRrwment  to 
agreement  is  thereby  avoided  («). 


The  Price. 

8. — (1)  The  price  in  a  contract  of  sale  may  be  fixed  by  the  Ascertainment 
contract,  or  may  be  left  to  be  fixed  in  manner  thereby  agreed,  or  ^  ^"^* 
may  be  determined  by  the  course  of  dealing  between  the  parties. 

(2)  Where  the  price  is  not  determined  in  accordance  with  the 
foregoing  provisions  the  buyer  must  pay  a  reasonable  price.  What 
is  a  reasonable  price  is  a  question  of  fact  dependent  on  the 
circumstances  of  each  particular  case. 

9. — (1)  Where  there  is  an  agreement  to  sell  goods  on  the  terms  Aj^creement  to 
that  the  price  is  to  be  fixed  by  the  valuation  of  a  third  party,  and  tion.*^  ^  ^' 


sabstantially  re-enact  s.  17  of  the 
Statute  of  Frauds,  as  amended  by  9 
Geo.  4,  c.  14y  s.  7  ;  see  p.  102,  ante. 

{p)  Where  hay  sold  was  delivered  to 
the  buyer,  who  took  a  sample  from  it, 
and,  after  examining  that  sample,  said 
that  the  hay  was  not  equal  to  his  sample 
("by  which  he  must  have  meant  some 
sample  previously  given  to  him  in  con- 
nection with  a  contract  for  the  sale  of 
hay"),  and  that  he  would  not  have  it, 


there  was  held  to  be  evidence  of  an  act 
within  sub-s.  4,  and,  therefore,  of  accept- 
ance ;  AbboU  v.  WoU&y,  [1895]  2  Q.  B. 
97,  C.  A. 

\q)  Sect.  6  gives  the  effect  of  Couturu^r 
v.  Hastie  (1856),  9  H.  L.  C.  673. 

(r)  See  s.  62  (l)i  P-  362,  ante. 

{s)  Compare  Taylor  y,  Caldxoell  (1863), 
8  B.  &  S.,  as  to  avoidance  of  executory 
contract  for  use  of  room  by  destruction 
of  the  room  by  fire. 
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Oh.  XIII.  8. 2.  gnch  third  party  cannot  or  does  not  make  such  valaation,  the 
^QM^A^i  ^^  agreement  is   avoided ;    provided  that  if  the  goods  or  any  part 
9—11).      thereof  have  been  delivered  to  and  appropriated  by  the  bnyer  he 
must  pay  a  reasonable  price  therefor. 

(2)  Where  such  third  party  is  prevented  from  making  the 
valuation  by  the  fault  of  the  seller  or  buyer,  the  party  not  in 
fault  may  maintain  an  action  for  damages  against  the  party  in 
fault. 


Sale  at  yalua 
Mon—cont, 


Stipulations 
as  to  time. 


"  Month." 


When  condi- 
tion to  be 
treated  as 
warranty. 


Conditions  {t)  and  Warranties  {u). 

10. — (1)  Unless  a  different  intention  appears  from  the  terms 
of  the  contract,  stipulations  as  to  time  of  payment  are  not  deemed 
to  be  of  the  essence  of  a  contract  of  sale  (r).  Whether  any  other 
stipulation  as  to  time  is  of  the  essence  of  the  contract  or  not 
depends  on  the  terms  of  the  contract. 

(2)  In  a  contract  of  sale  *'  month  '*  means  primd  facie  calendar 
month  (x). 

11. — (1)  In  England  or  Ireland — 

(a)  Where  a  contract  of  sale  is  subject  to  any  condition  to  be 

fulfilled  biy  the  seller,  the  buyer  may  waive  the  condition,  or 
may  elect  to  treat  the  breach  of  such  condition  as  a  breach 
of  warranty,  and  not  as  a  ground  for  treating  the  contract  as 
repudiated. 

(b)  Whether  a  stipulation  in  a  contract  of  sale  is  a  condition, 

the  breach  of  which  may  give  rise  to  a  right  to  treat  the 
contract  as  repudiated,  or  a  warranty,  the  breach  of  which 
may  give  rise  to  a  claim  for  damages  but  not  to  a  right  to 
reject  the  goods  and  treat  the  contract  as  repudiated,  depends 
in  each  case  on  the  construction  of  the  contract.  A  stipu- 
lation may  be  a  condition,  though  called  a  warranty  in  the 
contract  (y) : 

(c)  Where  a  contract  of  sale  is  not  severable  (z),  and  the  buyer 

has  accepted  the  goods,  or  part  thereof,  or  where  the  contract 
is  for  specific  goods,  the  property  in  which  has  passed  to  the 
buyer  (a),  the  breach  of  any  condition  to  be  fulfilled  by  the 


(t)  See  8.  11  (1),  (b). 

(u)  See  s.  11  (1),  (a),  and  ss.  63  and 
62. 

{v)  By  8.  25,  sub-s.  7  of  the  Jadicaturo 
Act,  1873,  ''stipulations"  as  to  time, 
which  would  not  ''before  the  commence- 
ment of  the  Judicature  Acts  "  have  been 
deemed  to  be  or  to  have  become  of  the 
essence  of  such  contracts  in  a  Court  of 
equity,  shall  receive  in  all  Courts  the 
same  construction  and  effect  as  they 
would  have  theretofore  received  in  Courts 
of  equity. 


(a;)  As  in  statutes,  by  virtue  of  s.  8  of 
the  Interpretation  Act,  1889,  and  the 
law  merchant  {fVebb  v.  Firmanna,  3 
M.  &  W.  473),  but  altering  the  common 
law  rule  by  which  month  meant  lunar 
month  (Loam  v.  Hooper^  6  T.  R.  244). 

{y)  This  appears  to  have  been  suggested 
by  Chanter  v.  Hopkins  (1838),  4  VLk  W. 
404. 

(2)  See,  e.g.,  Beuter  t.  Sola  (1879),  4 
C.  P.  D.  239. 

(a)  See  88.  17  and  18. 
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seller  can  only  be  treated  as  a  breach  of  warranty,  and  not  Ch.  XIII.  s.  2. 
as  a  ground  for  rejecting  the  goods  and  treating  the  contract   ^J^^^^f^ 
as  repudiated,  unless  there  be  a  term  of  the  contract,  express    {Conditions 
or  implied,  to  that  eflfect.  "^  S^*^ 

(2)  In  Scotland,  failure  by  the  seller  to  perform  any  material 

part  of  a  contract  of  sale  is  a  breach  of  contract,  which  entitles  the   ^^ 
buyer  either  within  a  reasonable  time  after  delivery  to  reject  the 
goods  and  treat  the  contract  as  repudiated,  or  to  retain  the  goods 
and  treat  the  failure  to  perform  such  material  part  as  a  breach 
which  may  give  rise  to  a  claim  for  compensation  or  damages  (&). 

(8)  Nothing  in  this  section  shall  affect  the  case  of  any  condition  Saying  for 
or  warranty,  fulfilment  of  which  is  excused  by  law  by  reason  of  ^poss^^i^i^* 
impossibility  (c)  or  otherwise  (d). 

12.  In  a  contract  of  sale,  unless  the  circumstances  of  the  contract  implied 
are  such  as  to  show  a  different  intention,  there  is —  undertaking 

'  as  to  title. 

(1)  An  implied  condition  on  the  part  of  the  seller  that  in  the 

case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that  in  the 
case  of  an  agreement  to  sell  he  will  have  a  right  to  sell 
the  goods  at  the  time  when  the  property  is  to  pass  {e) : 

(2)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy  Quiet  posses- 

quiet  possession  of  the  goods  (/)  :  ^^^' 

(3)  An  implied  warranty  that  the  goods  shall  be  free  from  any  Freedom  from 

charge  or  incumbrance  in   favour  of  any  third  party,  not  ™*^^™  "^^• 
declared  or  known  to  the  buyer  before  or  at  the  time  when 
the  contract  is  made  (g). 

13.  Where  there  is  a  contract  for  the  sale  of  goods  by  descrip-  Sale  by 
tion,  there  is  an  implied  condition  that  the  goods  shall  correspond   ^^^l**^^®"- 
with  the  description  (h) ;  and  if  the  sale  be  by  sample  as  well  as 

by  description,  it  is  not  sufficient  that  the  bulk  of  the  goods 
corresponds  with  the  sample  if  the  goods  do  not  also  correspond 
\rith  the  description  (i). 

14.  Subject  to  the  provisions  of  this  Act  (A;)  and  of  any  statute  Implied  con- 
in  that  behalf  (0,  there  is  no  implied  warranty  or  condition  as  to  quality^  ^ 

fitness. 

(6)  Snb-s.   2   re-enacts    s.    5  of   the  (/)  Compare,  as  to  real  property,  s.'  7 

McTcantile  Law  Amendment  (Scotland)  (1),  A,  of  the  Conveyancing  Act,  IsSl, 

Act,  1856,  19  k  20  Vict  c.  60,  repealed  44  &  45  Vict.  c.  41. 

by  8.  60  of  this  Act.  (g)  Compare  as  in  the  last  note  sug- 

{e)  See  ss.  6  and  7  and  notes  thereto  ;  gested. 

also  Elphicky.  Barnes  (1880),  5  C.  P.  D.  {h)  This  is  based  on  Lord  Blackburn's 

321,  and  post,  Ch.  XXII.,  s.  6.  judgment  in  Botoes  v.  Shand  (1877),  2 

(cQ  It  18  submitted  that  this  does  not  App.  Cas.  455. 

mean  tjusdem  geruris  with  impossibility.  (i)  See  s.  15,   and  Nichols  v.  Oodts 

See  Ch.  XXII.  s.  6,  post,  for  possible  (1854),  10  Ex.  191. 

meanings.  {k)  See  ss.  15,  55. 

(e)  Ab  to  specific   chattels,  the  law  \l)  See,   e.g.,  the  Chain  Cables  and 

appears  to  have  been  otherwise  before  Anchors  Act,  1874,  37  &  88  Vict.  c.  51, 

tne  Act;   see   Motley  t.   AttefnJborough  s.  4,  Chit.  Stat,  tit  ** Shipping," 
(1849),  8  Ex.  500. 
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(88.  14,  16). 

Implied  condi- 
tions as  to 
quality  or  fit- 
ness.— eorU. 


Cw.XlII.  8. 2.  the  quality  or  fitnesB  for  any  particular  purpose  of  goods  supplied 
^Jods  Act     ^^^®r  ^  contract  of  sale  (m),  except  as  follows  : — 

(1)  Where  the  buyer,  expressly  or  by  implioationy  makes  known 
to  the  seller  the  particular  purpose  for  which  the  goods  are 
required,  so  as  to  show  that  the  buyer  relies  on  the  seller's 
skill  or  judgment,  and  the  goods  are  of  a  description  which 
it  is  in  the  course  of  the  seller's  business  to  supply  (whether 
he  be  the  manufacturer  or  not)  (n),  there  is  an  implied  con- 
dition that  the  goods  shall  be  reasonably  fit  for  such  pur- 
pose (o),  provided  that  in  the  case  of  a  contract  for  the  sale 
of  a  specified  article  under  its  patent  or  other  trade  name  ( p), 
there  is  no  implied  condition  as  to  its  fitness  for  any  par- 
ticular purpose : 

(2)  Where  goods  are  bought  by  description  from  a  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the  manu- 
facturer or  not),  there  is  an  implied  condition  that  the  goods 
shall  be  of  merchantable  quality  (q) ;  provided  that  if  the 
buyer  has  examined  the  goods,  there  shall  be  no  implied  con- 
dition as  regards  defects  which  such  examination  ought  to 
have  revealed : 

(8)  An  implied  warranty  or  condition  as  to  quality  or  fitness 

for  a  particular  purpose  may  be  annexed  by  the  usage  of 

trade  (r). 
(4)  An    express  warranty  or    condition    does  not  negative  a 

warranty  or  condition  implied  by  this  Act  unless  inconsistent 

therewith  («). 


Implied  con- 
ditions of 
sale  by 
sample. 


Correspond- 
ence of  balk. 

Opportunity 
of  comparison. 


Sale  by  Sample. 

16. — (1)  A  contract  of  sale  is  a  contract  for  sale  by  sample 
where  there  is  a  term  in  the  contract,  express  or  implied,  to  that 
effect. 

(2)  In  the  case  of  a  contract  for  sale  by  sample — 

(a)  There  is  an  implied  condition  that  the  bulk  shall  correspond 

with  the  sample  in  quality  (f) : 

(b)  There   is  an  implied   condition  that  the  buyer  shall  have 


(m)  The  rule  being,  as  before  the  Act, 
"caveat  emptor,"  as  to  which  see 
Broom's  Legal  Maxims,  and  Jones  y. 
Just  (1868),  L.  R.,  3  Q.  B.  197. 

(n)  This  does  not  seem  to  imply  a 
condition  that  the  goods  are  of  the 
manufacturers'  own  make,  thus  altering 
the  law  oT  Johnson  v.  Maylton  (1881),  7 
Q.  B.  D.  488. 

(o)  Although  the  defect  be  latent. 
See  Itandallv.  Nnrson  (1877),  2  Q.  B. 


D.  102 ;  but  compare  aub-a.  2. 

(p)  See  Chanter  ▼.  ffopkitu  (1838), 
4  M.  &  W.  399. 

(q)  This  is  based  on  Jones  y.  Just 
(1868),  L.  K.,  S  Q.  B.  197. 

(r)  See  also  s.  55. 

(5)  This  is  based  on  £igge  y.  Parkit^ 
son  (1862),  31  L.  J.,  £x.  801. 

(0  By  s.  62  (1),  "quality  of  goods" 
includes  their  state  or  condition. 


Sect.  2.— Text  of  Sale  of  Goods  Act  (ss.  16—18).  8t>9 

a  reasonable  opportunity  of  comparing  the  bulk  with  the  Ch.  XIII.  b.  2. 

1     /  \  Text  of  Ad 

sample  (tt):  (TraJferof 

(c)  There  is  an  implied  condition  that  the  goods  shall  be  free    Property). 
from  any  defect,  rendering  them  unmerchantable,  which 
would  not  be  apparent  on  reasonable   examination  of  the 
sample  (x). 

Transfer  of  Property  as  between  Seller  and  Buyer* 

16.  Where  there  is  a  contract  for  the  sale  of  ^unascertained  ^^^^^^^ 
goods  no  property  (y)  in  the  goods  is  transferred  to  the  buyer  unless  goods  does  not 
«,dnntU  the  goods  are  ascertained.  S^ST^ 

17. — (1)  Where  there  is  a  contract  for  the  sale  of  specific  or  property  in 
ascertained  fifoods  the  property  in  them  is  transferred  to  the  aBcwtained 

'^  *^     *      •'  goodspasses 

buyer  at  such  time  as  the  parties  to  the  contract  intend  it  to  be  when  intended 
transferred.  ^  P""' 

(2)  For  the  purpose  of  ascertaining  the  intention  of  the  parties 
r^rd  shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the 
parties,  and  the  circumstances  of  the  case. 

18.  Unless  a  different  intention  appears,  the  following  are  rules  'Roiw  for 
for  ascertaining  the  intention  of  the  parties  as  to  the  time  at  which  intention  of 
the  property  in  the  goods  is  to  pass  to  the  buyer.  gS^?f  ^*? 

Rule  1. — ^Where  there  is  an  unconditional  contract  for  the  sale  ^^  pwsing. 
of  specific  goods,  in  a  deliverable  state  (j?),  the  property  in  the 
goods  passes  to  the  buyer  when  the  contract  is  made,  and  it 
is  immaterial  whether  the  time  of  payment  or  the  time  of 
delivery  (a),  or  both,  be  postponed. 
Rule  2. — ^Where  there  is  a  contract  for  the  sale  of  specific  goods 
and  the  seller  is  bound  to  do  something  to  the  goods,  for 
the  purpose  of  putting  them  into  a  deliverable  state  (z)y  the 
property  does  not  pass  unljil  such  thing  be  done,  and  the 
buyer  has  notice  thereof. 
Rule  8. — ^Where  there  is  a  contract  for  the  sale  of  specific  goods 
in  a  deliverable  state  (z),  but  the  seller  Is  bound  to  weigh, 
measure,  test,  or  do  some  other  act  or  thing  with  reference 
to  the  goods  for  the  purpose  of  ascertaining  the  price,  the 
property  does  not  pass  until  such  act  or  thing  be  done,  and 
the  buyer  has  notice  thereof  (b). 

(tt)  See  HeUbuU  y.  Hickson  (1872),  merely  a  special  property. 

L.  R.,  7C.  P.  438.  {z)  For   deiSnition,   in    8.    62  (1),   of 

{»)  Tliis  is  based  on  Mody  t.  Gregson  "  deliverable  state,"  see  p.  863,  ante. 

(1868),  L.R.,  4  Ex.  9,  Ex.  Ch.,  approved  (a)  By  s.   62  (1),   "  delivery '*  means 

in  Drummmd  v.  Van  Ingen  (1887),  12  "voluntary  transfer  5t  possession  from 

App.  Cas.  284.  one  person  to  another." 

(y)  By  s.  62  (1),  "property"  means  (6)  See  Aeraman  v.  Morice  (1849),  8 

the  general  property  in  goods,  and  not  C.  B.  449. 

C.C.  B  B 
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Chap.  XIII. — Contracts  for  Sale  of  GooDa 


Ch.  XITI.  8. 2. 

SaU  of  Ooads 
Ad,  «.  18 

(Tralnsferqf 
Property), 

Delivery  on 
*'  sale  or 
return." 


RMerration 
by  seller 
or'  right  of 
diapmL 


Bale  4. — When  goods  are  delivered  to  the  buyer  on  approval  or 
**  on  sale  or  return  "  (c)  or  other  similar  terms  (d)  the  pro- 
perty therein  passes  to  the  buyer — 

(a)  When  he  signifies  his  approval  or  acceptance  to  the  seller  or 
does  any  other  act  adopting  the  transaction: 

(b)  If  he  does  not  signify  his  approval  or  acceptance  to  the  seller 

but  retains  the  goods  without  giving  notice  of  rejection, 
then,  if  a  time  has  been  fixed  for  the  return  of  the  goods, 
on  the  expiration  of  such  time,  and,  if  no  time  has  been 
fixed,  on  the  expiration  of  a  reasonable  time.  What  is  a 
reasonable  time  is  a  question  of  fact  (e). 

Bule  5. — (1)  Where  there  is  a  contract  for  the  sale  of  unascer- 
tained or  future  goods  (/)  by  description  (g),  and  goods  of 
that  description  and  in  a  deliverable  state  (h)  are  uncon- 
ditionally appropriated  to  the  contract,  either  by  the  seller 
with  the  assent  of  the  buyer,  or  by  the  buyer  with  the 
assent  of  the  seller,  the  property  in  the  goods  thereupon 
passes  to  the  buyer.  Such  assent  may  be  express  or 
implied,  and  may  be  given  either  before  or  after  the 
appropriation  is  made : 

(2)  Where,  in  pursuance  of  the  contract,  the  seller  delivers  the 
goods  to  the  buyer  or  to  a  carrier  or  other  bailee  or  cus- 
todier (whether  named  by  the  buyer  or  not)  for  the  purpose 
of  transmission  to  the  buyer,  and  does  not  reserve  the  right 
of  disposal,  he  is  deemed  to  have  unconditionally  appro- 
priated the  goods  to  the  contract 

19. — (1)  Where  there  is  a  contract  for  the  sale  of  specific  goods 
or  where  goods  are  subsequently  appropriated  to  the  contract,  the 
seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve 
the  right  of  disposal  of  the  goods  until  certain  conditions  are 
fulfilled.  In  such  case,  notwithstanding  the  delivery  of  the  goods 
to  the  buyer,  or  to  a  carrier  or  other  bailee  or  custodier  for  the 
purpose  of  transmission  to  the  buyer,  the  property  in  the  goods 


(c)  As  to  delivery  of  horse  on  sale  or 
return,  see  JSx  parte  Wingfield,  In  re 
Florence  (1879),  10  Ch.  D.  691,  C.  A. 

{d)  In  JSlpkick  y.  Barnes  (1880),  5  0. 
P.  D.  821,  a  horse  was  sold  hy  the  plain- 
tiff to  the  defendant  on  condition  that  it 
should  he  taken  away  hy  the  defendant 
and  tried  hy  him  for  eight  days,  and 
returned  hy  the  defendant  at  the  end  of 
eight  days,  if  the  defendant  did  not 
think  it  suitable  for  his  purposes.  The 
horse  died  on  the  third  day  after  it  was 
placed  in  the  defendant's  stable,  without 
fault  of  either  party.  Held,  that  the 
plainti£f  could  not  recover  the  price. 


(e)  See  also  s.  29  (4)  and  s.  56. 
Greenwich  or  Dublin  time  are  meant  by 
any  expressions  as  to  time  in  an  instru- 
ment, by  virtue  of  the  Statutes  (Defini- 
tion of  Time)  Act,  1880,  43  k  44  Vict. 
c.  9,  Chit.  Stet,  tit  "Act  of  Parlia- 
ment. " 

(/)  By  8.  62  (1),  "future  goods" 
mean  "goods  to  be  manufactured  or 
acquired  by  the  seller  after  the  making 
of  the  contract  of  sale " ;  and  see 
s.  5  (1). 

ig)  See  as.  13  and  14. 

(h)  See  8.  62  (1). 


Sect.  2. — Text  of  Sale  of  Goods  Act  (ss.  19 — 21). 
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does  not  pass  to  the  buyer  until  the  conditions  imposed  by  the  Ch.  XIII.  8.2. 
seller  are  fulfilled.  Text  of  Act, 

(2)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods 
are  deliverable  to  the  order  of  the  seller  or  his  agent,  the  seller  is 
primd  facie  deemed  to  reserve  the  right  of  disposal  (t). 

(3)  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price, 
snd  transmits  the  bill  of  exchange  (A;)  and  bill  of  lading  (2)  to  the 
buyer  together  to  secure  acceptance  or  payment  of  the  bill  of 
exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if  he  does 
not  honour  the  bill  of  exchange,  and  if  he  wrongfully  retains  the 
bill  of  lading  the  property  in  the  goods  does  not  pass  to  him  (m). 

20.  Unless  otherwise  agreed,  the  goods  remain  at  the  seller's  Risk  primd 
risk  until  the  property  therein  is  transferred  to  the  buyer,  but-^^^^^. 
when  the  property  therein  is  transferred  to  the  buyer,  the  goods 
are  at  the  buyer's  risk  whether  delivery  has  been  made  or  not. 

Provided  that  where  delivery  has  been  delayed  through  the 
fault  (n)  of  either  buyer  or  seller  the  goods  are  at  the  risk  of  the 
party  in  fault  as  regards  any  loss  which  might  not  have  occurred 
but  for  such  fault. 

Provided  also  that  nothing  in  this  section  shall  affect  the  duties 
or  liabilities  of  either  seller  or  buyer  as  a  bailee  or  custodier  of  the 
goods  of  the  other  party. 


Transfer  of  Title. 

21. — (1)  Subject  to  the  provisions  of  this  Act(o),  where  goods  Sale  by  person 
are  sold  by  a  person  who  is  not  the  owner  thereof,  and  who  does  ^°  °^^®'^- 
not  sell  them  under  the  authority  or  with  the  consent  of  the  owner, 
the  buyer  acquires  no  better  title  to  the  goods  than  the  seller  had, 
unless  ip)  the  owner  of  the  goods  is  by  his  conduct  precluded  from 
denying  the  seller's  authority  to  sell. 

(2)  Provided  also  that  nothing  in  this  Act  shall  affect — 

(a)  The  provisions  of  the  Factors  Acts  (f),  or  any  enactment 

enabling  the  apparent  owner  of  goods  to  dispose  of  them  as 
if  he  were  the  true  owner  thereof  (r) ; 

(b)  The  validity  of  any  contract  of  sale  under  any  special  common 


(«1  Thu  is  based  oxr  Mirabila  y.  OUo- 
man  Bank  (1878),  8  Ex.  D.  164. 

{k)  See  Bills  of  Exchange  Act,  1882, 
Ch.  XVI.,  port. 

{V)  See  Bills  of  Lading  Act,  1855,  18 
A  19  Viet.  c.  Ill,  Chit  Stat.,  tit. 
••  Shipping,"  and  p.  449,  post. 

(w)  See  Oqg  t.  Shul^  (1875),  1  C.  P. 
D.  47. 

(*)  By   8.   62    (1),    "fault"    means 
•*  wiongftil  act  or  default." 
(o)  See  88.  22-25. 


(p)  This  saving  clause  is  apparently 
suggested  by  Fickard  v.  Sears  (1887), 
6  M.  &  E.  476. 

iq)  I.e.  the  Factors  Act,  1889,  52  &  53 
Yict.  c.  45  (ante,  p.  266),  and  the 
Factors  (Scotland)  Act,  1890,  58  k  54 
Yict  c.  40 ;  and  see  s.  25  (1),  and  the 
proviso  of  8.  47  of  this  Act. 

(r)  See,  e.g.,  the  Bills  of  Sale  Acts, 
Chit.  Stat,  tit  "Bill  of  Sale,"  and  the 
Bills  of  Lading  Act,  1855,  id.,  tit 
"Shipping." 
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Chap.  XIII. — Contracts  foh  Sale  of  Goods, 


Oh.  XIII.  8.  2 

Text  of  Sale 

of  Goods  Act 

{Transfer 

ofTUle, 

88,  22—25). 

Market  overt. 


Horses. 


Scotland. 

Sale  under 
voidable  title. 


Revesting 
of  property 
in  stolen 
goods  on  con- 
viction of 
offender. 


Scotland. 

Seller  or 
buyer  in  pos- 
seraion  after 
sale. 


law  or  statutory  power  of  sale  («)  or  under  the  order  of  a 
court  of  competent  jurisdiction  (t). 

22. —  (1)  Where  goods  are  sold  in  market  overt  (u),  according  to 
the  usage  of  the  market,  the  buyer  acquires  a  good  title  to  the 
goods,  provided  he  buys  them  in  good  faith  and  without  notice  of 
any  defect  or  want  of  title  on  the  part  of  the  seller. 

(2)  Nothing  in  this  section  shall  affect  the  law  relating  to  the 
sale  of  horses  (x). 

(8)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

23.  When  the  seller  of  goods  has  a  voidable  title  thereto,  but 
his  title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer 
acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good 
faith  and  without  notice  of  the  seller^s  defect  of  title. 

24. — (1)  Where  goods  have  been  stolen  (y)  and  the  offender  is 
prosecuted  to  conviction,  the  property  in  the  goods  so  stolen  revests 
in  the  person  who  was  the  owner  of  the  goods,  or  his  personal 
representative,  notwithstanding  any  intermediate  dealing  with 
them,  whether  by  sale  in  market  overt  or  otherwise  (z). 

(2)  Notwithstanding  any  enactment  to  the  contrary  (a),  where 
goods  have  been  obtained  by  fraud  or  other  wrongful  means  not 
amounting  to  larceny  (b),  the  property  in  such  goods  shall  not 
revest  in  the  person  who  was  the  owner  of  the  goods,  or  his 
personal  representative,  by  reason  only  of  the  conviction  of  the 
offender. 

(8)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

26. — (1)  Where  a  person  having  sold  goods  continues  or  is  in 
possession  of  the  goods,  or  of  the  documents  of  title  (c)  to  the  goods, 


(s)  E.g.  under  a  distress  for  rent,  by 
2  W.  &  M.,  sesa.  1,  c.  5. 

(0  See,«.<7.,  R.  S.  C,  Ord.  XIIL,  rule 
18,  Ord.  L.,  rule  2. 

(»)  **  Market  overt  *'  is  any  open  public 
and  legal  market,  Lee  v.  Bayes  (1856), 
18  C.  B.  599  :  and  also,  in  the  City  of 
London,  any  shop  {Hargreane  v.  Spink, 
[1892]  1  Q.  B.  25  :  in  that  caae  it  was 
neld  by  Wills,  J. ,  that  the  sale  of  jewels 
to  a  jeweller  in  the  City  of  London,  in  a 
show-room  over  a  shop,  was  not  a  sale  in 
market  overt,  and  intimated  that  tlie 
custom  of  market  overt  in  the  City  does 
not  apply  where  the  shop-keeper  is  the 
purchaser,  not  the  seller). 

{x)  See  2  &  3  Ph.  &  M.  c.  7,  and  31 
Eliz.  c.  12,  Chit  Stet,  tit.  ''Horses," 
by  which  provision  is  made  for  register- 
ing the  sale  of  horses  in  markets  and 
fairs,  and  the  recovery  by  the  true  owner 
of  stolen  horses  sold  there ;  and  see 
Moran  v.  JPiU  (1873),  42  L.  J.,  Q.  B.  47. 

{y)  This  does  not  include  larceny  by  a 
bailee  (Payne  v.  Wil8(m,  [1895]  I  Q.  B. 
653). 


(£)  As  to  obtaining  an  order  from  the 
Judge  before  whom  the  offender  is  trie«l 
for  restitution  of  the  goods,  see  Larceny 
Act,  1861,  24  &  26  Vict  c.  100,  a  100, 
Chit  Stat,  tit  ^'Criminal  Law  (Offences 
against  Property)"  ;  and  for  order  for 
payment  to  the  purchaser  of  mont^y 
found  on  the  offender,  see  Criminal  Law 
Amendment  Act,,  1867,  30  k  31  Vict  c. 
35,  8.  9,  id.,  tit  "Criminal  Law." 

(a)  See  the  enactments  referred  to  in 
the  last  note. 

(b)  The  restriction  of  revesting  to 
cases  of  larceny  is  an  alteration  of  the 
law  suggested  by  Beniley  v.  FUmont 
(1887),  12  App.  Cas.  471,  where  the 
House  of  Lords,  ovemiUng  Moyee  v. 
Newin^Um  (1878),  4  Q.  B.  D.  32,  held 
that  under  s.  100  of  the  Larceny  Act, 
1861,  the  property  in  goods  obtained 
by  false  pretences  from  the  owner 
revested  in  him  on  conviction  of  the 
offender. 

(c)  For  definition  "documents  of  title," 
see  s.  62  (1),  p.  362,  ante. 


Sect.  2.— Text  of  Sale  of  GtooDS  Act  (ss.  26,  26). 
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the  delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  Ch.  XIII.  a.  2. 
acting  for  him,  of  the  goods  or  documents  of  title  under  any  sale,    ^^  ^-^^^ 
pledge,  or  other  disposition  thereof,  to  any  person  receiving  the      ofTUle, 
same  in  good  faith  and  without  notice  of  the  previous  sale,  shall   "'  ^^*  ^' 
have  the  same  effect  as   if  the  person   making  the   delivery  or  Possession 
transfer  were  expressly  authorized  by  the  owner  of  the  goods  to 
make  the  same  {d). 

(2)  Where  a  person  having  bought  or  agreed  to  buy  (e)  goods 
obtains,  with  the  consent  of  the  seller,  possession  of  the  goods  or 
the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that 
person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or 
documents  of  title,  under  any  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  any  lien  or  other  right  of  the  original  seller  in  respect  of 
the  goods,  shall  have  the  same  effect  as  if  the  person  making  the 
delivery  or  transfer  were  a  mercantile  agent  in  possession  of  the 
goods  or  documents  of  title  with  the  consent  of  the  owner  (/). 

(8)  In  this  section  the  term  ''  mercantile  agent  "  has  the  same  ''Mercantile 
meaning  as  in  the  Factors  Acts  {g).  *^^*' 

26. — (1)  A  writ  of  fieri  facias  or  other  writ  of  execution  against  Writs  of  exe- 
goods  shall  bind  the  property  in  the  goods  of  the  execution  debtor  ^ods^to^d 
as  from  the  time  when  the  writ  is  delivered  to  the  sheriff  to  be  %™  delivery 

01  wnlta 

executed ;  and,  for  the  better  manifestation  of  such  time,  it  shall 
be  the  duty  of  the  sheriff,  without  fee,  upon  the  receipt  of  any  such 
writ  to  endorse  upon  the  back  thereof  the  hour  (/^),  day,  month,  and 
year  when  he  received  the  same. 

Provided  that  no  such  writ  shall  prejudice  the  title  to  such  goods  Saying  for 
acquired  by  any  person  in  good  faith  and  for  valuable  consideration,  purchaser, 
unless  such  person  had  at  the  time  when  he  acquired  his  title 
notice  that  such  writ  or  any  other  writ  by  virtue  of  which  the 
{^oods  of  the  execution  debtor  might  be  seized  or  attached  had 
been  delivered  to  and  remained  unexecuted  in  the  hands  of  the 
sheriff. 


{d)  Sttb-8.  I  repeats  s.  8  of  the  Fac- 
tors Act,  1889,  wnich  is  not  repealed. 

(t)  The  expression  ''having  agreed  to 
bny"  means  a  person  who  has  bound 
himself  by  agreement  to  bay,  and  does 
not  include  a  person  who  has  an  option 
TO   buy,  as  under   the    ordinary  nire- 

fiurchase  agreement ;  HeUry  y.  Matthews, 
1895]  A.  C.  471,  reversing  C.  A.,  and 
restoring  decision  of  Coleridge,  C.  J., 
And  Day,  J.,  and  distinguishing  Lee  v. 
Butler/[IS9S]  2  Q.  B.  318,  C.  A.,  in 
which  there  was  an  obligation  to  buy. 

Where  a  merchant  sold  wine  stored  in 
the  cellars  of  a  warehouseman,  and  after- 
wards pledged  the  wine  to  the  ware- 
houseman lor  advances  made  in  good 


faith  without  notice  of  the  sale,  it  was 
held  that  the  pledge  conferred  no  title  to 
the  wine  ;  Nicholson  v.  Harper,  [1895] 
2  Ch.  416,  per  North,  J. 

(/)  Sub-s.  2  repeats  s.  9  of  the 
Factors  Act,  1889. 

(g)  By  s.  1  (1)  of  the  Factors  Act, 
1889,  52  k  58  Yict  c.  45,  the  expression 
"  mercantile  agent "  means  "  a  mercan- 
tile agent  having,  in  the  customary 
course  of  his  business  as  such  agent, 
authority  either  to  sell  goods,  or  to 
consign  goods  for  the  purpose  of  sale,  or 
to  buy  goods,  or  to  raise  money  on  the 
security  of  goods." 

(A)  Greenwich  or,  in  Ireland,  Dublin 
time  ;  see  p.  870  (e),  ante. 
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Ch,  XIII.  8. 2.      ^2)  In  this   section  the  term   "sheriflF"   includes  any  officer 
ofOiSdsAci  charged  with  the  enforcement  of  a  writ  of  execution. 
(-^«^^^J22f**      (8)  The  provisions  of  this  section  do  not  apply  to  Scotland  (i). 


"Sheriff:" 
Scotland. 

Ditties  of 
seller  and 
buyer. 

Payment  and 
delivery  are 
concorrent 
conditions. 


Bnlesas  to 
deliyeiy. 


Place. 


Time. 


Third  person's 
possession. 


Hour. 


Expenses. 


Performance  of  the  Contract. 

27.  It  is  the  duty  of  the  seller  to  deliver  (A;)  the  goods,  and  of 
the  buyer  to  accept  (Z)  and  pay  for  them,  in  accordance  with  the 
terms  of  the  contract  of  sale. 

28.  Unless  otherwise  agreed,  delivery  of  the  goods  and  payment 
of  the  price  are  concurrent  conditions ;  that  is  to  say,  the  seller 
must  be  ready  and  willing  to  give  possession  of  the  goods  to  the 
buyer  in  exchange  for  the  price,  and  the  buyer  must  be  ready  and 
willing  to  pay  the  price  in  exchange  for  possession  of  the 
goods  (m). 

29. — (1)  Whether  it  is  for  the  buyer  to  take  possession  of  the 
goods  or  for  the  seller  to  send  them  to  the  buyer  is  a  question 
depending  in  each  case  on  the  contract,  express  or  implied,  between 
the  parties.  Apart  from  any  such  contract,  express  or  implied, 
the  place  of  delivery  is  the  seller's  place  of  business,  if  he  have  one, 
and  if  not,  his  residence :  Provided  that,  if  the  contract  be  for  the 
sale  of  specific  goods,  which  to  the  knowledge  of  the  parties  when 
the  contract  is  made  are  in  some  other  place,  then  that  place  is  the 
place  of  delivery. 

(2)  Where  under  the  contract  of  sale  the  seller  is  bound  to  send 
the  goods  to  the  buyer,  but  no  time  for  sending  them  is  fixed,  the 
seller  is  bound  to  send  them  within  a  reasonable  time. 

(8)  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of 
a  third  person,  there  is  no  delivery  by  seller  to  buyer  unless  and 
until  such  third  person  acknowledges  to  the  buyer  that  he  holds 
the  goods  on  his  behalf;  provided  that  nothing  in  this  section 
shall  affect  the  operation  of  the  issue  or  transfer  of  any  document 
of  title  (n)  to  goods. 

(4)  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual 
unless  made  at  a  reasonable  hour.  What  is  a  reasonable  hour  is 
a  question  of  fact  (o). 

(5)  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to 


(f )  The  2<)th  section,  with  the  addition 
of  the  word  "hour/*  re-enacts  s.  16  (in 
Revised  Statutes  numbered  15)  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3, 
repealed  by  s.  60  of  this  Act. 

{k)  By  s.  62  (1),  "delivery"  means 
*' voluntary  transfer  of  possession  from 
one  person  to  another.*' 

{1}  See  s.  Z6,  and  as  to  goods  of  the 
value  of  lOl.  or  more,  see  s.  4. 


(m)  This  is  based  on  Withers  v. 
Beynolda  (1881),  2  B.  &  Ad.  882. 

(n)  For  definition  of  ''document  of 
title,"  see  s.  62  (1),  p.  362,  ante. 

(o)  See  also  s.  56.  From  Startup  v. 
Macdonald  (1848),  6  M.  &  G.  593,  it  seems 
that  before  the  Act  the  reasonableness  of 
the  hour  was  considered  to  be  a  question 
of  law. 


Sect.  2.— Text  of  Sale  of  Goods  Act  (ss.  29—32).  876 

pntiing  the  goods  into  a  deliyerable  state  (p)  must  be  borne  by  the  ^^  ^^^^  ^  ^ 

„ii  „  Text  qf  Ad 

■*"^*  {Per/ormafUi$, 

30. — (1)  Where  the  seller  delivers  to  the  buyer  a  quantity  of  «.  3»— 88). 
goods  less  than  he  contracted  to  sell,  the  buyer  may  reject  them,  Wron^; 
but  if  the  buyer  accepts  the  goods  so  delivered  he  must  pay  for  ^''*^*^^' 
ihem  at  the  contract  rate. 

(2)  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods  More, 
larger  than  he  contracted  to  sell,  the  buyer  may  accept  the  goods 
included  in  the  contract  and  reject  the  rest,  or  he  may  reject  the 
whole.   If  the  buyer  accepts  the  whole  of  the  goods  so  delivered  he 
must  pay  for  them  at  the  contract  rate. 

(8)  Where  the  seller  delivers  to  the  buyer  the  goods  he  con*  Mixed, 
traeted  to  sell  mixed  with  goods  of  a  different  description  not 
included  in  the  contract,  the  buyer  may  accept  the  goods  which 
are  in  accordance  with  the  contract  and  reject  the  rest,  or  he  may 
reject  the  whole  (q). 

(4)  The    provisions  of  this   section   are  subject  to  any  usage  Usage. 
of  trade,  special  agreement,  or  course  of  dealing  between  the 
parties. 

31. — (1)    Unless  otherwise  agreed,  the  buyer  of  goods  is  not  J^**^"?®"* 
bound  to  accept  delivery  thereof  by  instalments. 

(2)  Where  there  is  a  contract  for  the  sale  of  goods  to  be  delivered 
by  stated  instalments,  which  are  to  be  separately  paid  for,  and  the 
seller  makes  defective  deliveries  in  respect  of  one  or  more  instal- 
ments, or  the  buyer  neglects  or  refuses  to  take  delivery  of  or  pay 
for  one  or  more  instalments,  it  is  a  question  in  each  case  depending 
on  the  terms  of  the  contract  and  the  circumstances  of  the  case, 
whether  the  breach  of  contract  is  a  repudiation  of  the  whole 
contract  or  whether  it  is  a  severable  breach  giving  rise  to  a  claim 
for  compensation  but  not  to  a  right  to  treat  the  whole  contract 
as  repudiated  (r). 

32. — (1)  Where,  in  pursuance  of  a  contract  of  sale,  the  seller  is  I>eliveTy  to 
authorized  or  required  to  send  the  goods  to  the  buyer,  delivery  of 
the  goods  to  a  carrier,  whether  named  by  the  buyer  or  not,  for  the 
purpose  of  transmission  to  the  buyer  is  primd  fade  deemed  to  be 
a  delivery  of  the  goods  to  the  buyer. 

(2)  Unless  otherwise  authorized  by  the  buyer,  the  seller  must 
make  such  contract  with  the  carrier  on  behalf  of  the  buyer  as  may 
be  reasonable  having  regard  to  the  nature  of  the  goods  and  the 

ip)    For   definition    of    "  deliverable  press  the  effect  of  Mersey  Steel  and  Iron 

lUte/'  see  s.  62  (1),  p.  868,  anie,  Co,  y.  Naylor  (1884),  9  App.  Cas.  484, 

{q)  This  expresses  the  effect  of  Levy  y.  affirming  decision  of  C.  A.,  9  Q.  B.  D. 

Oreen  (IS59),  27  L.  J.,  Q.  B.  111.  648,   which  had  reversed  an   order  of 

(r)  Sub-s.  2  of  8.   31  appears  to  ez-  Lord  Ck>leridge,  C.  J. 
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Gh.  ZIII.  8.  2. 

Text  of  Sale 
of  Choda  Act 
(Performomcef 

Insaranoe 

during 

transit. 


Risk  where 
goods  are 
deliyared  at 
distant  place. 


Buyer's  ri^bt 
of  ftxaTniniTig 
the  goods. 


Aoceptanoe. 


Bayer  not 
bound  to 
return  ngected 
goods. 


other  circumstances  of  the  case  (8).  If  the  seller  omit  so  to  do,  and 
the  goods  are  lost  or  damaged  in  coarse  of  transit,  the  bnyer  may 
decline  to  treat  the  delivery  to  the  carrier  as  a  delivery  to  himself, 
or  may  hold  the  seller  responsible  in  damages. 

(8)  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller 
to  the  bnyer  by  a  route  involving  sea  transit,  under  circiun- 
stances  in  which  it  is  usual  to  insure,  the  seller  must  give  such 
notice  to  the  buyer  as  may  enable  him  to  insure  them  during 
their  sea  transit,  and,  if  the  seller  fails  to  do  so,  the  goods  shall  be 
deemed  to  be  at  his  risk  during  such  sea  transit. 

33.  Where  the  seller  of  goods  agrees  to  deliver  them  at  his  own 
risk  at  a  place  other  than  that  where  they  are  when  sold,  the 
buyer  must,  nevertheless,  unless  otherwise  agreed,  take  any  risk 
of  deterioration  in  the  goods  necessarily  incident  to  the  course  of 
transit  (t). 

34. — (1)  Where  goods  are  delivered  to  the  buyer,  which  he  has 
not  previously  examined,  he  is  not  deemed  to  have  accepted  (u)  them 
unless  and  until  he  has  had  a  reasonable  opportunity  of  examining 
them  {x)  for  the  purpose  of  ascertaining  whether  they  are  in  con- 
formity with  the  contract. 

(2)  Unless  otherwise  agreed,  when  the  seller  tenders  delivery  of 
goods  to  the  buy^,  he  is  bound,  on  request,  to  afford  the  buyer 
a  reasonable  opportunity  of  examining  the  goods  for  the  pur* 
pose  of  ascertaining  whether  they  are  in  conformity  with  the 
contract. 

36.  The  buyer  is  deemed  to  have  accepted  the  goods  when  he 
intimates  to  the  seller  that  he  has  accepted  them,  or  when  the  goods 
have  been  delivered  to  him,  and  he  does  any  act  in  relation  to  them 
which  is  inconsistent  with  the  ownership  of  the  seller  (,v),  or  when 
after  the  lapse  of  a  reasonable  time,  he  retains  the  goods  without 
intimating  to  the  seller  that  he  has  rejected  them. 

36.  Unless  otherwise  agreed,  where  goods  are  delivered  to  the 
buyer,  and  he  refuses  to  accept  them,  having  the  right  so  to  do,  he 
is  not  bound  to  return  them  to  the  seller,  but  it  is  sufficient  if  he 
intimates  to  the  seller  that  he  refuses  to  accept  them(2r). 


(s)  See  Clarke  v.  HuUhins  (1811),  14 
East,  288,  in  which  it  was  held  that 
a  special  entry  ought  to  be  made,  and 
that  an  extra  charge  ought  to  be  paid  in 
respect  of  goods  above  the  value  of  5Z. 
Whether  any  particular  contract  is 
reasonable  or  not  within  the  meaning  of 
this  section  would  seem,  however,  to  be 
a  question  of  fact. 

As  to  insurance  under  the  Carriers  Act, 
see  post,  Ch.  XVI.,  s.  2. 

(0  See  Bter  v.    Walker    (1877),    46 


L.J.,C.  P.  677. 

{u)  See  8.  35. 

{x)  As  to  comparison  of  bulk  with 
contract,  see  s.  15  (2)  (B). 

{y)  E,g,j  bj  inspecting  sample,  and 
afterwards  completing  a  sale  to  a  sub- 
purchaser (PerkiTii  ▼.  Bell,  [1898]  1  Q. 
JB.  193,  C.  A.). 

{z)  This  appears  to  express  the  eflfect 
of  OHmoldhy  v.  Wells  (1876),  L.  R.,  10 
C.  P.  891. 


Sect.  2. — ^Text  of  Sale  of  Goods  Act  (ss.  37 — 39;. 
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37.  When  the  seller  is  ready  and  willing  to  deliver  the  goods^  Oh.  XIII.  s.  2. 
and  requests  the  buyer  to  take  delivery  (a),  and  the  buyer  does  not   ^^  (if^ct. 
within  a  reasonable  time  (b)  after  such  request  take  delivery  of  the  Inability  of 
goods,  he  is  liable  to  the  seller  for  any  loss  occasioned  by  his  neglect  n^fj^t^ 
or  refusal  to  take  delivery,  and  also  for  a  reasonable  charge  for  the  or  refusing 

dfilivfirv  of 

eare  and  custody  of  the  goods.    Pi'ovided  that  nothing  in  this  goods, 
section  shall  affect  the  rights  of  the  seller  where  the  neglect  or 
refusal  of  the  buyer  to  take  delivery  amounts  to  a  repudiation  of 
the  contract. 


Rights  of  Unpaid  Seller  against  Goods. 


38. — (1)  The  seller  of  goods  is  deemed  to  be  an  "  unpaid  seller"  Unpaid  seller 

.. i  •     , t  •  •  1 1  •     A    1  Qenneci. 

Within  the  meamng  of  this  Act — 

(a)  When  the  whole  of  the  price  has  not  been  paid  or  tendered ; 

(b)  When  a  bill  of  exchange  (c)  or  other  negotiable  instru- 

ment (d)  has  been  received  as  conditional  payment,  and  the 
condition  on  which  it  was  received  has  not  been  fulfilled  by 
reason  of  the  dishonour  of  the  instrument  or  otherwise. 
(2)  In  this  part  of  this  Act  (e)  the  term  "  seller  "  includes  any 
person  who  is  in  the  position  of  a  seller,  as,  for  instance,  an  agent 
of  the  seller  to  whom  the  bill  of  lading  has  been  indorsed,  or  a  con- 
signor or  agent  who  has  himself  paid,  or  is  directly  responsible  for, 
the  price. 

39. — (1)  Subject  to  the  provisions  of  this  Act  (/),  and  of  any  Unpaid 
statute  in  that  behalf  (g),  notwithstanding  that  the  property  (h)  in       ''^  "^^^ 
the  goods  may  have  passed  to  the  buyer,  the  unpaid  seller  of  goods, 
as  such,  has  by  implication  of  law — 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price  Lien. 

while  he  is  in  possession  of  them  ; 

(b)  In  case  of  the  insolvency  (i)  of  the  buyer,  a  right  of  stopping  stop^  in 

the  goods  in  transitu  after  he  has  parted  with  the  possession  ^^^^^'^^^^ 
of  them ; 

(c)  A  right  of  re-sale  as  limited  by  this  Act  (k).  Re-sale. 


(a)  By  s.  62  (1),  "delivery"  means 
''Tolontary  transfer  of  possession  from 
one  person  to  another." 

(6)  In  fact :  see  s.  56. 

(e)  I.e.,  "an  unconditional  order  in 
writing  addressed  by  one  person  to 
another,  signed  by  the  person  giving  it, 
Xfqairing  the  x^rson  to  whom  it  is 
addressed  to  pay  on  demand,  or  at  a 
lixed  or  determinable  future  time,  a  sum 
certain  in  money  to  the  order  of  a  speci- 
fied person  or  to  bearer  :  *'  Bills  of  Ex- 
change Act,  1882,  45  &  46  Vict  c  51, 
8,  8,  post,  Ch.  XVI.,  s.  2. 

(<Q  /.«.,  a  cheque,  which  by  s.  73  of 
the  Bills  of  Exchange  Act,  1882,  is  "a 


bill  of  exchange  drawn  on  a  banker,"  or 
a  promL<)sory  note,  as  to  which  see  s.  88 
of  the  Bills  of  Exchange  Act,  1882,  post, 
Ch.  XV.,  s.  4. 

(e)  For  ordinary  definition  of  "seller," 
see  s.  62  (1),  p.  862. 

(/)  See  s.  41. 

iff)  As,  e.g.t  the  Factors  Act,  1889, 
ante,  p.  266,  and  the  Bills  of  Lading 
Act,  1866,  Chit.  Stat.,  tit.  "Shipping.''^ 

(h)  By  s.  62  (1),  "property^  means 
"the  general  property  in  goods,  and  not 
merely  a  special  property. 

(i)  For  definition  of  "insolvency," 
see  8.  62  (8),  p.  363,  ante. 

{k)  See  ss.  47  and  48,  and  notes. 
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Oh.  XIII.  s.  2. 

Text  ofSdU 

ofOoodiAct 

{Unpaid 

Siller, 

98,  89-^). 

Withholding 
deliveiy. 

Attachment 
by  seller  in 
Scotland. 


(2)  Where  the  property  in  goods  has  not  passed  to  the  buyer, 
the  nnpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of 
withholding  delivery  similar  to  and  co-extensive  with  his  rights  of 
lien  and  stoppage  In  transitu  where  the  property  has  passed  to  the 
buyer. 

40.  In  Scotland  a  seller  of  goods  may  attach  the  same  while  in 
his  own  hands  or  possession  by  arrestment  or  poinding ;  and  such 
arrestment  or  poinding  shall  have  the  same  operation  and  effect  in 
a  competition  or  otherwise  as  an  arrestment  or  poinding  by  a  third 
party. 


Unpaid  SeUer^s  Lien. 


Seller's  lien. 


41. — (1)  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller 
of  goods  who  is  in  possession  of  them  is  entitled  to  retain  posseBsion 
of  them  until  payment  or  tender  of  the  price  in  the  following  cases, 
namely : — 

(a)  Where  the  goods  have  been  sold  without  any  stipulation  as 

to  credit ; 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of 

credit  has  expired ; 

(c)  Where  the  buyer  becomes  insolvent  (Q. 

(2)  The  seller  may  exercise  his  right  of  lien  notwithstanding 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee  or  custodier 
for  the  buyer  (m). 
Part  deliyery.  42.  Where  an  unpaid  seller  has  made  part  delivery  of  the  goods, 
he  may  exercise  his  right  of  lien  or  retention  on  the  remainder, 
unless  such  part  delivery  has  been  made  under  such  circumstances 
as  to  show  an  agreement  to  waive  the  lien  or  right  of  retention. 

43. — (1)  The  unpaid  seller  of  goods  loses  his  lien  or  right  of 
retention  thereon — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  or 
custodier  for  the  purpose  of  transmission  to  the  buyer  with- 
out reserving  the  right  of  disposal  of  the  goods ; 

(b)  When  the  buyer  or  his  agent  lawfully  obtains  possession  of 
the  goods ; 

(c)  By  waiver  thereof  (w). 
(2)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of  reten- 


Termination 
of  lien. 


laen  not  lost 
by  decree  for 
price. 


(Z)  For  definition  of  "insolvency," 
see  s.  62  (3),  p.  363,  ante. 

(m)  Sub-&  2  is  suggested  by  Orice 
Y,  Richardson  (1878),  3  App.  Cas.  319, 
where  it  was  held  by  the  Judicial  Com- 
mittee of  the  Privy  Council  that  where 
goods  remained  in  the  possession  of  the 


vendors,  and  no  actual  deliver^"-  had  been 
made  to  the  purchasers,  the  vendors'  lieu 
revived  upon  the  insolvency  of  the 
vendees. 

(n)  See  the  cases  under  **  CuiXihet  Jieti 
renunciare  juri  pro  se  introducto,'*  in 
Broom's  Legal  Maxims. 
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tion  thereon,  does  not  lose  his  lien  or  right  of  retention  by  reason  C^.  XIII.  s.  2. 
only  that  he  has  obtained  judgment  or  decree  for  the  price  of  the  '^^^j  ^_ 
goods. 


Stoppage  in  transitu. 

44.  Subject  to  the  provisions  of  this  Act  (o),  when  the  buyer  of  ^^*  ^^  ^ 
goods  becomes  insolvent  (p),  the  unpaid  seller  who  has  parted  tnnsitn. 
with  the  possession  of  the  goods  has  the  right  of  stopping  them  in 
transitu ;  that  is  to  say,  he  may  resume  possession  of  the  goods  as 
long  as  they  are  in  course  of  transit,  and  may  retain  them  until 
payment  or  tender  of  the  price  (q), 

46. — (1)  Goods  are  deemed  to  be  in  course  of  transit  from  the  £^|Jo°  ^f 

^     '  transit. 

time  when  they  are  delivered  to  a  carrier  by  land  or  water,  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  the  buyer, 
until  the  buyer,  or  his  agent  in  that  behalf  (r),  takes  delivery  of 
them  from  such  carrier  or  other  bailee  or  custodier  («). 

(2)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of 
the  goods  before  their  arrival  at  the  appointed  destination,  the 
transit  is  at  an  end. 

(8)  If,  after  the  arrival  of  the  goods  at  the  appointed  destination, 
the  carrier  or  other  bailee  or  custodier  acknowledges  to  the  buyer, 
or  his  agent,  that  he  holds  the  goods  on  his  behalf  and  continues 
in  possession  of  them  as  bailee  or  custodier  for  the  buyer,  or  his 
agent,  the  transit  is  at  an  end,  and  it  is  immaterial  that  a  further 
destination  for  the  goods  may  have  been  indicated  by  the  buyer. 

(4)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or 
other  bailee  or  custodier  continues  in  possession  of  them,  the  transit 
is  not  deemed  to  be  at  an  end,  even  if  the  seUer  has  refused  to 
receive  them  back. 

(5)  When  goods  are  delivered  to  a  ship  chartered  by  the  buyer 
it  is  a  question  depending  on  the  circumstances  of  the  particular 
case,  whether  they  are  in  the  possession  of  the  master  as  a  carrier, 
or  as  agent  to  the  buyer. 

(6)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully 
refuses  to  deliver  the  goods  to  the  buyer,  or  his  agent  in  that 
behalf,  the  transit  is  deemed  to  be  at  an  end. 

(7)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer, 
or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be 

(o)  See  ss.  39  (1)  (B),  45,  and  46.  (r)  As  to  porcliase  in  London  by  com- 

Ip)  For  definition  of  **  insolvency,*'  mission  agent  employed  by  merchants  in 

see  8.  62  (8),  p.  863,  ante.  Jamaica  to  buy  for  them  in  England,  see 

{g)  Sect.  44  is  based  on  the  leading  Mills,  ExparU  (1885),  15  Q.  B.  D.  89. 

case  of  LiMarrow  v.  Maaon  (1787-1794),  (a)  As  to  duration  of  transit,  see  Lytms 

1  Sm.  L.  C,  9th  ed.,  787.  v.  Hoffnung  (1890),  15  App.  Cr«.  391. 
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Oh.  XIII.  8. 2.  stopped  in  transitu,  nnless  such  part  delivery  has  heen  made  under 
d^do^Act   ^^^^  circumstances  as  to  show  an  agreement  to  give  up  possession 

"- — -^ of  the  whole  of  the  goods. 

in  tranaftu  is  46. — (1)  The  Unpaid  seller  may  exercise  his  right  of  stoppage  in 
effected.  transitu  either  by  taking  actual  possession  of  the  goods,  or  by 
giving  notice  of  his  claim  to  the  carrier  or  other  bailee  or  custodier 
in  whose  possession  the  goods  are.  Such  notice  may  be  given 
either  to  the  person  in  actual  possession  of  the  goods  or  to  his 
principal.  In  the  latter  case  the  notice,  to  be  effectual,  must  be 
given  at  such  time  and  under  such  circumstances  that  the  principal, 
by  the  exercise  of  reasonable  diligence,  may  communicate  it  to  his 
servant  or  agent  in  time  to  prevent  a  delivery  to  the  buyer. 

(2)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to 
the  carrier,  or  other  bailee  or  custodier  in  possession  of  the  goods, 
he  must  re-deliver  the  goods  to,  or  according  to  the  directions  of, 
the  seller.  The  expenses  of  such  re-delivery  must  be  borne  by  the 
seller. 


Effeot  of 

snb-sale  or 
pledge  by 
Duyer. 


Sale  not 
generally 
rescinded  by 
lien  or  stop- 
page in  tran- 
situ. 


Re-sale  by  Buyer  or  Seller  (t). 

47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  is  not  affected  by 
any  sale,  or  other  disposition  of  the  goods  which  the  buyer  may 
have  made,  unless  the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  (u)  to  goods  has  been 
lawfully  transferred  to  any  person  as  buyer  or  owner  of  the  goods, 
and  that  person  transfers  the  document  to  a  person  who  takes  the 
document  in  good  faith  and  for  valuable  consideration,  then,  if  such 
last-mentioned  transfer  was  by  way  of  sale  the  unpaid  seller's  right 
of  lien  or  retention  or  stoppage  in  transitu  is  defeated,  and  if  such 
last-mentioned  transfer  was  by  way  of  pledge  or  other  disposition 
for  value,  the  unpaid  seller's  right  of  lien  or  retention  or  stoppage 
in  transitu  can  only  be  exercised  subject  to  the  rights  of  the 
transferee  (x). 

48. — (1)  Subject  to  the  provisions  of  this  section,  a  contract  of 
sale  is  not  rescinded  by  the  mere  exercise  by  an  unpaid  seller  of 
his  right  of  lien  or  retention  or  stoppage  in  transitu. 


(0  Except  as  authorized  by  s.  48,  the 
yendor's  lien  gives  no  right  of  sale.  See 
Somes  V.  British  Empire  Shipping  Co, 
(1860),  8  H.  L.  C.  338,  where  it  was 
held  that  a  lien  extended  only  to  the 

f)rice,  and  that  an  unpaid  vendor  cannot, 
>y  keeping  the  article  sold  for  his  own 
benefit,  impose  on  the  purchaser  a  charge 
for  so  keeping  it ;  and  that,  if  the  pur- 


chaser pay  such  a  charge  under  a  protest, 
in  order  to  get  the  article,  he  may  recover 
it  as  money  received  to  his  use. 

(u)  For  definition  of  "document  of 
title,"  see  s.  62  (1),  p.  362. 

(x)  The  proviso  of  s.  47  is  partly  a 
repetition  of  s.  10  of  the  Factors  Act, 
1889,  52  k  53  Vict.  c.  45,  ante,  p.  267. 
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(2)  Where  an  nnpaid  seller  who  has  exercised  his  right  of  lien  C^-  ^^H-  «•  2* 
or  retention  or  stoppage  in  transitu  re-sells  the  goods,  the  buyer   ^f^sdf' 
acquires  a  good  title  thereto  as  against  the  original  buyer.  j.  48). 

(8)  Where  the  goods  are  of  a  perishable  nature,  or  where  the  Re-sale  of 
unpaid  seller  gives  notice  to  the  buyer  of  his  intention  to  re-sell,  pe"|^*^l« 
and  the  buyer  does  not  within  a  reasonable  time  pay  or  tender  the  unpaid  seller. 
price,  the  unpaid  seller  may  re-sell  the  goods  and  recover  from  the 
original  buyer  damages  for  any  loss  occasioned  by  his  breach  of 
contract. 

(4)  Where  the  seller  expressly  reserves  a  right  of  re^sale  in 
case  the  buyer  should  make  default,  and  on  the  buyer  making 
default,  re-sells  the  goods,  the  original  contract  of  sale  is  thereby 
rescinded,  but  without  prejudice  to  any  claim  the  seller  may  have 
for  damages. 

Remedies  of  Seller  for  Breach  of  Contract, 

49. — (1)  Where,  under  a  contract  of  sale,  the  property  in  the  Action  for 
goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully  neglects  ^"^ 
or  refuses  to  pay  for  the  goods  according  to  the  terms  of  the  con- 
tract, the  seller  may  maintain  an  action  (^)  against  him  for  the 
price  {z)  of  the  goods. 

(2)  Where,  under  a  contract  of  sale,  the  price  is  payable  on  a 
day  certain  irrespective  of  delivery  (a),  and  the  buyer  wrongfully 
neglects  or  refuses  to  pay  such  price,  the  seller  may  maintain  an 
action  for  the  price,  although  the  property  in  the  goods  has  not 
passed,  and  the  goods  have  not  been  appropriated  to  the  contract. 

(8)  Nothing  in  this  section  shall  prejudice  the  right  of  the  seller 
in  Scotland  to  recover  interest  on  the  price  from  the  date  of  tender 
of  the  goods,  or  from  the  date  on  which  the  price  was  payable,  as 
the  case  may  be. 

60. — (1)  Where  the  buyer  wrongfully  neglects  or  refuses  to  Damages 
accept  and  pay  for  the  goods,  the  seller  may  maintain  an  action  ^^^  ^^"' 
against  him  for  damages  for  non-acceptance. 

(2)  The  measure  of  damages  is  the  estimated  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the 
buyer's  breach  of  contract  (h). 

(8)  Where  there  is  an  available  market  for  the  goods  in  question 
the  measure  of  damages  is  primA  facie  to  be  ascertained  by  the 
difference  between  the  contract  price  and  the  market  or  current 

(y)  Or  coonterclaim  or  set-off.     See  "  voluntary  transfer  of  possession  from 

s.  62  (1).  one  person  to  another." 

(2}  As  to  ascertainment  of  price,  see  {h)  As  in  Hadley  v.  BaxenddU  (1854), 

s.  8.  9  Ezch.  341,  and  compare  s.  51  (2\ 

(a)  By  s.  62  (1),   "delivery"  means 
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Oh.  XIII.  s.  2.  price  at  the  time  or  times  when  the  goods  ought  to  have  been 
/Sa^^rf   accepted,  or,  if  no  time  was  fixed  for  acceptance,  then  at  the *time 
of  the  refusal  to  accept. 


Damages  for 
nondeliyeTy* 


Specific  per- 
formance. 


It 


"  Specific 
implement 
in  Scotland. 


Remedy  for 
broach  of 
warranty. 


Remedies  oj  Buyer  for  Breach  of  Contract. 

61. — (1)  Where  the  seller  wrongfully  neglects  or  refases  to 
deliver  the  goods  to  the  buyer,  the  buyer  may  maintain  an  action 
against  the  seller  for  damages  for  non-delivery. 

(2)  The  measure  of  damages  is  the  estimated  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the 
seller's  breach  of  contract  (c). 

(8)  Where  there  is  an  available  market  for  the  goods  in  question 
the  measure  of  damages  is  prima  facie  to  be  ascertained  by  the 
difference  between  the  contract  price  and  the  market  or  current 
price  of  the  goods  at  the  time  or  times  when  they  ought  to  have 
been  delivered,  or,  if  no  time  was  fixed,  then  at  the  time  of  the 
refusal  to  deliver  ((2). 

62.  In  any  action  for  breach  of  contract  to  deliver  specific  or 
ascertained  goods  the  Court  may,  if  it  thinks  fit,  on  the  application 
of  the  plaintiff,  by  its  judgment  or  decree  direct  that  the  contract 
shall  be  performed  specifically,  without  giving  the  defendant  the 
option  of  retaining  the  goods  on  payment  of  damages.  The  judg- 
ment or  decree  may  be  unconditional,  or  upon  such  terms  and 
conditions  as  to  damages,  payment  of  the  price,  and  otherwise,  as 
to  the  Court  may  seem  just,  and  the  application  by  the  plaintiff 
may  be  made  at  any  time  before  judgment  or  decree  (e). 

The  provisions  of  this  section  shall  be  deemed  to  be  supple- 
mentary to,  and  not  in  derogation  of,  the  right  of  specific  imple- 
ment in  Scotland. 

63. — (1)  Where  there  is  a  breach  of  warranty  by  the  seller,  or 
where  the  buyer  elects  (/),  or  is  compelled  (g),  to  treat  any  breach 
of  a  condition  on  the  part  of  the  seller  as  a  breach  of  warranty,  the 
buyer  is  not  by  reason  only  of  such  breach  of  warranty  entitled  to 
reject  the  goods ;  but  he  may 

(a)  set  up  against  the  seller  the  breach  of  warranty  in  diminu- 

tion or  extinction  of  the  price ;  or 

(b)  maintain  an  action  against  the  seller  for  damages  for  the 

breach  of  warranty. 
^2)  The  measure  of  damages  for  breach  of  warranty  is  the 


(e)  Compare  a.  50  (2). 
{d)  Id.  (8). 

{e)  Sect  82  re-enacts  and  applies  to 
Scotland  s.  2  of  the   Mercantue  Law 


Amendment  Act,  1866,   19  &  20  Vict, 
c.  97,  repealed  by  s.  60  of  this  Act 

(/)  See  8.  11  (1)  (a). 

ig)  Id.  (c). 


Sect.  2. — Text  of  Sale  of  Goods  Act  (ss.  68 — 58). 
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estimated  loss  directly  and  natarally  resalting,  in  the  ordinary  Ch.  XIII.  8.2. 
course  of  events,  from  the  breach  of  warranty  (fe).  TextofAcL 

(8)  In  the  case  of  breach  of  warranty  of  quality  snch  loss  is 
pimd  facie  the  difference  between  the  yalue  of  the  goods  at  the 
time  of  deliyery  to  the  buyer  and  the  value  they  would  have  had  if 
they  had  answered  to  the  warranty. 

(4)  The  fact  that  the  buyer  has  set  up  the  breaoh  of  warranty 
in  diminution  or  extinction  of  the  price  does  not  prevent  him  from 
maintaining  an  action  for  the  same  breach  of  warranty  if  he  has 
suffered  further  damage. 

(5)  Nothing  in  this  section  shall  prejudice  or  affect  the  buyer's  Rejection  in 
right  of  rejection  in  Scotland  as  declared  by  this  Act. 

64.  Nothing  in  this  Act  shall  affect  the  right  of  the  buyer  or  Interest  and 
the  seller  to  recover  interest  or  special  damages  in  any  case  where  ^^l^^g. 
by  law  interest  (t)  or  special  damages  (k)  may  be  recoverable,  or  to 
recover  money  paid  where  the  consideration  for  the  payment  of  it 
has  failed. 


Siypplementary. 

66.  Where  any  right,  duty,  or  liability  would  arise  under  a  con-  Exclnsion 
tract  of  sale  by  implication  of  law,  it  may  be  negatived  or  varied  jf^^^^^ 
by  express  agreement  or  by  the  course  of  dealing  between  the  conditions, 
parties,  or  by  usage  (J),  if  the  usage  be  such  as  to  bind  both  parties 
to  the  contract. 

66.  Where,  by  this  Act  (m),  any  reference  is  made  to  a  reason-  Reasonable 
able  time^  the  question  what  is  a  reasonable  time  is  a  question  of  fiact.  ^^^^' 

67.  Where  any  right,  duty,  or  liability  is  declared  by  this  Act,  BSttktSy  &c, 
it  may,  xmless  otherwise  by  this  Act  provided,  be  enforced  by^y^tion.^ 
action. 

68.  In  the  case  of  a  sale  by  auction  (n) — 

(1)  Where  goods  are  put  up  for  sale  by  auction  in  lots,  each  lot 

is  primd  fade  deemed  to  be  the  subject  of  a  separate 
contract  of  sale  (o) : 

(2)  A  sale  by  auction  is  complete  when  the  auctioneer  announces 

its  completion  by  the  fall  of  the  hammer,  or  in.  other 


Auction  sales. 


[h)  Compare  s.  50  (2)  and  s.  51  (21 
For  damages  bv  sale  of  infected  animal, 
•ee  Smith  y.  Cheen  (1876),  1  G.  P.  D. 
92. 

(»)  See  8  &  4  WUl.  4,  c.  42,  s.  28,  Chit. 
Stat.,  tit.  ''Debt." 

(jfc)  See  Orebert-JBorgniB  ▼.  Nugmt 
(1885),  15  Q.  B.  D.  85,  where  damages  bv 
breach  of  contract,  resulting  from  breach 
of  sab-contract  known  to  vendor  with 
French  cuBtomer,  were  held  recoyerable. 

(/)  Am  to  usage,  see  Ch.  Y.,  s.  10, 
ante. 


(m)  E.g.,  by  ss.  11  (2),  18  (4),  29  (4), 
85,  and  37. 

(n)  Compare  Sale  of  Land  by  Auction 
Act,  1867,  80  &  81  Vict  c.  48,  Ch.  XI., 
s.  4,  ante. 

(o)  Sect.  4  of  this  Act,  as  to  sales  for 
102.  or  more,  applies  to  sales  by  auction 
{ffinde  v.  WhUemmae  (1806),  7  East, 
558  ;  8  R.  B.  676),  and  the  auctioneer  is 
the  agent  of  both  parties  to  sign  the 
contract  {EmvMrson  v.  Heelia  (1809),  2 
Taunt.  38 ;  11  R.  R.  520). 
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CH..XIII.fi.2. 

TextofSaU 
qf  Goods  Act 

{Auction 
Sales, «.  68). 

Bidding  for 
seller. 


Reserve. 


Payment 
into  Conrt  in 
Scotland 
when  breach 
of  warranty 
alleged. 


cnstomary  manner.     Until  snch  announcement  is  made 
any  bidder  may  retract  his  bid  : 
(8)  Wbere  a  sale  by  auction  is  not  notified*  to  be  subject  to  a 
right  to  bid  on  behalf  of  the  seller,  it  shall  not  be  lawful 
for  the  seller  to  bid  himself  or  to  employ  any  person  to 
bid  ajb  such  sale,  or  for  the  auctioneer  knowingly  to  take 
any  bid  from  the  seller  or  any  such  person :  Any  sale 
contravening  this  rule  may  be  treated  as  fraudulent  by 
the  buyer :] 
(4)  A  sale  by  auction  may  be  notified  to  be  subject  to  a  reserved 
or*U]^set  price,  and  a  right  to  bid  may  also  be  reserved 
expressly  by  or  on  behalf  of  the  seller. 
Where  a  right  to  bid  is  expressly  reserved,  but  not  otherwise, 
the  seller,  or  any  one  person  on  his  behalf,  may  bid  at  the  auction. 
69.  In  Scotland  where  a  buyer  has  elected  to  accept  goods  which 
he  might  have  rejected,  and  to  treat  a  breach  of  contract  as  only 
giving  rise  to  a  claim  for  damages,  he  may,  in  an  action  by  the 
seller  for  the  price,  be  required,  in  the  discretion  of  the  Court  before 
which  the  action  depends,  to  consign  or  pay  into  Court  the  price  of 
the  goods,  or  part  thereof,  or  to  give  other  reasonable  security  for 
the  due  pajrment  thereof. 

[For  ss.  60 — 64  and  schedule  of  repealed  enactments,  see  p.  360, 
ant€.] 


General  role. 


Contracts  of 
sale  made 
illegal  by 
statute. 


Sect.  8. — Illegal  and  Void  Sales, 

It  is  said  to  be  perfectly  settled,  that  where  the  contract  which  a 
party  seeks  to  enforce,  be  it  express  or  implied,  is  expressly,  or  by 
implication,  forbidden  by  the  common  or  statute  law,  no  Court  will 
lend  its  assistance  to  give  it  effect  (p).  The  application  of  this 
principle  to  contracts  in  general  will  be  fully  considered  here- 
after (q) ;  but  we  may  here  shortly  direct  attention  to  some  of  the 
principal  cases  in  which  a  statute  stands  in  the  way  of  the  enforce- 
ability of  a  contract  for  the  sale  of  goods,  illegality  being  an 
*'  invalidating  cause,"  the  effect  of  which  upon  such  a  contract  is 
expressly  left  undisturbed  by  the  Sale  of  Goods  Act,  1898,  s.  61, 
sub-s.  2,  ante,  p.  861,  which  seems  to  apply,  though  not  expressly 
so  directed,  to  sales  illegal  or  void  by  statute  as  well  as  to  sales 
illegal  or  void  at  common  law. 

A  contract  for  the  sale  of  goods  entered  into  in  contravention  of 
a  statutory  provision,  whether  the  prohibition  be  express,  or  be 


ip)  Per  Parke,  B.,  Cope  v.  Eowlands 
(18S6),  2  M.  &  W.  149,  157 ;  see  also 
Qas  Light  Co,  v.  Twrnar  (1839),  7  Scott, 


779 ;  Fitaz  v.  NichoUs  (1846),  2  C^ 
601, 
{q)  See  post,  Ch.  XXI. 
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merely  implied  from  the  imposition  of  a  penalty,  cannot  he  endorsed  Oh«  XIII.  b.  8. 

And  the  law  is  now  well  settled  that,  if  the  contract  be  rendered    

illegal,  it  makes  no  di£ference  whether  the  statute  which  makes  it 
80»  has  in  view  the  protection  of  the  reyenne  or  any  other  object  («). 

It  seems,  howeyer,  that  if  the  object  of  the  statute  be,  not  to  Aliierwhen 
vitiate  the  contract  itself,  but  only  to  impose  a  penalty  on  the  party  does*na?avoid 
offending,  for  the  purpose  of  reyenue,  the  seller  may  recover  (t) ;  the' contract 
onleBB,  perhaps,  where  the  goods  sold  haye  been  actually  lost  to  the 
purchaser  by  seizure  and  condemnation  (u). 

But  where  a  statute,  as  a  revenue  regulation  BhA  -  to-  protect  the  Contract  void^ 
public  health,  prohibited  brewers  from  using  or  causing  to  be  used  \  ^^^^ 
aay  ingredients  but  malt  and  hops,  in  making  beer ;  it  was  held  passed  for 
that  a  druggist  who  sold  drugs  to  a  brewer,  knowing  the  illegal  the  publio 
object  to  which  they  were  applied,  could  not  recover  the  price  (x),  ^^^  ^^> 
Similarly,  an  agreement  entered  into  for^the  purpose  of  enabling  a 
person  to   sell  beer  and  spirits   without    a    licence    cannot    be 
enforced  (^),  though  a  brewer  who  supplies  beer  to  a  public-house, 
on  the  credit  of  a  person  not  licensed,  can  recover  against  such 
person  for  goods  sold  and  delivered  (z) ;  and  so,  where  a  statute 
required  that  bricks  made  for  sale  should  be  of  certain  dimensions, 
and  a  penalty  was  inflicted  for  neglecting  this  provision,  the  object 
of  which  was  the  prevention  oifravd  on  the  purchaser ;  it  was  held 
that,  if  bricks  were  sold  and  delivered  under  the  statutable  size, 
without  the  knowledge  of  the  buyer,  the  seller  could  not  recover 
their  value  (a). 

So,  the  Weights  and  Measures  Act,  1889,  52  &  58  Vict.  c.  21,  or  for  securing 
by  88.  20 — 84,  makes  it  imperative  on  the  dealer  to  deliver  to  the  wei;;hts,  Ic 
vendee  of  coals  a  ticket  of  a  prescribed  form ;  and  if  he  neglect  to  do 
80,  he  cannot  recover  the  price  of  such  coals  from  the  purchaser  (&) ; 
while  by  the  Weights  and  Measures  Act,  1878,  41  &  42  Vict. 
c.  49,  8.  19,  ''  every  contract,  bargain,  sale  or  dealing,  made  or  had 
in  the  United  Kingdom,  for  any  work,  goods,  wares  or  merchandise, 
or  other  thing  which  has  been  or  is  to  be  done,  sold,  delivered, 
carried,  or  agreed  for  by  weight  or  measure,  shall  be  deemed  to  be 
made   and   had,   according  to   one  of  the  imperial  weights  or 


(r)  Ctiikddl  T.  JDawson  (1847),  4  C.  B. 
376. 

(«)  Cfope  T.  Rowlands  (1836),  2  M.  & 
W.  149,  157  ;  RUckU  v.  Smith  (1848),  6 
<>'.  B.  462 ;  and  see  Melliss  t.  ShirUy 
(1886),  16  Q.  B.  D.  446,  C.  A. 

(i)  Smith  y.  Mawhood  (1845),  14  M. 
&  W.  452  ;  and  see  Bailey  v.  Harris 
(1849),  12  Q.  B.  906. 

(u)  See  Bailey  ▼.  ffarris  (1849),  12 
Q.  a  905. 

(z)  LangUm  r.  fftighea  (1813),  1  M.  & 

C.C. 


S.  593  ;  14  B.  B.  531. 

(y)  Ritchie  v.  Smith  (1848),  6  C.  B. 
462. 

{z)  Brooker  v.  Wood  (1834),  5  B.  & 
Ad.  1052 ;  overruling  MeuxY,  Humiphreys 
(1827),  Moo.  &  M.  132. 

(a)  Law  V.  Hodson  (1809),  11  East, 
300  ;  10  R.  R.  513. 

(6)  Smith  V.  Wood  (1889),  23  Q.  B. 
D.  380 ;  24  Q.  B.  D.  28,  C.  A.  ;  follow- 
ing Meredith  y.  Holman  (1847),  16  M.  & 
^798. 
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Chap.  XIII. — Contracts  for  Sale  of  Goods. 


Cb.  XIII.  s.  8. 

SliUofOooda 
{RUgaZSdUs). 

Unifonnity  of 
weights,  &c. 


Sale  of  chain 
eahlee  and 
anchors. 


Gontracts  of 
8ale,fcc.,  made 
on  Sunday. 


Not  void,  nn- 
lesb  made  in 
the  exercise 
of  the  party's 
ordinal  ciQl. 
ing. 


measures  ascertained  by  that  Act,  or  to  some  multiple  or  part 
thereof,  and  if  not  so  made  or  had,  shall  be  void."  And  although 
by  8.  21  of  the  same  Act,  ''  a  contract  or  dealing  shall  not  be 
inyalid  or  open  to  objection  on  the  ground  that  the  weights  or 
measures  expressed  or  referred  to  therein  are  weights  or  measoreB 
of  the  metric  system,  or  on  the  ground  that  decimal  subdiTisionsof 
imperial  weights  and  measures,  whether  metric  or  otherwise,  are 
used  in  such  contract  or  dealing,"  the  effect  of  ss.  19,  24,  and  48 
appears  to  be  that  it  is  illegal  to  use  such  weights  and  measures 
for  the  purposes  of  trade,  though  the  Board  of  Trade  may  authorise 
their  use  for  the  purposes  of  science  or  manufacture  {bh).  But  the 
Legislature  has  expressed  itself  on  this  matter  with  some  obscurity 
of  language,  and,  whether  rightly  or  wrongly,  appears  in  1878  to 
have  taken  a  retrograde  step,  the  repealed  Metric  Weights  and 
Measures  Act,  1864,  27  &  28  Vict.  c.  117,  probably  having  had  the 
effect  of  legalising  the  use  of  the  metric  system  for  all  purposes. 

By  the  Chain  Cables  and  Anchors  Act,  1874,  87  &  88  Vict. 
c.  61,  a  maker  of  or  dealer  in  anchors  and  chain  cables  may  not  sell 
or  contract  to  sell,  nor  shall  any  person  purchase  or  contract  to  par- 
chase,  for  the  use  of  any  British  ship,  any  chain  cable,  or  any  anchor 
exceeding  in  weight  168  lbs.,  not  tested  and  stamped,  in  accordance 
with  ''  The  Chain  Cables  and  Anchors  Acts,  1864  to  1874"  (c). 

By  the  Sunday  Observance  Act,  1677,  29  Car.  2,  c.  7,  s.  1,  no 
tradesman,  artificer,  workman,  labourer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labour y  husmess^  or  work  of  their 
ordinary  callings,  upon  the  Lord's  Day,  or  any  part  thereof  (works 
of  necessity  and  charity  only  excepted)  ;  and  that  every  person  of  the 
age  of  fourteen  years  offending  in  the  premises,  shall  forfeit  five 
shillings  {d).  It  has  been  held,  under  this  statute,  that  a  horse- 
dealer  cannot  sue  for  the  breach  of  a  warranty,  made  on  the  sale  of 
a  horse  which  was  purchased  by  him  on  a  Sunday  {e). 

But  a  sale  on  a  Sunday,  which  is  not  made  in  the  exercise  of  the 
ordinary  calling  of  the  vendor  or  his  agent,  is  not  void  at  common 
law,  or  by  the  above  statute  (/).  And  the  purchaser  of  a  horse, 
warranted  sound,  who  did  not  know  that  the  vendor  was  a  horse- 


{hb)  And  see  Whitelev  on  Weights 
and  Measures,  p.  14;  Evidence  before 
House  of  Commons  Ck>mmittee  of  1895. 

(c)  27  &  28  Vict.  c.  27,  s.  11 ;  84  &  85 
Vict.  c.  101,  ss.  7,  9 ;  85  &  86  Vict.  c.  30, 
Chit  Stat.  tit.  "Shipping." 

(d)  For  restriction  on  recoTery  of 
penalty,  see  Sunday  Observance  Prosecu- 
tions Act,  1871,  84  &  85  Vict.  c.  87, 
Chit.  Stat,  tit  "Sunday." 

(e)  F^ndl  v.  Ridler  (1826),  6  B.  &  C. 
406. 

(/)  Scarf e  v.  Morgan  (1888),  4  M.  & 


W.  270 ;  Drwry  v.  De  Fontaine  (1808), 
1  Taunt.  181  ;  Bloxacnru  v.  WiUiam 
(1824),  3  B.  &  C.  282.  The  statutes  do 
not  render  travelling  on  a  Sunday,  by  a 
stage-coach  or  a  post-chaise,  illegal ; 
Sandirmn  v.  Breach  (1827),  7  B.  &  C 
96.  And  a  contract  between  a  fanner 
and  a  labourer,  for  the  hire  of  the  latter 
for  a  year,  is  good,  though  made  on  a 
Sunday  ;  R.  v.  The  JnhahiianU  of  Wliit^ 
nosh  (1827),  7  B.  &  C.  596.  A  baker 
may  bake  dinners  for  customers  on  Sun- 
day ;  M.  V.  Younger  (1793),  6  T.  R.  449. 


Sect.  3. — Illegal  and  Void  Sales.  3S7 

dealer,  and  that  he  was  selling  the  horse  in  the  exercise  of  his  ^^  ^^^^  ^-  ^• 
ordinary  calling,  has  been  held  to  be  entitled  to  sue  for  a  breach  ot  ^^^^^^^ 

such  warranty,  notwithstanding  the  sale  took  place  on  a  Sunday  (g). 

So  it  is  no  defence  to  an  action  against  a  solicitor,  on  an  agree- 
ment entered  into  by  him  for  the  purpose  of  settling  the  affairs  of  a 
client,  and  on  which  he  has  made  himself  personally  liable,  that 
sach  agreement  was  entered  into  on  a  Sunday, — his  entering  into 
such  an  agreement,  not  being  a  matter  within  the  scope  of  his 
ordinary  calling  (A). 

And  a  contract  for  the  sale  of  goods,  even  although  it  be  made  on  Contract  mast 
a  Sunday  in  the  exercise  of  the  vendor's  ordinary  calling,  is  not  on  the  San- 
affected  by  the  statute,  unless  such  contract  be  complete  on  that  ^^7- 
day.  If,  therefore,  there  be  a  verbal  contract  on  a  Sunday,  for  the 
purchase  of  goods  of  the  value  of  101.  or  upwards,  but  the  goods  be 
not  delivered,  nor  any  part  of  the  price  paid  until  a  subsequent  day, 
the  contract  is  good ;  for,  under  the  Statute  of  Frauds,  there  was 
no  binding  bargain  on  the  Sunday  (i).  And,  if  there  be  a  delivery 
and  acceptance  within  the  statute  before  the  Sunday,  the  contract 
will  be  valid,  although  the  goods  may  not  be  sent  away  from  the 
premises  of  the  vendor  until  that  day  (A;).  But  where,  in  an  action 
for  not  accepting  goods,  it  appeared  that  the  sale  was  effected  by  a 
broker  on  a  Sunday,  and  that,  at  the  defendant's  request,  a  bought 
note  was  then  delivered  to  him ;  and  that  the  broker,  on  the  same 
day,  made  an  entry  of  the  contract  in  his  book ;  but  that  he  did  not 
deliver  the  sold  note  to  the  plaintiff,  the  vendor,  for  some  days  ;  it 
was  held  that  the  contract  was  complete  on  the  Sunday,  and  was 
therefore  void  (Q. 

Where,  however,  the  defendant, — who  had,  on  a  Sunday,  bought  ^?J^°^ 
some  cattle  of  the  plaintiff,  a  drover — kept  them,  and  afterwards  promise. 
promised  payment,  it  was  held  that  he  was  liable  upon  a  quantum 
meruit  (m). 

But  the  mere  fact  of  the  vendee  keeping  the  goods  will  not 
render  him  liable  in  such  a  case  (n). 

The  Game  Act,  1881, 1  &  2  Will.  4,  c.  82,  s.  4,  prohibits  the  Sale  of  game. 
buying  or  selling  of  birds  of  game,  after  the  expiration  of  ten  days 
from  the  respective  days  in  each  year,  on  which  it  becomes  unlawful 
under  the  Act  to  kill  or  take  such  birds  of  game.  This  section 
does  not  prohibit  a  licensed  dealer  in  game  from  entering  into  a 
contract,  during  the  season,  to  deliver  live  game  out  of  a  mew,  or 

(ff)  Bloxsotne  v.  JFilliams  (1824),  3  B.  (Ar)  Beaumont  v.  Brengen  (1847),  6  C. 

k  C  232.  B.  801. 

(A)  Peate  v.  Dicken  (1834),  1  Cr.  M.  &  \l)  Smith  v.  Sparrow  (1827),  4  Biug.  84. 

R.  422.    Whether  an  attorney  be  within  (m)  WUliams  v.  Paul  (1830),  6  Sing, 

the  irUtate  at  all,  quaere  f  id  428.  658. 

(i)  Blaxaome  v.  Williams  (1824),  8  B.  (n)  Simp8(m  y.  NichoUa  (1888),  3  M. 

*  C.  282.  &  W.  240. 
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Ch.  XIII.  s.  8.  breeding-place,  at  any  time  of  the  year  (o).    Nor  does  the  section 
mt  ^f  ??^  ""PP^y  ^  foreign  game  killed  abroad  and  imported  into  this  country, 

-  e.g,f  ''Bussian  partridges"  (p). 

And  by  the  Ground  Game  Act,  1880,  48  &  44  Vict.  c.  47,  s.  4, 
the  occupier  of  land  has  the  same  power  to  sell  ground  game  killed 
by  him,  or  persons  authorized  by  him,  under  the  provisions  of  that 
Act,  as  if  he  had  a  licence  to  kill  game. 


Sale  of 
spirits. 


26  &  26  Vict, 
c  88. 


The  Tippling  Act,  24  Geo.  2,  c.  40,  s.  12,  takes  away  the  right 
to  recover  any  debt  contracted  for  spirituous  liquors,  unless  it  was 
hondfde  contracted  at  one  time,  to  the  amount  of  20a.  or  upwards; 
or  to  recover  any  item  in  any  account  for  such  liquors,  unless  they 
were  delivered  at  one  time,  to  the  amount  of  20«.  at  the  least. 

But  by  the  25  &  26  Vict.  c.  88,  the  above  enactment  is  repealed,  • 
so  far  as  relates  to  spirituous  liquors  sold,  to  be  consumed  else- 
where than  on  the  premises  where   sold,   and   delivered  at  the 
residence  of  the  purchaser  thereof,  in  quantities  not  less  at  any  one 
time  than  a  reputed  quart  (9). 

And  by  the  County  Courts  Act,  1888, 51  &  52  Vict.  c.  48,  s.  182, 
re-enacting  s.  4  of  the  County  Courts  Act,  1867,  it  is  enacted,  that 
no  action  shall  be  brought  or  maintainable  in  any  Court,  to  recover 
any  debt  or  sum  of  money,  alleged  to  be  due  in  respect  of  the  sale 
of  any  dUy  porter,  beer,  cider,  or  perry  which  was  consumed  on  the 
premises  where  sold  or  supplied;  or  in  respect  of  any  money  or 
goods  lent  or  supplied,  or  of  any  security  given  for,  in,  or  towards 
the  obtaining  of  any  such  ale,  porter,  beer,  cider,  or  perry. 

Sale  of  poison.  -^7  ^^^  Pharmacy  Act,  81  &  82  Vict.  c.  121,  s.  17,  it  is  enacted, 
that  it  shall  be  unlawful  to  sell  any  poison,  either  by  wholesale  or 
by  retail,  unless  it  be  sold  in  conformity  with  the  regulations 
prescribed  by  that  section. 


Sale  of  ale, 
beer,  fcc,  to 
be  dnmk  ou 
premises. 


(0)  Porritt  V.  Baker  (1865),  10  Exch. 
769. 

(p)  Guyer  v.  The  Queen  (1889),  28 
Q.  B.  D.  100. 

{q)  The  24  Geo.  2,  c  40,  s.  12,  was 
considered  not  to  apply  to  the  sale  of 
spirituous  liquors  by  a  publican,  to  an 
officer  in  the  army,  to  be  used,  out  of 
the  plaintiff's  house,  by  recruits  under 
the  command  of  the  defendant ;  Spencer 
V.  SmUh{\B;U.),  3  Camp.  9.  But  it  was 
lield  to  apply  to  cases  where  the  liquor 
was  sold,  not  to  be  consumed  by  the 
purchaser, — a  publican, — but  to  be  re- 
sold by  him  to  his  customers ;  Hughes 
V.  Done  (1841),  1  Q.  B.  294  ;  overruling 
Jackson  v.  AUrill  (1798),  Peake,  N.  P. 
C.  180.  And  it  was  also  held  to  apply 
to  items  under  20s.  in  a  tavern  bill,  for 
spirits  supplied  to  guests  on  the  defen- 
dant's credit ;  Btimyeat  v.  Hutchinson 


a821),  6  B.  &  Al.  241 ;  GUpin  v.  BendU 
(1809).  1  Selw.  N.  P. ,  18th  ed. ,  76.  So  it 
was  held  to  apply  to  a  sale  of  spirits  mixed 
with  water  ;  ScoU  v.  Gilbnore  (1810),  8 
Taunt.  266 ;  12  R.  B.  641.  And  where  part 
of  the  consideration  of  a  bill  of  exchange 
or  promissory  note  was  for  liquors  sold 
contrary  to  the  statute,  the  instrument 
was  held  to  be  altogether  inoperative,  in 
the  hands  of  any  party  who  received  it 
upon  such  consideration;  ScoU  v.  OUl' 
more  (1810),  8  Taunt  226  ;  and  see 
Crookshank  v.  Rose  (1881),  1  Moo.  &  B. 
100.  Whether  the  statute  applies  to 
the  case  of  an  innkeeper,  w^ho  supplies 
spirituous  liquors  to  a  guest  whilst  lodg- 
ing in  his  inn,  appears  to  be  question- 
able ;  Proctor  v.  Meholson  (1885),  7  C. 
k  P.  67.  And  see  Hughes  v.  Done  (1841), 
1  Q.  B.  294,  300. 
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OF  BAILMENTS  EXCEPTINa  BAILMENT   FOB   CABBUOE. 

[See  Sir  W.  Jones  on  Bailments,  4th  ed.  (1833)  ;  Story  on  Bailments,  9th  ed. 
(1878)  ;  Beven  on  Negligence,  3rd  ed.  (1895).] 
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Sect.  1. — The  different  Kinds  of  Bailment. 

In  this  and  Chapter  XV.  we  shall  drop  technical  language  of 
classification  and  treat  of  bailments  under  the  heads  of 

Bailments  wiVuyut  Reward,  whether  for  Cristody,   Treatm^ent, 
or  Use, 

Bailments  in  Pledge. 

Bailments  for  CtLstody  for  Reward ;  and  lastly. 

Bailments  by  Way  of  Hire, 
reserving  for  the  next  chapter  the  treatment  of  the 

Bailment  for  Carriage, 
which  our  modem  railway  companies  and  the  numerous  statutes 
affecting  them  have  iuTested  with  so  much  importance  to  lawyers. 


Sect.  2. — General  Rules. 

First :  In  all  contracts  of  bailment,  if  the  performance  of  the  when  bailee 
promise  of  the  bailee,  to  return  the  thing  bailed,  becomes  impos-  J^deUT^riM™ 
sible  because  it  has  perished ;  this  impossibility,  except  in  the  case  thing  bailed, 
of  carriers  and  of  innkeepers,  if  it  did  not  arise  from  the  negligence 
of  the  bailee,  excuses  him  from  the  performance  of  his  promise  (a), 

(a)  See  Taylor  v.  Caldwell  (1863),  8  his  default      Held,    that   he  was  not 

K  k  S.  826,  889.     The  borrower  of  a  liable  ;    WiUiams  v.  Lloyd  (1629),  Sir 

hone  promised  to  deliver  it  on  request.  W.  Jones,  179  ;  S.  C,  by  the  name  of 

iiefore  request  the  horse  died  without  Williams  v.  Bill,  Palm.  548. 
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Gh.  XIV.  8.  2. 
Gtneral  Huiea. 


Different 
degrees  of 
negligence. 


Effect  of 
fraud,  or 
special  agree- 
ment. 


Loss  by 
yiolence, 


or  act  of  God. 


and  so,  if  the  goods  are  taken  away  from  the  bailee  by  a  third  party 
who  claimed  by  title  paramount,  this  will  excuse  the  bailee  from 
redelivering ;  but  a  mere  adverse  claim  is  not  sufficient ;  for  a 
bailee  cannot  set  nipjua  tertii  against  his  bailor  (6),  unless  he  be 
defending  an  action  upon  the  right  and  title  of  such  third  per- 
son (c) ;  but  he  may  institute  interpleader  proceedings  (d). 

Secondly :  Ordinary  neglect  has  been  defined  to  be,  the  omission 
of  that  care  which  every  man  of  common  prudence,  and  capable  of 
governing  a  family,  takes  of  his  own  concerns;  gross  neglect, 
to  be  the  want  of  that  care  which  every  man  of  common  sense, 
how  inattentive  soever,  takes  of  his  own  property;  and  slight 
neglect,  to  be  the  omission  of  that  diligence  which  very  circumspect 
and  thoughtful  persons  use,  in  securing  their  own  goods  and 
chattels  («). 

Thirdly :  Where  actual  fraud  exists,  the  bailee  is  liable,  whatever 
may  be  the  nature  of  his  trust,  even  though  the  contrary  be  sti- 
pulated (/) ; — a  special  agreement  by  any  bailee,  to  use  more  or 
less  than  the  exact  degree  of  care  the  law  would  have  required 
from  him,  is  in  general  valid  (g) ; — and  where  particular  orders  are 
given  and  assented  to,  they  form  the  contract  between  the  parties, 
and  the  law  implies  a  promise  by  the  bailee  to  perform  such 
orders  (A). 

Fourthly :  Although  robbery  by  force  is  considered  to  be  irre- 
sistible, a  loss  by  private  stealth  is  said  to  be  presumptive  evidence 
of  ordinary  neglect  (i). 

Where  a  bailee  seeks  to  excuse  himself,  on  the  ground  that  the 
loss  arose  from  the  act  of  Ood,  it  must  appear  that  the  loss  was 
the  immediate  result  of  such  act  (j). 


{b)  Ex  parU  Davies  (1881),  19  Gh.  D. 
86,  C.  A.,  distinguishing  Biddlc  v.  Bond 
(1865),  6  B.  &  S.  225.  And  see  Boss  v. 
Edwards  (1895),  78  L.  T.  100. 

(c)  BiddU  V.  B(md  (1865),  6  B.  &  S. 
225.  approved  in  Rogers  v.  Lambert, 
[1891]  1  Q.  B.  818,  C.  A. 

{d)  Rogers  v.  LamJbert,  snpra,  per 
Lindley,  L.  J. ;  and  see  Robinson  t.  Jen- 
kins  (1890),  24  Q.  B.  D.  276,  C.  A. 

(e)  Jones  on  Bailm.  118 ;  and  see  per 
Lord  Chelmsford,  delivering  judgment 
in  Oiblin  v.  M'Mullen  (1868),  L,  R.,  2 
V.  C.  817,  336. 

(/)  Jones  on  Bailm.  119,  s.  5,  and 


compare  Roman  Law  to  the  same  effect 

itlud  nvXld  pactume  efficipotest  ne  dolus 
prcestetur.     Dig.  ii.,  14,  27,  3. 

In  commodato  hose  paelio,  ne  doltis 
prassUlur,  rata  no9i  est.  Dig.  xiii,  6, 
17,  pr. 

(g)  Jones  on  Bailm.,  p.  121,  s.  4  (1). 

(A)  Sireeter  v.  Hm-loek  (1822),  1  Bing. 
34. 

(i)  Jones  on  Bailm.  44,  76,  119,  s.  7. 
See  Finucane  v.  Snudl  (1795),  1  Esp. 
315. 

(/)  Per  Heath,  J.,  Smith  v.  Shepherd 
(1795),  cited  Abb.  Shipp.  12th  edit  328. 


Sect.  3. — Bailments  without  Reward  (fob  Custody). 
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Sect.  8. — Bailments  withotU  Reward. 

(a)  For  Custody. 

Where  there  is  a  naked  baihnent  withoat  reward,  of  goods  to  be 
kept  by  the  bailee,  as  where  in  the  course  of  business  bankers 
receive,  for  safe  castody  in  their  strong-room,  plate  or  scrip 
belonging  to  their  customers ;  such  bailee  is  primd  facie  liable 
only  for  gross  neglect,  the  burden  of  proof  being  upon  those  who 
attempt  to  charge  the  bailee  (A;). 

So  where  articles  are  sent  unsolicited,  as  bottles  of  wine  by  an 
enterprising  tradesman,  in  the  hope  of  orders ;  or  literary  matter 
to  a  journal  by  an  unknown  contributor;  or,  as  in  Howard  v. 
Harris  (l),  a  manuscript  play  to  a  theatrical  manager ;  the  recipient 
bailee  will  only  be  liable  as  Sk  finder  for  wilful  negligence  as  beyond 
mere  loss  from  carelessness  (m). 

But  his  duty  will  be  enlarged,  and  he  will  become  responsible 
for  ordinary  neglect,  if  he  spontaneously  and  officiously  propose  to 
keep  the  goods  (n) ;  or  if  he  change  his  character  as  bailee,  by 
taking  charge  of  the  goods  in  consequence  of  any  reward  or  lucrative 
contract  (o). 

And  it  must  be  borne  in  mind  that,  to  exempt  a  gratuitous 
bailee  from  liability,  it  is  .not  sufficient  merely  to  show  that  he  has 
kept  goods  deposited  with  him,  in  the  same  manner  as  he  kept  his 
own ;  although  this  degree  of  care  will,  generally,  repel  the  pre- 
sumption of  gross  negligence  (p). 

And  where  valuables  or  scrip  are  so  deposited  with  bankers  in 
locked  boxes  or  sealed  parcels  for  safe  custody,  the  bailee  has  no 
right  to  open  the  box  or  parcel,  and  the  contents  of  such  box  are 
not  subject  to  any  lien  for  previous  or  subsequent  debts  of  the 
customer ;  such  having  been  deposited  for  custody  and  not  by  way 
of  security  {q). 


Ch.  XIV*  B.  8. 

BaUmenU 

tDtthmU 

Beivard  {for 

Custody), 

Gratuitous 
bailee  only 
liable  for 
groaa  negli* 
gence. 


Unsolicited 
articles. 


No  lien  on 
sncli  deposits. 


(k)  Giblin  y.  M'Mullen  (1868),  L.  K, 
f  P.  C.  817,  889 ;  Doorman  v.  Jenkins 
(1884),  2  A.  &  £.  256  ;  Jones  on  Bailm. 
45,  46 ;  Coggs  v.  Bernard  (1704),  2  IxL 
Raym.  909.  And  see  Trefftz  r.  Canelli 
a872),  L.  R.,  4  P.  0.  277 ;  In  re  United 
Service  Co.^  JohnsttnCs  Claim  (1871),  L. 
R.,  6  Ch.  212.  As  to  the  duty  of  excise 
officers,  to  take  care  of  ^oods  seized  after 
the  penalty  has  been  paid,  see  Ifutchings 
T.  Morris  (1827),  6  B.  &  C.  464. 

(2)  ffowardv  JIarri8{lSSi),C,kE.253. 

(m)  See  Beyen  on  Negligence,  pp.  907, 
908,  where  Howard  y.  Harris^  ubi 
nip.,  is  explained  and  commented  on,  and 
the  correctness  of  the  reported  ruling  of 
Watldn  Williams,  J.,  that  as  the  plain- 
tiff had  chosen  yohmtarily  to  send  to  the 


defendant  what  the  defendant  ha^  neyer 
asked  for,  no  duty  of  any  kind  was  cast 
upon  the  defendant,  is  called  in  question. 

(n)  Jones  on  Bailm.  48 ;  see  Nelson  v, 
Macintosh  {181^),  1  Stark.  237;  18  R.  R. 
766. 

(a)  Jones  on  Bailm.  49. 

ip)  Oiblin  y.  M*Mullen  (1868),  L.  R., 
2  P.  C.  317, 389 ;  Booth  v.  Wilson  (1817), 
1  B.  &  AL  59  ;  Doorman  y.  Jenkins 
(1884),  2  A.  &  E.  256 ;  Coggs  y.  Bernard 
(1704),  2  Lii.  Raym.  914,  915  ;  In  re 
United  Service  Co.,  Johnstons  Claim 
(1871),  L.  R.,  6  Ch.  212. 

{q)  Leese  y,  Martin  (1878),  L.  R,  17 
£q.  224,  following  the  opinion  of  the 
House  of  Lords  in  Brandao  y.  BameU 
(1846),  12  CI.  &  F.  78"^. 
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Ch.  XIV.  8. 8.      B^t  where  goods  have  heen  sent  to  an  exhibition  for  display, 
wi^^    even  a  loan  collection  of  pictures,  this  is  not  a  gratuitous  bailmeDt, 
Byword  {for  for  the  owner  gains  by  reason  that  the  value  of  his  property  may  be 
?-^—  enhanced  by  the  exhibition  (r). 

Loan  for 
exhibition  not 
gratuitous. 

(b)  To  do  some  Act  about  the  Thing  hailed. 

^"  dato^*  Here,  as  in  the  last  case,  the  bailor  derives  an  advantage  from 

liahlefor  gross  the  gratuitous  exertions  of  the  bailee  ;  and,  consequently,  the  latter 
n^ligence.  jg  bound  only  to  ordinary  diligence,  and  is  not  liable  unless  gross 
negligence  be  proved  against  him  («).  Thus,  a  stage-coachman  is 
not  liable  for  the  loss  of  a  parcel,  which  was  intrusted  to  him  to 
carry  without  reward,  unless  there  has  been  great  carelessness  in 
his  conduct  with  reference  thereto  (Q. 
Rnle  where  If  the  situation  or  profession  of  a  gratuitous  mandatory  be  such 

imil^es^ill?  ^^  ^  imply  skill,  an  omission  to  use  that  skill  is  imputable  to  him 
as  gross  negligence  (u).     Thus  if  A.,  a  general  merchant,  under- 
take voluntarily  and  without  reward^  to  enter  at  the  custom-house 
for  exportation  a  parcel  of  goods  of  B.,  together  with  a  parcel  of 
his  own  of  the  same  sort,  but  he  makes  the  entry  under  a  wrong 
denomination,  whereby  both  parcels  are  seized ;  A., — having  bond 
fide  taken  the  same  care  of  the  goods  of  B.  as  of  his  own,  not 
having  received  any  reward,  and   not  being   of  a  profession  or 
employment  which  necessarily  implied  skill  in  what  he  had  under- 
taken, is  not  liable  for  the  loss  occasioned  to  B.  (x).    But  if  in  this 
case  a  ship-broker,  or  a  clerk  in  the  custom-house,  had  undertaken 
to  enter  the  goods,  a  wrong  entry  would  have  been  gross  negligence 
in  him ;  because  his  situation  and  employment  necessarily  imply  a 
competent  degree  of  knowledge  in  making  such  entries. 
Riding  horse        So  a  person  who  rides  a  horse   gratuitously,  at  the  owner's 
xq^  P  ay  or  p^q^gg^^  f^j,  ^^  purpose  of  showing  him  for  sale,  is  bound  in  so 
doing  to  use  such  skill  as  he  actually  possesses :  and  if  he  be 
proved  to  be  a  person  conversant  with  and  skilled  in  horses,  he  is 
as  much  liable  as  a  borrower  would  be,  for  an  injury  done  to  the 
horse  whilst  being  ridden  by  him  (y). 
Gamer  ware-        So  a  carrier  who  receives  goods   into  his  warehouse,  for  the 
^^^,  ®  ^^  purpose  of  their  being  carried  for  hire  when  orders  to  that  effect 
shall  be  given,  is  not,  whilst  the  goods  are  in  his  care  as  a  ware- 

(r)  Seven  on  Negligence,  vol.  2,  p.  920,  Moo.  &  R.  38. 

citing  Vigo  Agricidtural  Society  v.  Brim-  («)   Wilsofi  v.  Brett  (1848),  11  M.  ft 

fd,  52  Am.  R.  657.  W.  118. 

(s)  1  Smith,  L.  G.  :  Jones  on  Bailm.  {x)  Shtells  v.  Blackbume  (1789),  1  H. 

120,  128  ;  ShielU  v.  Blackbume  (1789),  Bl.  159  ;  2  R.  R,  750. 

1  H.  Bl.  169  ;   2  R.  R  750 ;  Mytton  v.  (y)  Wilson  v.  BreU  (1848),  11  M.  ft 

Cock  (1739),  2  Str.  1099.  W.  118. 

(0    Beauchamp  y.  Powley  (1831),  1 
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hoaseman,  a  gratnitons  bailee  within  the  rule  we  are  now  con-  C^.  XIV.  s.  8. 
sidering,  although  he  make  no  charge  for  warehousing  {z),  ^I^Sm^ 

Reward  {for 
TreatmerU), 

(c)  Loan  for  Use, 

When  goods  are  bailed,  to  be  used  for  a  certain  time  by  the  Liability  of 
bailee  without  pay,  then,  as  the  lender  mast  be  taken  to  lend  for 
ihe  beneficial  nse  of  the  borrower,  the  latter  is  not  responsible  for 
reasonable  wear  and  tear.  But  he  is  liable  for  negligence,  for 
misuse,  for  gross  want  of  skill  in  the  nse,  and,  above  all,  for  any- 
thing which  may  be  qualified  as  legal  fraud  (a).  So  he  is  liable  if 
the  goods  be  purloined  from  him,  provided  this  happened  through 
his  want  of  ordinary  care  (b).  So  the  borrower  has  no  right  to 
deviate  from  the  conditions  of  the  loan.  Thus,  if  a  horse  be  lent  Horse, 
to  a  person  to  ride,  this  will  not  entitle  him  to  allow  the  horse  to 
be  ridden  by  his  servant  (c).  But  where  a  horse  was  for  sale,  and 
the  vendor  allowed  the  defendant  to  have  the  horse  in  order  to  try 
it :  it  was  held  that  he  had  a  right  to  allow  a  competent  person  to 
ride  the  horse  for  that  purpose  {d). 

On  the  other  hand,  the  lender  is  responsible  to  the  borrower,  if  Liability  of 

I  AY)  f\  AT* 

he  is  aware  of  any  defect  in  the  chattel,  with  reference  to  the  use 
for  which  he  knows  the  loan  is  accepted,  and  owing  to  which  defect, 
directly,  the  borrower  is  injured  (e). 


Sect.  4. — Bailment  in  Pledge. 

(a)  Generally. 

The  general  property  in  the  goods  pledged  remains  in  the  pledgor.  Delivery, 
but  a  special  property  in  them  passes  to  the  pledgee  in  order  that  he  conSructive 
may  be  able  to  sell  if  his  right  to  sell  arises  (/).    But  there  must  essential ; 
be  an  actual  delivery  by  the  pledgor  of  the  articles  pledged,  either  to 
pledgee,  or  to  a  warehouse  for  him  with  receipt  given,  or  where  the 
possession  itself  is  practically  impossible,  possession  may  be  given 
by  the  delivery  of  a  key,   the   symbol  of  possession,  but  the 
delivery  of  the  key  *'  in  order  to  amount  to  constructive  possession, 

(2)  IThiU  T.  Humphrey  (1847),  11  Q.  210. 

B.  43.  (d)  Camoys  v.  Scurr  (1840),  9  C.  &  P. 

(a)  Per  Cur. ,  Blakemore  v.  Bristol  and  383. 

EneUr  Bail,  Co.  (1858),  8  £.  &  B.  1085,  (e)  Blakemore  t.  Bristol  and  Exeter 

1050 ;  and  see  Jones  on  Bailm.  50,  65 ;  Bail  Co.  (1858),  8  £.  &  B.  1035,  1050 ; 

C%j  V.  Bernard  (1704),  2  Ld.  Raym.  MaeCarthy  t.  You^ig  (1861),  6  H.  &  N. 

915.  329. 

(6)  Jones  on  Bailm.  66,  (/)  Per  Bowen,  L.  J.,  in  Ex  parte 

[c)  Bringloe  y.  Mwriee  (1676),  1  Mod.  HtMard  (1886),  17  Q.  B.  D.  690,  C.  A. 
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Ch.  XIV.  8.  4. 

BailmeTit  in 

Pledge 
(Generally). 

Delivery  of 
T^osseasion — 
corU. 


except  as 
to  goods 
at  sea. 


Pledge  of  bills 
of  lading,  &;c. 


Obligation  of 
pledgee  to 
redeliver. 


Bights  and 
liabilities  of 
pawnee. 


must  be  under  such  circumstances  that  it  really  does  pass  fall 
control  of  the  place  to  which  admission  is  to  be  gained  by  means  of 
the  key"  (^). 

To  such  a  pledge  neither  the  Bills  of  Sale  Act,  1878  or  1882, 
applies ;  it  is  left  to  be  dealt  with  at  common  law,  and  is  outside 
those  statutes  altogether  (h). 

But  this  necessity  as  to  delivery  of  possession  does  not  apply  to 
goods  at  sea,  or  bills  of  lading  which  are  specially  excepted  from 
the  operation  of  the  Bills  of  Sale  Acts,  1878,  1882,  and  it  is 
expressly  provided  by  s.  8  of  the  Factors  Act,  1889,  that  *'  a  pledge 
of  the  documents  of  title  (i)  to  goods  shall  be  deemed  to  be  a  pledge 
of  the  goods,"  though  previous  to  that  Act  it  had  been  decided  by 
the  House  of  Lords  that  while  goods  are  at  sea,  or  so  long  as  the 
engagement  of  the  shipowner  is  not  completely  fulfilled,  the  bill  of 
lading  is  a  living  instrument,  and  the  pledge  of  it  is  equivalent 
to  delivery  by  way  of  pledge  of  the  goods  themselves,  but  such 
pledge  only  passed  a  *^  special  "  and  not  a  general  property  in  the 
goods  0). 

By  the  bailment  of  goods  by  a  debtor  to  his  creditor  in  pledge, 
or  as  a  security  for  a  debt — ^the  pledgee  impliedly  undertakes  to 
deliver  back  the  property  to  the  pledgor,  when  the  sum  for  which  it 
was  pledged  is  paid  ;  and  the  pledgor  impliedly  undertakes  that  the 
property  pledged  is  his  own,  and  may  be  safely  returned  to  him  (k), 
but  if  the  pledgee  has  notice  of  the  infirmity  of  the  pledgor's  title, 
or  of  facts  putting  him  on  his  inquiry,  the  pledgee  will  not  get  a 
good  title  if  he  neglects  to  make  the  inquiry  (Z). 

If,  however,  the  pledgor,  having  regained  possession  of  the  pledge, 
although  by  a  fraud  on  the  pledgee,  parts  with  the  goods  to  a  third 
person,  bond  fide  and  for  a  good  consideration,  an  action  will  not 
lie  by  the  pledgee,  to  recover  the  goods  or  their  value  from  such 
third  person  (7m). 

Where  the  pledgee  has  the  custody  of  the  pledge,  he  is 
answerable  for  ordinary  neglect  (n),  so  that  he  shall  not  be  discharged 
if  the  pledge  be  simply  stolen  from  him,  unless  he  can  show  that 


{g)  Per  Eekewich,  J.,  in  Hilton  v. 
Txich^  (1888),  89  Ch.  D.  669  ;  where  he 
further  decided  —  following  Reeves  v. 
Capp^  (1838),  6  Scott,  877— that  the 
delirery  of  possession  may  be  subsequent 
to  the  money  advance,  so  long  as  it  is  in 
honest  fulfilment  of  the  contract. 

As  to  "  apparent  possession  '*  of  the 
grantor,  see  s.  4  of  the  Bills  of  Sale  Act, 
1878. 

(A)  ffilton  V.  TuckeVf  ubi  sup.,  follow- 
ing Ex  parte  Hubbard,  ubi  sup.  ;  see, 
however.  Mills  v.  CharUstoorth  (1890), 
25  Q.  B.  D.  421. 


(t)  For  definition  of  documents  of  title, 
see  ante,  p.  266  (m). 

(j)  Barber  ▼.  Meyerstein  (1870),  L.  R., 
4  H.  L.  317  ;  SeioeU  v.  Burdick  (1884), 
10  App.  Gas.  74. 

{k)  Per  Parke,  B.,  Cfheesman  y,  Exall 
(1851),  6  £xch.  841. 

(0  Sheffield  v.  London  Joint  Slock 
Bank  (1888),  18  App.  Gas.  833. 

(m)  Babcock  v.  Lawaon  (1880),  5  Q.  B. 
D.  284,  C.  A. 

(n)  Jones  on  Bailm.  75,  76  ;  Cogg^  v. 
Bernard  (1704),  2  Ld.  Baym.  917. 
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he  used  due  care  to  protect  it ;  but  he  shall  be  excused  if  he  be  C^-  ^^^*  ^'  *• 
forcibly  robbed  thereof  (o).  -^^^^  ** 

And  if  several  things  be  pledged  for  the  same  debt,  and  one  of  (Oenerally). 
them  be  lost  without  default  in  the  pawnee,  the  residue  are  liable 
to  be  retained  for  the  whole  debt  (p). 

If  the  debtor  tender  the  debt  to  the  pawnee,  and  he  refuse  to 
deliver  up  the  pledge,  the  pawnee's  special  property  therein  is 
determined ;  and  he  becomes  liable,  in  all  possible  events,  to  make 
good  the  pledge,  or  to  relinquish  his  debt  (q). 

If  the  pawnor  make  default  in  payment  at  the  stipulated  time, 
the  pawnee  may  sell  the  pledge,  even  although  there  be  not  any 
express  agreement  to  that  effect  (r) ;  or  he  may  sue  the  pawnor  for 
his  debt,  retaining  the  pawn  as  a  security  (s). 

But  if  a  time  for  payment  has  not  been  agreed  upon,  or  if  the  time 
agreed  upon  has  been  extended  indefinitely :  the  pawnee  cannot  sell 
the  pledge,  until  after  demand  and  notice  (Q. 

It  has  been  held,  however,  that  if,  before  the  day  appointed  for  ^^®^^. 
payment,  the  pawnee  repledge  the  goods  as  security  for  a  loan'^^ 
made  to  himself;  or  if,  there  being  no  day  appointed  for  payment, 
he  sell  the  goods  in  order  to  repay  himself  his  debt ;  this  does  not 
pat  an  end  to  the  contract  of  pledge,  so  as  to  entitle  the  pawnor  to 
maintain  trover  or  detinue  for  the  pledge  against  the  pawnee, 
without  pajrment  or  tender  to  him  of  the  amount  of  his  loan  (u). 

But  the  pawnee  has  not,  in  general,  any  right  to  use  the  thing  May  not  use 
pledged ;  although,  if  such  were  necessary  for  its  preservation,  or       8  P    8®  • 
were  otherwise  beneficial  to  it ;  or  if,  where  the  pawn  is  an  animal, 
it  were  used  as  a  recompense  for  the  cost  of  its  keep,  the  law  would 
perhaps  imply  the  consent  of  the  pawnor  to  the  use  of  the  article 
pledged  (x). 

In  SimnwndB  v.  London  Joint  Stock  Bank  (y),  the  plaintiff  Pledge  by 
entrusted  a  stockbroker  with  bonds  of  a  foreign  company,  payable  ^**>^^"^^®'- 
to  bearer.     The  stockbroker  sold  the  bonds  without  the  plaintiff's 


(o)  Jones  on  Bailm.  76  ;  Anon.  (1694), 
Salk.  522 ;  Coggt  v.  Bernard  (1704),  2 
Ld.  Raym.  917. 

ip)  Bac.  Abr.  Bailment  (B.). 

[q)  Jones  on  Bailm.  79  ;  JtcUcliffe  v. 
A«w(1611),  Yelv.  178. 

(r)  Pigot  V.  OubUy  (1864),  15  C.  B., 
N.  S.  701,  710  ;  Pothonicr  v.  Datoson 
(1816),  Holt,  N.  P.  C.  883 ;  17  R.  R. 
«47 ;  Titcker  v.  JVilson  (1714),  1  P. 
Wms.  261. 

{»)  Bac.  Abr.  Bailment  (B.). 

(0  Pigot  V.  CubUy  (1864),  15  C.  B., 
N.  S.  701. 

(tt)  Donald  v.  Suckling  (1866),  L.  R., 
1 Q.  B.  685  ;  HaUiday  v.  HolgaU  (1868), 
L.  R,  3  Kx.  299,  Ex.  Gh.,  bat  a  custom 


of  money-lenders  to  repledge  has  not  been 
so  proved  as  to  bind  any  one  dealing 
with  money-lenders  without  notice  of 
custom,  so  as  to  debar  such  money- 
lender's customer  from  redeeming ; 
Ske^ld  V.  London  Joint  Stock  Bank 
(1888),  IS  App.  Gas.  333. 

As  to  the  damages  recoverable,  where 
trover  can  be  maintained,  see  Johnson  v. 
Stear  (1863),  15  C.  B.,  N.  S.  380. 

(x)  Jones  on  Bailm.  81,  n.  38  ;  Bui. 
N.  P.  72  ;  Coggs  v.  Bernard  (1704),  2 
Ld.  Raym.  916,  917  ;  Mores  v.  Conham 
(1610),  Owen,  128;  Story  on  Bailm. 
221. 

{y)  Simmonds  v.  London  Joint  Slock 
Bank,  [1891]  1  Ch.  270. 
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Ch.  XIV.  8.  4.  authority,  and  repurchased  others  of  the  same  kind,  which  he 
^^n^^^  entered  in  their  proper  numbers  in  his  books  as  the  plaintiffs 
(OeneraUy).  bonds,  and  pledged  them  together  with  securities  with  the 
defendants  to  cover  an  advance  to  himself.  The  broker  became 
insolvent,  and  the  defendants  sold  the  securities  in  discharge  of  his 
debt  to  them.  It  was  held  that  an  authority  to  a  broker  to  pledge 
a  customer's  securities  does  not  impliedly  authorize  the  broker  to 
pledge  them  en  bloc  with  those  of  other  persons  to  raise  a  lump  sum. 


(b)    The  Pawnbrokers  Act. 

Pawnbrokers.  The  consolidating  Pawnbrokers  Act,  1872,  85  &  86  Vict.  c.  93, 
which  (see  ss.  6  and  10)  applies  only  to  loans  of  102.  or  less, 
reguhttes  the  business,  rights,  duties,  and  liabilities  of  pawnbrokerSf 
limiting  the  rate  of  interest  which  they  may  require  (s.  15),  and  also 
enacting  that ''  every  pledge  shall  be  redeemable  within  12  months 

Redemption,  from  the  day  of  pawning,  exclusive  of  that  day ;  and  there  shall  be 
added  to  that  year  of  redemption  7  days  of  grace  within  which  every 
pledge  (if  not  redeemed  within  the  year  of  redemption)  shall  con- 
tinue to  be  redeemable  "  (s.  16),  that  ''A  pledge  pawned  for  10 
shillings  or  under  if  not  redeemed  within  the  year  of  redemption 
and  days  of  grace,  shall,  at  the  end  of  the  days  of  grace,  become 
and  be  the  pawnbrokers  absolute  property"  (s.  17),  and  that  "a 
pledge  pawned  for  above  10  shillings  shall  further  continue  redeem- 
able until  it  is  disposed  of  as  in  this  Act  provided,  although  the  years 
of  redemption  and  days  of  grace  are  expired  "  (s.  18). 

Fawn-tiokets.  Other  sections  of  the  Act  provide  that  pawnbrokers  must  give 
pawn-tickets  (s.  14),  must  keep  books,  and  allow  ticket-holders  to 
inspect  them  (ss.  12,  21),  and  must  account  for  surplus  receipts  for 
sales  within  three  years  (s.  22),  but  that  the  contract  of  pawn  is  not 
void  for  infringing  these  or  other  sections  of  the  Act.  And  by  s.  25 
the  holder  of  the  pawn-ticket  is  to  be  presumed  to  be  the  person 
entitled  to  redeem  the  pledge,  and  the  pawnbroker  must  on  pay- 
ment of  loan  and  profit,  deliver  the  pledge  to  the  person  producing 
the  pawn-ticket,  and  he  is  indemnified  for  so  doing ;  but  this  in- 
demnity applies  only  as  between  the  pawnbroker  and  the  pledgor, 
or  the  owner  who  authorized  the  pledge,  and  does  not  afiiect  the 
right  of  a  person  whose  property  has  been  pledged  without  his 
authority,  to  recover  such  property  from  the  pawnbroker  {z). 

If  the  pawn-ticket  is  lost,  s.  29  provides  for  a  new  ticket  being 
obtained  by  a  declaration  before  a  magistrate,  which  must  be  shown 
to  the  pawnbroker  within  three  days,  and  after  this  production  he 

(s)  Singer  Afanufacturing  Co.  v.  Clark  (1879),  5  Ex.  D.  87. 
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will  be  liable  if  he  delivered  the  pledge  to  a  person  producing  the  Ch.  XIV.  b.  4. 
original  ticket  (a).  ^""p^e  ^ 

The  pawnbroker  is  by  s.  27  responsible,  if  the  goods  pawned  be  {Favmbrohers 

destroyed  by  accidental  fire  (6),  and  if  he  purchases  except  at  a i 

public  auction  an  article  pledged  to  him  is  guilty  of  an  offence  ^^' 
Bgainst  the  Act  (s.  82). 


Sect.  5. — Bailments  for  Reward  to  Bailee, 

(a)  OeneraUy. 

A  bailee  with  whom  goods  are  bailed,  that  work  may  be  per-  Workman, 
formed  thereon  or  with  respect  thereto,  for  pecuniary  or  other 
reward,  is  bound  not  only  to  perform  his  contract  as  to  the  work 
to  be  done,  but  also  to  use  ordinary  diligence  in  preserving  the 
property  entrusted  to  him  (c).  Accordingly  he  is  bound  to  exert 
himself,  in  order  to  protect  the  thing  bailed  from  any  unexpected 
danger  to  which  it  may  be  exposed  (d).  So,  in  Clarke  y.  Earn- 
shaw  (e),  where  A.  entrusted  B.,  who  was  a  chronometer  maker, 
with  a  chronometer  to  be  repaired,  and  B.  suffered  his  servant 
to  sleep  in  the  shop  in  which  it  was  deposited:  he  was  held 
liable  to  A.  for  its  value — B.'s  servant  having  stolen  it,  and  he  at 
the  time  having  deposited  his  own  watches  in  a  more  secure  place. 

(b)  Wharfingers. 

And  so,  where  a  wharfinger  takes  upon  himself  the  mooring  Wharfinger, 
of  vessels  which  are  sent  along  his  wharf,  he  is  liable  for  any 
accident  which  may  occur  to  such  a  vessel,  from  her  being  negli- 
gently moored  (/),  or  if  owing  to  the  uneven  bed  of  the  river  the 
vessel  is  injured  when  she  takes  ground  at  the  ebb  (g). 

(c)  WarehotLsemen. 

So,  a  warehouseman  is  liable  for  any  loss  which  is  occasioned  by  Warehonse- 
the  want  of  ordinary  care  on  his  part  (h) ;  and  it  is  said  that,  in 


man. 


(a)  Burslem  v.  AUenhorov^h  (1873), 
L  R.,  8  C.  P.  122  ;  decided  upon  the 
coiresponding  88.  15  and  16  of  39  k  40 
Geo.  3,  c  99. 

(6)  86  k  86  Vict.  c.  93,  8.  27.  Tliis 
vas  considered  doubtful  under  the  old 
Act  See  R.  v.  Cording  (1832),  4  B.  & 
Ad.  198. 

(e)  Jones  on  Bailm.  91 ;  Finitcane  v. 
BmeUl  (1795),  1  Esp.  315  ;  and  see  Boss 
V.  HUl  (1846),  2  C.  B.  877,  890. 

(d)  Leek  y.  Maestaer  (1807),  1  Camp. 


138  ;  10  R.  R.  660. 

{e)  Clarke  v.  JSamahaw  (1818),  Gow, 
30 ;  21  R.  R.  790. 

(/)  Wood  V.  Curling  (1847),  16  M.  & 
W.  628,  Ex.  Ch. 

{g)  The  Moorcock  (1889),  14  P.  D.  64, 
C.  A.  ;  The  Calliope  (1889),  14  P.  D. 
138,  C.  A.  :  reversed  on  the  facts,  [1891] 
A.  C.  11 ;  The  Apollo,  [1891]  A.  C.  499. 

(h)  Garside  v.  Trent  Navigation  Co. 
(1792),  4  T.  R.  681  ;  CaUiff  v.  Danvern 
(1792),  Peake,  114. 
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Ch.  Xiy.  8. 5.  case  of  a  loss,  it  lies  on  him  to  acquit  himself,  by  showing  that  he 
^E^!^l^  was  not  in  fault  (t).     But  the  liability  of  a  dock  company  or 
Bailee       sufferance  wharf  where  ffoods  haye  been  landed  and  warehonsed  by 
mefiT^    ^^^  shipowner  under  the  provisions  of  the  Merchant  Shipping  Act, 
1894,  67  &  68  Vict.  c.  60  (which  were  intended  for  the  protection 
of  the  shipowner  that  he  might  be  able  to  unload  his  ship  and  still 
keep  his  lien  for  freight),  is  exactly  the  same  as  that  of  the  ship- 
owner (k).    And  where  the  wharfinger  with  whom  goods  have  been 
warehoused  carelessly  makes  a  representation  to  the  effect  that 
goods  are  at  his  warehouse,  and  persons  act  upon  that  representa- 
tion by  buying  such  goods,  which,  as  a  matter  of  fact,  had  been 
long  preyiously  lost ;  the  wharfinger  will  be  liable  to  an  action  by 
the  person  who  has  bought  the  title  to  the  non-existent  property, 
as  acting  on  such  representation  is  the  natural  consequence,  and 
the  measure  of  damages  will  be  the  value  of  the  goods  (Q. 


Agister. 


Special 
proteotion 
of  agisted 
cattle  from 
distress. 


(d)  Agisters. 

The  common  law  duty  of  a  bailee  with  whom  cattle  are  left  to  be 
fed,  for  reward,  is  merely  to  take  reasonable  care  of  them ;  "  not 
to  take  care  of  and  redeliver  them  to  the  bailor"  (m).  But  the 
bailee  will  be  guilty  of  a  breach  of  this  duty,  if  he  put  the  cattle 
in  a  place  where  they  are  exposed  to  the  attack  of  a  mischieyons 
animal,  even  although  he  did  not  know  that  the  animal  was  mis- 
chievous (n).  If  he  leave  the  gate  of  his  field  open,  and  the  cattle 
stray  out  and  are  stolen,  he  must  make  good  the  loss  (o).  He  has 
no  lien,  for  he  merely  feeds  without  expending  skill  ( j>). 

By  s.  46  of  the  Agricultural  Holdings  Act,  1888,  where  live  stock 
belonging  to  another  person  has  been  taken  by  the  tenant  of  an 
agricultural  or  pastoral  holding  to  be  fed  at  a  fair  price,  it  may  not 
be  distrained  for  rent  where  there  be  other  sufficient  distress  to  be 
found;  and  if  it  be  so  distrained  by  reason  of  other  sufficient 
distress  not  being  found,  the  owner  may  redeem  it  by  paying  to  the 
distrainer  a  sum  equal  to  such  price  {q). 


(e)  Livery-stable  Keepers. 

Livery-stable       Where  a  livery-stable  keeper  undertakes,  for  reward,  to  receive 
a  carriage  and  lodge  it  in  a  coach-house,  he  is  bound  to  take 


keeper. 


(f)  Per  Gumey,  B.,  Mackenzie  v.  Cox 
(1840),  9  C.  &  P.  632. 

(k)  Barber  v.  MeyersUin  (1870),  L.  R., 
4  H.  L.  317  ;  Olyuy  Mills  d-  Co.  t.  East 
&  West  India  Dock  Co,  (1882),  7  App. 
Cas.  691. 

(f)  SeUm  V.  Lafone  (1887),  19  Q.  B.  D. 
68,  C.  A. 

(m)  See  SmWi  v.  Cook  (1875),  1  Q.  B. 


D.  79. 

(»)  .Broadwater  y.  Blot  (1817),  Holt, 
N.  P.  C.  547  ;  17  R.  R.  677. 

(o)  Jackson  y.  Cummins  (1839),  5  M. 
&  W.  342. 

{p)  CorheU  v.  PackingUm  (1827),  6  B. 
&  C.  268. 

(q)  Agricoltaral  Holdings  Act,  18S8, 
46  k  47  Vict.  c.  61,  f.  45. 
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reasonable  care  of  the  carriage,  and  also  that  any  building  in  which  ^b-  ^I^-  ^  ^• 
it  may  be  deposited  is  in  a  proper  state,  so  that  the  carriage  may  "^^^^^^^^ 
be  reasonably  safe  in  it(r).     The  livery-stable  keeper  unless  he  is       Bailee 
also  an  innkeeper  has  no  lien  on  the  horse  for  keep  or  disburse-  ^  ^xe^s). 
ments(«).  ^ 

An  auctioneer  having  a  horse  for  sale  with  liberty  to  use  it  Auctioneer 
until  sold,  may  not  recover  from  his  employer  anything  for  injury  to  ure^till^^ 
to  the  horse  by  the  negligence  of  a  stranger,  inasmuch  as  he  is  sold, 
nnder  no  liability  to  the  employer  for  the  injury  (t). 

(f)  Innkeepers. 

The  liability  of  an  innkeeper,  like  that  of  a  common  carrier,  and  innkeeper, 
for  the  same  obvious  reason,  is  greater  than  that  of  other  bailees  Liability  of, 
in  respect  of  the  goods  bailed  to  him.     Beyond  doubt,  as  was  laid  iaw.°"^™°^ 
down  in  Galye^s  Case  (t^),  he  is  liable  at  common  law  for  all  loss,  &c. 
of  the  goods  of  his  guest  happening  by  any  negligence  of  himself 
or  his  servants,  and  there  is  a  presumption  that  where  loss  occurs, 
it  results  from  such  negligence ;  but  it  does  not  seem  to  be  quite 
dear  upon  authority  whether  such  presumption  is  rebuttable  or  not. 

To  charge  the  innkeeper  on  the  custom  or  common  law  of  the 
realm,  for  the  loss  of  the  goods  of  his  guest,  it  is  necessary :  1st. 
That  the  inn  be  a  common  inn  {x) ;  2ndly.  That  the  guest  be  a 
traveller  or  passenger  (y).  But  it  appears  that  if  a  servant, 
travelling  on  his  master's  business,  come  to  an  inn  with  goods, 
the  property  of  his  master ;  and  such  goods  are  there  lost  by  the 
innkeeper's  default;  the  master  may  have  his  action  against  the 
innkeeper  (s).  8rdly.  The  goods  and  chattels  must  be  in  the  inn. 
Bat  an  innkeeper  is  liable  for  the  goods  of  a  guest,  which  were  not 
actually  within  the  inn  at  the  time  they  were  taken ;  provided  they 
were  so  taken  whilst  under  the  defendant's  protection  as  an  inn- 
keeper (a).  4thly.  There  must  be  a  defect  on  the  part  of  the 
innkeeper ;  but  the  cases  show  that  there  is  a  '^  defect,"  wherever 
there  is  a  loss  not  arising  from  the  guest's  negligence,  the  act  of 


(r)  SearU  v.  Laveriek  (1874),  L.  R, 
9  Q.  B.  122. 

{8)  Judsan  v.  Etheridge  (1833),  1  C.  & 
H.  743  ;  Orchard  y.  Raekalraw  (1860),  9 

V*  a,  698* 

(0  Claridge  t.  South  Staffordshire 
Tramway  Co.,  [1892]  1  Q.  B.  422. 

(«)  Calye's  case  (1584),  8  Co.  32  & 

\x)   A    lodging-  or    boarding  •  house  , 
keeper  does  not  undertake,  by  implica- 
tion of  law,  to  take  even  due  and  proper 
can  of  a  guest^s  baggage  ;   Holder  v. 
5oti%  (I860),  8  C.  B.,  N.  S.  254. 

The  paid  manager  of  an  hotel  company 


cannot  be  sued,  for  although  the  licence  was 
taken  out  in  his  name,  which  was  painted 
over  the  door,  the  company  are  the  real 
innkeepers  ;  Dixon  v.  Birch  (1873),  L. 
R.,  8  Ex.  135. 

(y)  R.  v.  Rymer  (1877),  2  Q.  B.  D. 
136. 

As  to  who  are  such  guests  as  may 
charge  the  innkeeper,  see  Strauss  v. 
Coumty  HoUl  Co.  (1883),  12  Q.  B.  D.  27. 

(z)  Beedle  v.  Morris  (1610),  Cro.  Jac. 
224  ;  Bac.  Abr.  Inns  (C.)  6. 

(a)  Jones  v.  Tyler  (1834),  1  A.  &  F. 
522. 
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Extent  of 
liability. 


Ch.  XIV.  8.  6.  God,  or  the  Queen's  enemies  (b).     And  5thly.  The  article  lost 
^^B^oa^^  must  be  a  moveable  (c).    And  an  innkeeper  is  liable  if  the  tnoney 

Bailee       of  his  gnest  be  taken  or  lost  (d). 

(       eepen),       j^  Dawsoti  V.  Chamney  (e)  the  horse  of  a  guest  was  kicked  in  the 

stable  by  another  horse,  and  the  innkeeper  having  given  proof  of 

such  attention  and  skilful  management  as  to  convince  the  jury  that 

the  damage  could  not  have  been  occasioned  by  his  negligence,  the 

Court  held  that  such  proof   took  away  the  ground  of  action 

*'  according  to  all  the  authorities ;  "  but  both  CashiU  v.  Wright  {f)^ 

and,  more  strongly,  Morgan  v.  Ravey  (g)  seem  to  be  to  the  effect 

that  an  innkeeper,  though  guilty  of  no  negligence  but  even  diligent, 

is  liable  for  loss  not  arising  from  the  negligence  of  his  guest,  the 

act  of  God  or  the  Queen's  enemies.     Dmvson  v.  Chamney  however 

was  recently  followed  in  Angus  v.  McLachlan  (ft),  in  which  it  was 

held  that  an  innkeeper  retaining  the  goods  of  his  guest  by  virtue 

of  lien  for  an  unpaid  bill,  is  not  bound  to  use  greater  care  in  their 

custody  than  he  uses  as  to  his  own  goods  of  a  similar  description, 

and  was  not  liable  for  damage  to  certain  furs  and  wearing  apparel 

by  moths,  or  mice.     But  the  preponderance  of  authority  appears  to 

be  against  Dawson  v.  Chamney y  and  Angus  v.  McLachlan  appears 

to  be  distinguishable  on  the  ground  that  an  innkeeper  retaining  his 

gaest's  goods  by  virtue  of  lien  is  only  a  gratuitous  bailee,  and 

therefore  no  longer  subject  to  the  ordinary  liability  of  an  innkeeper. 

The  innkeeper  is  of  course  responsible  if  his  servants  rob  a  guest  (t). 

However  this  may  be,  it  is  well  settled  that  the  default  of  the 

guest  excuses  the  innkeeper.     Thus,  if  the  goods  of  the  guest  be 

stolen  by  his  own  servant  or  companion  (A:) ;  or  if  the  guest  be 

guilty  of  negligence  which  conduces  to  the  loss ; — that  is,  if  the 

loss  would  not  have  happened,  provided  the  guest  had  used  the 

ordinary  care  which  a  prudent  man  might  have  been  expected  to 

take  under  the  circumstances  (l) ;  or  if  the  goods  be  stolen  from  a 


Negligence, 
&c.,  of  guest. 


(b)  Per  Cur.,  Morgan  v.  Bavey  (1861), 
6  H.  &  N.  265,  277,  distinguishing,  or 
perhaps  dissenting  from,  Dawson  t. 
Chamney  (1843),  6  Q.  B.  164;  per 
Bayley,  J.,  Bichmond  v.  Smith  (1828),  8 
B.  &  0.  9. 

The  fiEtct  of  the  innkeeper  being  un- 
able to  attend  to  his  business,  by 
sickness  or  the  like,  does  not  excuse 
him.  Oro98  t.  Avdreios  (1598),  Cro.  El. 
522. 

(c)  See  Calye*8  case  (1584),  8  Co.  32  a  ; 
1  Sm.  L.  C,  from  which  it  appears  that 
deeds  &c.  are  included,  but  there  is  no 
liability  for  personal  damage. 

{d)  Kent  y.  Shuckard  (1831),  2  B.  & 
Ad.  803  ;  Doorman  v.  Jenkins  (1834),  2 
A.  k  £.  256. 

[e)  Dawson  y.  CJuimney  (1843),  5  Q. 


B.  164. 

(/)  CashiU  V.  fFriffht  (1856),  6  E.  A 
B.  891. 

ig)  Morgan  v.  Bavey  (1861),  6  H.  &N. 
265. 

(h)  Angus  v.  McLachlan  (1883),  23 
Ch.  D.  330,  per  Kay,  J. 

(t)  Jones  on  Bailm.  95,  96 ;  and  aee 
Dixon  V.  Birch  (1873).  L.  R.,  8  Ex.  185. 

{k)  See  per  Lord  E^lenborough,  C.  J., 
Burgess  v.  Clements  (1815),  4  M.  ft  S. 
306. 

{I)  Oppenheim  v.  fVhite  Lion  HoUl  Co. 
(1871),  L.  R.,  6  C.  P.  515  ;  CaahiU  t. 
Wright  (1856),  6  E.  &  B.  891 ;  ArmisUad 
V.  Wilde  (1861),  17  Q.  B.  261 ;  Sanim 
V.  Spencer  (1569),  Dy.  266  ;  and  see  Bic 
Abr.  Inns  (C),  4. 
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room  in  the  inn,  of  which  the  guest  had  the  exclusive  possession  Ch.  XIV.  s.  6. 
otherwise  than  as  a  mere  guest,  e.g.,  as  a  warehouse,  or  for  the  ^'^^^^^ 
purposes  of  trade  (m),  the  innkeeper  is  not  liable.     Where,  how-       Bailee 
ever,  a  traveller  went  to  an  inn,  and  desired  to  have  his  luggage  (  nnkeepers). 
taken  into  the  commercial  room,  to  which  he  resorted,  and  from 
which  it  was  stolen :  it  was  held  that  the  innkeeper  was  respon- 
sible, although  he  proved  that,  according  to  the  usual  custom  of 
the  house,  the  luggage  would  have  been  deposited  in  the  guest's 
bedroom,  and  not  in  the  commercial  room,  if  no  order  had  been 
given  respecting  it ;  there  being  no  proof  that  the  defendant  gave 
notice  to  the  plaintiff,  that  he  would  not  be  liable  unless  the  goods 
were  placed  in  the  bedroom  (n)."     So,  where  an  innkeeper  refused 
to  take  charge  of  goods  till  a  future  day,  because  his  house  was 
full  of  parcels ;  and  the  owner  afterwards  stayed  in  the  inn  as  a 
guest,  and  the  goods  were  stolen  during  his  stay :  the  innkeeper 
was  held  bound  to  make  good  the  loss  (o). 

If,  however,  an  innkeeper  receives  goods  as  a  general  bailee,  and 
not  in  the  character  of  an  innkeeper,  he  is  liable  only  according  to 
the  nature  of  the  particular  bailment  (p). 

And  now,  by  the  Innkeepers  Act,  1868,  26  &  27  Vict.  c.  41,  it  limitetion  tyf 
is  enacted  that  no  innkeeper  shall  be  liable  to  make  good  to  any  innj^tep^  ^ 
guest  iq)  of  such  innkeeper,  any  loss  of  or  injury  to  goods  or  Act,  1868,  t« 
property  brought  to  his  inn  (not  being  a  horse   or  other   live 
animal,  or  any  gear  appertaining  thereto,  or  any  carriage),  to  a 
greater  amount  than  SOZ.,  except  (1)  where  such  goods  or  property 
shall  have  been  stolen,  lost,  or  injured  through  the  wilful  act, 
de&nlt,   or  neglect  of   such    innkeeper  or  any  servant  in   his 
employ ;  or  (2)  where  they  shall  have  been  deposited  expressly  for 
safe  custody  with  the  innkeeper,  in  a  sealed  box  if  required  by  him. 

By  s.  3  the  innkeeper  must  exhibit  one  copy  of  the  first  section 
in  a  conspicuous  part  of  the  hall  of  his  inn,  in  order  to  be  entitled 
to  the  benefit  of  the  Act  (r). 

An  innkeeper  has  at  common  law  a  general  lien  (which  attaches  Lien  of 
to  the  separate  estate  of  the  wife,  to  whose  husband,  while  they  "*    ^^^ 
were  staying  at  the  inn  together,  credit  was  given)  («),  on  all  such 


(m)  Famworth  v.  Pachoood  (1816),  1 
Stark*  249,  251,  n.  ;  Burgess  y.  Clements 
(1815),  4  M.  &  S.  306. 

(«)  Siehtiumd  y.  Smith  (1828),  8  B.  & 
a  9  ;  sndBeeArmisteadY.  fFilde  {1S61), 
17  Q.  B.  261. 

(o)  BenneU  y.  Mellor  (1793),  6  T.  R. 
273;  2R.R.593. 

ip)  WiUiams  y.  Oessey  (1837),  5  Scott, 
56. 

(q)  This  includes  a  person  haying  the 
ooca|ntion  of  a  room  only  to  wash  and 

C.C. 


dress  in,  as  long  as  his  luggage  remains 
there ;  Ifeda/ioar  y.  Ortmd  Hotel  Co., 
[1891]  2  Q.  B.  11,  C.  A. 

(r)  And  the  copy  exhibited  mnst  be 
substantially  accurate,  or  the*  innkeeper 
will  not  be  protected,  topics  y.  Bacon 
(1877),  2  Ex.  D.  463,  C.  A. ;  in  this  case 
the  word  '*act"  was  omitted  from  the 
copy. 

(«)  Chrdm  y.  Silher  (1890),  25  Q.  B. 
D.  491. 


D  D 


402 


Chap.  XIV. — ^Bailments,  except  tor  Carriage. 


Ch.  XIY.  8.  5.  goods  of  his  guest  as  he  is  bound  to  receive,  whether  they  are  the 

^^^wadto^  guest's  own  or  another's,  and  whether  known  by  the  innkeeper  to 

Bailee      be  another's  or  not  (t) ;  but  not  if  the  goods  are  merely  sent  to 

(  n    eepen).   ^^  guest  for  some  particular  purpose,  for  the  whole  amount  of  his 

bill,  and  not  merely  for  so  much  of  it  as  is  due  in  respect  of  the 

LieiL  goods  detained  by  right  of  lien  {u) ;  nor  does  the  innkeeper  by  taking 

security  from  the  guest  destroy  his  right  of  lien  {v). 

Further,  while  the  lien  is  in  existence,  and  the  good3  in  posses- 
sion of  the  innkeeper  as  bailee,  he  is  not  bound  to  be  more  careful 
in  keeping  the  goods  of  the  guest  than  he  was  of  his  own ;  so  if 
he  locks  up  the  guest's  fars  and  wearing  apparel  in  a  closet  where 
his  own  goods  of  a  similar  character  are  kept ;  and  the  guest's 
clothes  are  damaged  by  moths  and  rats,  the  innkeeper  will  not  be 
liable  {x), 

A  lien  at  common  law  carries  with  it  no  authority  to  sell,  so  that 
an  unpaid  innkeeper  cannot  sell  his  guest's  goods  and  pay  himself 
Right  of  inn-  out  of  the  proceeds  (^).  But  the  Innkeepers  Act,  1878,  41  &  42 
keeper  to  sell  yj^^  q^  33^  allows  the  innkeeper,  in  addition  to  his  lien  at  common 
law,  to  sell  by  public  auction  any  goods  left  with  him  by  a  guest 
indebted  to  him  for  board,  lodging,  or  keep  of  horses,  after  the 
said  goods  have  been  left  with  him  for  six  weeks  without  the  debt 
having  been  paid,  provided  that  at  least  one  month's  notice  of  the 
sale  shall  have  been  given  by  an  advertisement  containing  a 
description  of  the  goods,  and  the  name  of  the  owner  where  known. 
The  law  compels  an  innkeeper  to  receive  into  his  inn  all 
travellers  who  apply,  peaceably,  to  be  admitted  as  guests,  provided 
there  be  sufficient  and  convenient  room  for  them  in  the  inn,  and 
there  be  no  reasonable  cause  or  excuse  for  refusing  to  serve  them, 
e,g.i  that  the  guest  brings  with  him  a  large  and  savage  dog  {z). 
And  he  is  bound  to  provide  meat  and  drink,  on  the  price  being 
tendered,  when  they  are  ready  for  the  guest  (a).  But  a  traveller  is 
not  entitled  to  select  a  particular  apartment  in  an  inn,  or  to  insist 
on  occupying  a  bed-room  for  the  purpose  of  sitting  up  all  night, 
so  long  as  the  innkeeper  is  willing  to  furnish  him  with  a  propw 
room  for  that  purpose  (&). 


Duty  of,  as  to 

entertaining 

guests. 


(0  Robins  v.  Gray,  [1895]  2  Q.  B. 
501  (sewiDg-tiiachines,  sent  for  sale  to 
commercial  traveller  by  his  employers) ; 
Thrtfall  v.  Borwiek  (1876),  L.  K.,  10  Q. 
B.  210,  Ex.  Ch.  (hired  piano). 

(ii)  Broadwood  v.  Gfraiiara  (1854),  10 
Ex.  417  (piano  sent  in  by  manufacturer 
for  profoBsional  pianist  to  play  upon  dur- 
ing ms  stay  at  the  inn). 

(v)  Angus  v.  McLachlan  (1883),  28 
Ch.  D.  330  ;  distinguishing  Lord  Eldon's 
decisions  in  Cowtll  v.  Simpson  (1809),  16 
Ves.  275,  and  Balch  v.  Symes  (1823),  T. 


&R.  87. 

(x)  Angus  v.  McLachlan  (1833),  23 
Ch.  D.  330  ;  following  i^toson  v.  Cham- 
ney  (1843),  5  Q.  B.  164. 

(y)  Mulliner  v.  Flormce  (1878),  8  (J. 
B.  D.  484,  C.  A. 

(a)  See  22.  v.  Bymer  (1877),  2  Q.  B.  D. 
136.  An  action  or  indictment  lies  ;  per 
Holroyd,  J.,^7W€«v.  JVaterhause (IS17), 
6  M.  &  S.  385,  393. 

(a)  Bac.  Abr.  Inns  (C),  3. 

{b)  Fell  V.  Knight  (1841),  8  M.  *  W. 
269. 
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Sect.  6. — Bailment  for  Reward  to  Bailor  •  Hire. 


Ch.  XIV.  8,  6. 

BailtMnts 
{Sirs). 


Where  goods  are  lent  to  the  bailee  for  hire,  the  bailee  is  bound  Liability  of 
to  use  only  ordinary  care  (d) ;  and  he  is  not  answerable  for  a  loss 
by  robbery  {e)  or  accidental  fire. 

A  livery-stable  keeper  who  lets  out  for  hire  horses  and  carriages  Hin  of 
to  ride  or  drive,  impliedly  promises  that  the  horse  and  carriage  is 
fit  and  suitable  for  the  purpose  for  which  it  is  hired,  and  the  horse 
is  not  vicious,  and  if  damage  arises  by  the  defect  or  default  of  the 
horse,  or  the  breakdown  of  the  carriage,  the  livery-stable  keeper 
wiQ  be  liable  for  negligence.  If  the  hirer  was  informed  that  the 
horse  was  vicious,  the  livery-stable  keeper  must  prove  that  this 
information  was  given  and  that  the  hirer  accepted  the  risk  (/).. 

The  hirer  must  use  the  horse  or  carriage  for  the  purpose  for  Duties  and 
which  it  was  let  to  him  (g).  So,  if  a  horse  is  let  for  riding  he  may  j^  S^oree, 
not  use  it  for  driving  {h)  or  it  would  seem  vice  versa ;  neither  if 
it  is  let  for  a  ride  along  the  road  may  he  jump  it  (t),  nor  if  it  is  let 
to  go  a  certain  journey  should  the  hirer  exceed  that  journey  (jk) ;  or 
if  so  the  hirer,  in  addition  to  his  liability  for  breach  of  the  contract 
and  the  damages  arising  therefrom,  will  be  guilty  of  tort  (Q.  The 
hirer  should  also  provide  the  horse  with  suitable  food  unless  there 
is  an  agreement  to  the  contrary  (m). 

But,  supposing  the  hirer  used  the  horse  for  the  purpose  for 
which  it  was  let,  it  seems  to  have  been  assumed  that  the  letter 
takes  all  risks.  But  Sir  W.  Jones  lays  down  that,  *'  If  Cains  hire 
a  horse,  he  is  bound  to  ride  him  as  moderately  and  treat  him  as 
earefoUy  as  any  man  of  common  discretion  would  ride  or  treat  his 
ovm  horse  (n)."  And  this  view  was  adopted  by  Lord  Ellen- 
borough,  C.J.  (o).  So,  the  hirer  has  been  held  liable  for  "over- 
driving" (p).  But  if  the  horse  comes  back  with  broken  knees, 
the    letter    must    prove    negligence  against   the   hirer  (q),    and 


id)  Jones  on  Bailm.  86. 

(«)  Ooffffs  y.  Bernard  (1704),  2  Ld. 
HaTm.  916 ;  1  Sm.  L.  C. 

(/)  Chew  V.  Janes  (1847),  10  L.  T., 
0.  8.  231 ;  fFindU  y.  Jordan  (1888),  75 
Mitne,  149  ;  Hyman  y.  Nye  (1881),  6 
(}.  B.  D.  68$  (breakdown  of  carriage) ; 
•ad  seo  Beven  on  Negligence,  yoL  2, 
p.  954. 

iff)  Stoty  on  Bailm.  a.  413. 

(A)  Otiphant  on  Horses,  p.  247  ;  Story 
OB  BaUm.  a.  413. 

(i)  Barnard  v.  Haggis  (1868),  13  C. 
a.  X.  8.  45. 

(*)  HTaZley  y.  EoU  (1876),  35  L.  T. 
<80. 

{I)  Barnard  y.  Haggis,  WaUey  y.  HoU, 
ubi  ftap. 


(m)  Handf(mlY, PalfMr(l92Q)y  2B.  & 
B.  359 ;  Story  on  Bailm.  s.  393,  citing 
American  cases  and  French  and  Roman 
law  to  same  effect. 

(n)  Jones  on  Bailm.  p.  88 ;  where  he 
also  adds,  that  if  the  nirer  leaves  his 
stable  open  at  night,  and  the  horse  is 
stolen,  the  hirer  must  answer  for  it. 

(o)  Dean  y.  KeaU  (1811),  3  Camp.  4 ; 
13  R.  R.  735 ;  and  see  Harrington  y. 
Snyder  (1848),  3  Barbour,  880. 

(p)  WaMey  y.  HoU  (1876),  36  L.  T. 
630  ;  Edwards  v.  Ca/rr  (1859),  18  Gray's 
Massachusetts  Rep.  234. 

{q)  Cooper  y.  Burton  (1810),  3  Camp. 
5,  n. ;  13  K.  R.  736,  n.  ;  Dean  y.  KeaU 
(1811),  3  Camp.  4 ;  13  R.  R.  735. 
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Ch.  xrv.  8. 6.  American  law  lays  down  that  the  hirer  will  be  liable  for  "  un- 

How  far  the  hirer  of  a  horse  is  liable  for  the  effects  of  mere 

lidiog  or         nnskilful  riding  or  driving  has  not  been  determined  by  authority  in 
driTing.  England.     It  is  submitted,  though  with  some  doubt,  that  the  hirer 

by  the  contract  of  hiring  impliedly  represents  that  he  is  possessed 
of  sufficient  skill  and  experience  to  manage  an  ordinary  horse  under 
ordinary  difficulties,  so  that,  e.g.,  the  rider  would  be  liable  for  the 
effects  of  riding  with  a  loose  rein,  and  the  driver  for  the  effects  of 
ignorance  of  the  rule  of  the  road.  In  such  cases  there  would,  it  is 
conceived,  be  either  legal  negligence  on  the  part  of  the  hirer,  though 
not  negligence  in  the  ordinary  sense  of  the  term,  or  else  a  breach 
of  an  implied  contract  to  bring  ordinary  skill  and  experience  to  the 
hiring. 

The  hirer  of  a  horse  is  not  liable  for  the  ill-treatment  thereof  by 
a  regular  farrier,  whose  attendance  he  requires ;  but  if  he  himself 
prescribe  for  the  horse,  he  is  responsible  (s). 

But  the  hirer  of  a  horse  is  bound  to  discontinue  the  use  of  it,  if 
it  become  exhausted  and  refuse  its  food  (t). 

So  if  the  lender  of  a  carriage  agree  to  keep  it  in  "  repair  without 

any  further  charges  whatever,"  the  hirer  is  not  liable  for  repairs 

rendered  necessary  by  accident,  and  without  his  lawful  default  (u). 

Liability  of         ^^  hirer  of  a  horse  and  carriage  is  liable  to  the  hiree  for  damage 

hirer  of  horse  ^  ^he  horse  and  carriage  by  the  negligence  of  the  hirer's  coach- 

for  negligence  man.     This  appears  from  Coupe  Company  v.  Maddick  {x).     There 

of  coachman.    ^^  defendant,  who  was  a  surgeon,   hired  from   the  plaintiffs, 

M^dick.    '    who   were    a    company  letting    carriages    and    horses   for  hire, 

a  carriage  and  horse  for  a  year  at  two  guineas  a  week.     One  day, 

on  his  return  home,  the  defendant  told  his  coachman  to  take  the 

carriage  to  his  stable,  instead  of  which  the  coachman,  who  was 

drunk,  drove  about  a  mile  and  a  half  off,  with  the  result  that  the 

carriage  was  run  into  by  a  cab,  and  both  carriage  and  horse  were 

injured  by  reason  of  the  negligent  driving  of  the  coachman.    The 

Court  (Cave  and  Charles,  JJ.),  after  observing  that  no  case  in 

point  could  be  found  on  either  side,  held  that  the  hirer  was  liable 

to  the  company  in  damages,  saying  that  the  responsibility  of  the 

hirer  to  take  reasonable  care  of  the  goods  hired  extends  to  all 

injuries  caused  by  the  negligence  of  the  servant   to   whom  he 

entrusts  them. 

(r)  HarringUm  v.   Snyder  (1848),    8  (1859),   13    Gray's  Massachnaetts  Bep. 

Barbour,  880.  284. 

{a)  Per    Lord    Ellenborough,    C.    J.,  {u)  Reading   y.    Menham   (1832),   1 

Dean  v.  Keaie  (1811),  3  Camp.  4  ;  13  R.  Moo.  &  Rob.  '234. 

R.  735.  {x)  Coup6  Co,  v.  Maddiek,  [1891]  2  Q. 

(0  Bray  v.  Mayne  (1818),  Gow,  1 ;  21  B.  413.     Leave  to  appeal  was  given,  bat 

R.  R.  786  ;   and  see  Edwards  v.  Cart  not  eventually  taken  advantage  ot 
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A  bailee  of  goods  for  hire,  even  for  a  time  certain,  by  selling  the  Oh.  XIV.  s.  c. 
goods,  determines  the  bailment  (y) ;  and  the  bailor  may  sne  the    '^/^^^^ 

purchaser  of  the  goods,  as  for  a  conversion  thereof,  though  the ; — 7- 

purchase  was  bond  Jide  (z).    And  so  if,  during  the  continuance  of  of  bailment, 
the  bailment,  the  goods  are  taken  in  execution  for  a  debt  due  from 
the  bailee ;  or  are  sold  by  the  trustee  of  the  bailee,  under  his  bank- 
ruptcy ;  this  puts  an  end  to  the  bailment,  and  the  bailor  may  sue 
as  for  a  conversion  of  the  goods  (a). 


Sect.  7. — Hire-purchase  Agreements. 

The  bailment  of  goods,  especially  furniture  or  pianos,  on  the  Ordinary  form 
"three  years*  hire-purchase  system,"  has  recently  become  a  usual  ©hi^jiSw- 
oontract    in  the  ordinary  course  of  business.      The  agreement  ment 
between  lender  and  hirer  is  usually  in  writing,  but  apparently  may 
be  oral  (b),  and  is  in  form  a  letting  and  hiring  at  a  weekly  rent, 
with  a  provision  that  upon  such  weekly  payments  amounting  to  a 
stipulated  sum  the  whole  of  the  goods  shall  become  the  property  of 
the  hirer.     A  clause  is  also  inserted  whereby  in  case  of  default  of 
any  instalment,  or  breach  of  any  part  of  the  agreement,  all  previous 
payments  are  forfeited  to  the  lender,  who  is  empowered  to  take 
forcible  repossession  of  the  goods  if  necessary. 

Such  an  agreement  has  been  interpreted  by  the  Court  of  Appeal  Property  does 
not  to  pass  the  property  in  the  goods  bailed,  either  by  force  of  the  ^^  ^**' 
agreement,  for  that  would  be  contrary  to  the  intention  of  the 
parties,  or  by  the  delivery  of  the  goods.     It  has  been  held,  too, 
that  the  property  remains  in  the  lender  until  all  the  instalments 
have  been  paid ;  and  that  therefore  the  agreement  does  not  require  Need  not  be 
to  be  registered  under  the  Bills  of  Sale  Acts  (c),  unless,  indeed,  it  Jj^jj^jsot 
does  not  represent  the  real  transaction  between  the  parties,  and  its  Sale  Acts, 
intention  is  merely  to  create  a  security  for  money ;  in  such  a  case, 
the  Court  must  disregard  the  form,  and  look  to  the  true  nature  >of  Ezceptiou. 
the  transaction.    Where,  therefore,  the  plaintiff  by  deed  assigned 
chattels  to  the  defendants,  and  by  agreement  hired  them,  and  the 
defendants  seized  the  chattels  for  a  breach  of  the  hiring  agreement, 
it  was  held  that  the  documents  amounted  to  a  bill  of  sale,  and 
therefore  required  registration  under  the  Bills  of  Sale  Acts  (d), 

(y)  Fenn  ▼.  BUtUston  (1851),  7  Exch.  (b)  Ex  parU  Brooks  (1883),  23  Gh.  D. 

152  ;  Bryant  v.  Warddl  (1848),  2  Ezch.  261,  C.  A. 

479.  (c)  ExparU  Crawcowr  (1878),  9  Ch.  D. 

(z)  Cooper Y,  ^tZ^oimx^^ (1845),  1  C.  B.  419,  C.  A.;  and  see  BeckeU  t.   Tower 

672.  Assets  Co.,  [1891]  1  Q.  B.  1  ;  Bedhead 

(a)  Bryant  y.  WardeU  (1848),  2  ExcL  v.  Weslvoood  (1888),  59  L.  T.  298. 

479 ;  Fenn  y.  BiUlestan  (1851),  7  Exch.  {d)  Madell  y.  Thomas,  [1891]  1  Q.  B. 

152.  230,  C.  A. 
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Ca.  XIV.  8. 7. 

Htre-pwrehetae 
Agnemtnts. 


Hiier  is 
**  reputed 
owner. 


Hirer  does  not 
''agree  to 
bay'*  within 
Factors  Act 
or  Sale  of 
Qoods  Act. 


If  default  is  made  in  punctual  payment  of  any  of  the  periodical 
payments  the  lender  can  at  once  recoTer  back  the  piano  in  trover^ 
nor  will  a  subsequent  tender  of  the  instalment  in  arrear  displace 
his  right  to  recoyer,  for  time  is  of  the  essence  of  the  contract ;  and 
the  hirer  has  no  equitable  claim  either  upon  the  goods  themselYBS 
or  to  recoTer  back  any  of  the  past  paid  instalments  {e\ 

But  under  ''  the  order  and  disposition "  clauses  in  the  Bank- 
ruptcy Act  (s.  44  (8)  ),  the  course  of  decision  apparently  lays  down 
that  the  hirer  will  be  taken  to  be  the  *'  reputed  owner "  of  such ' 
furniture  and  goods  (/).  Except  in  the  case  of  hotel-keeperSi 
where  a  trade  custom  to  hire  their  furniture  has  been  so  frequently 
proved  that  the  Court  will  now  take  judicial  notice  of  it ;  and  such 
goods  in  an  hotel  will  not  pass  to  the  hotel-keeper's  trustee  (9), 
but  such  custom  of  hiring  has  not  been  proved  to  exist  in 
Ireland  Qi). 

As  we  have  already  seen  (ante,  pp.  267,  876),  the  hirer  does  not 
''agree  to  buy  '  the  goods  within  the  meaning  of  s.  9  of  the  Factors 
Act,  1889,  or  of  s.  26  (2)  of  the  Sale  of  Goods  Act — ^which  is  identical 
therewith — ^whereby  a  person,  who  haying  bought  or  ''  agreed  to 
buy  "  goods,  obtains  possession  of  them  with  the  consent  of  the 
seller,  may  sell  or  pledge  them  to  any  person  receiving  them  in 
good  faith  with  the  same  effect  as  if  he  were  a  mercantile  agent 
having  authority  to  sell  (t). 


(e)  Cramer  v.  QiUs  (1883),  C.  &  E. 
161,  per  Lopes,  J. ;  affirmed  on  appeal, 
see  S.  J.  (1889),  at  p.  780 ;  L.  T.  J. 
(1889),  at  p.  421. 

(/)  ExpariiTBrooJcs  (1888),  23  Ch.  D. 
261,  0.  A  ;  followiiig  Ex  parte  Lovering 
(1874),  L.  B.,  9  Gh.  621  ;  and  apparently 
inconsifitent  with,  though  not  expressly 
oyemiling.  Ex  parte  Emerson  (1871),  41 
L.  J.,  Bk.  20  ;  and  Ex  parte  HaUersUy 
(1878),  8  Ch.  D.  601 ;  and  see  Bobson  on 


Bankruptcy,  6th  ed.,  pp.  517,  518. 

{g)  Ex  parU  PmoeU  (1876),  1  CJh.  D. 
501,  C.  A.  ;  CratPcour  v.  Salter  (1881), 
18  Cb.  D.  30,  C.  A.  ;  ExparU  Tur^uatid 
(1886),  14  Q.  B.  D.  636,  0.  A. 

{k)  See  In  re  Shaw  (1877),  11  Ir.  Bep. 
Eq.  682,  and  no  subsequent  case  seems 
to  have  raised  this  question. 

(i)  HeJhy  v.  Matthews,  [1895]  A.  a 
471. 
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CHAPTER    XV. 


BAILMENT  FOB  OABBIAGE. 


[See  Maenamara  on  Carriers  (1888)  ;  Browne  and  TheohaZd'i  Law  of  BaUway 
Comjfamet,  2nd  ed.,  A.D.  1887;  Hodges  on  Railwaytf  7th  ed.,  A.D.  1888-9 ;  Sorutton 
M  Charter  Parties  (A.D.  1886) ;  Carver  on  Carriage  of  Goods  by  Sea  (2nd,  A.D. 
1891} ;  Angell  on  Carriers,  6th  ed.,  1877  (Amer,),] 
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Seot.  1. — Carriers  generally. 

(a)  Who  is  a  Camman  Carrier. 

A  common  carrier  is  one  who  undertakes,  for  hire,  to  transport  Who  is  a  com- 
from  place  to  place,  either  by  land  or  water,  the  goods  of  such  ^^^  c"*ner- 
persons  as  may  choose  to  employ  him ;  as,  for  instance,  the  owner 
or  master  of  a  general  ship  (a) ;  a  bargeowner,  who  lets  out  vessels 
for  the  conyeyance  of  goods,  to  any  cnstomer  who  applies  for  them; 
the  cnstomer,  in  each  case,  having  the  right  to  fix  the  points  of  the 
Tessers  arrival  and  departure  (&) ;  a  wharfinger  who  undertakes  to 
convey  goods  from  his  wharf,  in  his  own  lighters  (c) ;  or  the  pro- 
prietor of  a  common  stage-coach  or  waggon  {d).  So  a  railway 
company  may  be  common  carriers,  as  will  be  seen  below  (e),  and 


(a)  Laveroni  v.  Drury  (1862),  8  Exch. 
IM,  170. 

[h)  The  Liver  Alkali  Co.  y.  Johnson 
(1874),  L.  K,  9  Ex.  338,  Ex.  Ch. 

(e)  Having  ▼.  Todd  (1816),  1  Stark. 
72;  leR.  R  779. 

(d)  Co(tgs  V.  Bernard  (1704),  2  Ld. 
Raym.  918  ;  Oi^Hmm  ▼.  Burst  (1710),  1 
8i&.  249.  As  to  the  liahility  of  hackney- 


coach  proprietors  as  carriers,  see  Powles 
y.  Bider  (1856),  6  E.  &  B.  207  ;  Fenables 
y.  Smith  (1877),  2  Q.  B.  D.  279  ;  Boss  v. 
BUI  (1846),  2  C.  B.  877. 

The  Postmaster-General  is  not  a  com- 
mon carrier  within  the  custom  of  the 
realm,  Nicholson  y.  Mounsey  (1812),  15 
East,  384  ;  18  R.  K  501. 

(e)  Post,  s.  3. 
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Chap.  XV.— Bailment  foe  CARELiOE. 


Ch.  XV.  8.  1.  that  although  one  of   the  termini  of   the   journey  be  out   of 
^'^<-  England  (/)• 

( Wlio  is  a        But  it  has  been  held,  that  a  person  who  conveys  passengers  only 
Ccnrier),     ^^  ^^^  *  common  carrier  (g).    Nor  is  a  town  carman,  who  does  not 
Who  is  not.     P^y  ^^^  ^^^  terminus  to  another,  but  merely  undertakes  casual 
jobs,  a  common  carrier  (h). 


Obli^tion  to 
eany. 


He  ouf^ht  to 
cany  in  the 
usual  course. 


Goods  must 
be  delivered 
to  the  carrier. 


His  hire. 


(b)  The  Obligation  to  Carry, 

A  common  carrier  is  bound  to  convey  the  goods  of  any  person 
who  offers  to  pay  his  hire, — unless  his  carriage  be  already  fall, 
or  the  risk  sought  to  be  forced  on  him  be  extraordinary ;  or  unless 
the  goods  be  of  a  description  which  he  cannot  convey,  or  which  he 
is  not  in  the  habit  of  conveying  (i). 

It  is  the  duty  of  a  carrier,  whether  by  land  or  water,  to  carry  the 
goods  entrusted  to  him  without  any  unnecessary  delay  or  deviation, 
and  in  the  usual  and  customary  course  (j).  But  he  is  not  bound 
to  carry  by  the  shortest  route,  but  only  by  that  by  which  he  usually 
carries  such  goods,  and  which  he  professes  to  go  {k). 

In  order,  however,  to  render  the  carrier  liable,  even  at  common 

I 

law,  the  goods  must  be  duly  delivered  to  him,  or  to  some  one 
intrusted  by  him  to  receive  them  (Q.  So  if  goods  be  delivered  to 
A.,  under  a  contract  that  the  owner  or  his  servant  shall  go  with 
them,  and  take  care  of  them,  that  is  not  a  delivery  to  A.  as  a 
common  carrier  (m). 

The  hire  charged  by  the  carrier  must  be  reasonable.  But,  at 
common  law,  it  need  not  be  uniform ; — that  is,  the  carrier  is  not 
bound,  by  the  common  law,  not  to  charge  more  to  one  customer  or 
class  of  customers,  for  any  service,  than  he  charges  for  the  same 
service  to  another  customer  or  class  of  customers,  or  to  the  public 
generally  (n).  And  although  a  carrier  is  entitled  by  the  common 
law,  to  insist  on  the  full  price  of  the  carriage  being  paid  before- 


(/ )  Crouch  V.  London  and  North  West- 
ern Rail.  Co.  (1854),  14  C.  B.  255. 

(g)  See  per  Mansfield,  C.  J.,  Christie 
V.  Griggs  (1809),  2  Camp.  79  ;  11  E.  E. 
666  ;  Astim  y.  Heaven  (1797),  2  Esp. 
583 ;  5  E.  R.  750  ;  but  see  per  Cur., 
Bretherton  v.  Wood  (1821),  3  B.  &  B.  54, 
£xch. 

(h)  Brind  y.  Dale  (1837),  2  Moo.  k 
Eob.  80. 

{i)  See  per  Cockbam,  C.  J.,  Gartonv. 
Bristol  and  Exeter  Bail.  Co,  (1861),  1  B. 
&  S.  112,  162 ;  Biley  v.  Home  (1828),  6 
BiiiK.  217. 

(j)  See  Hales  v.  London  and  North 
Western  Bail.  Co.  (1863),  4  B.  &  S.  66  ; 


Briddon  v.  Great  Northern  Bail  Co. 
(1858),  28  L.  J.,  Ex.  51 ;  L>avis  7. 
GarreU  (1830),  6  Bing.  716. 

{k)  Myers  ▼.  London  and  SotUh  Western 
BaU.  Co.  (1869),  L.  E.,  6  C.  P.  1. 

{I)  What  is  a  sufficient  deliverj  to 
the  carrier,  see  Burrell  v.  North  (1847), 
2  C.  &  K.  681. 

(m)  BHnd  v.  DaU  (1837),  8  C.  &  P. 
207  ;  East  India  Co.  v.  PuUsn  (1726), 
2  Stra.  690. 

(n)  BaxendaU  y.  Eastern  Counties 
BaU.  Co.  (1858),  4  C.  B.,  N.  S.  63; 
Branley  y.  South  Eastern  Bail.  C7o.(1862), 
12  C.  B.,  N.  S.  68. 
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hwid  (o) ;  yet,  where  he  is  sued  for  refusing  to  carry,  the  plaintiff  Ch.  XV.  a.  1. 
need  only  prove  his  readiness  and  willingness  to  pay  the  hire,  ^^^^i^y^ 
without  proving  an  actual  tender  thereof;  because  the  money  is  (Obligation  to 

not  required  to  be  paid  down  by  the  customer  until  the  carrier  has ! — 

received  the  goods  which  he  is  bound  to  carry  (p). 


(c)  The  Freight. 

» 

The  carrier  is  bound  by  a  representation  made  by  a  clerk  in  his 
office,  as  to  the  freight  which  he  will  charge  for  the  carriage  of  any 
particular  kind  of  goods  (q). 

By  the  common  law  a  carrier  has,  both  as  against  the  consignor  His  lien  at 

,  •  ,.  .,  3  »  3    fi       i.-L.  3        •    common  law. 

and  consignee,  a  hen  on  the  goods  earned,  for  the  sum  due  m 
respect  of  the  carriage  of  those  goods  (r).  And  by  agreement  with 
the  consignor  or  consignee,  or  by  virtue  of  a  usage  or  course  of 
dealing  between  the  parties,  from  which  such  an  agreement  may 
be  inferred,  the  carrier  may  have  the  right,  either  as  against  the 
consignor  or  the  consignee,  to  retain  the  goods  at  the  end  of  the 
journey,  for  the  general  balance  due  from  him  for  carriage  («). 
But  the  fact  of  the  carrier  having  the  right  of  general  lien  as 
against  either  of  these  parties,  does  not  of  itself  entitle  him  to 
retain  the  goods  as  against  the  other  of  them,  in  respect  of  the 
general  balance  due  from  the  former  for  the  carriage  of  other 
goods  (t).  And  in  no  case  can  the  carrier  stop  the  goods  at  the 
commencement  of  the  journey,  and  hold  them  there  under  a  claim 
of  hen  (u). 

(d)  Hie  Liability  of  a  Carrier  as  Insurer. 

A  common  carrier  of  goods  is,  by  the  ancient  custom  or  common  Gamer  of 
law  of  the  realm,  in  the  nature  of  an  insurer; — his  warranty  §150^"  *^ 
being,  safely  and  securely  to  carry  and  deliver.     And,  accordingly, 
it  is  part  of  his  contract,  implied  by  law,  that  the  carriage  or  vessel 
in  which  he  offers  to  carry  the  goods  shall,  at  the  time  of  com- 
mencing the  journey  or  sailing  on  the  voyage,  be  fit  for  the  purpose 


(o)  Per  Cur.,  WyldY.lHck/ord(lUl), 
8  M.  &  W.  448.  As  to  the  carrier's 
right  to  insist  on  being  paid  for  booking, 

T.  Jackton  (1800),  Peake,  Ad.  Ca. 

185. 

( p)  Pickford  y,  Gfrand  Junction  Hail. 
Co,  (1841),  8  M.  k  W.  872. 

iq)  Per  Lord  Tenterden,  C.  J.,  Wink- 
worth  T.  PaekingUm  (1827),  2  C.  &  P. 
599. 

(r)  See  Oppenhtim  v.  Russell  (1802),  8 
B.  &  P.  42  ;  6  R.  R.  704. 

Where  goods  are  carried  at  a  nominal 


freight,  the  holder  of  the  bill  of  lading 
is  entitled  to  have  them  delivered  to 
him  on  payment  of  that  freight, 
Keith  V.  Burrows  (1877),  2  App.  Cas. 
686. 

(»)  See  Aspinall  v.  Pickford  (1800),  8 
B.  &  P.  44.  n.  (a). 

(0  See  Oppeiiheim  v.  Russell  (1802),  8 
B.  &  P.  42  ;  6  R.  R.  704  ;  Butler  v. 
WoolcoU  (1806),  2  B.  &  P.,  N.  R.  64. 

(u)  Per  Martin,  B.,  Wiltshire  Iron 
Co.  V.  Gfreat  Western  Rail,  Co,  (1871), 
L.  R.,6Q.  B.  776,  Ex.  Ch. 
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Ch.  XV.  8.  1. 

BaUmmtfor 
Carruige 

{LiabUUytu 
Iiuwrer), 


Robbery. 


Fire. 


Delay. 


Gamer  may 
limit  his  lia- 
bility, by 
contract. 

How  far  ex- 
emption from 
liability  pro- 
tects earner 
where  loss, 
kc  arises 
from  his  own 
negligence. 


for  which  he  offers  and  holds  it  forth  to  the  public  (:p).  Nor  is  it 
material  whether,  in  carrying  the  goods,  he  be  guilty  of  negligence 
or  not;  for  the  warranty,  safely  to  carry  and  deliyer,  is  broken 
merely  by  his  not  conveying,  or  not  delivering  the  goods  intrusted 
to  him  (y).  At  common  law,  therefore,  he  is  not  excused  or  dis- 
charged in  case  of  the  loss  ofj  or  injury  to  goods  entrusted  to  him, 
unless  such  loss  or  injury  be  occasioned  immediately  by  the  act  of 
God  or  of  the  king's  enemies  (z).  Nor,  if  loss  or  damage  to  the 
goods  ensues  by  the  carrier's  default  in  omitting  to  take  reasonable 
and  necessary  care  thereof,  will  he  be  excused,  although  the  act  of 
God  may  have  been  the  immediate  cause  of  the  mischief  (a).  And 
so  the  carrier  is  liable,  at  common  law,  though  he  be  robbed  (b) ; 
or  (unless  he  be  the  owner  of  a  British  sea-going  ship)  although 
the  goods  be  destroyed  by  an  accidental  fire(c),  or  be  wrongfully 
seized  by  third  persons  (d). 

But  a  common  carrier  is  not  responsible  for  delay  in  the  delivery 
of  goods,  where  such  delay  is  occasioned  by  causes  which  are 
beyond  his  control  («). 

And  a  carrier  may  limit  his  responsibility,  by  receiving  the  goods 
subject  to  certain  conditions,  or  in  any  other  manner  making  a 
special  contract  with  his  customer  (/). 

A  condition  that  the  carrier  shall  not  be  liable  *'  for  leakage  or 
breakage,"  only  exempts  him  from  liability  for  leakage  or  breakage 
which  is  the  result  of  accident,  and  not  where  it  is  caused  by  his 
negligence  or  want  of  care  (gf).  So,  where  a  railway  company 
received  the  plaintiff's  goods,  under  a  contract  by  which  the 
baggage  of  certain  troops, — of  which  baggage  the  plaintiff's  goods 
formed  part, — was  to  remain  in  charge  of  a  guard  provided  by  the 
troops,  '^  the  company  accepting  no  responsibility : "  it  was  held 


(a;)  Per  Lord  Ellenborough,  G.  J., 
Lyon  V.  Mells  (1804),  5  East,  428,  437  ; 
7  R.  R.  426  ;  and  see  KopUoffy,  fVilson 
(1876),  1  Q.  B.  D.  877 ;  iittel  v.  StaU 
Line  SS,  Co,  (1877),  8  App.  Gas.  72 ; 
Tattersall  v.  National  SS.  Co.  (1884),  12 
Q.  B.  D.  297  ;  Cargo  ex  Laertes  (1887), 
12  P  D   187 

(y)*Per  Wilde,  G.  J.,  Richards  y. 
London,  Brighton  and  SoiUh  Coast  Rail. 
Co.  (1849),  7  G.  B.  889  ;  and  aee  Midland 
Bail  Co,  Y,  Bromley  (1856),  17  C.  B. 
872 

(«)  Bourns  y.  Oatliff  (1844),  11  C.  & 
F.  45,  H.  L.  ;  Oakley  v.  Portsmouth, 
Ac.,  Steam  Packet  Co,  (1856),  11  £xch. 
618;  Coggs  v.  Bernard  (1704),  2  Ld. 
Raym.  918;  Riley  y.  Home  (1828),  6 
Ring.  212. 

(a)  See  Nugent  y.  Smith  (1876),  1  G. 
P.  D.  428,  G.  A. 

(b)  Morse  v.  Slue  (1678),  Vent.  190 ; 


Jones  on  Bailm.  108  ;   1  Inst  89  a  ;  1 
Roll.  Ab.  2. 

(c)  Fortpard  y,  Pittard  (1785),  1  T.  R. 
27  ;  1  R.  R.  422  ;  Hyde  y.  Trent  and 
Mersey  Navigation  Co,  (1793),  5  T.  R. 
389  ;  2  R.  R.  620. 

As  to  exemption  from  liability  of 
owner  of  British  sea-going  ship,  see  a.  4 
(c),  post. 

(d)  Gosling  Y.  ffigginsO-SOS),  I  Camp. 
451 ;  10  R.  R.  726. 

{e)  Taylor  y.  Cfireat  Northern  Rail.  Co. 
(1866),  L.  R.,  1  G.  P.  385. 

(/)  Scai/e  v.  Farrant  (1875),  L.  R., 
10  £x.  358,  Ex.  Gh.  ;  and  see  the 
Garriers  Act,  po.st,  s.  2,  and  the 
Railway  and  Ganal  Traffic  Act,  post, 
s.  3  (c). 

(g)  Phillips  Y.  Clark  (1857),  2  C.  B., 
N.  8.  156 ;  and  see  Chech  v.  General 
Steam  Navigation  Co,  (1867),  L.  B.,  3  G. 
P.  14. 
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that  this  stipalation  did  not  exempt  the  company  for  a  loss  arising  ^°-  ^^-  ^'  i- 
whoUy  from  their  own  negligence  (h).  ^"cr^J^e"^ 

It  is  said  to  be  now  perfectly  well  nnderstood,  that  if  a  parcel  be  (Uabauy  as 
delivered  to  a  carrier  to  be  carried,  it  is  his  duty  to  ask  such  — ^'^^^^^ 
questions  about  it  as  may  be  necessary ;  and  that,  if  he  ask  no  ^^out'fi^ud, 
questions,  and  there  be  no  fraud  to  give  the  case  a  false  complexion,  wiU  not 
he  is  bound  to  carry  the  parcel  as  it  is  (i).  S^Ir  from 

And  it  is,  at  all  eyents,  clear  that  if  the  carrier  be  guilty  of  ^i*  liability 
msfeaaance,  mere  concealment  without  fraud,  on  the  part  of  the  feasance, 
eustomer,  as  to  the  nature  of  the  parcel  delivered  to  the  carrier,  will 
not  absolve  him  from  liability  for  its  loss.  Thus,  where  a  parcel 
of  great  value  was  delivered  to  a  carrier,  with  directions  to  send  it 
by  a  particular  conveyance ;  and  he  sent  it  by  a  different  convey- 
ance, and  it  was  lost ;  it  was  held  that  he  was  responsible,  not- 
withstanding he  had  given  notice  that  he  would  not  be  answerable 
for  any  article  exceeding  a  certain  value,  unless  insured ;  and  the 
customer  had  not  given  notice  that  the  parcel  in  question  contained 
property  exceeding  that  value  (k). 

But  it  seems  that  if,  in  such  a  case,  the  parcel  were  lost  merely 
by  the  negligence  of  the  carrier,  concealment  on  the  part  of  the 
customer,  as  to  its  value,  might  be  sufficient  to  discharge  the 
carrier,  although  the  case  was  not  within  the  Carriers  Act  ({). 

And  if  any  fraud  or  deceit  be  practised  on  the  carrier ;  as  if  the  MUer,  if 
real  Talue  of  the   goods  be  misrepresented  to,  or  fraudulently 
concealed  from  him,  he  will  not  be  liable  in  case  they  be  lost  or 
stolen  (m). 

But  a  carrier  has  not,  in  all  cases,  a  right  to  be  informed  of  the  Carrier  cannot 

&lwav8  insist 

contents  of  packages  brought  to  him  to  be  carried ;  nor  can  he,  in  on  contents  of 
all  cases,  refuse  to  carry  them,  if  such  information  be  withheld  (n).  5^^i*f!^^"* 
If,  however,  a  person  deliver  to  a  carrier,  for  the  purpose  of  camer  onght 
being  carried,  goods  which  are  apparently  safe  and  fit  to  be  carried,  ^^  informed 
but  which  he  knows  to  be  of  a  dangerous  character,  and  the  carrier  goods  aro 
does  not  know  the  dangerous  quality  of  the  goods,  such  person  ia  delivered. 
bound  to  give  the  carrier  notice  of  their  dangerous  character ;  and, 
if  he  do  not  do  so,  he  is  liable  to  the  carrier  for  the  consequences 
of  such  omission  (o).    Nor,  as  it  seems,  does  it  make  any  difference 


(A)  Martin  v.  Ghrmt  Indian,  dec.  Hail. 
Co.  (18e7),  L.  R.,  8  Ex.  9  $  and  see 
Wyld  T.  Piekfard  (1841),  8  M.  &  W. 
443. 

(t)  Per  Parke,  B.,  Walher  y.  Jackson 
(1842),  10  M.  k  W.  161,  168  ;  and  see 
Lebeau  y.  Gfeneral  Steam  Jiavigatum  Co, 
(1872),  L.  R.,  8  C.  P.  88. 

{k)  Skat  y.  Fagg  (1822),  6  B.  A:  Al. 
842. 

(/)  BaU€fn  y.  Donovan  (1820),  4  B.  A; 
Al.  21 ;  22  R.  B,599  ;  and  see  per  Bayley 


and  Holroyd,  JJ.,  Slcat  y.  Fagg  (1822), 
5  B.  &  Al.  342. 

(m)  See  per  Parke,  B.,  Walker  y.  Jack- 
son (1842),  10  M.  &  W.  161 ;  per  Lord 
Mansfield,  C.  J.,  Gibbon  y.  Paynton 
(1769),  4  Burr.  2298;  Bradley  y.  Water- 
house  (1828),  M.  &  M.  164. 

(ti)  Grouch  y.  London  and  North 
Western  Bail  Co,  (1854),  14  C.  B.  256. 

(o)  Farrant  v.  Barnes  (1862),  11  C.  B., 
K.  S.  553  :  Brass  y.  MaUland  (1856),  6 
£.  k  B.  470. 
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Ch.  XV.  8.  1. 

BailfMntfor 
Carriage 

{Liabiliiy  as 
Inmrer), 


Goods 
damaged  or 
lost  by 
owner's  neg- 
lect ; 


or  from  an  in- 
herent defect 
or  Yicci  in  the 
thing  or  ani- 
mal carried. 


Goods  not 

properly 

packed. 


in  the  carrier's  liability,  that  he  might  and  ought  to  have  known, — 
the  article  delivered  to  him  being  well  known  in  commerce, — ^that 
it  possessed  injorious  qualities  (p). 

And  it  has  even  been  held,  that  although  the  customer  was 
ignorant  of  the  dangerous  quality  of  the  goods,  any  loss  which  is 
occasioned  by  their  dangerous  quality  must  fall  on  him  and  not  on 
the  carrier  (q).  But  Crompton,  J.,  in  the  case  just  cited,  differed 
from  the  other  judges  on  this  point — ^holding  that  where  goods  are 
delivered  to  a  carrier,  to  be  carried,  there  is  no  absolute  warranty 
by  the  customer  that  they  are  safe  and  fit  to  be  carried  (r).  And 
the  Court  of  Appeal  has  expressed  a  similar  opinion  («). 

Where  the  damage  complained  of  happens  from  the  owner's 
neglect,  and  not  from  the  neglect  of  the  carrier  in  the  ordinary 
course  of  his  duty,  he  is  not  liable  (t).  Nor  is  he  responsible  for 
the  loss  of  a  parcel  which,  by  agreement  between  the  owner  and  the 
carrier's  servant,  the  latter  was  to  carry  for  his  own  private  gain(tt). 
And  where  the  plaintiff  received  a  parcel  from  G.,  which  he  was  to 
book  for  London  at  the  office  of  the  defendants,  who  were  common 
carriers ;  and,  instead  of  obeying  his  instructions,  he  put  the  parcel 
into  his  bag,  intending  to  take  it  to  London  by  the  coach  as  part  of 
his  own  luggage  :  it  was  held  that  he  could  not  recover  against  the 
defendants  for  the  loss  of  such  parcel  (x). 

But  if  A.  send  goods  by  B.,  who  says,  '*  I  will  warrant  they  shall 
go  safe ;"  B.  is  liable,  because*  of  his  warranty,  for  any  damage 
sustained  by  the  goods  ;  notwithstanding  A.  send  his  own  servant 
in  B.'s  cart  to  look  after  them  (y). 

Nor  is  a  carrier  responsible  for  damage,  which  arises  wholly  from 
an  inherent  defect  in  the  article  delivered  to  him  to  be  carried, — 
as,  for  instance,  from  the  bung  of  a  cask  being  imperfect  (j?).  So 
if  damage  occur  to  a  horse  or  other  animal,  by  reason  of  an 
inherent  vice  in  the  animal  itself,  and  without  any  negligence  on 
the  part  of  the  carrier,  he  is  not  responsible  (a). 

But  if  a  carrier  receive  goods  which  are  not  properly  packed  or 
secured,  and  this  defect  is  visible  at  the  time ;  he  cannot,  in  an 


{p)  ffuichinson  v.  Gfuion  (1858),  5  C. 
B.,  N.  S.  149,  168. 

Iq)  Per  Lord  Campbell,  C.  J.,  and 
Wightman,  J.,  Brats  v. MaiOand  (1866), 
6  E.  &  B.  470. 

(r)  Id.  491. 

[s)  Acatos  V.  Bums  (1878),  3  Ex.  D. 
282,  C.  A.  ;  and  see  s.  105  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  20,  and  the  Explosives 
Act,  1875,  88  &  39  Vict.  c.  17,  Chit. 
Stat.,  tit  "Explosives." 

(0  W?ialley  v.  Wray  (1800),  3  Esp. 
74. 


(m)  Butler  v.  Basing  (1827),  2  C.  &  P. 
613. 

{x)  Miles  V.  CaUU  (1830),  6  Bing. 
743. 

(y)  Eobinson  t.  Ihtnmore  (1801),  2  B. 
&  P.  416 ;  5  R.  R.  635. 

(z)  Hudson  y.  BaxendaU  (1857),  2  H. 

6  N.  675. 

(a)  NugetU  v.  SmUh  (1876),  1 C.  P.  D, 
423,  C.  A.  ;  Keftdall  v.  LoTuUm  and 
South  Western  Bail.  Co.  (1872),  L  R| 

7  Ex.   373;   Blower  v.  Great  Western 
Bail.  Co.  (1872),  L.  R.,  7  C.  P.  656. 
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action  for  the  loss  of  the  goods,  set  up  as  a  defence,  that  they  were  Ch.  XV.  s.  l. 
not  properly  packed  or  secured  when  delivered  to  him  (6).  ^^Cain^r 

{LicUnlUy  €U 
Inaurer). 

(e)  Place,  Mode,  and  Time  of  Delivery. 

The  contract  of  the  carrier  is,  to  deliver  the  goods  to  the  con-  to  whom  and 
edgnee,  or,  where  they  are  carried  under  a  bill  of  lading,  to  the  ^^®F®  ^  , , 
consignee  or  his  assigns ;  and  the  person  who  holds  the  *'  first "  deliver. 
bill  of  lading  for  value,  is  entitled  to  delivery  of  the  goods  (c). 
Bat  the  shipowner  will  be  indemnified  and  safe  in  delivering  the 
goods  to  whoever  first  presents  a  part  of  the  bill  of  lading,  unless, 
indeed,  he  knows  of  a  previous  assignment,  when  he  should  inter- 
plead.   But  the  shipowner  is  not  bound  to  make  inquiries,  it  is  for 
the  assignee  to  give  notice  (d). 

And  the  carrier  is  bound  to  deliver  the  goods  at  the  place  named 
by  the  consignor,  unless  the  consignee  direct  them  to  be  delivered 
at  a  different  place.  But  if  the  consignee  order  the  goods  to  be 
delivered  at  a  place  other  than  that  named  by  the  consignor,  the 
carrier  will  be  justified  in  so  doing  (e). 

On  the  question,  whether  a  carrier  is,  under  ordinary  circum- 
stances, bound  to  make  an  actual  delivery  at  the  address  of  the 
consignee,  it  was  held  by  three  judges,  contrary  to  Lord  Kenyon^s 
opinioii,  that  he  was  (/).  And  where  the  carrier  receives  a  reward, 
for  carrying  the  goods  from  the  wharf  at  which  he  unloads,  to  the 
plaintiff's  address  {g) ;  or  where  he  has  always  been  accustomed  to 
deliver  the  goods  in  that  way,  he  is  clearly  bound  to  do  so  Qi), 

So  where,  by  the  bill  of  lading,  the  goods  are  to  be  delivered  ''  to 
A.  or  his  assigns,  on  paying  for  the  said  goods,  freight,  &c. :  "  it 
mast  appear,  either  that  there  was  a  delivery  to  the  consignee  or 
his  assigns ;  or  that  a  delivery  at  a  particular  wharf  was  a  delivery 
to  them,  according  to  the  usage  of  the  port  with  respect  to  goods 
on  such  a  voyage  (t).  And  although, — ^where  the  goods  are 
deUverable  to  the  consignee  or  his  assigns, — the  carrier  is  not 
bound  to  deliver,  until  he  has  notice  that  the  consignee  or  some 
assignee  will  receive,  or  until  the  party  entitled  comes  to  receive 
them ;  still  the  carrier  is  bound  to  keep  the  goods  for  a  reasonable 
time,  either  on  board,  or  on  the  wharf,  at  his  own  risk,  to  enable 


(6)  See  StvMH  t.  Crawley  (1818),  2 
Staik.  323  ;  JCicJutrdson  ▼.  Nord^  Eastern 
EM.  Co.  (1872),  L.  R.,  7  C.  P.  76. 

(c)  Barber  v.  Meyerttein  (1876),  L.  R., 
4  H.  L.  317. 

((2)  Qlyrif  MiUs  and  Co,  v.  East  and 
West  India  Docks  (1882),  7  App.  Cas. 
591 ;  The  SteUin  (1889),  14  P.  D.  142; 
and  see  Sewell  t.  Burdiek  (1884),  10 
App.  Cas.  84. 


(e)  I/ondon  arid  North  Western  Bail. 
Co.  y.  BarOett  (18C1),  7  H.  &  N.  400. 

(/)  See  Hyde  v.  Trent  and  Meraey 
Ivavigation  (1798),  5  T.  R.  389  ;  2  R.  R. 
620  ;  Storr  v.  Crowley  (1825),  M'CJ.  & 
Y.  129. 

(g)  Hyde  r.  Trent  and  Meraey  Navi- 
gation (1793),  5  T.  R.  389  ;  2  R.  R.  620. 

{h)  Golden  v.  Manning  (1778),  2  W. 
BL  916. 
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Ch.  XV.  8.  1.  the  consignee  or  his  assigns  to  come  and  fetch  them  (i).    And  he 
BaUmenifor  ^^  continue  liable  as  a  common  carrier,  until  such  reasonable  time 

Carnage  ' 

(Delivery),    has  elapsed  (A;). 

But  where  the  usual  course  of  business  was  for  the  carrier,  on 
the  arrival  of  the  goods  at  the  place  to  which  they  were  consigned, 
to  send  a  notice  to  the  address  of  the  assignee,  requesting  the  goods 
to  be  removed,  and  stating  that  that  notice,  indorsed  as  a  delivery 
order,  must  be  produced  by  the  person  who  was  sent  for  the  goods ; 
and,  this  notice  having  been  sent,  it  was  afterwards  produced  so 
indorsed,  by  a  person  who  was  not  the  intended  consignee  ;  where- 
upon the  goods  were  delivered  to  him  :  it  was  held  that  the  carrier 
was  not  liable  as  for  a  misdelivery  (Q.  And  where  the  terms  of 
the  bill  of  lading  were,  that  the  goods  were  to  be  ^^  delivered  in 
good  order  and  condition  from  the  ship's  deck,  where  the  ship*8 
responsibility  shall  cease  :  "  it  was  held  that,  as  soon  as  the  ship- 
owner had  cleared  the  goods  fix)m  the  deck,  he  ceased  to  be 
responsible  for  them  (m). 
Gonrimor  The  consignor  may,  by  notice  to  the  carrier,  change  the  destina- 

^tination^of  ^^on  of  the  goods  during  their  transit ;   and  the  carrier  will  be 
goods  during   responsible  for  not  delivering  the  goods  at  such  new  destination  (n). 
And  if  the  consignor  had  the  right  to  give  such  notice,  and  the 
carrier  act  upon  it,  he  may  set  this  up  as  an  answer  to  an  action 
by  the  original  consignee  for  non-delivery  (o). 

If  the  goods,  on  being  tendered  by  the  carrier  at  the  address  of 
the  consignee,  are  refused,  the  carrier  then  becomes  an  involuntary 
bailee  of  such  goods,  and  he  is  no  longer  liable  as  carrier :  so  that, 
if  he  afterwards  deliver  them  to  a  wrong  person,  it  will  be  a 
question  for  the  jury  whether,  in  so  doing,  he  acted  with  reasonable 
care  and  caution  (p). 

(f )  Liability  of  Carrier  m  Warehouseman. 

When  carrier  Moreover:  after  the  responsibility  of  the  carrier,  as  a  carrier, 
ivarehouae-  ^^^  ceased,  he  may,  if  he  retain  the  goods  in  his  possession,— 
man,  and  see  either  under  a  contract,  or  in  accordance  with  the  usual  course  of 
621.  '  ^^  *  dealing  between  him  and  the  owner, — ^render  himself  liable  as  a 
warehouseman  (g).     And  where  the  carrier  does  retain  the  goods 


Liability  of 
carrier  after 
refusal  of 
<(ood8  by  COL' 
signei . 


(%)  Bowme  v.  QaUife  (1844),  11  C.  & 

{k)B<iw^  V.  QatUffe  (1843),  5  Scott, 

667. 
{I)  M*Kean  v.  IPIvor  (1870),  L.  R., 

6  Ex.  86. 

(m)  Petrocochino  v.  BoU  (1874),  L.  R., 

9  C.  P.  866. 

(n)  Scothom    v.    South   Staffordshire 
Bail.  Co.  (1858),  8  Exch.  841. 

(o)  Sheridan  v.  New  Quay  Co.  (1858), 


4  C.  B.,  N.  S.  618. 

{p)    ffeugh   V.    LoruUm  and   North 
Western  RaxL  Co.  (1870),  L.  R.,  6  Ex 
51  ;   and  see  Stephenson  t.  Hart  (1828), 
4  Bing.  476  ;  Dvff  v.  Budd  (1822),  3  B. 
k  B.  177. 

{q)  Cairns  v.  Robins  (1841),  8  M.  & 
W.  258;  and  see  Oiles  v.  Taff  Vols 
BaU.  Co.  (1863),  2  £.  Jt  B.  822,  Ex. 
Ch. 
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in  his  possession,  either  expressly  as  a  warehonsemaiiy  or  in  respect  Oh.  XV.  a.  1. 
of  his  lien  for  the  carriage,  he  is  honnd,  whilst  they  are  in  his  BaUmefnzfor 
possession, — eyen  although  he  may  haye  given  notice  to  the  con-  {WovnhtyuM- 
Bignee  that  he  holds  the  goods  as  a  warehouseman  "  at  owner's       ^^)' 
sole  risk^Cr), — to  keep  them  with  reasonable  care,  and  to  deal 
with  them  in  a  reasonable  manner  {s) ;  and  he  is  entitled  to  recoyer 
from  the  owner  of  the  goods  all  reasonable  expenses  incurred  by 
him  in  so  doing  (t). 


(g)   Who  to  Sue  the  Carrier. 

It  is  material  to  remark  that,  generally  speaking,  when  goods  Who  is  to  sae 
are  delivered  by  the  vendor  to  a  carrier,  to  be  forwarded  to  the  conrimee' '"" 
vendee,  the  property  in  the  goods  vests  immediately  in  the 
vendee ;  and  he  is,  therefore,  the  proper  party  to  sue  the  carrier 
for  the  loss  or  non-delivery  of  the  goods,  or  for  any  injury  done  to 
them ;  although  the  carriage  may  have  been  paid  by  the  consignor, 
and  the  consignee  gave  no  particular  directions  by  whom  the  goods 
were  to  be  forwarded  to  him  (t^). 

And  where  the  contract  was  for  goods,  to  be  sent  to  the  vendee 
on  ''  an  insv/rance  being  effected,  terms  three  months'  credit  from 
the  time  of  arrival; "  and  the  insurance  was  effected  in  the  name 
of  the  vendee :  it  was  held  that  the  property  in  the  goods  vested  in 
hun,  immediately  they  were  forwarded  and  in  the  course  of  transit ; 
and  that  they  were  then  at  his  risk,  so  as  to  entitle  him  to  main- 
tain an  action  for  an  injury  done  to  them  through  the  negligence 
of  the  shipowner  {x) . 

But  where,  by  the  contract  between  the  consignor  and  the  Consignor, 
carrier,  the  latter  agrees  to  deliver  the  goods  to  a  particular  person 
at  a  particular  place,  this  contract  supersedes  the  necessity  for 
showing  the  ownership  of  the  goods ;  and  the  consignor  may  sue 
the  carrier,  although  the  goods  may  be  the  property  of  the  con- 
signee iy).  So,  where  there  is  a  special  agreement  by  the  consignor 
with  the  carrier,  to  pay  for  the  carriage  of  the  goods  {z) ;  or  where 
the  property  in  the  goods  has  not  passed  to  the  vendee, — e.g.  where 
they  are  sent  merely  on  approval  (a) ;  or  where  there  is  no  proof,  of 


(r)  Mitchell  ▼.  Lancashire  and  York- 
Aire  BaiL  Oo,  (1875),  L.  R.,  10  Q.  B. 
256. 

{»)  Crouch  V.  Ghreat  WesUm  Rail.  Co. 
(1858).  8  H.  &  N.  183,  Exch.  ;  Hudson 
▼.  Baxtndale  (1857),  2  id.  575. 

(t)  Great  Northern  Rail.  Co.  v. 
SufajfUld  (1874),  L.  R.,  9  Kx.  132. 

(tt)  Per  Lord  Alvanley,  C.  J.,  DtUton 
V.  Sohmonson  (1808),  3  B.  &  P.  582  ;  7 
R.  R  883  ;  Broum  y.  ffodgson  (1809),  2 
Camp.  38. 


{z)  Fragano  v.  Long  (1826),  4  B.  &  G. 
219. 

{y)  Dunlop  v.  LambeH  (1889),  6  01.  & 
F.  600,  627,  H.  L. 

(z)  Per  Lord  Eenyon,  G.  J.,  and  Grose 
and  Le  Blanc,  JJ.,  Dawes  ▼.  Peek  (1799), 
8  T.  R.  330  ;  4  R.  R.  655  ;  Moore  ▼. 
Wilson  (1787),  1  T.  R.  659  ;  1  R.  R. 
347. 

(a)  Swain  y.  Shephtrd  (1832),  1  Moo. 
&  Rob.  223. 


416 


Chap.  XV, — Bailment  for  Carriage. 


Ch.  XV.  8.  1.  a  contract,  or  of  a  deliyery  and  acceptance  sufficient  to  satisfy  the 
^^wrr^e^  Statute  of  Frauds (6) ;   or  where  the  consignor  retains  a  special 
{Whotoms  property  in  the  goods, — as  when  a  laundress  sends  linen  which 
*'^"^'*^^*  she  has  washed,  to  the  owner,  and  pays  the  carriage  (c) ;  or  if  the 
goods  were  in  fact  deliyered  to  the  carrier,  at  the  risk  of  the  con- 
signor (d) ;  or  if  the  consignee  procured  the  goods  to  be  consigned 
to  him  by  a  fraud  on  the  consignor,  so  that  he  obtained  no  property 
in  them  (e) ;  in  either  of  such  cases  the  consignor  may  sue  the 
carrier  for  the  loss. 


(h)  Who  lAablefor  Freight. 

Who  ii  liable  Primd  fade,  the  consignor  is  the  party  who  is,  by  law,  liable  to 
for^U  freight.  P*y  *^^  carrier  for  the  carriage  of  the  goods  (/) ;  and  if  goods,  the 
carriage  of  which  has  not  been  paid,  be  delivered  by  the  carrier  to 
the  consignee,  so  that  the  carrier  loses  his  lien  thereon  for  the 
carriage,  this  does  not,  of  itself,  raise  an  implied  promise  by  the 
consignee  to  pay  for  the  carriage  of  such  goods  {g). 


(j)  Damages  for  Non-deUvery. 

Damages  in         In  an  action  against  a  carrier  for  the  non-delivery  of  goods,  the 
action  against  ordinary  measure  of  damages,  is,  the  value  of  the  fifoods  to  the 

earner  for  non-  . 

delivery.  Owner,  at  the  place  and  time  at  which  they  ought  to  have  been 
delivered  (/().  And  the  owner  is  not  entitled  to  recover  special 
damages  against  the  carrier,  unless  he  show  that,  at  the  time  the 
goods  were  delivered  to  be  carried,  the  circumstances  out  of  which 
such  damages  arose  were  specially  made  known  to  the  carrier,  in 
such  a  way  as  to  lead  to  the  conclusion,  that  he  then  accepted  the 
goods  with  the  condition  that,  in  the  event  of  a  breach,  he  should 
be  liable  for  such  special  damages  {%). 


(h)  Coombs  T.  Bristol  and  Exeter  Bail, 
Co.  (1868),  8  H.  &  N.  610 ;  Coats  t. 
Chaplin  (1842),  3  Q.  B.  488  ;  Norman  t. 
PhiUips  (1846),  14  M.  k  W.  277. 

(c)  Freeman  v.  Birch  (1833),  8  Q.  B. 
492,  n.  (a). 

{d)  Dunlcp  y.  Lambert  (1889),  6  CI.  & 
F.  600,  827,  H,  L. 

(e)  See  Stephenson  v.  Hart  (1828),  4 
Bing.  476  ;  Du/v.  Bv4d  (1822),  8  R.  & 
B.  177. 

(/)  Mo<yre  t.  WUwn  (1787),  1  T.  R. 
669  ;  4  R.  R.  666. 

{g)  Sanders  v.  Vanzeller  (1848),  4  Q. 
B.  260,  296,  Ex.  Ch.  ;  per  Parke,  B., 
Yming  v.  MoelUr  (1866),  6  E.  &  B.  766. 


Ex.  Ch. 

(h)  See  Cffanlan  t.  Oreal  Western 
Bail.  Co.  (1866),  6  B.  &  S.  484 ;  JFcod- 
ger  r.  Great  Western  BaU.  Co.  (1867), 
L  R.,  2  C.  P.  318,  in  which  Black  t. 
Baxendale  (1847),  1  Exch.  410,  wu 
questioned. 

(t)  ffadley  v.  Baxendale  (1854),  9 
Exch.  841 ;  ffome  t.  Midland  Bail  Co. 
(1878),  L.  R.,  8  C.  P.  131,  Ex.  Ch. ; 
Simpson  v.  London  and  North  Western 
BaU.  Co.  (1876),  1  Q.  B.  D.  274,  277 ; 
The  Parana  (1877),  2  P.  D.  118,  C.  A. ; 
and  see  The  Argentino  (1888),  13  P.  D. 
61 ;  14  App.  Cas.  619. 


Sect.  1. — Carriers  Generally. 


417 


Ch.  XV.  8.  1. 
(k)  The  Carriage  of  Passengers.  Bailment  for 

A.J.  ,  «         Carriagt 

A  carrier  of  passengers  is  bonnd  to  exercise  dne  care,  skill,   {Carriage  of 
and  foresight,  in  everything  that  concerns  the  safety  of  such  ^^^^^'} 
passengers  (k) ;  and  he  is  liable  if,  from  want  of  attention  to  these  What  acts  of 
matters,  a  passenger  be  injured.    And  accordingly  it  is  held,  that  ^  ^arge 
he  imphedly  warrants  that  the  carriages  used  by  him  for  the^'*^®^- 
conyeyance  of  passengers  have  been  constructed  with  due  care.  Midland  ^ 
and  are  reasonably  fit  for  the  purpose  (i).    But  the  carriage  of-^ai^.  Co. 
passengers  does  not,  as  we  have  seen  the  carriage  of  goods  does, 
imply  any  stipulation  for  insurance,  as  will  be  seen  from  Readhead 
y.  MicUand  Railway  Company  (m),  and  the  cases  considered  therein. 
Where  the  warranty  for  careful  construction  and  fitness  of  the 
carriages  has  been  complied  with,  the  carrier  is  not  liable  if  an 
accident  happen  from  a  defect  in  such  carriage,  where  the  defect 
was  not  visible,  and  could  not  be  discovered  upon  ordinary  examina- 
tion, and  the  carriage  was  in  fact  examined  in  the  usual  way,  just 
before  the  commencement  of  the  journey  (n). 

If  a  stage-coach  be  passing  through  a  place  known  by  the 
coachman  to  be  dangerous,  e.g.,  under  a  low  gateway,  he  is  bound 
to  warn  the  passengers  of  the  danger,  in  order  that  they  may 
avoid  it  (o). 

So,  if  it  be  practicable  for  the  coachman  to  adopt  a  course  which 
is  safe,  and  he  adopts  one  which  is  hazardous,  the  owner  is  liable 
if  any  injury  ensue  to  the  passengers  (p). 

So,  if  a  passenger,  in  consequence  of  the  driver's  neglect  or 
nnskilfulness,  be  placed  in  such  a  situation  that  as  a  prudent 
precaution  for  the  purpose  of  self-preservation,  he  is  induced  to 
leap  from  the  carriage,  the  carrier  is  liable  for  any  hurt  he  may 
sustain  (q).  But  if  the  result  of  the  carrier's  negligence  be,  not 
to  expose  the  passenger  to  any  peril,  but  merely  to  subject  him  to 
some  inconvenience;  and  in  order  to  obviate  this  he  voluntarily 
does  an  act  which  is  manifestly  dangerous  in  itself,  and  from  which 
injury  ensues,  the  carrier  is  not  responsible  (r). 


{k)  See  Beadh/ead  y .  Midla^id  Bail.  Co. 
(1869).  L.  R.,  4  Q.  B.  879,  Ex.  Ch.  ; 
BiehanUon  v.  Great  Eastern  Bail.  Co. 
(1875),  L  R.,  10  C.  P.  486  ;  Crofts  v. 
WaUrhouae  (1825),  3  Bing.  319. 

As  to  the  application  of  "  the  rule  of 
the  road,"  upon  the  question  of  ncgli- 

gence,  see  Wayde  v.  Carr  (1823),  2  D.  & 
:.  255 ;  PluekweU  v.  WiU&n.  (1832),  5 
C.  k  P.  375  ;  and  as  to  railway  pas- 
aengen,  see  further  s.  8  (c),  post. 

(/)  See  Francis  v.  Cockrell  (1870),  L. 
R..  5  Q.  B.  501,  Ex.  Ch. 

(wi)  Readhead  v.  Midland  Bail.    Co. 
(1869),  L.  R.,  4  Q.  B.  379. 

C.C. 


(n)  Christie  v.  Origgs  (1809),  2  Camp. 
79  ;  11  R.  R.  666  ;  Bremner  y.  Williama 
(1824),  1  C.  &  P.  414 ;  Sharp  v.  Grey 
(1833),  9  Bing.  457. 

(o)  Dudley  v.  Smith  (1808),  1  Camp. 
167  ;  10  R.  R.  661. 

(p)  Mayhew  v.  Boyce  (1816),  1  Stark. 
423  ;  18  R.  R.  796. 

(q)  Jones  v.  Boyee  (1816),  1  Stark. 
493  ;  18  R.  R.  812. 

(r)  Adams  v.  Lancashire  and  York' 
shire  Baa.  Co.  (1869),  L.  R.,  4  C.  P. 
739  ;  and  see  Oee  y.  Metropolitan  Bail. 
Co.  (1873),  L.  R.,  8  Q.  B.  161,  Ex.  Ch. 
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Oh.  XV.  s.  2. 

Bailment  for 

Carriage 
(Carriers  Act). 


Carriers  Act, 
nOeo.  4& 

1  wm.  4, 

c68. 
Preamble. 


Seot  1. 

Cairien  not 
to  be  liable 
for  l068  of 
certain  goods 
above  the 
yalne  of  101. 
unlees  value 
declared  and 
increased 
chaT)^  paid. 


Sect.  2. — Protection  afforded  by  the  Carriers  Act{8). 

In  consequence  of  the  hardship  of  having  at  common  law  to 
carry  as  insurers  goods  of  any  size  and  yalne,  it  became  a  common 
practice  for  carriers  to  publish  notices  to  the  effect  that  they  would 
not  be  liable  for  property  aboye  a  certain  yalue  unless  the  nature 
and  yalue  of  the  property  was  declared  and  an  increased  charge 
paid;  the  result  was  that  many  questions  arose  as  to  the  con- 
struction of  these  notices,  and  whether  they  had  been  brought  to 
the  knowledge  of  persons  forwarding  goods  (t).  To  remedy  the 
uncertainty  thus  occasioned,  and  to  relieye  carriers  from  the 
hardship  above  mentioned,  the  Carriers  Act  was  passed  in  1880, 
**  somewhat  hurriedly,  and  at  the  instance  of  two  private  members, 
without  having  been  based  upon  any  public  inquiry  "  (u). 

The  first  section  sets  forth  the  mischief  of  the  Act,  and  provides 
the  remedy,  in  the  following  terms : — 

**  Whereas  by  reason  of  the  frequent  practice  of  bankers  and  others,  of 
sending  by  the  public  mails,  stage-coaches,  waggons,  vans,  and  other  public 
conveyances  by  land  for  hire,  parcels  and  packages  containing  money,  billsi 
notes,  jewellery,  and  other  articles  of  great  valvs  in  email  compcM,  much 
valuable  property  is  rendered  liable  to  depredations,  and  the  responsibility  of 
mail  contractors,  stage-coach  proprietors,  and  common  carriers  for  hire,  il 
greatly  increased;  and  whereas,  through  the  frequent  omission  by  persons 
sending  such  parcels  and  packages  to  notify  the  value  and  nature  of  the 
contents  thereof  so  as  to  enable  such  mail  contractors,  stage-coach  proprietors, 
and  other  common  carriers,  by  due  diligence  to  protect  themselves  against 
losses  arising  from  their  legal  responsibility,  and  the  difficulty  of  fixing  parties 
with  knowledge  of  notices  published  by  such  mail  contractors,  Btage-cosunh. 
proprietors,  and  other  common  carriers,  with  the  intent  to  limit  such  responsi- 
bility, they  have  become  exposed  to  great  and  unavoidable  risks,  and  have 
thereby  sustained  heavy  losses:  be  it  therefore  enacted,  that  no  mail  con- 
tractor, stage-coach  proprietor,  or  other  common  carrier  by  land  for  hire,  shall 
be  liable  for  the  loss  of  or  injury  to  any  article  or  articles,  or  property,  of  the 
descriptions  following  ;  (that  is  to  say,)  gold  or  silver  coin  of  this  realm,  or  of 
any  foreign  state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured 
state,  or  any  precious  stones,  jewellery,  watches,  clocks,  or  timepieces  of  any 
description,  trinkets,  bills,  notes  of  the  Governor  and  Company  of  the  Banks 
of  England,  Scotland  and  Ireland  respectively,  or  of  any  other  bank  in  Great 
Britain  or  Ireland,  orders,  notes  or  securities  for  payment  of  money,  English 
or  foreign  stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pictures^ 
gold  or  silver  plate  or  plated  articles,  glass,  china,  silks  in  a  manufactured  or 
unmanufactured  state,  and  whether  wrought  up  or  not  wrought  up  with  other 
materials,  furs,  or  lace,  or  any  of  them,  contained  in  any  parcel  or  package 
which  shall  have  been  delivered,  either  to  be  carried  for  hire,  or  to  accompany 


{s)  This  section  is  abridged  from  the 
5th  section  of  the  16th  chapter  of  the  7th 
edition  of  Hodges  on  Railways. 

(0  See  Clayton  t.  EutU  (1811),  3 
Camp.  27,  and  the  other  cases  collected 


in  the  notes  to  Coggs  v.  Bernard  (1704), 
1  Sm.  L.  C. 

(u)    Report  of   Select  (^mmittee  of 
House  of  Commons,  1877. 
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the  person  of  any  passenger  in  any  mail  or  stage-coach  or  other  public  convey-  Ch.  XV.  s.  2, 
ance,  when  the  value  of  such  article  or  articles,  or  property  aforesaid,  contained   Bailment  fiyr 
in  such  parcel  or  package,  shall  exceed  the  sum  of  lOZ.,  unless,  at  the  time  of      Carriage 
the  delivery  thereof  at  the  office,  warehouse,  or  receiving-house  of  such  mail  ^^'"'^^  ^^)- 
contractor,  stage-coach  proprietor,  or  other  common  carrier,  or  to  his,  her  or 
their  hook-keeper,  coachman,  or  other  servant,  for  the  purpose  of  being  carried* 
or  of  accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  and 
nature  of  such  article  or  articles,  or  property,  shall  have  been  declared  by  the 
person  or  persons  sending  or  delivering  the  same,  and  such  increased  charge  as 
hereinafter  mentioned,  or  an  engagement  to  pay  the  same,  be  accepted  by  the 
person  receiving  such  parcel  or  package.'' 

The  object  of  this  Act  is  twofold :  first,  that  the  carrier  receiving  object  of  the 
the  article  may  be  apprised  of  its  nature,  in  order  that  he  may  give  ^^** 
it  a  proportionate  degree  of  protection ;  and  secondly,  that,  as  he 
incnrs  an  additional  danger  and  risk,  he  should  have  an  increased 
compensation  {x).    The  enacting  part  of  the  first  section  goes  beyond 
the  preamble,  and  extends  to  the  particular  articles  enumerated,  To  what  kinds 
even  where  they  are  not  articles  "  of  great  value  in  a  small  com-  ^!^^^  ^^ 
pass ; "    so  that  a   large    looking-glass   is  within   the   Act  (y). 
"  Value  "  means  actual  value  to  the  party  suing :  where  manufac- 
turers allowed  a  discount  to  a  merchant,  who  consigned  jewellery 
to  an  intending  purchaser,  which  was  lost  in  transit,  it  was  held 
that  such  discount  could  not  be  deducted  (z).    Although  the  Act 
applies  only  to  carriers  by  land,  still,  a  contract  to  carry  partly  by 
land  and  partly  by  water  is  diyisible,  and  in  such  a  case  the  carrier 
is  entitled  to  the  protection  afforded  by  the  Act,  provided  the  loss 
took  place  on  land  (a). 

The  Act  protects  the  carrier  even  in  case  of  a  loss  arising  from  Negligence, 
gross  negHgence  (b) ;  and  in  case  of  a  loss  of  or  injury  to  goods  Overcarriage. 
negligently  carried  beyond  their  destination  (c).     Nor  is  the  carrier  Millen  v. 
deprived  of  the  protection  of  the  Act  merely  by  the  fact  that  the 
loss  of  the  goods  is  temporary  and  not  permanent ;  nor  can  the 
owner  of  the  goods  recover  damages  for  the  consequences  of  the  loss, 
e.g.,  for  the  being  compelled  to  replace  the  goods  at  enhanced 
prices.     This  was  held  by  the  Court  of  Appeal  in  Millen  v.  Brasch 
and  Co.  (d),  in  which  the  defendants,  being  carriers  from  London 
to  Home,  had  mis-sent  to  New  York  a  trunk  consigned  to  them  for 


(a;)  Per  Bayley,  B.,  in  Choen  v. 
BumeU  (1834),  2  Or.  &  M.  at  p.  359. 

(y)  Owen  v.  BumeU  (1834),  2  Cr.  &  M. 
358. 

(s)  BUinken9eefVg^,fL(nuionwnd  North 
WettemBaiL  Co,,  re8p.(1881),  45  L.T. 
761. 

(a)  Le  ConUur  v.  London  and  South 
Wettem  BaU,  Co.  (1865),  L.  R,  1  Q.  B. 
54 ;  Piandani  v.  London  a/iid  So%Uh 
Western  BaU.  Co.  (1856),  18  C.  B.  226  ; 
Baxendale  v.   Great  Bakem  Bail.  Co. 


(1869),  L.  R.,  4  Q.  B.  244,  Ex.  Ch. 

(b)  Hinton  v.  DiJbHn  (1842),  2  Q.  B. 
646. 

(c)  Morritt  v.  North  Eastern  Bail.  Co. 
(1876),  1  Q.  B.  D.  302,  C.  A. 

id)  Millen  v.  Brasch  (1882),  10  Q.  B.  D. 
142,  C.  A. ;  Wallace  v.  Dublin  and  Belfast 
Junction  Bail.  Co.  (1874),  Ir.  R.,  8  C.  L. 
341,  and  Piandani  v.  Lcmdon  and  South 
Western  BaU.  Co.  (1856),  18  C.  B.  226, 
are  to  the  same  e£fect  as  to  the  temporary 
loss. 
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BaUmerU  for 

CcLTTicige 
{Carriers  Act). 


Extent  of 
protection. 


Particular 
descriptions 
of  goods. 


Timepieces. 
Trinkets. 


Bills,  notes, 

securities, 

writings. 


carriage  by  rail  from  London  to  Liverpool,  and  by  ship  from  Liver- 
pool to  Italy.  But  where  the  carrier  detained  goods  which  have 
not  been  lost,  he  cannot  set  up  the  Act  in  answer  to  a  claim  arising 
out  of  the  detention.  This  is  explained,  in  Miller  v.  Brasch,  to  be 
the  effect  of  Hearn  v.  London  and  South  Western  Rail.  Co,  (e), 
which  was  decided  on  demurrer. 

The  result  of  the  above  decisions  appears  to  be  that  the  protec- 
tion of  the  Act  extends  to  cases  of  loss  or  injury  caused  by  any 
accident  or  negligence,  even  though  the  acts  done  may  technically 
amount  to  a  conversion  of  the  goods,  but  does  not  extend  to  cases 
where  the  carrier,  or  those  for  whom  he  is  responsible,  wilfully 
and  purposely  does  any  act  inconsistent  with  the  contract  to 
carry,  which  occasions  loss  or  injury.  If  goods  be  delivered 
to  a  carrier  for  a  certain  purpose,  and  he  wilfully  do  something 
else  with  them,  he  would  seem  to  be  liable  notwithstanding  the 
statute  (/). 

We  will  now  proceed  to  notice  the  numerous  decisions  as  to  par- 
ticular descriptions  of  goods.  Some  of  the  titles  of  the  articles 
enumerated  in  the  section  explain  themselves,  so  that  no  question 
can  arise  as  to  what  the  titles  include.  Such  judicial  decisions  as 
have  been  given  with  reference  to  the  others  will  now  be  noticed  in 
the  order  in  which  the  several  titles  occur  in  the  section. 

A  chronometer  comes  under  the  description  of  a  timepiece  (g). 

In  Bernstein  v.  Baxendale  (h)  it  was  held  that  ivory,  black  and 
agate  bracelets,  shirt-pins,  common  gilt  rings,  brooches,  tortoise- 
shell  and  pearl  portmonnaies,  and  glass  smelling-bottles,  are 
trinkets,  but  German  silver  fuzee-boxes  are  not. 

Where  a  document  in  the  form  of  a  bill  of  exchange  for  111.  10«.i 
accepted  by  the  person  to  whom  it  was  directed,  but  having  no 
drawer,  was  sent  by  railway  in  a  parcel  directed  to  the  person  who 
was  intended  to  insert  his  own  name  as  drawer,  and  to  whom  the 
person  who  signed  as  an  acceptor  was  indebted,  and  was  lost,  the 
Court  of  Queen's  Bench  held  that  the  Carriers  Act  did  not  apply, 
for  the  document  was  not  a  bill  of  exchange,  nor  a  promissory  note, 
nor  a  security  for  money  ;  and,  though  it  was  a  writing,  was  of  no 
value  beyond  that  of  the  paper  (i). 


(e)  Heani  v.  London  artd  South  Wes- 
tern JiaU.  Co,  (1866),  10  Exch.  793. 

(/)  See  per  Blackburn,  J.,  in  JHorritt 
V.  North  EasUm  Bail.  Co,  (1876),  1  Q.  B. 
D.  308. 

ig)  Le  Conteur  y.  London  and  South 
Western  Bail,  Co.  (1865),  L.  R.,  1  Q.  B. 
54. 

(A)  Bernstein  v.  Baatendale  (1869),  6  C. 
B.,  N.  8. 261,  overruliDg  Davey  v.  Mason 
(1841),  Car.  &  M.  46,  in  which  an  eye-glass 


and  gold  chain  attached  were  said  by 
Lord  Abinger  not  to  be  trinkets. 

(i)  Stoessiger  v.  South  Ea^em  Bail 
Co.  (1864),  8  E.  &  B.  549.  Erie,  J., 
stated  that  he  wished  to  leave  the  qnee- 
tion  open,  whether,  if  the  jury  had  found 
that  the  writing  was  of  value,  the  finding 
could  have  been  sustained.  See  also 
M*Call  V.  Taylor  (1866),  19  C.  B.,  N.  & 
801. 
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This  decision  shows  that  a  security  is  an  instrument  which  may  Ch.  XV.  b.  2. 
be  put  in  suit  (ft).  "^^f 

The  cases  of  maps  are  not  separable  from  the  maps  them-  (Carriers  Act)* 
selves  (Z).  Maps. 

Prints  and  coloured  prints  haye  been  held  to  be  engravings  (m).   Engravings. 

A  picture  and  its  frame  are  considered  as  one  article,  and  the  Pictures, 
carrier  is  protected  from  liability  for  damage  to  the  frame  {n). 

The  word  "  paintings  "  denotes  works  of  art,  and  does  not  include  Paintings. 
coloured   imitations  of  rugs   and   carpets  and   coloured  working 
designs,  although  valuable,  designed  by  skilled  persons  and  painted 
by  hand,  if  they  have  no  value  as  works  of  art  (o). 

Glass  includes  glass  of  any  kind  or  size  {p).  Qi\zas. 

In  BcLxendale  v.  Hart  (^),  sUk  tights  and  silk  hose ;  in  Bernstein  Silk. 
V.  Bcujcendale  (r),  silk  watchguards  ;  in  Brunt  v.  The  Midland  Rail. 
Co.  (s),  ''  elastic  silk  webbing,''  which  is  a  woven  fabric  composed 
of  silk,  indiarubber  and  cotton,  one-third  of  the  material  being  silk  ; 
and  in  Flowers  v.  The  South  Eastern  Rail,  Co.  (t),  a  silk  dress, 
were  held  to  be  sUks  within  the  meaning  of  the  Act. 

Hat-bodies  made  of  fur  and  partly  of  wool  are  not  furs  {u).  Furs. 

Where  a  lace  corporal,  or  communion  cloth,  in  a  gilt  frame.  Lace, 
covered  with  glass,  was  lost,  it  was  held  that  the  lace  and  glass 
only,  and  not  the  frame,  came  within  the  Act  (x).    By  the  Carriers 
Act  Amendment  Act,  1865  (y),  the  term  ''  lace ''  is  to  be  construed 
as  not  including  machine-made  lace. 

Where  the  plaintifif  had  packed  paintings  in  his  own  waggon, 
which  was  put  on  a  railway  truck,  it  was  held  that  the  waggon  was 
a  *'  parcel  or  package  "  within  the  meaning  of  the  Act  (z). 

The   declaration  of  value  and  nature  of  goods  must  be  made  Declaration  of 
whether  the  goods  are  delivered  at  the  office  of  the  carrier,  the  nature  of 
sender's  house,  on  the  road,  or  anywhere  else.     This  was  held  by  goods, 
the  Exchequer  Chamber  in  Baxendcde  v.  Hart  (a). 

If  the  value  and  nature  of  the  articles  have  been  declared,  and  the 
carrier  receives  them  without  demanding  any  extra  charge,  and  no 


{k)  See  also  Chldsmid  y.  Hampton 
(1868),  5  C.  B.,  N.  S.  94. 

(0  PFyld  T.  Piek/ord  (1841),  8  M.  & 
W.  443. 

(wi)  Boyi  V.  PiTik  (1838),  8  C.  &  P. 
361. 

(n)  Anderaon  v.  London  and  North 
fVestem  BaU.  Co,  (1870),  L.  R.,  5  Ex. 
90. 

(o)  Woodward  v.  London  and  North 
We$tem  JRaU.  Co,  (1878),  8  Ex.  D.  121. 

(p)  Owen  v.  BumeU  (1834),  2  Cr.  & 
M.  353. 

[q)  BaxendaXe  y.  Hart  (1851),  6  Ex. 
769,  Ex.  Ch. 

(r)  BemOein  y.  Baxendale  (1859),  6 


C.  B.,  N.  S.  251. 

(*)  BruiU  V.  Midland  Bail.  Co,  (1864), 
2  H.  &  C.  889.  In  this  case  the  Court 
had  power  to  draw  inferences  of  fact,  but 
expressed  an  opinion  that  the  question 
was  one  for  the  jury. 

(0  Flowers  v.  SotUh  Eastern  Bail,  Co, 
(1867),  16  L.  T.  329. 

(u)  Mayhew  y.  Nelson  (1883),  6  C.  & 
P.  58. 

(x)  Treadwin  v.  Greai  Eastern  Bail, 
Co,  (1868),  L.  R.,  3  C.  P.  308. 

(y)  28  &  29  Vict.  c.  94. 

(2)  Whaite  v.  Lancashire  and  York' 
shire  BaU.  Co,  (1874),  L.  R.,  9  Ex.  67. 

(a)  BaieendaUy,Hart(lS61)y(i Ex.769. 
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Gh.  XY.  8.  2. 

BaUmentfoT 

Carriage 
{Carriers  Act). 

Declaratioii 
need  not  be 
formal. 

Demand  of 
increased 
charge,  a.  2. 


Receipt  to  be 
signeu, 
8.  3; 


or  carrier  to 
lose  benefit  of 
this  Act 


Pnblic  notices 
not  to  limit 
liability,- 
8.  4. 


Every  office, 
&c.,  a  receiv- 
ing-house, s.  5. 


extra  charge  is  paid,  the  carrier  is  not  protected  (6).   It  is  not  essen- 
tial that  the  declaration  of  yalne  should  be  express  and  formal  (c). 

The  2nd  section  empowers  the  carrier  to  demand  an  increased 
rate  of  charge,  upon  giving  public  notice  of  it,  in  the  following 
terms: — 

'^  When  any  parcel  or  package,  containing  any  of  the  articles  above  specified, 
shall  be  so  delivered,  and  its  value  and  contents  declared  as  aforesaid,  and 
such  value  shall  exceed  the  sum  of  102.,  it  shall  be  lawful  for  such  mail  con- 
tractoiB,  stage-coach  proprietors,  and  other  common  carriers  to  demand  and 
receive  an  increased  rate  of  charge,  to  be  notified  by  some  notice  affixed  in 
legible  characters  in  some  public  and  conspicuous  part  of  the  office,  warehouse, 
or  other  receiving-house  where  such  parceb  or  packages  are  received  by  them 
for  the  purpose  of  conveyance,  stating  the  increased  rates  of  charge  required 
to  be  paid  over  and  above  the  ordinary  rate  of  carriage,  as  a  compensation 
for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  such 
valuable  articles ;  and  all  persons  sending  or  delivering  parcels  or  packages 
containing  such  valuable  articles  as  aforesaid  at  such  office  shall  be  bound  by 
such  notice,  without  further  proof  of  the  same  having  come  to  their  know- 
ledge." 

The  carrier  must  still  demand  the  increased  charge,  or  he  will  be 
liable  (d). 

By  s.  3 :  "  When  the  value  shall  have  been  so  declared,  and  the  increased 
rate  of  charge  paid,  or  an  engagement  to  pay  the  same  shall  have  been  accepted 
as  hereinbefore  mentioned,  the  person  receiving  such  increased  rate  of  charge, 
or  accepting  such  agreement,  shall,  if  thereto  required,  sign  a  receipt  for  the 
package  or  parcel,  acknowledging  the  same  to  have  been  insured,  which  receipt 
shall  not  be  liable  to  any  stamp  duty  ;  and  if  such  receipt  shall  not  be  given 
when  required,  or  such  notice  as  aforesaid  shall  not  have  been  affixed,  the 
mail  contractor,  stage-coach  proprietor  or  other  common  carrier  as  aforesaid, 
shall  not  have  or  be  entitled  to  any  benefit  or  advantage  under  this  Act,  but 
shall  be  liable  and  responsible  as  at  the  common  law,  and  be  liable  to  refund 
the  increased  rate  of  charge." 

By  s.  4  :  '*  No  public  notice  or  declaration  hereafter  to  be  made  shall  be 
deemed  or  construed  to  limit,  or  in  anywise  affect  the  liability  at  common  law 
of  any  such  mail  contractors,  stage-coach  proprietors,  or  other  public  common 
carriers  as  aforesaid,  for  or  in  respect  of  any  articles  or  goods  to  be  carried  and 
conveyed  by  them,  but  all  such  mail  contractors,  stage-coach  proprietors,  or 
other  common  carriers  as  aforesaid,  shall  be  liable,  as  at  the  common  law,  to 
answer  for  the  loss  of,  or  any  injury  to,  any  articles  and  goods  in  respect 
whereof  they  may  not  be  entitled  to  the  benefit  of  this  Act,  any  public  notice 
or  declaration  by  them  made  and  given  contrary  thereto,  or  in  anywise  limit- 
ing such  liability,  notwithstanding  "  {e). 

By  s.  5  :  "  For  the  purposes  of  this  Act,  every  office,  warehouse  or  receiv- 
ing-house (/),  which  shall  be  used  or  appointed  by  any  mail  contractor  or 
stage-coach  proprietor,  or  other  such  common  carrier  as  aforesaid,  for  the 


(h)  Bchrens  v.  Cheat  Northern  Bail, 
Co.  (1862),  7  H.  &  N.  950,  Ex.  Ch. 

(c)  Bradbury  y.  Sutton  (1872),  19  W. 
R.  800 ;  21  W.  R.  128,  Ex.  Ch. ;  over- 
ruling, though  not  expressly,  a  dictum 
of  Lord  Denman,  C.  J.,  in  Boys  v.  Fink 
1838),  8  C.  &  P.  863. 

(rf)  Behrens  v.  Oreat  Northern  Bail. 


Co.  (1862),  7  H.  &  N.  950,  Ex.  Ch. 

(«)  See  Binton  v.  IHbbin  (1842),  '2  Q. 
B.  646. 

(/)  See  Srjms  v.  Chaplin  (1886),  5  A 
k  £.  634,  in  which  case  the  defendant  was 
a  coach  proprietor,  and  an  inn  at  which 
more  coaches  than  the  defendant's  called 
was  held  to  be  a  receiving-house. 


Sect.  2. — ^Pbotbction  afforded  by  the  Cabriers  Act.  423 

leoeiving  of  parcels  to  bd  conyeyed  as  aforesaid,  shall  be  deemed  and  taken  to  Ch.  XV.  s,  S. 
be  the  leceiving-house,  warehouse  or  office  of  such  mail  contractor,  stage-   BailmaUfnr 
coach  proprietor  or  other  common  carrier ;  and  that  any  one  or  more  of  such      Carriage 
mail  contractors,  stage-coach  proprietors  or  common  carriers  shall  be  liable  to  ^^'^^'^'^^*      ^' 
be  sued  by  his,  her  or  their  name  or  names  only  ;.  and  that  no  action  or  suit 
commenced  to  recover  damages  for  loss  or  injury  to  any  parcel,  package  or 
person,  shall  abate  for  the  want  of  joining  any  co-proprietor  or  co-partner 
in  such  mail,  stage-coach  or  other  public  conveyance  by  land  for  hire  as 
aforesaid." 

By  8.  6 :  *^  Nothing  in  this  Act  contained  shall  extend  or  be  construed  to  Special  oon- 
annul  or  in  anywise  aifect  any  special  contract  between  such  mail  contractor,  ^?^^??^^ 
stage-coach  proprietor  or  common  carrier  and  any  other  parties  for  the  convey-  ^  ^      ' 
ance  of  goods  and  merchandise  "  {g). 

In  Bazendale  v.  Oreat  Eastern  Rail.  Co.  {h)  the  railway  com-  Part  carriage 
pany  owned  a  railway  from  Harwich  to  London,  and  also  owned  a  ^  "^* 
ship  ;  and  pictures  were  delivered  to  their  agents  at  Rotterdam  for 
conveyance  thence  to  London,  the  bill  of  lading  stating  that  the 
goods  were  "to  be  delivered  at  the  port  of  London  via  Harwich 
(the  act  of  God,  &c.  as  also  railway  accidents,  being  excepted),  and 
the  owners  being  in  no  way  liable  for  any  of  the  causes  above  ex- 
cepted." The  goods  were  conveyed  by  the  company's  ship  to 
Harwich,  and  were  lost  on  the  railway  between  Harwich  and  London. 
It  was  held  that  the  company  were  protected  by  the  Carriers  Act ; 
that  the  6th  section  applied  only  to  contracts  the  terms  of  which 
were  iBconsistent  with  the  exemption  claimed  by  the  carriers  under 
s.  1,  and  that  the  true  effect  of  the  contract  by  means  of  the  bill  of 
lading  was  that  the  goods,  so  far  as  related  to  the  carriage  from 
Harwich  to  London,  were  delivered  to  the  defendants  in  their 
character  of  common  carriers ;  and  they  were  to  have  all  the 
liabilities  of  common  carriers,  except  those  excepted  in  the  bill  of 
lading ;  and  they  were  also  entitled  as  common  carriers  to  the  pro- 
tection from  liability  conferred  on  them  by  s.  1. 

By  8.  7  :  ''Where  any  parcel  or  package  shall  have  been  delivered  at  any  Parties  ea- 
»(uck  office,  and  the  value  and  contents  declared  as  aforesaid,  and  the  increased  titled  to 
rate  of  charges  been  paid,  and  such  parcel  or  package  shall  have  been  lost  or  ^""^''^^^k 
damaged,  the  party  entitled  to  recover  damages  in  respect  of  such  loss  or  increased 
damage  shall  also  be  entitled  to  recover  back  such  increased  charge  so  paid  as  chaises, 
aforesaid." 

By  8.  8 :  "  Nothing  in  this  Act  shall  be  deemed  to  protect  any  mail  con-  Not  to  protect 
tractor,  stage-coach  proprietor,  or  other  common  carrier  for  hire  firom  liability  felonious  acts. 
to  answer  for  loss  or  injury  to  any  goods  or  articles  whatsoever  arising  from 
the  felonious  acts  of  any  coachman,  guard,  book-keeper,  porter,  or  other 
servant  in  bis  or  their  employ,  nor  to  protect  any  such  coachman,  guard, 

(g)  The  question  whether  a  carrier  is  Kxch.  707.     If  this  liability  exists  it  is 

not  bound  to  carry  without  a  special  clearly  only  in  the  case  of  goods  which 

contract  if  the  sender  of  the  goods  tender  the  carrier^s  public  calling  requires  hini 

a  reasonable  sum  for  their  carriage  is  to  carry.     Id. 

raised  but  not  decided  in  Carr  v.  Lanca-  {h)  BaacendaU  v.  Great  Eastern  Bail, 

skire  and  Yorkshiie  Bail.  Co.  (1852),  7  Co.  (1869),  L.  R.,  4  Q.  B.  244,  Ex.  Ch. 
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Gh.  XY.  8.  2.  book-keeper,  or  other  servant  from  liability  for  any  loss  or  injury  occasioned 
by  his  or  their  own  personal  neglect  or  misconduct" 


Bailrmnt/or 

Carriage 
{CarrieraAet). 

Servant  at 
receiving- 
hoose  is 
servant  of 
carrier. 

MaehuY. 
L.  A  8,  W. 
R  Co. 

Proof  of  negli- 
gence nnneces- 
aary  if  felony 
proved. 

Evidence  of 
felony. 


VoMghton  v. 
Londim  A 
North  H^estem 
BaU.  Co. 

Not  necessary 
to  show 
felonious  act 
of  particular 
servant. 


Although  not  actually  employed  by  the  carrier  himself,  a  servant 
employed  by  an  agent  of  the  carrier  to  receive  goods  at  a  receiving- 
house  is  a  servant  **  in  the  employ  '*  of  the  carrier  within  the  8th 
section,  so  that  the  carrier  is  liable  for  the  felony  of  such  servant. 

So  it  was  held  in  Machu  v.  London  and  South  Western  Rail. 
Co,  (i),  which  was  followed  with  approval  in  Stephens  v.  London 
and  South  Western  Rail.  Co.  {k). 

Proof  of  a  felony  by  the  carrier's  servants  is  a  sufficient  answer 
to  a  defence  under  s.  1,  without  proof  of  negligence  on  the  part  of 
the  carrier  (Q. 

Sect.  8  has  also  given  rise  to  numerous  decisions  (m)  as  to  what 
is  sufficient  evidence  to  go  to  the  jury  of  a  felony  having  been  com- 
mitted by  the  carrier's  servants. 

In  Vaughton  v.  The  London  and  North  Western  Rail.  Co.  (n),  the 
principal  case,  a  parcel  of  jewellery  was  sent  by  the  defendants'  line 
from  Birmingham  to  Liverpool,  and  lost.  A  carman  employed  by 
the  defendants'  agent  to  deliver  parcels  took  two  parcels  to  an  hotel, 
and  presented  his  book,  which  mentioned  three,  for  signature ;  the 
missing  parcel  was  the  plaintiff's.  Some  days  afterwards  a  pm, 
which  had  been  in  the  parcel,  and  pieces  of  the  wood  of  the  box, 
were  found  on  a  siding  of  the  defendants,  and  another  pin  was 
found  in  the  possession  of  one  of  the  defendants'  servants.  The 
defendants  called  no  witnesses,  and  the  jury  found  for  the  plaintifil 
The  Court  discharged  a  rule  to  enter  a  verdict  for  the  defendants, 
holding  that  it  was  not  necessary  for  the  plaintiff  to  give  such 
evidence  of  felony  as  would  have  sustained  a  criminal  prosecution 
against  any  of  the  defendants'  servants,  and  that  the  defendants 
might  have  called  the  suspected  servants  as  witnesses  (o). 

The  question  again  arose  in  M*  Queen  v.  The  Oreat  Western 
Rail.  Co.  {p)y  where  the  Court,  while  approving  of  Vaughton  v. 
The  London  and  North  Western  Rail.  Co.,  held  that  the  judgment 
of  Figott,  B.,  in  that  case,  which  was  relied  on  for  the  plaintiff, 


(t)  Machu  V.  London  and  South  Wes- 
tern Hail.  Co.  (1848),  2  Ex.  416. 

{k)  Stephens  v.  London  and  South 
Western  Mail.  Co.  (1886),  18  Q.  B.  D. 
121,  C.  A. 

{I)  Oreat  Western  Bail.  Co.  v.  Jiim- 
mdl  (1856),  18  C.  B.  686  ;  Metcalfe  v. 
London f  BrighUm  and  South  Coast  Hail. 
Co.  (1858),  4  C.  B.,  N.  S.  307. 

(m)  Boyce  v.  Chapman  (1835),  2  Bing. 
N.  C.  222  ;  Cfreat  Western  Rail.  Co.  v. 
Bimmell  (1858),  27  L.  J.,  C.  P.  201  ;  Met- 
calfe V.  London,  Brighton  <fc  South  Coast 
Rail.  Co.  (1868),  27  L.  J.,  C.  P.  883; 


Kirhstall  Brewery  Co.  v.  Pumess  RaiL  Co. 
(1874), L.  R.,9  Q.  B.  468 ;  Turner  v.  Oreal 
WeMern  Rail.  Co.  (1877),  2  Q.  B.  D.  126. 

(w)   Vaughton  v.   London  and  North 
WesUm  Rail.  Co.  (1874),  I*  R. ,  9  Ex.  98. 

(o)  The  head-note  to  the  report  of  this 
case  in  the  Law  Reports,  L.  R.,  9  Ex.  9S, 
goes  further  than  the  facts  of  the  case 
warrant,  and  cannot  now  be  taken  as 
stating  the  law  correctly.  See  McQueen 
v.  Oreat  Western  Rail.  Co.,  post. 

(;>)  M*Queen  v.  Great  Western  BaH 
Co.,  L,  R.,  10  Q.  B.  669  (1875) ;  44  U 
J.,  Q.  B.  130. 
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oould  not  be  entirely  supported.     The  plaintiff  had  delivered  a  case,  Ch.  XV.  s.  2. 

marked  "  Valuable  pictures  with  care,"  but  not  declared  or  insured,  ^^^"^^M 

to  the  defendants  at  Cardiff  to  be  forwarded  to  London.     The  case  {Carriers  Ad), 

was  put  on  a  truck,  and  left  standing  on  a  siding  for  about  seven 

hours  before  the  departure  of  the  train.     Other  persons  besides  the 

company's  servants  had  access  to  the  siding.     The  case  was  stolen 

fix>m  the  truck  while  it  was  standing  on  the  siding.    No  witnesses 

were  called  for  the  defence.     Cockbum,  C.  J.,  left  the  question  to 

the  jury,  whether  the  case  had  been  stolen  by  any  of  the  defendants' 

servants,  directing  them  that  if  the  facts  in  their  opinion  were 

more  consistent  with  the  guilt  of  the  defendants'  servants  than  with 

that  of  any  other  person  not  in  their  employ,  that  was  sufficient  to 

call  upon  the  defendants  for  an  answer,  which  not  having  been 

given,  the  inference  might  well  be  that  a  felony  had  been  committed 

by  some  of  their  servants.     A  verdict  was  found  for  the  plaintiff, 

but  the  Court  held  that  there  was  no  evidence  to  go  to  the  jury  of 

a  felony  by  the  defendants'  servants. 

By  8.  9,  such  common  carriers,  &c.,  shall  not  be  concluded  as  to  Can-iei-s  wot 
the  value  of  any  such  parcel  or  package  by  the  value  so  declared  as  declaration 
aforesaid,  but  shall  be  entitled  to  require  from  the  party  suing  ^^^®* 
proof  of  the  actual  value,  by  ordinary  legal  evidence,  and  shall  be  Sect.  9. 
liable  to  such  damages  only  as  shall  be  proved  as  aforesaid,  not  ex- 
ceeding the  declared  value,  together  with  the  increased  charges ; 
and  by  s.  10,  in  all  actions  brought  against  such  common  carriers  Money  may  be 
for  loss,  &c.,  whether  the  value  of  such  goods  shall  have  been  c^^rtf  ^ 
declared  or  not,  the  defendants  may  pay  money  into  Court,  as  in 
any  other  action. 


Sect.  8. — Railway  Companies  as  Carriers  {q). 

(a)  Power  and  Obligation  to  Carry. 

A  railway  company  has  by  law  no  monopoly  of  carriage,  but  is 
required  to  permit  any  other  company  or  person  to  run  a  train 
upon  the  railway  on  payment  of  toll.     The  powers  of  the  companies  R.  0.  Act, 
to  act  as  carriers  themselves  are  derived  from  the  86th  section  of !!     * 

X  ower  to  carrv 

the  Railways  Clauses  Act,  1845,  which  enacts,  that  ''  it  shall  be  passengers 
lawful  for  the  company  to  use  engines  and  carriages  to  be  drawn  *^^  &^^' 
thereby,  and  to  carry  upon  the  railway  all  such  passengers  and 
goods  as  shall  be  offered  to  them  for  that  purpose."     The  89th 
section  of  the  same  Act  enacts  that : — 

(q)  This  section  is  abridged  from  the  16th  chapter  of  the  7th  edition  of  Hodges  on 
Railways. 
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Gh.  XY.  b.  8.  "  Nothing  in  this  or  the  special  Act  contained  shall  extend  to  charge  or 
make  liable  the  company  further  or  in  any  other  case  than  where,  according  to 
the  laws  of  the  realm,  stage-coach  proprietors  and  common  carriers  would  be 
liable,  nor  shall  extend  in  any  degree  to  deprive  the  company  of  any  pro- 
tection or  privilege  which  common  carriers  or  stage-coach  proprietors  may  be 
entitled  to  ;  but,  on  the  contrary,  the  company  shall  at  all  times  be  entitled  to 
the  benefit  of  every  such  protection  or  privilege.** 


Jtailtoay 
Companies  as 

CarrUra 
(Power  and 
Obligation  to 

Carry). 


Liabilities  not 
to  exceed 
those  of 
carriers. 

Company  may 
relinquish 
carrymg 
business. 

Johnson  Y, 
Midland 
BaiL  Co, 


General  state- 
ment  of  obli- 
gations of 
comfmny  as 
carriers. 


Railway  companies  are  common  carriers;  but  that  the  86ih 
section  is  permissive,  and  that  the  companies  may  relinquish  the 
carrying  business,  must  be  taken  to  be  clearly  settled  by  Johnson 
V.  Midland  Rail.  Co.  (r),  and  Hare  v.  London  and  North  Western 
Rail.  Co.  (s). 

Neither  of  these  decisions,  however,  nor  the  89th  section  of  the 
Railways  Clauses  Act,  can  be  taken  to  affect  the  general  jurisdiction 
of  the  Railway  and  Canal  Commission,  under  the  Traffic  Acts  of 
1854,  1873,  and  1888,  to  compel  railway  companies  to  afford 
reasonable  facilities  for  the  receiving,  forwarding,  and  delivering  of 
traffic  (t),  nor  the  particular  obligations,  if  any,  imposed  by  the 
special  Act  of  any  particular  company. 

The  common  law  obligations  of  railway  companies  as  carriers 
appear  to  be  co-extensive  with  those  of  carriers  not  owning  the 
road.  All  the  decisions,  therefore,  upon  the  law  of  carriers  are 
applicable  and  have  been  applied  to  railway  companies,  except 
where  the  law  has  been  expressly  modified  by  Act  of  Parliament. 
These  decisions  clearly  establish  that  railway  companies  are  bound 
to  carry  according  to  their  profession,  but  not  otherwise,  all  persons, 
animals  and  goods  offered  to  them  for  carriage ;  and  they  carry 
passengers'  luggage,  animals  and  goods,  as  insurers ;  and  that  they 
carry  passengers,  not  as  insurers,  but  under  the  liability  to  answer 
to  the  passenger  for  any  injury  caused  by  their  negligence,  to  which 
he  himself  has  not  contributed.  It  is  clear,  also,  that  the  companies 
may  refuse  to  carry  if  their  trains  be  full,  and  that  they  are  liable 
for  losses  happening  beyond  their  own  line. 


(b)  Fares,  Rates,  and  Terminal  Charges. 

Limitation  of       The  fares  for  passengers  and  the  rates  for  goods  which  the  com- 

s^cS  Acts,    panics  may  legally  charge  are  expressly  limited  in  amount  by  the 

special  Acts  of  the  particular  companies.     The  clauses  imposing 


(r)  Johnson  v.  Midland  Jtail.  Co. 
(1849),  4  Ex.  367.  See  also  Palmer  v. 
Grand  Junction  Bail.  Co.  (1839),  4  M.  & 
W.  749 ;  Carpue  v.  London  and  Brigh- 
ton Bail.  Co,  (1844),  6  Q.  B.  747; 
Crouch  V.  London  arid  North  Western 
Bail.  Co.  (1854),  23  L.  J.,  C.  P.  73. 


{a)  Hare  v.  London  and  North  Weder% 
Bail,  Co,  (1861),  2  J.  &  H.  80  (1861). 

(0  See  as  to  this,  Hodi^es  on  Rail- 
ways, Ch.  XI.,  8.  5,  and  Ch.  XII., 
8.  8  (b) ;  and  see  too  C3utty's  Sutates, 
tit.  "Railways." 
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these  limitations  were  up  to  1891   of  a  wholly  nnsatiBfjEu^tory  Ch.  XV.  s.  8. 
character,  but  in  1891  and  afterwards  they  were,  as  to  carriage  of  comiMniuas 
goods  and  animals,  almost  entirely  superseded  by  new  special  Acts,      Carriers 
creating  new  classifications  and  imposing  new  maximum  rates.         and^Jmiml 

The  maximum  feres  for  passengers,  howeyer,  remain  undisturbed.     Charges), 
Those  of  the  South  Eastern  Railway  Company  are  mainly  as  fixed  Passenger 
in  1836.     Of  other  companies,  the  maximum  fares  of  the  London  ^^'^' 
and  North  Western  and  Midland  were  mainly  fixed  in  1846,  those 
of  the  Great  Western  in  1847,  and  those  of  the  Great  Northern  in 
1850. 

The  lowest  maximum  charge  authorized  by  special  Acts  passed 
in  1845,  was  2d.  per  mile  1st  class,  l^d.  per  mile  2nd  class,  and 
Id.  per  mile  8rd  class,  and  the  highest,  4d.,  8d.  and  2d.  respec- 
tively (m). 

The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  Fares  and 

rtilififl  must  Dfi 

by  the  well-known  **  equality  clause  *'  (s.  90)  imposes  upon  the  equal, 
companies  the  obligation  to  charge  all  such  fares  and  rates  at  all 
times  equally  to  all  persons,  and  after  the  same  rate  whether  per 
ton,  per  mile,  or  otherwise  in  respect  of  all  passengers  and  of  all 
goods  of  the  same  description  conyeyed  by  a  like  carriage  or  engine 
passing  only  over  the  same  portion  of  a  line  of  railway  under  the 
same  circumstances,  which  section  does  not  apply  to  the  common 
case  of  a  company  charging  lower  fares  for  long  than  for  short 
distances  {x),  but  only  to  a  conveyance  between  the  same  points  of 
arrival  and  departure  iy). 

Besides  being  equal,  fares  and  rates  must,  in  theory,  be  not  only  Fares  and 
above  the  authorized  maximum,  but  must  also  be  reasonable.  For  reasonable. 
the  provisions  of  the  86th  section  of  the  Railways  Clauses  Consoli- 
dation Act,  1845,  are  that  ''  it  shall  be  lawful "  for  the  companies 
"  to  carry  all  such  passengers  and  goods  as  may  be  offered  to  them, 
and  to  make  such  reasonable  charges  in  respect  thereof  as  they  may 
from  time  to  time  determine  upon,  not  exceeding  the  tolls  by  the 
special  Act  authorized  to  be  taken,"  provisions  which,  except  so 
far  as  affected  by  s.  24  (10)  of  the  Railway  and  Canal  Traffic  Act, 
1888,  in  respect  of  goods  and  animals  (^r),  have  in  theory  the 
effect  of  leaving  it  open  to  any  customer  of  any  company  to  dispute 
any  charge  for  carriage  made  by  it,  although  such  charge  may  be 

(u)  For  tables  of  maximum  fares,  see  (z)  By  s.  24  (10)  of  the  Railway  and 

Hodges  on  Railways,  7th  ed,  at  p.  400.  Canal  Traffic  Act,  1888,  the  rates  and 

(ac)  Attomey'Oeneral  v.  Birmingfiain  charges  mentioned  in  a  provLsional  order 

and  Derby  Junction  Bail,  Co.  (1840),  2  aa    confirmed    by   Act    of    Parliament, 

B.  C.  124.  "shall  be  the  rates  and  charges  which 

(y)  The  Denaby  Main  case  (1885),  11  the  railway  company"  (mentioned  in  the 

App.  Cas.  97  ;  and  see  Lancashire  and  Act)  **  shall  be  entitled  to  chaige  and 

Yorhshire  Hail,  Co.  v.  Greenwood  (1888),  make." 
21  Q.  B.  D.  215. 
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Publication 
of  fares  and 
rates. 


Ch.  XV.  8.  s.  within  the  maximnm  amount  limited  by  the  particular  special  Act 
Cwiw^as  fl-pplicable  to  the  case.     Complaint  also  may  be  made  to  tiie  Board 
Carriers     of  Trade  of  unreasonable  charges  under  s.  81  of  the  Railway  and 
tmd^erminai  Canal  Traffic  Act,  1888,  or  in  the  case  of  merchandise  traffic,  to  the 
_  Purges),     Railway  and  Canal  Commission  under  s.  10  of  the  same  Act.    The 
burden  of  proof  would  of  course  lie  on  the  complainant,  and  daring 
the  more  than  fifty  years  for  which  the  Railways  Clauses  Act,  1845, 
has  been  in  operation,  it  is  believed  that  no  charge  made  by  a  rail- 
way company  has  been  disputed  on  the  ground  of  unreasonableness 
alone  within  the  meaning  of  the  86th  section  (a). 

Passenger  fiEures  must,  by  the  15th  section  of  the  Regulation  of 
Railways  Act,  1868,  81  &  82  Vict.  c.  119,  be  published  by  the 
exhibition  of  a  list  of  them  at  the  booking  office  of  each  railway 
station,  and  rates  by  goods  must,  by  s.  14  of  the  Regulation  of 
Railways  Act,  1878,  86  &  87  Vict.  c.  48,  be  published  by  every 
company  keeping  at  each  of  their  stations  and  wharves  a  book  or 
books  showing  every  rate  for  the  time  being  charged  for  the  carriage 
of  traffic  other  than  passengers  and  their  luggage  from  that  station 
to  any  place  to  which  they  book. 

The  travelling  without  payment  of  fare,  and  with  intent  to  avoid 
payment  thereof,  is  punishable  by  summary  conviction  under  the 
Regulation  of  Railways  Act,  1889,  52  &  58  Vict.  c.  57,  s.  5,  re- 
placing with  additions  but  not  expressly  repealing  s.  108  of  the 
Railways  Clauses  Act,  1845. 

The  maximum  rates  chargeable  for  "  merchandise  traffic,'*  i.e., 
for  goods  and  animals,  are  to  be  found  in  a  series  of  special  Acts 
passed  in  {b)  and  after  1891,  and  di£fering  comparatively  little  from 
one  another,  but  differing  very  greatly  both  in  form  and  substance 
from  the  corresponding  clauses  in  the  earlier  special  Acts  which 
they  have  superseded.  « 


Travelling 
without  pay- 
ment of  tare. 


Rates  for 
goods  and 
animals. 


(c)  The  Restriction  imposed  by  the  7th  Section  of  the  Railway  and 
Canal  Traffic  Act,  1854,  upon  Special  Contracts  as  to  the 
Carriage  of  Goods  and  Animals, 

At  common  law,  carriers  were  always  able  to  limit,  by  sjpecial 
contract,  their  liability  of  insurers  of  the  goods  and  animals 
delivered  to  them  for  carriage  (c) ;  and  the  6th  section  of  the  Carriers 
Act  (ante,  p.  428)  expressly  saved  the  power  to  make  such  special 
contracts.     Railway  companies  were  not  slow  to  avail  themselves  of 


(a)  See  farther  on  this  important  point, 
Hodges  on  Railways,  7th  ed.,  at  p.  447. 

{b)  See,  e.g.,  the  London  and  North 
Western  Railway  Company  (Rates  and 
Charges)  Order  Confirmation  Act,  1891, 


54  &  55  Vict.  c.  ccxzi. 

(c)  IFyld  V.  Piekford  (1841),  8  M.  * 
\V.  443  ;  Chippendale  v.  Lancashire  and 
Yorkshire  Rail.  Co.  (1861),  21  L.  J.,  Q. 
B.  22. 
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this  power,  and  many  questions  speedily  arose  between  them  and  ^^'  ^J'  ^  *• 
their  customers  both  as  to  the  meaning  of  such  contracts  and  as  to  q^^^^^ 


Carriers 

(Special 

Contracts). 


whether  they  were  brought  to  the  notice  of  consignors.  It  was 
decided  in  numerous  cases  that  the  companies  were  enabled  by  such 
contracts  to  exempt  themselves  from  the  effects  of  even  gross  negli-  " 

gence  {d) ;  and  it  was  also  established  to  be  immaterial  whether  the 
consignor  signed  a  written  document  or  not,  and  that  it  was  suffi- 
cient if  a  ticket  were  delivered  to  him,  or  even  if  a  verbal  statement 
were  made  to  him  by  a  booking  clerk  (e). 

Such  a  state  of  law,  under  the  peculiarities  of  railway  traffic,  gave 
rise  to  a  general  dissatisfaction,  which  led  to  the  interference  of  the 
Legislature.  Accordingly,  by  the  7th  section  of  the  Railway  and 
Canal  Traffic  Act,  1854,  17  &  18  Vict.  c.  81,  the  following  restric- 
tions are  imposed : — 

^  Every  such  company  as  aforesaid  (/)  shall  be  liable  for  the  loss  of  or  for  Company  to 

any  injury  done  to  any  horses,  cattle  or  other  animals,  or  to  any  articles,  goods  be  liable,  not- 

or  things,  in  the  receiving,  forwarding,  or  delivering  tJiereof,  occasioned  by  the  QQ^ices. 

neglect  or  default  of  such  company  or  its  servants,  notwithstanding  any  notice, 

condition  or  declaration  made  and  given  by  such  company  contrary  thereto,  or 

in  anywise  limiting  such  liability  ;  every  such  notice,  condition  or  declaration 

being  hereby  declared  to  be  null  and  void :  Provided  always,  that  nothing  Conditions 

herein  contained  shall  be  construed  to  prevent  the  said  companies  from  making  °^^^  ^, 

roasonabiG 
such  conditions  with  respect  to  the  receiving,  forwarding  and  delivering  of  any 

of  the  said  animals,  articles,  goods  or  things,  as  shall  be  adjudged  by  the  Court 
or  judge,  before  whom  any  question  relating  thereto  shall  be  tried,  to  be  just 
and  reasonable :  Provided  always^  that  no  greater  damages  shall  be  recovered  Limitation  of 
for  the  loss  of  or  for  any  injury  done  to  any  of  (jf)  such  animals,  beyond  the  f^i?M^° 
sums  hereinafter  mentioned ;  (that  is  to  say,)  for  any  horse  fifty  pounds ;  for 
any  neat  cattle,  per  head,  fifteen  pounds ;  for  any  sheep  or  pigs,  per  head,  two 
pounds ;  unless  the  person  sending  or  delivering  the  same  to  such  company 
shall,  at  the  time  of  such  delivery,  have  declared  them  to  be  respecti?ely  of 
higher  value  than  as  above  mentioned,  in  which  case  it  shall  be  lawful  for 
such  company  to  demand  and  receive  by  way  of  compensation  for  the  increased 
risk  and  care  thereby  occasioned,  a  reasonable  percentage  upon  the  excess  of 
the  value  so  declared  above  the  respective  sums  so  limited  as  aforesaid,  and 
which  shall  be  paid  in  addition  to  the  ordinary  rate  of  charge  ;  and  such  per- 
centage or  increased  rate  of  charge  shall  be  notified  in  the  manner  prescribed 
in  the  statute  11  Geo.  4  &  1  Will.  4,  C.  68,  and  shall  be  binding  upon  such 
company  in  the  manner  therein  mentioned:  Provided  also,  that  the  proof  of  the  Claimant  to 
value  of  such  animals,  articles,  goods  and  things,  and  the  amount  of  the  injury  prore  value, 
done  thereto,  shall  in  all  cases  lie  upon  the  person  claiming  compensation  for 


{d)  See  Carr  v.  LaneasMre  atyd  York- 
shire  Bail,  Co.  (1852),  7  Exch.  707,  and 
the  series  of  cases  reviewed  by  Black- 
burn, J.,  in  Peek  v.  North  Staffordshire 
Bail  Co.  (1868),  10  H.  L.  C.  473,  p.  565, 
post. 

(e)  Morvitte  v.  Great  Northern  Rail, 
Co,  (1852),  21  L.  J.,  Q.  B.  819  ;  Walker 
r,  York  and  North  Midland  Bail,  Co, 
(1853),  2  E.  &  B.  750 ;   York  and  Ber- 


wick Bail,  Co.  V.  Crisp  (1854),  23  L.  J., 
C.  P.  125. 

(/)  I,e,  (sees.  2),  ** Railway  company, 
canal  company,  and  railway  and  canal 
company. 

(g)  See  ffarrison  v.  London,  Brighton 
and  South  Coast  Bail.  Co,  (I860),  29 
L.  J.,  Q.  B.  209.  These  words  should 
be  read  as  ''any  of  the  following  of  such 
animals. " 
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Ch.  XY.  8.  3.  such  loss  or  injury  :  Provided  alsop  that  no  special  contract  between  such  com- 

Baihtay      pany  and  any  other  parties  respecting  the  receiving,  forwardiog  or  delivering 

Companiea  as  of  any  animals,  articles,  goods  or  things  as  aforesaid,  shall  be  binding  upon  or 

Carriers      effect  any  such  party,  unless  the  same  be  signed  by  him  or  by  the  penon 

CarUrada).     delivering  such  animals,  articles,  goods  or  things  respectively  for  carriage :  Prth 

videdahoy  that  nothing  herein  contained  shall  alter  or  affect  the  right,  privileges 

Special  0^     or  liabilities  of  any  such  company  under  the  said  Act,  11  Geo.  4  &  1  Will  4^ 
be  siimed.         ^  ^®>  ^^^^  respect  to  articles  of  the  descriptions  mentioned  in  the  said  Act" 

Saving  of 
Carriers  Act. 


Special  con 
tracts  must  be 


Signature* 


This  obscurely-worded  section  has  given  rise  to  considerable 
litigation.     It  was  established  in  1868,  that  all  parts  of  the  section 
Sm^^M?  ^  must  be  read  together,  and  that  the  conditions  spoken  of  as  capable 
reasonable.      of  being  imposed  by  railway   companies  in   limitation  of  their 
of^T^"?^^  liability  as  common  carriers  must  not  only  be  in  the  opinion  of  the 
Rail  Co.  ^^     Court  or  judge  just  and  reasonable,  but  must  also  be  embodied  in 
a  written  contract,  signed  by  the  consignor  of  the  animals  or  goods. 
This  was  decided  by  the  House  of  Lords  in  Peek  v.  North  Stafford- 
shire Rail.  Co,  (h)f  in  which  Lord  Cranworth  intimated  that  the 
onus  of  proof  is  upon  a  railway  company  to  show  that  the  con- 
ditions of  a  special  contract  are  ''just  and  reasonable." 

A  signature  is  binding  although  the  party  signing  cannot  read  (t) ; 
and  it  has  been  held  that  signature  by  a  common  agent  is  suffi- 
cient (A;).  The  words  of  the  section,  however,  are  that  the  special 
contract  shall  not  affect  the  party  ''  unless  the  same  be  signed  by 
him  or  the  person  delivering,"  and  it  is  perhaps  doubtful  whether 
parol  evidence  could  be  admitted  to  show  that  the  party  or  person 
delivering  constituted  a  servant  of  the  company  his  agent  to  sign. 
Application  of  The  section  is  confined  in  its  application  to  cases  where  the  loss 
or  injury  is  occasioned  by  the  neglect  or  default  of  the  company,  so 
that  if  a  loss  be  occasioned  by  pure  accident,  a  special  contract  will 
be  valid,  although  it  be  neither  signed  nor  reasonable  ({). 

The  words  "neglect  or  default"  in  the  first  clause  of  the  section, 
do  not  include  a  loss  by  the  theft  of  a  servant  of  the  company,  so  that 
a  company  can  at  common  law  protect  themselves  against  liability  by 
a  special  contract,  although  such  contract  be  not  just  or  reasonable 
within  the  first  proviso.  This  was  held  in  a  case  where  trinkets 
within  the  Carriers  Act  to  the  value  of  2502.,  but  the  value  of 
which  was  not  declared  under  that  Act,  were  stolen,  so  that  if  the 


section  to 

neffUgence 

only. 


Theft  by 

company's 

servant. 


{h)  Peek  v.  North  Staffordshire  Bail. 
Co.  (1863),  10  H.  L.  Cas.  478,  diss. 
Lord  Chelmsford.  Both  the  history  of 
the  cases  and  the  policy  of  the  law  are 
elaborately  reviewed  in  the  opinions  of 
the  seven  judges  (Blackbnm,  WiUes, 
Crompton  and  Williams,  JJ.,  Martin, 
B.,  Pollock,  C.  B.,  and  Cockbnm,  C.  J.) 
who  delivered  opinions  for  the  guidance 
of  ^e  House. 

(t)  Kirhy  v.  Greai>  Western  Bail,  Co. 


(1868),  18  L.  T.  6.'>8 ;  Ftyreman  v.  Oreai 
IVeaUm  RaU.  Co.  (1878),  88  L.  T.  851. 

(k)  AUiridge  v.  Great  Western  RaU. 
Co.  (1864),  16  C.  B.,  N.  S.  682. 

{I)  Harrison  v.  London,  Brighton  and 
South  Coast  Bail.  Co.  (1862),  31  L.  J., 
Q.  B.,  Ex.  Ch.,  per  Erie,  C.  J.,  and 
Keating,  J.,  at  pp.  114,119.  The  Court 
below,  however,  assumed  that  the  law 
was  otherwise,  and  the  point  is  still 
open. 
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value  had  been  declared,  the  company  would  by  virtue  of  the  last  Ch.  XV.  a.  8. 
proviso  of  the  section  and  8th  section  of  the  Carriers  Act  have  been  qJ^^o^ 
liable  as  insurers  (m).  Carriers 

The  above  case  applies  only  to  theft  by  a  servant  of  the  company,    co^i^). 
As  to  theft  by  a  stranger  to  the  company,  the  law  is  the  same 
except  that  if  the  goods  be  within  the  Carriers  Act,  the  company  stranger  to 
are  liable  only  if  the  goods  have  been  declared  and  an  extra  charge  company, 
for  them  paid  under  that  Act. 

The  words  "  loss  of  or  injury  to  "  appear  to  have  been  taken  from  ?^  ^^^®' 

•*     "^  *  ^  .  .  injury  to. 

the   Carriers   Act.      It   seems   that   they  will    include   either  ft^oggof 
temporary  or  a  permanent  loss  arising  from  a  mis-delivery ;  and  market. 
they  have  been  assumed  to  be  applicable  to  a  delay  resulting  in  loss 
of  market,  and  not  in  injury  to  the  goods  or  animals  themselves  (n).  '*  Injury." 
Deterioration  of  cattle    from   want    of   food    and  water    is    an 
"injury"  (o). 

Contributory  negligence  on  the  part  of  the  consignor  would  seem  Contributory 
to  excuse  the  company  {p). 

The  necessity  of  the  signature  applies  only  where  the  company  is  Non-applica- 
seeking  to  exempt  itself  from  liability  by  the  terms  of  the  contract,  to  case  where 
80  that,  if  the  consignor  be  setting  up  the  contract,  it  is  no  answer  ^^^contmcT'^ 
to  say  that  he  has  not  signed  it  (q). 

The  limitation  of  liability  applies  to  injury  happening  prior  to  ^^  Mon 
booking.    Where  a  horse  backed  upon  some  girders  negligently  left  ^^^^ 
in  the  station  of  the  defendants  and  was  killed,  it  was  held,  by  the 
Exchequer  Chamber,  that  the  owner  could  not  recover  more  than 
50Z.,    although  the    injury  happened    before  the   declaration  of 
increased  value  could  be  made  in  the  ordinary  course  (r). 

Dogs,  it  will  be  observed,  are  not  expressly  named  in  the  opening  ^^• 
general  enumeration  of ''  horses,  cattle,  or  other  animals,"  and  are 
not  included  in  the  special  enumeration  of  ''horses,  neat  cattle, 
sheep  or  pigs,"  with  respect  to  which  there  is  a  limit  of  liability. 
They  are,  however,  clearly  included  by  implication  in  the  opening 
enumeration  («),  and  were  probably  not  mentioned  therein,  in 
analogy  to  the  toll  clauses  of  the  special  Acts  which  usually  com- 
prehend them  under  the  words  ''  sheep,  pig,  or  other  small  animal." 
With  respect  to  the  limitation  of  liability,  there  is  none  under  the 
section ;  a  contract,  however,  in  the  form  held  unreasonable  in 


(m)  Shaw  t.  Oreal  Western  Rail.  Co., 
[1694]  1  Q.  B.  873. 

{n)  See  Brovm's  case  (1883),  8  App. 
Ca&  703,  and  p.  432,  post. 

(o)  Allday  v.  Great  Western  Mil,  Co. 
(1664),  5B.  &S.  903. 

\,p)  Wise  V.  Great  Western  Bail.  Co. 
(1856),  25  L.  J.,  £x.  258 ;  1  U.  &  N. 
63. 

iq)  BaxenddU  7.  Great  Eastern  JRaiL 


Co.  (1869),  L.  R.,  4  Q.  B.  244,  Ex.  Ch. 

(r)  Hodgman  v.  West  Midland,  Bail. 
Co.  (1864),  5B.  &S.  173. 

(s)  Harrison  v.  London,  Brighlon  and 
S<nUh  Coast  Bail.  Co.  (1862),  31  L.  J., 
Q.  B.  113,  Ex.  Ch. ;  Ashendon  v.  London, 
Brighton  and  SoiUh  Coast  Bail.  Co. 
(1880),  5  Ex.  D.  190 ;  Dickson  v.  Great 
Northern  Bail.  Co.  (1886),  18  Q.  B.  D. 
176. 
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Ch.  XV.  8.  3. 

JtaUtoay 

Companies  as 

Carriers 

{Special 

Contracts), 

Cloak-room. 


Through 
traffic. 


Sea  traffic. 

Passengers* 

luggage. 

Separable 
conditions. 


Conditions 
Juld  reason- 
able. 

Alternative 
rates. 


AshendorCs  Case  (t),  would  probably  be  held  reasonable  if  it  con- 
tained after  the  words  "  in  any  case,''  the  words  "  except  in  case  of 
wilful  misconduct,"  or  words  to  the  like  effect  (u). 

The  7th  section  has  no  application  to  goods  left  at  the  cloak- 
room of  a  station  {x) ;  but  the  provision  of  such  a  room  is  a  facility 
which  every  railway  company  is  bound  to  provide,  and  such  com- 
pany has  a  lien  on  goods  deposited  there  for  the  payment  of  the 
cloak-room  charges  {y). 

Nor  does  the  section  apply  to  a  contract  exempting  a  company 
from  liability  on  a  railway  not  worked  by  themselves.  Therefore,  a 
through  passenger  from  London  to  Paris,  and  whose  portmanteau 
was  lost  between  Calais  and  Paris  on  a  French  railway,  failed  to 
recover  for  the  loss  of  it  from  the  English  company  (z). 

The  section  does  not  extend  to  sea  traffic  (a),  but  it  extends  to 
passengers'  luggage  during  transit  (6). 

If  conditions  are  separable  they  may  be  separated,  and  one  upheld 
as  reasonable  whilst  another  is  held  void  as  unreasonable  (c) ;  and  a 
reasonable  condition  may  be  applied  to  a  state  of  &cts  which  makes 
it  unreasonable  ((2). 

The  following  conditions  have  been  held  to  be  reasonable : — 

'*  I  beg  to  inform  you  that  to  parties  willing  to  free  and  relieve  this  com- 
pany, and  the  other  railway  companies  over  whose  lines  fish  maj  be  forwarded 
from  any  of  our  stations,  from  all  liability  for  loss  or  damage  by  delay  in 
transit,  or  from  whatever  other  cause  arising,  the  company  agree  that  the 
rates  charged  will  be  one-fifth  lower  than  where  no  such  undertaking  as  the 
annexed  is  granted. 

"  [Signed  for  company.] 

*'  In  reference  to  the  above,  I  request  that  you  will  forward  all  fiah  delivered 
by  me  or  on  my  account  from  any  of  your  stations  at  the  lower  rate,  and  I 
undertake  and  agree  to  free  and  relieve  the  railway  companies  from  all  claims 
or  liability  for  loss  or  damage. 

"This  undertaking  to  continue  in  force  from  the  present  date  (28th 
December,  1880)  until  the  31st  December,  1885. 

"  \Siigned  by  eontignor]  {e\ 

"  Goods  conveyed  at  special  or  mileage  rates  must  be  loaded  and  unloaded 
by  the  owner  or  their  agents,  and  the  company  will  not  be  responsible  for  any 


(r)  See  infra. 

(u)  See  per  Kelly,  C.  B.,  and  Hawkins, 
J.,  in  Ashmdoii*8  case,  supra. 

{x)  Van  Toll  v.  SotUh  Eastern  Sail, 
Co.  (1862),  81  L.  J.,  C.  P.  241. 

(y)  Singer  Manufacturing  Co.  v.  Zoti- 
don  and  South  Western  Rail.  Co.,  [1894] 
1  Q.  B.  883. 

{z)  Zunz  V.  South  Eastern  Bail.  Co. 
(1869),  L.  R.,  4  Q.  B.  539. 

(a)  See  p.  448,  post. 


(h)  See  p.  485,  post. 

(c)  Simons  v.  Greai  WesUm  Sail.  Co, 
(1856),  26  L.  J.,  C.  P.  26 ;  M'Cawu  v. 
London  and  North  IFestem  SaiL  Co. 
(1861),  7  H.  &  N.  477. 

(rf)  Per  Martin,  B.,  in  Gregory  v.  JVett 
Midland  SaiL  Co.  (1864),  33  L.  J.,  £z 
at  p.  157. 

{e)  Manehesterf  Sheffield  and  Lincoln^ 
shire  Sail.  Co.  v.  Broum  (1883),  8  App. 
Cas.  703  ;  and  see  p.  438,  post. 
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liflk  of  stowage,  loss  of  damage,  however  caused,  nor  for  discrepancy  in  the  Ch.  XV.  s.  8. 
delivery  as  to  either  qaantity,  number  or  weight,  nor  for  the  condition  of      Railway 
articles  so  carried,  nor  for  detention  or  delay  in  the  conveying  or  delivery  of  Companies  as 
them,  however  caused  (/).  fs^lsc^l 

"  That  the  company  will  not,  under  any  circumstances,  be  liable  for  loss  of     cJuraets), 
market  or  other  claim  arising  from  delay  or  detention  of  any  train,  whether  at 


starting  or  at  any  of  the  stations  or  in  the  course  of  the  journey ; "  in  answer  I^^s  of 
to  a  claim  arising  from  loss  of  market  (g).  ^^  ®  * 

'*  The  bearer  undertakes  all  risk  of  loading,  unloading  and  carriage,  whether  Rooth  v. 
arising  from  the  negligence  or  default  of  the  company  or  their  servants,  or  North  Eastern 
from  defect  or  imperfection  in  the  station,  platform  or  other  places  of  loading  ■'"*"•  ^*^' 
or  unloading,  or  of  the  carriage  in  which  they  may  be  loaded  or  conveyed,  or 
from  any  other  cause  whatsoever"  (/i). 

It  has  become  a  common  practice  for  companies  to  offer  "  alter-  Alternative 
native  rates,'*  that  is,  a  higher  rate,  at  which  the  company  under-        '  . 
takes  the  full  risk  of  a  carrier,  and  a  lower  rate  at  which  it  carries 
npon  condition  of  being  relieved  from  th^t  risk.     These  alterna- 
tive rates  have    frequently  come    before    the    Courts,   and  the 
conditions  have  been  upheld  as  just  and  reasonable,  if  the  company 
offer  a  bond  fide  option,  and  if  the  higher  rate  is  reasonable  as 
well  as  the  lower  one.     Such  is  the  effect  of  Manchester,  Sheffield, 
and  lAncolnshire  Rail,  Co.,  apps.,  Brown,  resp.  (i),  in  which  a  fish 
merchant  relieved  the  company  **  from  all  liability  for  loss  or  damage 
by  delay  in  transit  or  from  whatever  other  cause  arising,"  in  con- 
sideration of  an  alternative  rate  one-fifth  lower  than  the  ordinary, 
and  the  House  of  Lords  held  that  such  a  contract  was  just  and 
reasonable,  and  that  the  company  were  not  liable  for  loss  of  market 
arising  from  a  pressure  of  business  whereby  they  failed  to  carry 
fish  in  time. 

The  higher  rate  need  not  be  published  in  the  manner  that  tolls  Pablicataon  of 
are  directed  to  be  published  by  s.  93  of  the  Bailways  Clauses  Act,   ^  ®^  ^* 
1845  ;  the  posting  up  the  effect  of  it,  as  that  it  is  ten  per  cent. 
above  the  owner's  risk  rate,  is  enough  (&). 

An  exception  for  "wilful  misconduct," — which  has  passed  into  "Wilful mis- 
conditions  as  a  common  form — comprehends  only  actual  wilful  mis- 
conduct with  knowledge  that  it  will  probably  result  in  injury  (I),  as 
where  a  stationmaster  kept  goods,  misdirected  to  ''  Jeeves,^'  for  a 
week,  and  then  delivered  them,  without  previous  inquiry  of  the  con- 
signor, to  a  person  of  the  name  of  "  Jarvis  "  (m). 


conduct.' 


(/)  Simons  Y.  Great  Western  Rail,  Co. 
(1857),  26  L.  J.,  C.  P.  25. 

(^)  WliiU  V.  Great  Western  Rail.  Co, 
(1857),  26  L.  J.,  C.  P.  158. 

(A)  Rooth  V.  North  Eastern  Rail.  Co. 
(1867),  86  L.  J.,  Ex.  88.  For  full  list, 
see  Hodges,  at  p.  870. 

(t)  MandiesteTy  Sheffield,  and  Lincoln- 
shire Rail.  Co.^  appe.,^roi^  resp.  (1883), 
8  App.  Cas.  703. 

C.C. 


{k)  GrecU  Western  Rail.  Co.  v.  Macarthy 
(1887),  12  App.  Cas.  218. 

(1)  Glenister  v.  Great  Western  Rail. 
Co.  (1873),  29  L.  T.  423  ;  Webb  v.  Great 
Western  Rail.  Co.  (1877),  26  W.  R.  Ill  ; 
and  see  per  Bramwell,  L.  J.,  in  Letcis*s 
case  (1877),  3  Q.  B.  D.  at  p.  206. 

(m)  Hoare  v.  Qreai  Western  Rail.  Co. 
(1877),  37  L.  T.  186. 

F  F 
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Ch.  XV.  B.  8.      The  withholding  of  cattle  under  a  groandless  claim  to  retaim 

jBafZ^y     them,  at  the  end  of  the  transit,  is  not  "  detention  "  within  the 

Carriers     meaning  of  conditions  that  the  company  are  not  to  be  hable  in 

C<y^mas).    respect  of  loss  or  detention  or  injury  except  upon  proof  that  such 

loss,  &c.,  arose  from  wilful  misconduct.     This  was  held  in  a  case 

where  cattle  were  delivered  at  Waterford  to  be  carried  to  Gloucester, 

but  were  detained  at  Gloucester  in  consequence  of  the  negligent 

omission  of  the  defendants'  clerk  at  Waterford  to  enter  them  on 

the  consignment  notes  as  "  carriage  paid  "  (n). 

Power  to  It  would  seem  that  the  "  reasonable  percentage,"  which  the  com- 

miMi  for^*"    panics  are  authorized  to  demand  by  the  section  for  the  carriage  of 

animals.  certain  animals  of  high  value,  may  exceed  the  maximum  fixed  by 

the  special  Acts,  so  far  as  the  animals  specified  in  the  section  are 

concerned.     With  regard  to  animals  not  specified,  and  with  regard 

to  goods,  the  section  gives  no  power  to  exceed  the  maximum,  and 

the  higher  "  alternative  rate  "  must  in  any  case  not  exceed  it  (o). 

(d)  The  Carriage  of  Passengers'  Luggage. 

Obligation  to  Passengers  by  railways  are  accustomed  as  of  right,  to  take  a 
^^luggage  (jgjjjain  specified  quantity  of  luggage,  for  which  no  charge  in 
charge.  addition  to  the  fare  is  made.     This  right  is  secured  by  a  clause  of 

the  special  Act  of  each  company.  The  clauses  di£fer  as  to  the 
amount  allowed,  but  otherwise  mostly  follow  a  common  form.  The 
London  and  North  Western  Bailway  Company's  Act  of  1846,  9  & 
10  Vict.  c.  cciv.,  8.  66,  provides  as  follows  : — 

"  Every  passenger  travelling  upon  the  railway  in  a  first-class  carriage  may 
take  with  him  his  ordinary  luggage  not  exceeding  112  lbs.  in  weight,  and  evei^ 
passenger  travelling  in  a  second-class  carriage  may  take  with  him  his  ordinaiy 
lugg<^ge  not  exceeding  60  lbs.  in  weight,  and  every  passenger  travelling  in  a 
third-class  carriage  may  take  with  him  his  ordinaiy  luggage  not  exceeding 
40  lbs.  in  weight,  without  any  charge  being  made  for  the  carriage." 

Parliamentary  Each  passenger  by  a  parliamentary  train  was,  by  s.  6  of  the 
Bailway  Regulation  Act,  1844,  7  &  8  Vict.  c.  85,  entitled  to  take 
with  him  56  lbs.  weight  of  luggage,  *'  not  being  merchandize  or  other 
articles  carried  for  hire  or  profit : "  but  that  section,  with  other 
sections  of  the  same  Act,  is  repealed  by  the  Cheap  Trains  Act, 
1888,  46  &  47  Vict.  c.  34,  which  Act  contains  no  corresponding 
provision. 

Company  The  doctrine  seems  now  to  be  firmly  established  (p),  that  railway 

liable  as  .  .  ,  ,  .  i        .i 

insurers.         companies  receive  passengers  luggage  as  insurers,  under  the  same 

(n)  Gordon  v.  Great  JFeHem  Bail.  Co  10  H.  L.  C.  at  p.  661. 
(1881),  8  Q.  B.  D.  44.  {p)  MacroioY.  Great  Western  Rail.  Co. 

(o)  See  per  Cockburn,  C.  J.,  in  Puk  (1871),  L.  E.,  6  Q.  B.  612  ;  Mrs.  Bunchs 

V.  North  Staffordshire  Rail.  Co.  (1863),  case,  13  App.  Cas.  31,  and  p.  437,  post. 
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responsibility  as  that  which  was  held  to  attach  to  the  proprietors  of  ^^-  ^^-  ^  ^* 
coaches  {q).     The  Carriers  Act  clearly  includes  passengers'  luggage ;  (yj^^a» 
and  it  has  been  decided  (r)  that  the  7th  section  of  the  Railway  and      Carriers  ^ 
Canal  Traffic  Act,  1854,  does  so  also.  Z^^*)* 

A  railway  company  have  been  said  not  to  be  insurers  in  respect "  ~~    T  .  ~ 
of  luggage  placed  at  a  passenger's  request  in  the  same  compartment  and  Ti-affic 
in  which  he  travels  or  intends  to  travel,  and  not  to-be,  without '^^'" 
negligence  on  their  part,  liable  to  compensate  the  passenger  ifpiac^Lm 
l^ggag®  80  placed  is  lost  or  stolen.     So  it  was  laid  down  by  the  P«»senger 
Court  of  Appeal  in  Bergheim  v.  Great  Eastern  Rail.  Co,  («) ;  but  Berghnm  v. 
the  correctness  of  this  doctrine  has  been  questioned  by  the  House  (^«^  EasUm 
of  Lords,  which  was  of  opinion  in  Buiich's  case  (t)  that  the  contract 
as  insurers  subsists,  ''  modified  only  to  the  extent  that  if  loss 
happens  by  reason  of  want  of  care  of  the  passenger  himself,  who 
has  taken  within  his  own  immediate  control  the  goods  which  are 
lost,  their  contract  as  insurers  does  not  apply  to  loss  occasioned  by 
the  passenger's  own  default." 

The  passenger  must  be  travelling  in  the  same  train  with  the  Servant. 
luggage  in  order  to  recover  for  the  loss  of  it,  so  that  where  a  pas- 
senger sent  on  his  luggage  by  a  servant,  and  himself  followed  by  a 
later  train,  it  was  held  that  no  action  lay  for  the  loss  of  the  lug- 
gage (u).  But  a  servant  may  sue  in  his  own  name  for  loss  of  his 
own  luggage,  although  his  master  takes  the  ticket  (x). 

If  a  passenger  by  excursion  train,  **  no  luggage  allowed,"  takes  Excursion 
luggage,  he  must  pay  for  the  carriage  of  it,  or  the  company  may 
detain  it  for  the  amount  {y).  The  case  in  which  a  company  was 
held  not  liable  for  the  loss  of  luggage  in  an  excursion  train, 
"  feflfflfo^/e  under  60  lbs.  free,  at  passenger's  oivn  risk,'*  on  the  ground 
that  s.  7  of  the  Railway  and  Canal  Traffic  Act,  1854,  does  not 
apply  to  passengers'  luggage  (z),  has  been  treated  as  overruled  in 
the  Court  of  Appeal  (a). 


{q)  Robhi9m  v.  Dunmore  (1801),  2  B. 
&  F.  416  ;  Clark  v.  Oray  (1805),  6  East, 
564. 

(r)  Cohen  v.  South  Eastern  Rail.  Co, 
(1876),  1  Jlx.  D.  217.  This  case  assumes 
what  is  perhaps  doubtful,  and  that  is, 
the  right  of  the  companies  to  refuse  to 
carry  luj^gage  except  upon  signed  con- 
ditiona. 

(s)  Bergheim  v.  Great  Eastern  Rail, 
Co.  (1878),  3  C.  P.  D.  221,  C.  A.,  over- 
inliiig  or  distinguishing  Richards  v. 
Xjondtm^  Brighton,  and  SotUh  Cocut  Rail, 
Co.  (1849),  7  C.  B.  839  ;  and  affirming 
TaOey  v.  Great  Western  Rail.  Co.  (1870), 
L.  B.  6  C.  P.  44. 

(0  See  per  Lord  Halsbuiy,  L.  C.  in 
Mra.  Bwnefi^s  case,  13  App.  Cas.  at 
p.  42,  and  post.     The  company  appear 


to  be  bound  to  prove  negligence  in 
the  passenger,  and  that  the  loss  resulted 
from  it,  in  order  to  escape  their  liability 
as  insurers.  Otherwise,  as  Lord  Hals- 
bury  puts  it,  how  can  they  escape  '*  be- 
cause they  were  carrying  for  hire  in  one 
part  of  a  train,  and  not  m  another  ?  *' 

{u)  Becher  v.  Great  Eastern  Rail.  Co. 
(1870),  L.  R.,  5  Q.  B.  241. 

{x)  Marshall  v.  York,  NewcaMle,  and 
Berwick  Bail.  Co.  (1861),  11  C.  B.  666. 

(y)  Rumsey  v.  North  Eastern  Rail.  Co. 
(1863),  14  C.  B.,  N.  S.  641. 

(2)  StevHirt  V.  LoTidon  aiui  North 
WesUm  Rail.  Co.  (1864),  3  H.  &  C.  135. 

(a)  Per  Brett,  L.  J.,  in  Cohen  v.  Sov4^ 
Easlei-n  Rail.  Co.  (1877),  2  Ex.  D.  at  p. 
264. 
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Gh.  XV.  8.  8.      The  companies  being  bound  to  carry  passengers'  luggage,  being 

Raiiway     tound  to  carry  it  up  to  a  certain  weight  for  nothing,  and  being 

Carriers     liable  as  insurers  for  the  loss  of  it,  the  important  question  arises, 

<^^^f    what  is  "  luggage  "  and  what  is  not?     The  answer  must  first  be 

t; sought  in  the  special  Act  of  each  company.     The  clauses  of  those 

"Inggage."  Acts  respecting  luggage,  however,  will,  it  is  believed,  be  usually 
found  to  follow  the  common  form  given  above  (p.  434),  and  the 
judgment  of  Parke,  B.,  in  Great  Northern  Rail,  Co.  v.  Shepherd  {h), 
contains  the  rule,  of  almost  universal  application,  that  under  the 
term  ''  luggage  "  may  be  comprised  the  clothing  of  the  passenger, 
and  everything  required  for  his  personal  convenience,  and  perhaps 
even  a  small  present  or  a  book,  but  certainly  not  merchandise  and 
materials  intended  for  trade,  and  to  be  sold  at  a  profit. 

It  is  clear  enough,  therefore,  that  merchandise  is  not  luggage  (c), 
and  upon  the  same  principle  the  papers  of  a  solicitor  have  been  held 
not  to  be  comprised  in  the  term  (d).  What  a  passenger  may  t«ke 
(besides  clothing)  as  required  for  his  personal  convenience  is  not  so 
easy  to  determine.  But  both  a  child's  rocking-horse  {e)  and  house 
linen  (/)  have  been  alike  excluded  from  the  term. 
Damage  to  In  one  case  (g)  where  a  portmanteau  was  lost  for  three  months, 

01^  M^ten^  during  which  the  contents  were  spoilt  by  the  corruption  of  a  brace 
of  pheasants  packed  therein,  the  plaintiff  recovered  the  full  value, 
but  the  amount  of  damages  had  been  agreed  upon,  the  argument 
before  the  High  Court  turning  upon  other  considerations,  and  it  is 
submitted  that  damages  in  respect  of  the  delay  only  could  be 
recovered,  on  the  ground  of  improper  packing  (A),  and  because 
pheasants  are  not  personal  luggage. 
Liability  for  The  liability  of  the  railway  companies  as  insurers  of  luggage 
IHSS^^'ac    extends  not  merely  to  the  actual  transit  on  the  line,  but  to  the 


platform,  &c. 


period  when  the  luggage  is  being  taken  to  or  from  any  vehicle  by 
which  a  passenger  comes  to  or  leaves  the  station  of  arrival  or  de- 
parture (t),  and,  it  seems,  to  the  period  during  which  the  luggage 


(b)  Shepherd: s  ease  (1852),  8  Ex.  30. 

(e)  And  see  Cahill  v.  London  and 
North  Western  Mail,  Co.  (1861),  10 
C.  B.,  N.  S.  154  ;  Keys  v.  Belfast,  <fcc. 
BaU.  Co,  (1861),  9  H.  L.  C.  666.  If 
the  company  take  as  personal  luggage 
what  they  have  notice  not  to  be  sacn, 
they  are  liable,  bat  no  contract  arises 
with  respect  to  goods  taken  as  luggage 
from  the  representation  of  the  passenger, 
lb. 

(d)  Phelps  V.  London  and  North  West- 
ern Rail  Co.  (1865),  19  C.  B.,  N.  S.  821. 
Semble,  that  if  each  passenger  is  aUowed 
66  lbs.  weight  of  luggage,  a  man  and  his 
wife  may  carry  112  lbs.  between  them, 
although  the  wife's  personal  luggage  is 
only  8  lbs.  weight.  Qreai  Northern  BaiL 


Co,  y.  Shepherd,  ubi  supra. 

(e)  Hudston  y.  Midland  Bail,  Co, 
(1869),  L.  R.,  4  Q.  B.  866. 

(/)  MacrotD  y.  Oreai  Western  Rail 
Co.  (1871),  L.  R.,  6  Q.  B.  612. 

{g)  Hooper  y.  London  and  North 
Western  Bail.  Co,  (1880),  60  L.  J.,  Q.  R 
103. 

{h)  See  per  Mathew,  J.,  in  Baldwin 
y.  London,  Chatham  and  Dover  Bail. 
Co.  (1882),  9  Q.  B.  D.  at  p.  684. 

(i)  Agrell  v,  London  and  North 
Western  Bail.  Co.,  34  L.  T.  184,  n.,  per 
Pollock,  B.  See  also  Bichards  y.  London, 
Brighton  and  South  Coast  BaiL  Co. 
(1849),  7  C.  B.  839  ;  Butcher  y.  London 
and  South  Western  Bail.  Co.  (1855),  16 
C.  B.  13. 
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will  be  lying  on  the  platform  of  a  station.     Even  where  a  passenger  Cte-  ^V.  s.  8. 
declared  his  intention  of  taking  his  bag  in  the  train  with  him,  and  /x^*^"^^ 
left  it  on  the  platform  while  he  went  to  get  his  ticket,  the  Court      Carrien 
held  that  there  was  eyidence  to  go  to  the  jury  that  the  passenger     xJ^MtfJT 
had  entrusted  the  bag  to  the  company  through  a  porter,  who  had  ^^      — ' — 
offered  to  label  it  as  *'  passenger's  luggage  "  for  his  destination  (j).  luggage  on 

In  Great  Western  Rail.  Co.  v.  Bunch  and  Wife  (A;),  Mrs.  Bunch  P^**^^™- 
arrived  at  Paddington  Station  at  4.20  p.m.  on  Christmas  Eve,  case, 
having  with  her  a  portmanteau,  a  hamper,  and  a  Gladstone  bag, 
intending  to  go  to  Bath  by  the  5.0  p.m.  train,  which  was  not  yet 
alongside  the  platform.  A  porter  took  the  whole  luggage,  and  she 
saw  the  portmanteau  and  hamper  labelled,  and  told  him  that  she 
wished  it  to  be  put  into  a  carriage  with  her.  He  assured  her  that 
it  would  be  safe,  whereupon  she  lefl;  him  to  meet  her  husband, 
upon  her  return  with  whom  in  about  ten  minutes,  the  bag  was 
found  to  have  disappeared.  The  House  of  Lords  (Lord  Bramwell, 
diss.)  gave  judgment  for  the  plaintiffs  in  an  action  for  the  loss  of 
the  bag,  affirming  the  judgment  of  the  Court  of  Appeal  in  Bunch 
V.  Great  Western  Rail.  Co.  (Z),  in  which  Lord  Esher,  M.  R.,  said 
that  the  liability  of  the  company  was  that  of  common  carriers,  and 
both  Lord  Esher  and  Lindley,  L.  J.,  that  the  company  could  not 
shield  themselves  by  a  public  notice  that  their  servants  had  orders 
not  to  take  charge  of  any  luggage  or  parcels,  or  by  a  regulation  in 
their  time-tables  that  they  would  hot  be  liable  for  luggage  taken 
with  passengers  into  the  carriages. 

Much  more,  then  (as  had  been  previously  held),  if  a  passenger  Too  early 

mTmul  of 

arrive  at  a  station  half  an  hour  too  early,  and  give  luggage  to  a  passenger, 
porter,  who  undertakes  to  label  it,  the  luggage  is  thenceforward  in 
the  custody  of  the  company  as  common  carriers,  and  a  notice  by  the 
company  that "  the  company's  servants  are  forbidden  to  take  charge 
of  any  articles,*'  and  that  '*  any  article  which  a  passenger  wishes  to 
Lave  at  a  station  should  be  deposited  in  the  cloak-room  "  does  not 
apply  to  such  a  case  (m).  But  where  the  plaintiff,  allowing  his 
luggage  to  be  taken  from  him  by  a  porter,  gave  no  instructions 
to  the  porter  as  to  his  destination,  but  the  porter  leaving,  and  no 
other  porter  coming  forward,  labelled  his  own  luggage  and  then 


(/)  Leach  v.  South  Eaatern.  Rail.  Co, 
(1876),  34  L.  T.  134. 

[k)  Great  Western  Rail,  Co,  v.  Bunch 
(1888),  13  App.  Cas.  31.  The  deci- 
sion was  that  there  was  evidence  on 
vhUh  the  County  Court  Judge  might 
reasonably  find  that  the  bag  was  in  the 
custody  of  the  company  for  present  tran- 
sit from  the  time  when  it  was  delivered 
to  their  porter  untQ  its  disappearance, 
and  that  the  loss  was  due  to  their  negli- 


gence. 

(l)  Bunch  V.  Great  JVestem  Rail,  Co, 
(1886),  17  Q.  B.  D.  215,  C.  A.,  uer  Lord 
Esher,  M.  R.,  and  Lindley,  L.  J.,  diss., 
Lopes,  L.  J.  The  Coimty  Court  Judge 
had  found  that  the  porter  was  negligent 
in  fact 

(m)  Loffell  y.  London,  Chatham  and 
Dc/ver  Rail.  Co.  (1876),  46  L.  J.,  Q.  B. 
476. 
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luggage. 
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conditions  to 
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went  o£f  to  the  refreshment-room,  the  Exchequer  Chamber  held 
that  the  plaintiff  conld  not  recover  for  the  loss  of  his  luggage  (n) ; 
and  where  a  passenger  missed  his  intended  train,  and  left  his 
luggage  in  charge  of  a  porter  until  the  starting  of  the  next,  which 
was  timed  not  to  start  for  an  hour,  while  he  himself  left  the  station, 
and  went  into  the  billiard-room  of  an  hotel,  it  was  held  that  the 
porter  took  charge  of  the  luggage  on  his  own  responsibility,  and 
that  the  company  were  not  liable  for  the  loss  of  it  (o). 

Upon  the  arrival  of  a  train  at  a  station,  it  is  the  duty  of  the 
company  to  have  passengers'  luggage  ready  for  delivery  on  the 
platform,  at  the  usual  place  of  delivery,  and  to  keep  it  there  for  a 
reasonable  time  until  the  passenger  in  the  exercise  of  due  diligence 
can  receive  it  (j9) ;  but  if  the  passenger  has  an  opportunity  of 
taking  it  away,  and,  instead  of  taking  it  away,  leaves  it  to  a  porter 
to  take  care  of  for  a  time,  there  has  been  a  delivery  by  the  company 
to  the  passenger  and  a  re- delivery  by  the  passenger  to  the  porter  as 
the  agent  of  the  passenger,  not  the  servant  of  the  company,  and  the 
company  are  not  liable  for  a  loss  (9). 

A  servant's  livery  is  his  luggage,  although  it  is  the  property  of 
his  master,  but  the  master  can  sue  for  damage  done  to  it  although 
the  contract  of  carriage  was  made  with  the  servant  alone  (r). 

We  now  pass  to  the  question  of  the  liability  of  railway  oompanies 
in  respect  of  passengers'  luggage  deposited  in  cloak-rooms.  There 
is  no  obligation  on  the  companies  to  warehouse  luggage,  and 
l^gg^^  when  warehoused  is  not  within  the  terms  of  the  7th 
section  of  the  Railway  and  Canal  TrafiSc  Act,  which  requires  that 
the  conditions  upon  which  luggage  is  carried  by  the  company 
should  be  reasonable  and  signed  (8).  It  has,  however,  long  been 
the  practice  of  the  companies  to  refuse  to  warehouse  luggage 
except  upon  particular  conditions,  such  as  that  they  will  not  be 
answerable  for  the  loss  of  luggage  above  a  certain  value,  usually 
lOZ.,  and  so  forth.  These  conditions  must  be  brought  to  the 
notice  of  the  passenger,  otherwise  he  will  not  be  bound  by  them. 
Whether  they  have  been  brought  to  his  notice  or  not  is  a  question 
of  evidence  in  each  case  (Q. 


(n)  Agrell  v.  lAmdon  and  North  West- 
em  Rail.  Co.,  34  L.  T.  134,  n.,  siipra. 

(0)  fFeleh  y.  London  amd  North  freatern 
Rail,  Co.  (1885),  84  W.  R.  166. 

{p)  Patschsidery.  Oreat  Western  Rail. 
Co,  (1878),  3  Ex.  D.  153;  JFiHh  v. 
N(yrth  Rastem  RaU.  Co.  (1848),  36  W. 
R.467. 

{q)  Hodkinson  v.  London  and  North 
Western  RaU.  Co.  (1884),  14  Q.  B.  D. 
228. 

(r)  Meux  v.  Orea>t  Eastern  Rail.  Co., 


[1895]  2  Q.  B.  887. 

(f)  Fan  Toll  v.  South  Eastern  RaU 
Co.  (1862),  31  L.  J.,  C.  P.  241.  It  is 
said  by  Byles,  J.,  in  this  case,  that  where 
a  pjissenger  pnts  a  cloak-room  ticket  into 
his  pocket  without  reading  it  he  assents 
to  its  terms,  if  they  be  reasonable,  otfae^ 
wise  not. 

(0  See  Hodges  on  Railways,  7th  ed., 
at  p.  591,  citing  and  distingaiBhing  iSfM- 
derson  y.  Stevenson  (1875),  L.  R.,  3  Sc 
App.  470  ;  Parker  y.  SotUh  Eastern  RaU. 
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Bailway  companies  have  a  lien  on  luggage  for  unpaid  fare  (t*),  Ch.  XV.  s.  8. 
though  no  right  to  sell  the  luggage  {x),  and  have  been  held  to  have  q^^^^s 
a  lien  against  the  owners  of  a  sewing-machine,  deposited  with  them      Carriers 
by  the  hirer  under  a  hire-and-purchase  agreement,  for  the  payment    ^x«^^ 
of  the  cloak-room  charges  (y).  Li^i^ 

luggage. 

(e)  The  Caniage  of  Passengers. 

A  condition  that  a  deposit  on  a  season  ticket  shall  be  forfeited  to  Season 
the  company  if  the  season  ticket  be  not  given  up  on  the  very  day 
after  expiring  is  good,  and  strictly  enforceable  (z),  and  so  is  a  con- 
dition that  a  cheap  excursion  ticket  shall  if  used  for  any  other  Excursion 
station  than  that  for  which  it  is  issued,  be  forfeited  and  the  full  fare 
charged  (a),  and  such  a  condition  applies  to  stations  beyond  that 
named  on  the  ticket,  as  well  as  to  intermediate  stations  (&). 

The  obligation  of  railway  companies  to  carry  passengers  appears 
to  differ  little  from  their  obligation  to  carry  goods,  and  has  already 
been  discussed.     But  the  liability  of  the  companies  as  carriers  of 
passengers  differs  materially  from  their  liability  as  carriers  of 
goods.     In  respect  of  the  carriage  of  passengers,  railway  companies  Companies 
are  not  insurers,  but  are  liable  for  negligence  only.     This  rule  l^gurera!^  *^ 
appears  to  have  been  always  tacitly  assumed ;    but  it  was  first  judhead  v. 
expressly  affirmed  in   1869   by  the   decision   of  the  Exchequer -^^^ 
Chamber  in  Redhead  v.  Midland  Rail.  Co.  (c).     In  that  case  the 
carriage  in  which  plaintiff  was  travelling  got  off  the  line  and  was 
upset,  owing  to  the  breaking  of  the  tyre  of  one  of  the  wheels. 
Such  breaking  arose  from  a  latent  defect  in  the  tyre,  which  was 
not  attributable  to  any  fault  on  the  part  of  the  manufacturer,  and 
could  not  be  detected  previously  to  the  breaking.     The  Court  of 
Queen's  Bench  decided  that  the  defendants  were  not  liable,  and  the 
Exchequer  Chamber  affirmed  that  decision. 

If  the  facts  proved  are  equally  consistent  with  the  exercise  and 
with  the  omission  of  proper  care  as  to  examination  for  defects,  the 
plaintiff  must  be  nonsuited  (d). 

The  action  for  negligence  in  carrying  a  passenger  is  an  action  Action  for 
"  founded  on  tort,"  within  the  meaning  of  s.  116  of  the  County  J^^^^^  ^f  ^^^^^^ 

Co,  (1876),  84  L.  T.  654  ;  45  L.  J.,  C.  P.  1  Q.  B.  883. 

51 6  ;  and  Harris  v.  Great  Western  ItaiL  (z)  Cooper  v.  Londorif    Brighton  and 

Co,  (1876),  1  Q.  B.  D.  516.  ,^oxdk  Coast  Rail.  Co,  (1879),  4  Ex.  D. 

(u)  See    Wolf  v.  Summ&rs  (1811),  2  88. 

(^amp.  681  ;  12  R.  R.  764.  {a)   Great    Northern    Hail,     Co,    v. 

(25)  See  WaUis  v.  L<md(m  and  SoiUh  Palmer,  [1895]  1  Q.  B.  862. 

Western  Rail.  Co.  (1870),  L.  R.,  6  Ex.  [b)  Id. 

62 ;    Manchester f  Sheffield  and  Lincoln  {c)  Readhead   v.   Midland  Rail,   Co. 

Rail,  Co.  V.  North  Central  Waggon  Co,  (1869),  L.  R.,  4  Q.  B.  379. 

(1888),  13  App.  Cas.  654.  (d)  Gilbert  v.  North  London  Rail.  Co. 

(y)  Singer  Manufacturing  Co.  v.  Lon-  (1883),  1  C.  &  E.  31. 
dan  and  Smdh  Western  Rail,  Co.,  [1894] 
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Courts  Act,  1888,  51  &  52  Vict.  c.  43,  and  not  upon  contract,  even 
although  the  passenger  has  taken  a  ticket  {e),  and  whether  the 
negligence  charged  is   of  omission   or   commission  (/),  so  that 
if  the  plaintiff  recover  less  than  lOL  in  an  action  in  the  High  Court 
he  is  not  entitled  to  any  costs,  and  if  he  recover  102.  or  upwards 
but  less  than  20Z.,  he  is  entitled  to  costs  on  the  County  Court 
scale  only,  ''  unless  a  judge  of  the  High  Court  certifies  that  there 
was  sufficient  reason  for  bringing  the  action  in  that  court,  or  unless 
the  High  Court  or  a  judge  thereof  at  chambers  shall  by  order  allow 
costs."     Yet,  if  he  recover  20Z.  or  upwards,  he  is,  subject  to  the 
genersJ  discretion  of  the  Court  as  to  costs,  entitled  to  his  full  costs, 
whereas  if  the  action  had  been  "  founded  on  contract "  he  would, 
on  recovery  of  less  than  20Z.,  be  entitled  to  no  costs,  or  on  recovery 
of  20Z.  or  upwards,  but  less  than  502.,  to  County  Court  costs  only. 
A  master  cannot  sue  the  carrying  company  in  an  action  of  con- 
tract for  injury  to  his  servant  on  a  journey  for  which  the  servant 
has  taken  the  ticket  (g),  but  he  may  sue,  '^  for  a  pure  tort,*'  a 
company  whose  train  comes  into  collision  with  the  train  of  the 
carrying  company  (h) ;  and  it  is  conceived  that  the  master's  right 
of  action  for  the  tort  is  general. 

The  duty  however  of  a  railway  company  arises  out  of  its  contract, 
and  that  contract  is  to  carry  the  passenger  upon  the  contracted 
journey  with  due  care  and  diligence,  and  to  afford  him  reasonable 
accommodation  in  that  behalf,  and  there  is  no  duty  on  a  company 
to  protect  a  passenger  against  extraordinary  danger  such  as  that 
arising  from  an  unexpected  landslip,  or  storms,  or  riot  at  a  station, 
or  from  unknown  peculiarities  of  his  own  (i). 

Unless  there  be  an  intention  in  the  passenger  to  defraud,  the 
mere  non-payment  of  fare  will  not,  it  seems,  exempt  the  company 
from  liability ;  a  newspaper  reporter  travelling  with  a  free  pass  (k), 
and  a  child  above  three  carried  free  (Z),  have  been  held  entitled  to 
recover.  Where  a  train  was  hired  by  a  society,  whose  secretary  sold 
a  ticket  to  the  plaintiff,  it  was  held  that  this  was  evidence  that  the 
plaintiff  had  become  the  company's  passenger  (m). 

In  order  to  render  the  company  liable  for  negligence,  it  is 
necessary  to  give  affirmative  proof  of  negligence  on  their  part,  and 
it  is  not  sufficient  merely  to  prove  the  occurrence  of  an  accident 


(«)  Taylor  v.  Manchester ^  Sheffield  and 
lAncolnshire  Rail,  Co.,  [1896]  1  Q.  B. 
134,  C.  A. 

(/■)  Kelly  V.  Metropolitan  Rail,  Co., 
[18*95]  1  Q.  B.  944,  C.  A. 

{g)  Alton  V.  Midland  Rail.  Co.  (1865), 
34  L.  J.,  C.  P.  292  ;  19  C.  B.,  N.  S. 
213. 

{h)  Berringer  v.  Gfreat  Eastern  Rail, 
Co.  (1879),  4  G.  P.  D.  168. 


(t)  See  Pounder  v.  North  Eastern  Rail. 
Co.,  [1892]  1  Q.  B.  885. 

[k)  Great  Northern  Rail.  Co.  v.  ffar- 
ris&n  (1854),  10  Ex.  876,  Ex.  Ch. 

{I)  Austin  V.  Great  Western  Rail  Co. 
(1867),  L.  R.,  2  Q.  B.  442.  That  the 
train  was  a  *'  parliamentary  one  "  seem* 
to  make  no  diftereuce. 

(m)  Skinner  v.  London,  Brighton  and 
South  Coast  Rail,  Co.  (1850),  6  Ex.  787 
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and  rely  upon  that  as  primd  facie  eyidence  of  negligence.    In  some  ^^'  ^^-  ■•  ^• 
eases  indeed,  res  ipsa  loquitur,  the  accident  is  of  such  a  nature  gj^^^ag 
that  negligence  may  be  presumed  from  the  mere  occurrence  of     Carriers 
it  (n).    But  when  the  balance  is  even,  the  onus  is  on  the  party  who   Pf^j^^,). 
relies  upon  the  negligence  of  the  other  to  turn  the  scfiJe  (o).  ~ 

In  all  cases  of  negligence,  the  contributory  negligence  of  the  Contributory 
plaintiff  will  disentitle  him  to  recover.  That  is,  if  the  plaintiff  ^ 
omit  to  take  such  ordinary  care  as  would  have  avoided  the  conse- 
quences of  the  negligence  of  the  company  or  their  servants,  the 
liability  of  the  company  for  such  negligence  is  extinguished.  And 
a  master  cannot  recover  from  a  third  person  for  damage,  which  has 
arisen  through  his  own  servant's  negligence  (p).  It  is  not,  how- 
ever, sufficient,  in  order  to  exempt  the  company  from  responsibility, 
to  show  that  the  party  injured  did  by  his  own  act  contribute  to  the 
injury,  but  it  must  be  shown  that  he  did  not  use  ordinary  care  to 
avoid  the  consequences  of  the  negligence  of  the  company  (q). 
Whether  or  not  he  did  use  ordinary  care  would  be  a  question  for 
a  jury  (r),  the  burden  of  proof  of  contributory  negligence  being 
always  upon  the  company  (s).  He  is  not  identified  with  the  driver 
of  his  own  train  so  as  to  bear  the  consequences  of  such  driver's  con- 
tributory negligence  (f). 

It  is  a  defence  that  the  plaintiff  voluntarily  incurred  the  risk  Voluntary 
which  led  to  his  injury  with  a  full  knowledge  of  it,  but  both  his  ru)^. 
will  and  knowledge  are  questions  of  fact,  which  must  be  very  clearly 
proved  for  the  company  to  avail  themselves  of  it  {u). 

The  contributory  negligence  of  a  child  has  the  same  effect  of  dis-  Child, 
entitling  him  to  maintain  an  action  as  the  contributory  negligence 
of  an  adult  (x).    And  a  child  is  deemed  to  be  so  identified  with  the 
person  in  charge  of  him,  that  the  contributory  negligence  of  such 
person  disentitles  the  child  from  recovering  damages  (y). 


(n)  Sec  Bird  v.  Great  Northern  Bail, 
Co,  (1858),  28  L.  J.,  Ex.  3. 

(o)  Toomey  v.  London^  Brighton  and 
SuiUh  Coast  Baa,  Co.  (1867),  8  C.  B., 
N.  S.  146;  Cotton  v.  JFood  (1860),  29  L. 
J.,  C.  P.  333 ;  Tattan  v.  Great  Western 
Bail,  Co.  (1860),  29  L.  J.,  Q.  B.  184. 

{p)  PardingUm  v.  South  Wales  Bail. 
Co,  (1856),  26  L.  J.,  Ex.  105  ;  Ellis  v. 
London  and  StnUh  Western  Bail.  Co. 
(1857),  2  H.  &  N.  424. 

(q)  Buttcrjield  v.  ForresUr  (1809),  11 
East,  60.  And  see  Clayards  v.  Dethick 
(1848),  12  Q.  B.  439. 

(r)  Walton  v.  London^  Brighton  and 
South  Coast  Bail.  Co.  (1866),  1  Harr.  & 
Ruth.  424  ;  Hogan  v.  SoiUh  Eastern 
Bail.  Co.  (1873),  28  L.  T.  271,  per 
Brett,  J. 

(»)    Wakelin   v.   London   and  South 


Western  Bail.  Co.  (1886),  12  App.  Cas. 
41,  from  which,  and  also  upon  principle, 
it  seems  that  the  dictum  or  Brett,  M.  R., 
contra,  in  Lavey  v.  London  and  South 
Western  Bail.  Co.  (1883),  12  Q.  B.  D.  at 
p.  71,  is  not  law. 

(0  The  Bernina  (1888),  13  App.  Cas. 
1,  and  x>ost. 

(tt)  Osborne  v.  London  and  North 
WesUm  Bail.  Co.  (1888),  21  Q.  B.  D. 
220.  But  is  not  the  voluntary  incuning 
of  a  known  risk  really  equivalent  to  con- 
tributory negligence  ? 

(x)  Abbott  V.  M'Fie  (1863),  2  H.  &  C. 
744. 

(y)  Waite  V,  North  Eastern  Bail.  Co. 
(child  of  five  years  old  in  charge  of  grand- 
mother) (1858),  E.  B.  &  E.  719,  Ex.  Ch. 
And  see  Singleton  v.  Eastern  Counties 
Bail.  Co,  (1869),  7  C.  B.,  N.  S.  287. 
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It  is  common  for  railway  companies  to  compromise  claims  by 
injured  passengers  at  an  early  date,  and  the  meaning  and  effect  of 
such  compromises  is  not  nnfreqnently  disputed.  A  "  receipt  in 
discharge  of  claim  in  full "  is  not  conclusive,  so  as  to  preclude 
the  passenger  from  suing  the  company  for  further  compen- 
sation (z). 

If  the  claim  should  be  fraudulent  from  the  fact  of  the  plaintiff 
not  having  been  present  at  the  accident  in  respect  of  which  he 
claims  damages,  evidence  of  an  admission  by  the  plaintiff  that  he 
was  not  present  is  clearly  admissible  ;  and  so  is  evidence  generally 
of  an  admission  by  the  plaintiff  that  he  has  a  bad  case  (a). 

In  calculating  the  damages,  the  jury  are  left  very  much  at  large, 
the  proper  direction  to  them  being  that  they  are  to  give  not  a 
perfect  compensation,  but,  considering  all  the  circumstances,  to 
give  a  fair  amount  as  compensation  for  pecuniary  loss  and  bodily 
suffering.  In  estimating  the  compensation  due  to  a  professional 
man  for  pecuniary  loss,  deduction  should  be  made  for  contingencies, 
such  as  loss  of  health,  &c.,  by  reason  of  which  his  professional 
income  might  have  fallen  off,  but  not  on  the  ground  of  his  having 
a  large  private  income.  "  Special  fees  "  may  be  taken  into  account. 
Such  seems  to  be  the  result  of  Phillips  v.  London  and  South  Western 
Rail.  Co.,  in  which  the  plaintiff  was  a  London  physician  earning 
between  6,000Z.  and  7,000Z.  a  year,  and  having  a  private  income  of 
about  8,6002.  The  case  was  twice  fully  discussed  by  the  Court  of 
Appeal.  On  the  first  occasion  (b)  the  jury  having  awarded  7,0001., 
the  Court  granted  a  new  trial  for  inadequacy  of  damages.  On  the 
subsequent  occasion  (c)  the  jury  having  awarded  16,000Z.,  the 
Court  refused  a  new  trial  for  excess. 

The  responsibilities  of  railway  companies  as  carriers  of  passengers 
were  greatly  extended  by  Lord  Campbell's  Act,  9  &  10  Yict.  c.  98  {d). 
Sect.  1  enacts,  that  whenever  the  death  of  a  person  is  caused  by 
such  a  wrongful  act  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  recover  damages  in  respect  thereof,  in  every 
such  case  the  person  who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  although  the  death 
be  caused  under  such  circumstances  as  amount  in  law  to  felony. 
By  s.  2  every  such  action  is  to  be  for  the  benefit   of  the  wife, 


(z)  Lee  y.  Lancashire  and  Yorkshire 
Bail.  Co.  (1871),  L.  R.,  6  Ch.  627.  See 
also  Stewart  r.  Oreat  Western  Bail,  Co. 
(1866),  2  De  G.  J.  &  Sm.  319  ;  Boberts  v. 
Eastern  Ctmnties  Bail.  Co.  (1869),  1  F. 
&  F.  460  ;  Bideal  v.  Great  Western  BaU. 
Co.  (1869),  1  F.  &  F.  706. 

(a)  Moriarty  v.  London,  Chatham  and 
Dover  Bail  Co.  (1870),  L.  R.,  5  Q.  B. 


314. 

{b)  Phillips   v.    LowUm   and   South 
Western  Bail.  Co.  (1879),  5  Q.  B.  D.  78. 

(c)  Phillips  y.  London  and  South 
WesUm  Bail.  Co.  (1879),  5  C.  P.  D.  280. 

(d)  See  this  statute,  and  its  amending 
Act,  27  &  28  Vict.  c.  96,  Chittj'» 
Statutes,  tit.  ^*  Etxcutors  and  Admims- 
trators.** 
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husband,  parent,  and  child  (e)  of  the  deceased  person,  and  brought  ^h.  XV.  s.  8. 
in  the  name  of  his  executor  or  administrator  (/).  ^  Bailway 

^•^  ^  Compames  as 

The  statute  gives  an  action  to  the  representatives  of  a  person      Carriers 
killed  by  negligence,  only  when,  had  he  survived,  he  himself,  at  p^l^^^( 

the  common  law,  could  have  maintained  an  action  against  the  per-  _  

son  guilty  of  the  alleged  negligence  {g).     Therefore  the  contributory  tives  have  no 
negligence  of  the  deceased  (fe),  or  compensation  paid  to  him  in  his  ^\^o  "than 
lifetime  (i),  are  equally  an  answer  to  an  action  by  the  representa-  deceased, 
tives  under  the  statute. 

The  jury,  in  assessing  damages  under  this  statute,  are  confined  I)amage3  con- 
to  injuries  of  which  a  pecuniary  estimate  can  be  made,  and  cannot  pecuniary 
take  into  consideration  mental  suffering  occasioned  to  survivors  by  ^^ij^®*- 
the  death  of  their  relative  (k). 

A  nice  question  has  arisen  as  to  the  right  of  the  executor  to  sue  Action  b}' 
for  damages  to  the  estate  of  the  deceased.    In  Bradshaw  v.  Lan-  damages  to 
cashire  and  Yorkshire  Rail.  Co.  (i),  Grove  and  Denman,  JJ.,  held,  ^^^ 
that  where  a  passenger  on  a  railway  was  injured,  and  after  an  ?^^l^J' 
interval  died  in  consequence,  his  executrix  might  recover  in  an  and  Yorkshire 
action /or  breach  of  contract  against  the  defendants  the  damage  to     ^  *    ^- 
his  personal  estate  arising  in  his  lifetime  from  medical  expenses  estate." 
and  loss  occasioned  by  his  inability  to  attend  to  business  ;  and  the 
decision  of  the  Exchequer  Chamber  in  Potter  v.  Metropolitan  Rail. 
Co.  (m),  that  a  widow  was  entitled  to  recover  damages  to  her  hus- 
band's estate  caused  by  medical  attendance  on  herself,  necessitated 
by  an  accident  in  which  both  husband  and  wife  were  injured,  is 
apparently  to  the  same  effect.    In  Leggott  v.  Great  Northern  Rail. 
Co.  (n),  however,  Mellor  and  Quain,  JJ.,  questioned  the  principle 
of  Bradshaw  v.  Lancashire  and  Yorkshire  Rail  Co.     But  that 
principle  has  been  since  approved  (o),  and  is  borne  out  by  more 
than  one  dictum  of  an  earlier  date  (p).    As  was  said  by  Grove,  J., 
in  Bradshaw* s  case,  it  is  hard  to  see  "  why  the  damage  to  the 


(e)  ''Child''  inclndes  a  child  enyentre 
sa  mire.  The  Oecrge  and  Mchard  (1871), 
L.  R.,  8  Ad.  &  £c.  466,  but  not  an  ille- 
gitimate child,  Dickinson  y.  North  East- 
ern Bail,  Co.  (1863),  88  L.  J.,  Ex.  91 ; 
Rs  Wilson  (1865),  35  L.  J.,  Ch.  243. 

(/)  If  there  is  no  execator  or  adminis- 
trator, or  if  no  action  is  brought  by  him 
within  six  months  of  the  death,  the  action 
may  be  brought  in  the  name  of  the  per- 
sons beneficially  interested.  27  k  28 
Vict.  c.  96  8.  1. 

{g)  Senior  v."  Ward  (1859),  1  Ell.  & 
EU.  385 ;  Haigh  v.  Royal  Mail  Steam 
Packet  Co.  (1883),  52  L.  J.,  Q.  B.  640, 
C.  A. 

(A)  Senior  v.  Ward,  ubi  supra ;  Tticker 
T.  ChapUn  (1848),  2  Car.  &  K.  730. 

(i)  Itcad  V.  Ch-eat  Rastem  Bail,  Co. 


(1868),  L.  R.,  3  Q.  K  555. 

{k)  Blake  v.  Midland  Bail.  Co.  (1852), 
18  Q.  B.  93. 

{I)  Bradshaw  v.  Lancashire  and  York- 
shire  Bail.  Co.  (1875),  L.  R.,  10  C.  P. 
189. 

(m)  Potter  v.  Metropolitan  Bail.  Co. 
(1874),  32  L.  T.  36. 

(n)  Leggott  v.  Ghreat  Northern  Bail,  Co. 
(1876),  1  Q.  B.  D.  599. 

(o)  in  Pulling  v.  Ghreat  Eastern  Bail. 
Co.  (1882),  9  Q.  B.  D.  110,  in  which  it 
was  held  that  an  administratrix  could 
not  recoyer  in  action  of  tort  brought  by 
the  intestate  in  his  lifetime. 

(p)  Knights  v.  Quarles  (1820),  2  B.  & 
B.  102,  per  Richardson,  J.  ;  Alton  v. 
Midland  BaU.  Co,  (1865),  34  L.  J.,  C.  P. 
292,  per  Willes,  J. 
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estate,  that  would  be  clearly  recoverable  if  the  injured  party  lived, 
should  be  the  less  recoverable  because  of  his  death." 

Assuming  that  the  action  lies,  it  is  not  barred  by  satisfaction 
recovered  in  an  action  by  the  executor  under  Lord  Campbell's  Act, 
nor  does  any  estoppel  arise  of  which  either  party  can  take  advan- 
tage, as  the  plaintiff  sues  in  a  different  capacity.  Therefore,  where 
in  an  action  by  an  administratrix  under  Lord  Campbell's  Act,  the 
defendants  had  pleaded  not  guilty  and  that  the  deceased  was  not  a 
passenger,  which  issues  were  found  against  them  by  the  jury,  the 
defendants  were  allowed  to  set  up  the  same  defences  to  an  action 
by  the  administratrix  for  damage  to  the  estate  of  the  deceased  {q). 


Mere  granting 
of  ticket 
imposes  no 
daty  to  start 
a  train  at  a 
definite  time. 


Contract  for 

through 

train. 


'^Ensurement 
of  punctu- 
aUty." 


Personal  in- 
convenience. 


(f)  Of  Tinie  Tables  and  Unpunctiuility. 

Bailway  companies  are  under  no  obligation  to  issue  time  tables. 
And  it  has  been  expressly  held,  that  the  mere  granting  of  a  ticket 
imposes  on  a  railway  company  no  duty  to  have  a  train  ready  to 
start  at  a  definite  time  (r).  But  in  the  exercise  of  their  business 
as  carriers,  it  has  long  been  the  universal  practice  of  the  companies 
to  issue  and  publish  time  tables  applicable  to  their  passenger 
trains,  and  also  for  the  purposes  of  through  traffic  to  publish  the 
time  tables  of  other  companies.  The  issue  of  such  time  tables 
amounts  to  an  express  contract  with  the  public.  Where  no  time 
tables  are  issued,  the  companies  as  carriers  are  under  the  implied 
common  law  obligation  to  deliver  in  a  reasonable  time.  The  cases 
upon  this  subject  are  few,  but  important.  The  two  leading  ones 
are  Denton  v.  Great  Northern  Rail.  Co.  («),  in  which  it  was  held, 
that  the  publication  of  time  tables  amounts  to  a  contract  by  the 
publishing  company  that  not  only  their  own  trains  but  the  trains 
of  other  companies  will  run  in  conformity  therewith;  and  Ia 
Blanche  v.  London  and  North  Western  Rail.  Co.  (t),  in  which  it 
was  held  by  the  Court  of  Appeal  that  the  usual  positive  promise  of 
a  time  bill  "  to  pay  every  attention  to  ensure  punctuality  "  ove^ 
rides  the  usual  negative  words  declining  responsibility  for  delay ; 
but  if  the  promise  be  broken,  the  company  is  not  therefore  liable 
for  the  costs  of  a  special  train  taken  by  the  passenger. 

Personal  inconvenience  has  been  held  to  be  a  subject  of  damage. 
In  a  case  where  the  train  of  the  defendants  took  the  plaintiff,  with 


(q)  LeggoU  v.  Great  Northern  Mail.  Co., 
ubi  supra  ;  BameU  v.  Lucas  (1870),  Ijr. 
R.,  6  C.  L.  140.  But  see  R.  S.  C.  1883, 
Order  XVIII.,  "Joinder  of  Causes  of 
Action." 

(r)  Burst  y.  Great  Western  Bail.  Co, 
(1866),  19  C.  B.,  N.  S.  810. 

(a)  Denton  v.  Great  Northern  Bail.  Co. 


(1856),  6  E.  &  B.  860. 

(0  Le  Blanche  v.  London  and  North 
Western  Bail.  Co,  (1876),  1  C.  P.  D.  28^ 
C.  A.,  reversing  in  part  the  decision  « 
the  Common  Pleas  Division,  which  had 
affirmed  that  of  a  county  court  judge. 
Si)ecial  leave  to  appeal  had  been  given 
under  s.  46  of  the  Judicature  Act,  187* 
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his  wife  and  two  children,  in  another  direction  than  that  indicated  Ch.  XV.  s.  8. 
by  their  time  tables,  it  was  held  that  the  plaintiff  might  keep  a  _  ^*^^y 

^  '  r  o  x-^       Companies  as 

Terdict  for  82.  in  respect  of  haying  to  walk  five  miles  home  at  mid-  Carriers 
night,  but  that  damages  awarded  in  respect  of  the  illness  of  his  ^  ^^  i^ 
wife  arising  from  the  walk  were  too  remote  {u).  punctualUy). 

Where  the  plaintiff  travelled  by  excursion  train  from  Bamsley  to  Posting 
London,  "  to  return  by  the  trains  advertised  for  that  purpose  on  expenses. 
any  day  not  beyond  fourteen  days  after  date  "  thereof,  and  not  being 
able  to  find  room  in  one  of  the  ordinary  trains  from  London  to 
Bamsley,  came  as  far  as  the  intermediate  station  of  Doncaster, 
from  which  no  trains  ran  to  Bamsley,  he  recovered  his  posting 
expenses  from  Doncaster  to  Barnsley  (x). 

It  seems  that  no  damages  can  be  recovered  in  respect  of  a  failure  Failure  to 
to  keep  business  engagements  (y).    But  a  person  having  a  business  ™^mSte! 
appointment  to  keep  might  take  a  special  train  to  enable  him  to 
keep  it,  and  charge  the  expense  upon  the  company,  if  he  would 
take  a  special  train  in  a  case  where  he  had  no  company  to  look 
to  (z). 

Hotel  expenses  would  in  ordinary  cases  be  recoverable,  so  long  Hotel 
as  the  incurring  them  was  the  natural  consequence  of  the  company's  ^^P®'^^®^ 
negligent  delay.     But  where  the  plaintiff  spent  three  days  at  an 
hotel  waiting  for  a  parcel  delayed  by  the  company's  negligence,  it 
was  held  that  he  was  not  entitled  to  recover  hotel  expenses  (a). 


(g)  Of  Through  Traffic  and  Sea  Traffi^c. 

The  contract  into  which  a  railway  company  enters  with  a  pas-  Liability  for 
senger  on  giving  him  a  ticket  between  two  places  is  the  same  "nf t^eToom- 
wheiher  the  journey  be  entirely  over  their  own  line  or  partly  over  P^'^y  "^.<5"* 
the  line  of  another  company,  whether  the  passage  over  the  other  powers. 
line  be  under  an  agreement  to  share  profits  (b),  or  simply  under 
running  powers  (c).    And  the  law  is  the  same  with  respect  to  the 
carriage  of  goods  (d). 

But  the  rule  is  not  of  universal  application  so  far  as  passengers  WrigU  v 
are  concerned.     The  contract  with  the  passenger  is  only  that  all  j2aiz.  Go. 
persons  connected  with  the  carrying  of  the  passenger,  and  the 


(tt)  Hobbs  V.  London  and  Sovlh  West- 
em  BaU.  Co,  (1875),  L.  R.,  10  Q.  B. 
HI. 

(x)  Oreat  Northern  Bail.  Co,  v.  Haw- 
croft  (1852),  21  L.  J.,  Q.  B.  178. 

(y)  HarrUin  v.  Chreat  Northern  Bail, 
Co.  (1866),  26  L.  J.,  Ex.  20. 

(z)  Le  Blanche  v.  LoJidon  and  North 
Western  Bail,  Co,,  per  Mellish,  L.  J. 
(1876),  1  C.  P.  D.  286,  C.  A.  And  see 
Budtnuuter  v.  Cfreat  Eastern  Bail,  Co, 


(1870),  28  L.  T.  471,  per  Martin,  B. 

(a)  Woodger  v.  Greai  Western  Bail, 
Co,  (1867),  L.  R.,  2  C.  P.  818. 

(J)  Oreat  Western  Bail,  Co,  v.  Blake 
(1862),  31  L.  J.,  Ex.  346,  Ex.  Ch. 

(c)  Thotnas  v.  Bhymney  Bail.  Co. 
(1871),  L.  R.,  6  Q.  B.  266,  Ex.  Ch. 

{d)  Muschamp  y.  Lancaster  and  Pres- 
ton BaU.  Co.  (1841),  8  M.  &  W.  421  ; 
Bristol  and  teeter  Bail.  Co.  v.  Collins 
(1869),  7  H.  L.  C.  194. 
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Gh.  XV.  8.  3.  means  and  appliances  thereof,  shall  use  dne  care,  and  does  not 
c^^nZ  03  ^^^^^  further.     This  was  decided  hy  the  Court  of  Exchequer  in 
Carriers      Wright  V.  Midland  Rail.  Co.  (e). 

Traffic),  -^^  addition  to  the  liability  incurred  by  the  company  issuing  the 

'  ticket  for  a  through  journey,  there  is  a  liability  attaching  to  the 

extends  only  company  actually  carrying  a  passenger,  founded  on  tort  or  contract, 
wn^ectwi  ^^  ^^^  This  was  held  in  Fouikes  v.  Metropolitan  District  RaiL 
with  carrying.  Co.  (/),  in  which  the  plaintiff  took  a  ticket  at  Richmond  from  the 
Inability  of     London  and  South  Western  Railway  Company,  and  was  carried  to 

company  other  "^  r      ^ 

than  that 
from  whom 
ticket  taken, 

Fouikes  V. 
Metropolitan 
District  Bail. 
Co. 


"Foreign 
truck. 


Hammersmith  by  the  defendants  under  running  powers.  In  this 
case  the  whole  journey  appears  to  have  been  conducted  by  the 
defendants,  who  did  eyerything  but  make  the  contract  and  proTide 
the  station  of  departure.  The  principle  would  seem  to  be  the  same 
if  the  actually  contracting  company  had  actually  carried  for  a  part 
of  the  journey  however  long. 

A  railway  company  has  been  held  not  to  be  liable  for  damage 
caused  by  a  foreign  truck  attached  to  one  of  its  own  trains  {g). 

The  common  condition  in  a  cattle  ticket,  that  a  drover  traveUing 
free  shall  travel  at  his  own  risk,  applies  to  the  whole  of  a  through 
journey,  and  exempts  from  liability  for  negligence  not  only  the 
contracting  but  the  forwarding  company  (A). 

It  is  frequently  the  practice  of  companies  to  limit  their  liability 
by  special  contract  that  they  will  not  be  answerable  for  delay  or 
injury  arising  ''  off  their  own  lines.''  Such  contracts  are  legal,  and 
^"^fj:  ^"/'*  ^^^  within  the  restriction  imposed  by  the  7th  section  of  the  Railway 
and  Canal  Traffic  Act,  1854  (t).  The  meaning  of  the  condition 
that  a  company  will  not  be  responsible  for  loss  arising  off  its  own 
lines,  when  applied  to  luggage,  is  not  merely  '*  off  the  lines  of 
railway/'  but ''  off  the  station  or  any  part  of  the  premises  which 
may  be  called  part  of  the  line;  "  and  to  bring  themselves  within 
such  a  condition  a  railway  company  must  show  that  the  luggage 
when  lost  was  out  of  their  custody.  This  is  the  effect  of  a  caae 
where  luggage  was  removed  from  a  Midland  train  across  the 
Birmingham  station  in  the  direction  of  a  platform  from  which  a 
North  Western  train  was  to  start,  the  Birmingham  station  being 
owned  by  the  North  Western,  bnt  the  Midland  Company  who  had 


Limitation  of 
liability  by 
special  con- 
tract. 


Co. 

Meaning  of 

••oflFown 

line.'' 


Kent  V. 
Midland 
JiaiL  Co, 


(e)  Wright  v.  Midland  Hail  Co. 
(1878),  L.  R-,  8  Ex.  137. 

(/)  Fouikes  V.  Metropolitan  District 
Bail.  Co.  (1880).  6  C.  P.  D.  167,  C.  A.  ; 
and  see  Elliott  v.  Hall  (1885),  15  Q.  B. 
D.  315. 

{g)  Bickardson  v.  Great  Eastern  BaiL 
Co.  (1876),  1  C.  P.  D.  342,  C.  A. 

(h)  Hall  V.  North  Eastern  Bail,  Co, 
(1875),  L.  R.,  10  Q.  B.  437. 


(t)  Zunz  y.  South  Eattrm  Bail,  Co, 
(1869),  L.  R.,  4  Q.  B.  539,  and  p.  432, 
ante.  In  this  case  the  oompaay  was 
held  protected  by  the  condition,  printed 
on  a  ticket  from  London  to  Paris,  in 
respect  of  the  loss  of  a  portmanteao 
between  Calais  and  Paris.  See  also 
Thompson  v.  Midland  Bail.  Co.  (1875), 
34  L.  T.  34  ;  and  see  JFaiJnns  r. 
Bi/mill  (1883),  10  Q.  B.  D.  178. 


Sect.  3. — Railway  Companies  (Through  and  Sea  Traffic).  447 

contracted  to  carry  the  plaintiflF  from  Bath  to  Chester,  haying  the  C"-  ^V".  s.  8. 
use  of  the  stations  and  the  service  of  the  porters  (A).  c^^^niMoa 

Another  kind  of  through  traffic  is  where  railway  companies,      Carriers 
either  as  owners  of  steam-vessels  themselves  or  under  agreements    Traffioand 
made  with   the   owners,  contract  to   carry  passengers   or   goods  ^«*  Traffic), 
beyond  the  seas  (J),  Sea  traffic. 

The  Carriers  Act  does  not  apply  to  carriage  by  water  (m).     But  Carriers  Act 
a  section  of  the  Merchant  Shipping  Act   (post,  s.  4  (c)  )  partially  to  wmlagB*^/ 
takes  its  place,  and  where  there  is  a  contract  to  carry  partly  by  water* 
land  and  partly  by  water,  the  contract  is  divisible,  and  the  Carriers  ^^bTt^X  ^^ 
Act  is   a  protection  where   the   loss   happens    during   the  land  Merchant* 
carriage  (n).     On  the  same  principle,  where  there  is  a  contract  to  *   TOi^g-A-c  . 
carry  partly  by  land  and  partly  by  water,  the  Merchant  Shipping 
Act  applies  to  such  part  of  the  carriage  as  is  by  water,  and  a  rail- 
way company  has  the  full  benefit  of  the  limitation  of  liability, 
imposed  by  that  Act,  to  the  amount  of  15Z.  per  ton  on  the  tonnage 
of  the  ship.     For  it  was  held  in  London  and  South  Western  Rail, 
Co.  V.  James  (o),  that  where  a  ship  owned  by  a  railway  company 
comes  into  collision  with  another  ship  and  sinks,  causing  both  loss 
of    life   and    goods,   actions   are   not   maintainable  by   surviving 
passengers  for  loss  of  luggage,  by  shippers  of  goods  for  loss  of 
goods,  or  by  the  representatives  of  lost  passengers  for  damages. 

For  the  statutory  limitation  of  liability  under  ss.  502,  508  of  the 
Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  see  post, 
s.  4  (c). 

There  are  some  important  legislative  enactments  of  recent  date, 
relative  to  the  sea  traffic  of  railway  companies.     It  is  enacted  by  the  Limitation  of 
Regulation  of  RaUways  Act,  1868,  81  &  82  Vict.  c.  119,  s.  14,  durinj^sea 
that  where  a  company  by  through   booking   contracts  to   carry  transit  of 
animals,  luggage  or  goods,  partly  by  railway  and  partly  by  sea,  a  ^    ,'  . 
condition  exempting  the  company  from  liability  for  loss  arising  by  Raflways  Act, 
sea  "from  the  act  of  God,  the  king's  enemies,  fire,  accidents  from  ^®^^»  "•  ^^* 
machinery,  boilers  and  steam,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,"  shall,  if  published  conspicuously  in  the 
booking  office,  and  printed  legibly  on  the  freight  note,  be  valid  as 
part  of  the  contract  as  if  the  company  had  delivered  a  bill  of  lading 
containing  such  condition.     This  section  applies  to  goods  only,  and 
allows  the  companies  to  limit  their  liability  as  insurers. 

{k)  Kent  ▼.  Midland  Bail  Co.  (1874),  (1869),  Ir.  R.,  3  C.  L.  462,  Ex.  Ch. 
L.  K.,    10  Q.  B.   1.     As  to  notice  of  (m)  Le  ConUur  v.  London  and  South 

condition  to  passenger,  see  p.  488,  ante.  Western  Bail,  Co.  (1865),  L.  R.,  1  Q.  B. 

{I)  As  to  evidence  of  the  authority  of  54. 
a  Bteam  company's  agent  to  book  cattle  (n)  Id. 

for  a  railway  company,  see  M^Court  t.  (o)  London  and  South  Western  Bail. 

London  and  North   Western  Bail,   Co,  Co.  y,  James  (1872),  L.  R.,  8  Ch.  241. 
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Cimpam^as  ^^^  provides,  that  where  a  company  works  steam  vessels  between 

Carriers     any  towns  or  ports,  they  must  charge  the  same  fares  equally  to  all 

Traffic^nd   pei*sons  passing  between  the  same  places  under  the  same  ciroom- 

Sea  Traffic),  stances,  and  must  make  no  reduction  or  advance  in  their  fares  in 

Equal  treat-     consequence  of  the  passenger  using  or  not  using  the  company's 

pMscMere,      railway  or  the  company's  steam  vessels ;  and  further,  that  where  a 

whether  com-  lump  sum  is  charged  for  the  whole  transit,  "the  ticket  shall  have 

orvesselB        ^^6  amount  of  toll  charged  for  conveyance  by  the  steam  vessel 

used  OP  not.     distinguished  from  the  amount  charged  for  conveyance  on  the 

Sect  16.         railway." 

Signature  and  It  was  also  enacted  by  paragraph  two  of  the  above  section,  that 
ness  of  special  "  ^^  provisions  of  the  Bailway  and  Canal  Traffic  Act,  1854,  so  far 
contract.  ^B  the  same  are  applicable,  shall  extend  to  the  steam  vessels  and  to 
MUOandltail.  *^®  traffic  carried  on  thereby."  This  latter  paragraph  incorporated 
Co,  the  whole  of  the  Act  of  1854  (p),  including  the  7th  section,  which, 

as  construed  by  the  House  of  Lords  (q),  provides  that  special  con- 
tracts are  not  binding  on  any  party  unless  signed  by  him.  A  con- 
dition, therefore,  made  by  a  railway  company,  limiting  their  liability 
in  respect  of  passengers'  luggage  carried  by  sea,  was  not  binding 
unless  reasonable  and  contained  in  a  contract  signed  by  the 
passenger  (r).  But  the  59th  section  of  the  Bailway  and  Canal 
Traffic  Act,  1888,  51  &  52  Vict.  c.  25,  repeals  the  2nd  paragraph 
of  B.  16  of  the  Begulation  of  Railways  Act,  1868,  and  the  28th 
section  of  the  same  Act  specifically  applies  to  sea  traffic  the  pro- 
hibition of  undue  preference,  &c.,  only,  so  that  the  7th  section  of 
the  Act  of  1854  no  longer  applies  to  sea  traffic. 
Company  It  is  further  provided  by  the  Begulation  of  Railways  Act,  1871, 

dJrin  ^t!w  ^^  *  ^^  ^^^*'  ^-  '^®'  ^'  ^^'  *^**  ^^®'®  ^^  company  procure  either 
by  vessels  not  persons,  animals  or  goods  to  be  carried  in  a  vessel  not  their  own, 
t  eir  own.       ^^^  company  shall  be  ''  answerable  in  damages  in  respect  of  loss  of 
Kfe  or  personal  injury,  or  of  loss  of,  or  damage  to,  animals  or  goods," 
in  the  same  manner  as  if  the  vessel  were  their  own,  provided  that 
the  loss  happen  during  the  transit  in  such  vessel,  the  proof  to  the 
contrary  to  lie  upon  the  railway  company,  and  this  enactment  seems 
to  be  unafi^ected  by  the  Act  of  1888. 
Continental         A  whole  book  of  coupons  constitutes  the  contract  with  a  pas- 
traffic— Book  genger,  and  he  cannot  reject  a  condition  appearing  on  an  inside 
leaf  on  the  ground  that  he  has  not  read  it.     Therefore,  where  the 
outside  of  a  book  of  coupons  contained  the  words  ''  London  to  Paris 

(p)  Doolan   v.    Midland   Rail.    Co.  {q)  In    Peek   v.   N&rth   Staford^ire 

(1877),  2  App.  Cas.  792,  affirming  Cohen  BaU.  Co.  (1868),  10  H.  L.  Ca^  478,  *nd 

v.  South  Eastern  Rail.  Co.  (1876),  1  Ex.  p.  430,  ante. 

D.  217  ;  and  Mocre  v.  Midland  Rail.  Co.  (r)  See  the  cases,  snpra. 
(1874),  Ir.  R.  8  C.  L.  282. 
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and  back,"  &c.,  and  an  inside  leaf  contained  a  condition  limiting  ^^'  ^^-  *•  ^• 
the  responsibility  of  the  issuing  company,  which  was  English,  to  c<^^8as 
their  own  trains,  and  the  passenger  was  injured  in  a  French  train.      Carriers 
it  was  held  that  the  condition  prevented  him  from  recovering  from    Trafficand 
the  English  company  («).  Sea  Traffic). 


Sect.  4. — Shipowners  as  Carriers. 

(a)  The  Charter-party  (t). 

A  charter-party  is  an  agreement  in  writing  whereby  a  shipowner  Definition  of 
lets  an  entire  ship  or  part  thereof,  to  any  person  (who  is  called  "  the  ^   ^  r-party. 
charterer  ")  for  the  carriage  of  goods  on  a  specified  voyage,  or  during 
a  specified  period  for  a  sum  of  money  which  the  charterer  agrees  to 
pay  as  freight.     The  usual  terms  of  a  charter-party  are  an  under-  U^sual  terms. 
taking  by  the  shipowner  that  the  ship,  being  seaworthy  and  fur- 
nished with  necessaries,  shall  be  ready  by  a  certain  day  to  receive 
the  cargo,  shall  sail  when  loaded  and  deliver  her  cargo  sTb  ^he  port 
of  destination  (the  act  of  God  and  the  Sovereigp's  enemies' excepted), 
and  an  undertaking  by  the  charterer  to  load  and  unload  the  ship 
within  a  certain  number  of  days,  called  the  "lay  or  running  days,"  and 
if  he  detain  her  longer  to  pay  demurrage,  and  also  to  pay  freight  as 
agreed  on. 

(b)  The  BUI  of  Lading. 

4 

A  bill  of  lading  is  a  memorandum  signed  by  the  master  of  a  ship  What  a  bill 
acknowledging  the  receipt  of  goods.    It  is  usually  in  triplicate ;  °         *^  ^' 
one  being  kept  by  the  consignor,  one  sent  to  the  consignee,  and 
one  kept  by  the  master.     It  is  the  evidence  of  the  title  of  the  goods 
shipped,  and  by  its  indorsement  and  delivery,  the  transfer  of  the 
property  of  the  goods  is  effected. 

By  the  Bills  of  Lading  Act,   1855,    18   &   19  Vict.  c.  Ill,  Bills  of  Lading 
B.  1  (u) :-  ^°^'  ^^^^- 

Every  consignee  of  goods  named  in  a  bill  of  lading,  and  every  Riglits  and 
indorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  t<f  consimS^* 
therein  mentioned  shall  pass,  upon  or  by  reason  of  such  consign-  or  indorsee. 

(«)  Burke  V.  Smth-Eastem  Bail.  Co.  {u)  See  Sewell  v.  Burdick  (1884),  10 

(1879),   5  C.    P.   D.    1,   distingaishing  App.  Cos.  74,  where  it  was  held  that  the 

Henieraon  t.  Stevenson  (1875),  L.  R.,  mere  indorsement  and  delivery  of  a  bill 

211.  L.  (Sc)  470,  and  p.  438,  ante  ;  and  of  lading  by  way  of  pledge  for  a  loan 

see  Watkins  v.  Bymill  {18SS)^  10  Q.  B.  does  not  pass  the  property  in  the  goods 

B.  178.  to  the  indorsee  so  as  to  transfer  to  him 

(0  See   Scrutton  on  Charter-parties,  the  liabilities  in  respect  of  the  goods 

3rd  ed.  (1898).  within  the  meaning  of  this  Act 

C.C.  Q  G  , 
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^^Cc^r^s  ^  ^^  rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect 
——-——.-  of  such  goods,  as  if  the  contract  contained  in  the  bill  of  lading  had 
Actf  1855.       ^^^  made  with  himself." 

Saving.  By  s.  2  there  is  a  saving  for  right  for  stoppage  in  transitu  or 

claims  for  freight,  and  by  s.  8  the  bill  of  lading  becomes  conclusive 
evidence  as  against  the  master  or  other  person  signing  it,  unless 
the  holder  has  had  actual  notice  that  the  goods  had  not  in  feust 
been  laden  on  board ;  but  it  is  provided  that  the  party  signing 
may  exonerate  himself  by  showing  that  the  misrepresentation  was 
caused  without  default  on  his  part,  and  wholly  by  the  fraud  of  the 
shipper,  the  holder  or  some  person  under  whom  the  holder  claims. 
Jadicial  But  the  master,  by  signing,  does  not  bind  the  owner  to  deUver 

the  amount  specified  (w)y  nor  is  the  owner  estopped  by  the  signature 
of  the  master  from  showing  that  the  goods  were  not  put  on  board  (x). 
Only  the  party  signing  is  bound  (y)  ;  and  the  master  may  show  a 
difference  in  weight  from  that  signed  for  {z). 


decisions. 


(c)  The  Limitation  of  Liability  under  the  Merchant  Shipping  Act. 

Fire.  A  common  carrier  is,  as  we  have  seen  (ante,  p.  410),  liable  for 

loss  even  by  accidental  fire,  but  this  liability  is,  in  the  case  of  an 
owner  of  a  British  sea-going  ship  or  any  share  therein,  done  away 
with  by  s.  502  of  the  Merchant  Shipping  Act,  1894,  57  &  58  Vict, 
c.  60  (reproducing  part  of  s.  508  of  the  Merchant  Shipping  Act, 
1854),  which  enacts  that  such  owner  shall  not  be  liable  to  make 
good  any  loss  or  damage  happening  without  his  actual  loss  or 
privity,  where  any  goods,  merchandise  or  other  things  whatsoever 
taken  in  or  put  on  board  his  ship  are  lost  or  damaged  by  reason  of 
fire  on  board  the  ship. 

Robbery,  &c.,      Another  part  of  the  same  section  (the  Carriers  Act  (see  ante, 

gold  jewelsT  P'  ^^^^  ^^^  applyi^^g  ^  Carriers   by  water)  similarly  exempts  the 
&c.  owner  from  liability,  ^'  where  any  gold,  silver,  diamonds,  watches, 

jewels,  or  precious  stones  taken  in  or  put  on  board  his  ship, 
the  true  nature  and  value  of  which  have  not  at  the  time  of  shipment 
been  declared  by  the  owner  or  shipper  thereof  to  the  owner  or  master 
of  the  ship  in  the  bills  of  lading  or  otherwise  in  writing,  are  lost 
or  damaged  by  reason  of  any  robbery,  embezzlement,  making  away 
with,  or  secreting  thereof  (a)." 

(w)  McLean  v.  Fleming  (1867),  L.  R,,  267. 

2  H.  L.  Sc.  App.  128.  («)  Blanchet  v.  PoweW$  LlantivU  Col- 

{z)  Brown  v.  Powell  Duffryn  <t  Co.  liery  Co,  (1874),  L.  R.,  9  Ex.  74. 

(1875),  L.  R.,  10  C.  P.  662.  (a)  See  Acton  v.  CaaUe  Mail  Padcdt 

(y)  Jessel  v.  Bath  (1867),  L.  R.,  2  Ex.  Co,  (1896),  78  L.  T.  158. 
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The  SOSrd  section  of  the  same  Act  limits  the  liability  of  the  C^-  ^^-  *•  *• 
owners  by  a  ship  (ft),  British  or  foreign,  if  the  occurrence  taie  place  ^^^J, 
without  their  actual  fault  or  priyity  for  loss  of  life  or  personal  - .   .^  ^. — r 

*  "^  ^  Limitation  of 

injury,  to  an  aggregate  amount  not  exceeding  15L  for  each  ton  of  liability  for 
their  ship's  toimage,  and  for  damage  to  or  loss  of  goods  to  w^Lood^op*^'^ 
Aggi^gste  amount  not  exceeding  61.  for  each  ton  of  their  ship's  damage  to 
toimage,  and  the  604th  section  prescribes  a  procedure  by  which  g^^^^ 
the  owner  may  apply  to  the  High  Court  to  determine  the  amount  Procedare  by 
of  his  liability,  and  distribute  that  amoxmt  rateably  amongst  the  ^^^^^* 
claimants  thereto  in  cases  where  several    claims  are  made  or 
apprehended  in  respect  of  any  liability  alleged  to  have  been  incurred 
by  the  owner  ''  in  respect  of  loss  of  life,  personal  injury,  or  loss  of 
or  damage  to  vessels  or  goods." 

(h)  The   owner   of    an    unregistered      tation.     The  Andalunan  {1B7S),  3  V,  D, 
Britiah  ship  is  not  entitled  to  the  limi-      182. 
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BillR  of 
Exchange 
Act,  1882. 


Sect.  1.— Generally. 

A  BILL  of  exchange,  or  open  letter  of  request  from  one  man  to 
another  desiring  him  to  pay  a  stun  named  therein  to  a  third  person 
on  his  account,  a  cheque  or  hill  of  exchange  desiring  a  hanker  to 
pay  a  sum  named  therein  to  a  third  person  on  demand,  and  a  pro- 
missory note  or  open  promise  hy  one  man  to  another  to  pay  him  a 
certain  sum  of  money  therein  specified,  become  each  of  ihem  by 
deliyery  contracts  differing  from  other  contracts  in  the  two  essential 
particulars  (1)  that  they  are  presumed  to  be  made  for  a  consideration, 
and  (2)  that  they  are  assignable.  The  rules  governing  their  form 
and  the  liabilities  of  the  parties  to  them,  though  occasionally 
embodied  in  the  statute  law  before  1882,  were  to  a  very  much 
greater  extent  decided  from  a  long  succession  of  judicial  decisions 
perpetually  increasing  with  the  increase  of  commerce  and  business, 
for  the  facilitating  the  transaction  of  which  they  were  originally 
devised  many  hundred  years  ago. 

In  1882,  however,  the  Bills  of  Exchange  Act,  1882,  45  k  46 
Vict.  c.  61,  was  passed  to  ''  codify  "  the  law  "  relating  to  Bills  of 
Exchange  and  Promissory  Notes,"  and  this  Act  embodies  in  100 
sections  the  result  of  the  previous  judicial  decisions  and  statutes  (a), 
assimilating  the  Scotch  and  English  law,  clearing  up  many  points 
theretofore  doubtful,  but  as  a  general  rule  leaving  the  substance  of 
the  law  unaltered.  In  the  next  three  sections  of  this  chapter  will 
be  given  the  main  provisions  of  this  important  Act  as  they  affect 
bills,  cheques  and  notes  respectively,  but  it  will  be  first  desirable 
to  extract  the  two  principal  provisions  of  general  application : — 

(a)  See  McLean  v.  Clydetdale  Bank-      Blackburn,  In  re  Bethtll  (1888),  84  Ch. 
ing  Co,  (1883),  9  App.  Cas.  95,  per  Lord      D.  561. 
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S.  91. — (1)  Where,  by  this  Act,  any  instrament  or  writing  is  ^^-  ^^^-  ^-  ^• 
required  to  be  signed  by  any  person,  it  is  not  necessary  that  he     ^^^"^^^^^v- 
should  sign  it  with  his  own  hand,  but  it  is   sufficient  if  his  Bills  of 
signature  is  written  thereon  by  some  other  person  by  or  under  his  Act,  1882— 
authority.  «^'^- 

(2)  In  the  case  of  a  corporation,  where,  by  this  Act,  any  instru-  Signatare. 
ment  or  writing  is  required  to  be  signed,  it  is  sufficient  if  the 
iastrument  or  writing  be  sealed  with  the  corporate  seal. 

But  nothing  in  this  section  shall  be  construed  as  requiring  the 
bill  or  note  of  a  corporation  to  be  under  seal. 

S.  87. — (1)  The  rules  in  bankruptcy  relating  to  bills  of  exchange.  Savings  for 
promissory  notes,  and  cheques,  shall  continue  to  apply  thereto  not-  ^^  merchant 
\vithstanding  anything  in  this  Act  contained  (b).  &c. 

(2)  The  rules  of  common  law  including  the  law  merchant,  save 
in  so  far  as  they  are  inconsistent  with  the  express  provisions  of  this 
Act,  shall  continue  to  apply  to  bills  of  exchange,  promissory  notes, 
and  cheques. 

(3)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall  stamps. 
uffect — 

(a)  The  provisions  of  the  Stamp  Act,  1870  (c),  or  Acts  amending 

it,  or  any  law  or  enactment  for  the  time  being  in  force 
relating  to  the  revenue : 

(b)  The  provisions  of  the  Companies  Act,  1862  ((Z),  or  Acts  Companies. 

amending  it,  or  any  Act  relating  to  joint  stock  banks  or 
companies : 

(c)  The  provisions  of  any  Act  relating  to  or  confirming  the  Bank  of 

privileges  of  the  Bank  of  England  (e)  or  the  Bank  of  *^°«^"»d- 
Ireland  respectively : 

(d)  The  validity  of  any  usage  relating  to  dividend  warrants,  or  Diyidend 

the  indorsements  thereof. 


warrants. 


Sect.  2. — Bilh  of  Exchange. 

By  the  Bills  of  Exchange  Act,  1882,— 

S.  3. — (1)  A  bill  of  exchange  is  an  unconditional  order  in  writing.  Bill  of  ez- 
addressed  by  one  person  to  another,  signed  by  the  person  giving  it,  de^fd. 
requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand  or 


{h)  See  Ek  parte  Roharts  (1886),  18 
Q.  B.  D.  286,  C-  A- 

(c)  33  &  34  Vict.  c.  97,  repealed  and 
re-enacted,  with  its  amending  Acts,  by 
the  Stamp  Act,  1891,  54  k  55  Vict. 
c  39,  Chit  Stat.,  tit.  *' Stamps."  See 
6S.  82—39,  and  schedule,  tit.  *'  Bill  of 
Erdiange"  dJkdi  as  to  construction  of  s.  32, 


see  Committee  o/LoTuUm  Clearing  Bankers 
v.  Commissioners  of  Inland  Revenue^  [1895] 
1  Q.  B.  542,  C.  A.     And  see  Ch.  Y.,  ante. 

{d)  25  &  26  Vict.  c.  89,  Chit.  Stat, 
tit.  ^^ Companies" 

(e)  See  Bank  Charter  Act,  1844,  7  &  8 
Vict.  c.  32,  and  other  Acts,  Chit.  Stat, 
tit  **Bank.'* 
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Oh.  XVI.  s.  2.  at  a  fixed  or  determinable  future  time  a  sum  certain  in  money  to 
Mechange     ^^  ^^  ^^^  Order  of  a  Specified  person  (/),  or  to  bearer. 

(Act  of  3882).      (2)  An  instrument  which  does  not  comply  with  these  conditions, 

Definition  of    ^'  which  orders  any  act  to  be  done  in  addition  to  the  payment  of 

V^^^  °»_^'     money,  is  not  a  bill  of  exchange, 

cantd,  (8)  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional 

within  the  meaning  of  this  section ;  but  an  unqualified  order  to 
pay,  coupled  with  (a)  an  indication  of  a  particular  fund  out  of  which 
the  drawee  is  to  reimburse  himself  or  a  particular  account  to  be 
debited  with  the  amount,  or  (b)  a  statement  of  the  transaction 
which  gives  rise  to  the  bill,  is  unconditional. 
(4)  A  bill  is  not  iuyalid  by  reason — 

(a)  That  it  is  not  dated ; 

(b)  That  it  does  not  specify  the  value  given,  or  that  any  value 

has  been  given  therefor ; 

(c)  That  it  does  not  specify  the  place  where  it  is  drawn  or  the 

place  where  it  is  payable. 
Inland  and  S.  4. — (1)  An  inland  bill  is  a  bill  which  is  or  on  the  face  of  it 

oreign  a.  p^jj^^j^g  ^o  be  (a)  both  drawn  and  payable  within  the  British 
Islands,  or  (b)  drawn  within  the  British  Islands  upon  some  person 
resident  therein.    Any  other  bill  is  a  foreign  bill. 

For  the  purposes  of  this  Act  **  British  Islands  "  mean  any  part 
of  the  United  Elingdom  of  Great  Britain  and  Ireland,  the  islands  of 
Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  and  the  islands  adjacent 
to  any  of  them  being  part  of  the  dominions  of  her  Majesty. 

(2)  Unless  the  contrary  appear  on  the  face  of  the  bill  the  holder 
may  treat  it  as  an  inland  bill. 
Effect  where        S.  6. — (1)  A  bill  may  be  drawn  payable  to,  or  to  the  order  of, 
^^^to  biU  *^®  drawer ;  or  it  may  be  drawn  payable  to,  or  to  the  order  of, 

are  the  same     the  drawee. 

(2)  Where  in  a  bill  drawer  and  drawee  are  the  same  person,  or 

where  the  drawee  is  a  fictitious  person  or  a*  person  not  having 

capacity  to  contract,  the  holder  may  treat  the  instrument,  at  his 

option,  either  as  a  bill  of  exchange  or  as  a  promissory  note. 

Address  to  S.  6. — (1)  The  drawee  must  be  named  or  otherwise  indicated  in 

^^  a  bill  with  reasonable  certainty. 

(2)  A  bill  may  be  addressed  to  two  or  more  drawees  whether 

they  are  partners  or  not,  but  an  order  addressed  to  two  drawees 

in  the  alternative  or  to  two  or  more  drawees  in  succession  is  not  a 

bill  of  exchange. 

Certainty  S.  7. — (1)  Where  a  bill  is  not  payable  to  bearer,  the  payee 

as  to  payee. 

(/)  An  instmment  made  payable  to      indorsed  by  him  is  a  vslid  bill  of  ex- 

" order"  mnst  be  construed  as  pay-      change  {Chamberlain  v.   Young,  [1898] 

able  to  the  order  of  the  drawer,  and  when      2  Q.  B.  206,  C.  A.}. 
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mast  be  named  or  otherwise  indicated  therein  with  reasonable  Ch.  XVL  s.  a. 


BUlsof 
Exchange, 


certainty. 

(2)  A  bill  may  be  made  payable  to  two  or  more  payees  jointly, 
or  it  may  be  made  payable  in  the  alternatiye  to  one  of  two,  or  one 
or  some  of  several  payees.  A  bill  may  also  be  made  payable  to  the 
holder  of  an  office  for  the  time  being. 

(8)  Where  the  payee  is  a  fictitious  or  non-existing  person  the 
bill  may  be  treated  as  payable  to  bearer  (g). 

S.  8. — (1)  When  a  bill  contains  words  prohibiting  transfer,  or  What  bille 
indicating  an  intention  that  it  should  not  be  transferable,  it  is  valid  *^^  ^^^°  '* 
as  between  the  parties  thereto,  bnt  is  not  negotiable. 

(2)  A  negotiable  bill  may  be  payable  either  to  order  or  to 
bearer. 

(8)  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so  pay- 
able, or  on  which  the  only  or  last  indorsement  is  an  indorsement 
in  blank. 

(4)  A  bill  is  payable  to  order  which  is  expressed  to  be  so  pay- 
able, or  which  is  expressed  to  be  payable  to  a  particular  person,  and 
does  not  contain  words  prohibiting  transfer  or  indicating  an  inten- 
tion that  it  should  not  be  transferable. 

(5)  Where  a  bill,  either  originally  or  by  indorsement,  is 
expressed  to  be  payable  to  the  order  of  a  specified  person,  and  not 
to  him  or  his  order,  it  is  nevertheless  payable  to  him  or  his  order 
at  hifi  option. 

S.  8. — (1)  The  sum  payable  by  a  bill  is  a  sum  certain  within  the  Sum  payable. 
meaning  of  this  Act,  although  it  is  required  to  be  paid — 

(a)  With  interest. 

(b)  By  stated  instalments. 

(c)  By  stated  instalments,  with  a  provision  that  upon  default  in 

payment  of  any  instalment  the  whole  shall  become  due. 

(d)  According  to  an  indicated  rate  of  exchange  or  according  to 

a  rate  of  exchange  to  be  ascertained  as  directed  by  the  bill. 
(2)  Where  the  sum  payable  is  expressed  in  words  and  also  in 
figures,  and  there  is  a  discrepancy  between  the  two,  the  sum  denoted 
by  the  words  is  the  amount  payable. 


{g)  The  effect  of  8.  7  (3)  is  that  a  bUl 
may  be  treated  as  payable  to  bearer 
where  the  payee  is  a  real  person,  but 
was  not  intended  by  the  drawer  to  have 
any  right  npon  it ;  and  this  is  so  though 
the  bill  (so-called)  is  not  in  reality  a  bill 
bnt  a  document  in  the  form  of  a  bill, 
manufactured  by  a  person  who  forges 
the  signature  of  the  named  drawer, 
obtains  by  fraud  the  signature  of  the 
acceptor,  forges  the  signature  of  the 
named  payee,  and  presents  the  docu- 
ment for  payment :  Aink  of  England  y. 


Vagliano,  [1891]  A.  C.  107,  reyertiing 
both  decisions  below,  Lords  Bramwell 
and  Field)  diss. — with  the  result  that 
Yagliano,  a  customer  of  the  bank,  and 
not  the  bank,  as  had  been  held  by  the 
Court  of  Appeal  and  by  Charles,  J.,  had 
to  bear  the  loss  of  more  than  70,0002., 
arising  from  the  payment  of  48  so-called 
bills. 

A  non-existing  person  is  none  the  less 
so  because  the  drawer  supposes  him  to 
be  a  real  one  :  CluUon  7.  AtUnborotigh, 
[1895]  2  Q.  B.  707,  C.  A. 
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CH..XVLS.  2. 

Bills  of 

Exchange 

{Act  of  1882). 

Bill  payable 
on  demand. 


Bill  payable 
at  a  future 
time. 


Omission  of 
date  in  bill 
payable  after 
date. 


Ante-dating 
and  post- 
dating. 


Definition  and 
requisites  of 
acceptance. 


Inchoate  in- 
struinents. 


(8)  Where  a  bill  is  expressed  to  be  payable  with  interest,  unless 
the  instrument  otherwise  proyides,  interest  runs  from  the  date  of 
the  bill,  and  if  the  bill  is  undated  from  the  issue  thereof. 

S.  10. — (1)  A  bill  is  payable  on  demand — 

(a)  Which  is  expressed  to  be  payable  on  demand,  or  at  sight,  or 

on  presentation ;  or 

(b)  In  which  no  time  for  payment  is  expressed. 

(2)  Where  a  bill  is  accepted  or  indorsed  when  it  is  oyerdue,  it 
shall,  as  regards  the  acceptor  who  so  accepts,  or  any  indorser  who 
BO  indorses  it,  be  deemed  a  bill  payable  on  demand. 

S.  11.  A  bill  is  payable  at  a  determinable  future  time  within  the 
meaning  of  this  Act  which  is  expressed  to  be  payable — 

(1)  At  a  fixed  period  after  date  or  sight. 

(2)  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 

event  which  is  certain  to  happen,  though  the  time  of 
happening  may  be  uncertain. 

An  instrument  expressed  to  be  payable  on  a  contingency  is  not 
a  bill,  and  the  happening  of  the  event  does  not  cure  the  defect. 

S.  12.  Where  a  bill  expressed  to  be  payable  at  a  fixed  period 
after  date  is  issued  undated,  or  where  the  acceptance  of  a  bill 
payable  At  a  fixed  period  after  sight  is  undated,  any  holder 
may  insert  therein  the  true  date  of  issue  or  acceptance,  and  the  bill 
shall  be  payable  accordingly. 

Provided  that  (1)  where  the  holder  in  good  faith  and  by  mistake 
inserts  a  wrong  date,  and  (2)  in  every  case  where  a  wrong  date  is 
inserted,  if  the  bill  subsequently  comes  into  the  hands  of  a  holder 
in  due  course  the  bill  shall  not  be  avoided  thereby,  but  shall  operate 
and  be  payable  as  if  the  date  so  inserted  had  been  the  true  date. 

S.  13. — (1)  Where  a  bill  or  an  acceptance  or  any  indorsement  on 
a  bill  is  dated,  the  date  shall,  unless  the  contrary  be  proved,  be 
deemed  to  be  the  true  date  of  the  drawing,  acceptance,  or  indorse- 
ment, as  the  case  may  be. 

(2)  A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated  or 
post-dated,  or  that  it  bears  date  on  a  Sunday. 

S.  17. — (1)  The  acceptance  of  a  bill  is  the  signification  by  the 
drawee  of  his  assent  to  the  order  of  the  drawer. 

(2)  An  acceptance  is  invalid  unless  it  complies  with  the  follow- 
ing conditions,  namely : 

(a)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee. 

The  mere  signature  of  the  drawee  without  additional 
words  is  sufi&cient. 

(b)  It  must  not  express  that  the  drawee  will  perform  his  pro- 

mise by  any  other  means  than  the  payment  of  money. 
S.  20. — (1)  Where  a  simple  signature  on  a  blank  stamped  paper 
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is  delivered  by  the  signer  in  order  that  it  may  be  converted  into  a  Ch.  XVI.  s.  2. 
bill,  it  operates  as  a  primd  facie  authority  to  fill  it  up  as  a  complete    £^^  ^^^ 

bill  for  any  amount  the  stamp  will  cover,  using  the  signature 

for  that  of  the  drawer,  or  the  acceptor,  or  an  indorser;  and,  in 
like  manner,  when  a  bill  is  wanting  in  any  nxaterial  particular,  the 
person  in  possession  of  it  has  a  primd  fade  authority  to  fill  up  the 
omission  in  any  way  he  thinks  fit. 

(2)  In  order  that  any  such  instrument  when  completed  may  be 
enforceable  against  any  person  who  became  a  party  thereto  prior  to 
its  completion,  it  must  be  filled  up  within  a  reasonable  time,  and 
strictly  in  accordance  with  the  authority  given.  Beasonable  time 
for  this  purpose  is  a  question  of  fact. 

Provided  that  if  any  such  instrument  after  completion  is  nego- 
tiated to  a  holder  in  due  course  it  shall  be  valid  and  effectual  for 
all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been 
filled  up  within  a  reasonable  time  and  strictly  in  accordance  with 
the  authority  given. 

S.  21. — (1)  Every  contract  on  a  bill,  whether  it  be  the  drawer's.  Delivery, 
the  acceptor's,  or  an  indorser's,  is  incomplete  and  revocable,  until 
delivery  of  the  instrument  in  order  to  give  effect  thereto. 

Provided  that  where  an  acceptance  is  written  on  a  bill,  and  the 
drawee  gives  notice  to  or  according  to  the  directions  of  the  person 
entitled  to  the  bill  that  he  has  accepted  it,  the  acceptance  then 
becomes  complete  and  irrevocable. 

(2)  As  between  immediate  parties,  and  as  regards  a  remote 
party  other  than  a  holder  in  due  course,  the  delivery — 

(a)  in  order  to  be  effectual  must  be  made  either  by  or  under  the 

authority  of  the  party  drawing,  accepting,  or  indorsing, 
as  the  case  may  be : 

(b)  may  be   shown  to  have  been  conditional  or  for  a  special 

purpose  only,  and  not  for  the  purpose  of  transferring 

the  property  in  the  bill. 
But  if  the  bill  be  in  the  hands  of  a  holder  in  due  course  a  valid 
dehvery  of  the  bill  by  all  parties  prior  to  him  so  as  to  make  them 
liable  to  him  is  conclusively  presumed. 

(3)  Where  a  bill  is  no  longer  in  the  possession  of  a  party  who 
has  signed  it  as  drawer,  acceptor,  or  indorser,  a  valid  and  uncon- 
ditional delivery  by  him  is  presumed  until  the  contrary  is  proved. 

Capacity  and  Authority  of  Parties. 

8.  22. — (1)  Capacity  to  incur  liability  as  a  party  to  a  bill  is  Capacity  of 
co-extensive  with  capacity  to  contract.  parties. 

Provided  that  nothing  in  this  section  shall  enable  a  corporation 
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Ch.  XVL  8.  2. 

BUUof 

Exchange 

{Act  of  1882). 


Signaturo 
essential  to 
liabilit}'. 


Foiged  or 

unauthorised 

signature. 


Procuration 
signatures. 


Person  signing 
as  agent  or 
in  representa- 
tive capacity. 


to  make  itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill  nnless 
it  is  competent  to  it  so  to  do  under  the  law  for  the  time  being  in 
force  relating  to  corporations. 

(2)  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or 
corporation  haying  no  capacity  or  power  to  incur  liability  on  a  bill, 
the  drawing  or  indorsement  entitles  the  holder  to  receive  payment 
of  the  bill,  and  to  enforce  it  against  any  other  party  thereto. 

S.  23.  No  person  is  liable  as  drawer,  indorser,  or  acceptor  of  a 
bill  who  has  not  signed  it  as  such  Qi) :  Provided  that 

(1)  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name,  he 
is  liable  thereon  as  if  he  had  signed  it  in  his  own  name : 

(2.)  The  signature  of  the  name  of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  signing  of  the  names  of  all  persons 
liable  as  partners  in  that  firm. 

S.  24.  Subject  to  the  provisions  of  this  Act,  where  a  signature  on 
a  bill  is  forged  or  placed  thereon  without  the  authority  of  the  person 
whose  signature  it  purports  to  be,  the  forged  or  unauthorized 
signature  is  wholly  inoperative,  and  no  right  to  retain  the  bill  or 
to  give  a  discharge  therefor  or  to  enforce  payment  thereof  against 
any  party  thereto  can  be  acquired  through  or  under  that  signature, 
unless  the  party  against  whom  it  is  sought  to  retain  or  enforce 
payment  of  the  bill  is  precluded  from  setting  up  the  forgery  or 
want  of  authority  (i). 

Provided  that  nothing  in  this  section  shall  afiect  the  ratification 
of  an  unauthorized  signature  not  amounting  to  a  forgery. 

S.  26.  A  signature  by  procuration  operates  as  notice  that  the 
agent  has  but  a  limited  authority  to  sign,  and  the  principal  is  only 
bound  by  such  signature  if  the  agent  in  so  signing  was  acting 
within  the  actual  limits  of  his  authority. 

S.  26. — (1)  Where  a  person  signs  a  bill  as  drawer,  indorser,  or 
acceptor,  and  adds  words  to  his  signature,  indicating  that  he  signs 
for  on  behalf  of  a  principal,  or  in  a  representative  character,  he 
is  not  personally  liable  thereon;  but  the  mere  addition  to  his 
signature  of  words  describing  him  as  an  agent,  or  as  filling  a 
representative  character,  does  not  exempt  him  from  personal 
liability. 

(2)  In  determining  whether  a  signature  on  a  bill  is  that  of  the 
principal  or  that  of  the  agent  by  whose  hand  it  is  written,  the 
construction  most  favourable  to  the  validity  of  the  instrument  shall 
be  adopted. 


{h)  See  Foster  v.  Mcunkinnon  (1869), 
L.  R.,  4  C.  P.  704,  where  a  person  sign- 
ing without  negligence  a  document  not 
believed  by  him  to  be  a  biU  was  held 


not  liable  thereon. 

(i)  See  Fagliaru)  y.  Bank  of  EnglMd 
(1889),  23  Q.  B.  D.  243,  C.  A. 


Sect.  2. — ^Bills  of  Exchange  (Consideration  for  a  Bill). 


459 


The  Condderation  for  a  BiU. 


Ch.  XVI.  s.  2. 

Bills  0/ 
Esochange. 


S.  27. — (1)  Valuable  consideration  for  a  bill  may  be  constituted  Vaiae  and 

JjY holder  for 

\    *  -I  «»  value. 

(a)  Any  consideration  sufficient  to  support  a  simple  contract ; 

(b)  An  antecedent  debt  or  liability.     Such  a  debt  or  liability  is 

deemed  valuable  consideration  whether  the  bill  is  payable 
on  demand  or  at  a  future  time. 

(2)  Where  value  has  at  any  time  been  given  for  a  bill  the  holder 
is  deemed  to  be  a  holder  for  value  as  regards  the  acceptor  and  all 
parties  to  the  bill  who  became  parties  prior  to  such  time. 

(8)  Where  the  holder  of  a  bill  has  a  lien  on  it,  arising  either 
from  contract  or  by  implication  of  law,  he  is  deemed  to  be  a  holder 
for  value  to  the  extent  of  the  sum  for  which  he  has  a  lien. 

S.  28. — (1)  An  accommodation  party  to  a  bill  is  a  person  who  Accommoda- 
has  signed  a  bill  as  drawer,  acceptor,  or  indorser,  without  receiving  p*^/   °^ 
Talue  therefor,  and  for  the  purpose  of  lending  his  name  to  some 
other  person. 

(2)  An  accommodation  party  is  liable  on  the  bill  to  a  holder  for 
Talue ;  and  it  is  immaterial  whether,  when  such  holder  took  the 
bill,  he  knew  such  party  to  be  an  accommodation  party  or  not. 

S.  30. — (1)  Every  party  whose  signature  appears  on  a  bill  is  Preaumption 
prima  facie  deemed  to  have  become  a  party  thereto  for  value.  ffoodftdtS" 

(2)  Every  holder  of  a  bill  is  primd  facie  deemed  to  be  a  holder 
in  due  course ;  but  if  in  an  action  on  a  bill  it  is  admitted  or  proved 
that  the  acceptance,  issue,  or  subsequent  negotiation  of  the  bill  is 
affected  with  fraud,  duress,  or  force  and  fear,  or  illegality,  the 
burden  of  proof  is  shifted,  unless  and  until  the  holder  proves  that, 
subsequent  to  the  alleged  fraud  or  illegality,  value  has  in  good 
fedth  been  given  for  the  bill  (k). 

[Secta.  31-38  relate  to  Negotiationa  of  Billa ;  as.  39-52  relate  to  Qeneial 
Dntiea  of  the  Holder.] 


Liabilities  of  Parties. 

S.  63. — (1)  A  bill,  of  itself,  does  not  operate  as  an  assignment  Fanda  in 
of  funds  in  the  hands  of  the  drawee  available  for  the  payment  ^rawee^ 
thereof  (2),  and  the  drawee  of  a  bill  who  does  not  accept  as  required 


{k)  When  fraud  ia  proved,  the  burden 
of  proof  ifi  on  the  holder  to  prove  both 
that  value  has  been  given  and  that  it  has 
been  given  in  good  faith  without  notice 
of  the  fraud.  TcUam  v.  Haslar  (1889), 
28  Q.  B.  D.  345. 

{I)  See  Eqpkinson  v.  Forster  (1874), 
L  R.,  19  £q.  74,  in  which  it  was  held 


that  the  payee  of  a  cheque  had  no  remedy 
against  a  banker  for  dishonouring  it ;  In 
the  matter  of  Brown  (1843),  2  Stoiy,  U.  S. 
fieps.  519. 

In  regard  to  cheques  the  very  im- 
portant result  follows  that,  although  the 
drawer  may  mean  to  transfer  his  whole 
balance  to  a  payee,  yet  if  he  overdraw 
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Liability  of 
acceptor. 


Oh.  XV [.  8.  2.  by  this  Act  is  not  liable  on  the  instmment.     This  sab-section  shall 

Biiu  of      ^Qi-  extend  to  Scotland. 
{Act  of  1882).      (2)  In  Scotland,  where  the  drawee  of  a  bill  has  in  his  hands 
fonds  available  for  the  payment  thereof,  the  bill  operates  as  an 
assignment  of  the  sum  for  which  it  is  drawn  in  favour  of  the 
holder,  from  the  time  when  the  bill  is  presented  to  the  drawee. 
S.  64.  The  acceptor  of  a  bill,  by  accepting  it, — 

(1)  Engages  that  he  will  pay  it  according  to  the  tenor  of  his 
acceptance : 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course : 

(a)  The  existence  of  the  drawer,  the  genuineness  of  his  signa- 
ture, and  his  capacity  and  authority  to  draw  the  bill : 

(b)  In  the  case  of  a  bill  payable  to  drawer's  order,  the  then  capa- 
city of  the  drawer  to  indorse,  but  not  the  genuineness  or 
validity  of  his  indorsement : 

(c)  In  the  case  of  a  bill  payable  to  the  order  of  a  third  person, 
the  existence  of  the  payee  and  his  then  capacity  to 
indorse,  but  not  the  genuineness  or  validity  of  his  indorse- 
ment. 

S.  66. — (1)  The  drawer  of  a  bill  by  drawing  it — 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  if  it  be  dishonoured 
he  will  compensate  the  holder  or  any  indorser  who  is  com- 
pelled to  pay  it,  provided  that  the  requisite  proceedings 
on  dishonour  be  duly  taken : 

(b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 

(2)  The  indorser  of  a  bill  by  indorsing  it — 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  if  it  be  dishonoured 
he  will  compensate  the  holder  or  a  subsequent  indorser 
who  is  compelled  to  pay  it,  provided  that  the  requisite 
proceedings  on  dishonour  be  duly  taken  ; 

(b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
genuineness  and  regularity  in  all  respects  of  the  drawer  s 
signature  and  all  previous  indorsements ; 

(c)  Is  precluded  from  denying  to  his  immediate  or  a  subsequent 
indorsee  that  the  bill  was  at  the  time  of  his  indorsement 
a  valid  and  subsisting  bill,  and  that  he  had  then  a  good 
title  thereto. 


Liability  of 
drawer  or 
indorser. 


by  however  slight  an  amount  the  banker 
may  dishonour  the  che<^ue;  e.g,,  if  A. 
owes  B.  95/.  and  gives  him  a  cheque  for 
that  amount  in  payment,  vet  if  A.*s 
balance  at  the  bank  be  only  94/.  the 


banker  is  not  only  not  A.'s  agent  to 
satisfy  B.'s  claim  as  far  as  A.'8  fundi 
will  ffo,  but  is  justified  in  disregarding 
B.'s  claim  altogether. 
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8.  66.  Where  a  person  signs  a  bill  otherwise  than  as  drawer  or  Ch.  XVI.  s.  2. 
acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  a  holder     ^^  ^^ 
in  due  course.  

S.  67.  Where  a  bill  is  dishonoured,  the  measure  of  damages,  siguh^bill 
which  shall  be  deemed  to  be  liquidated  damages,  shall  be   as  ^}^^^^  ^  ^' 

^  „  *  o  dorser. 

follows : —  „  - 

MeasTire  of 

(1)  The  holder  may  recover  from  any  party  liable  on  the  bill,  damagpM 
and  the  drawer  who  has  been  compelled  to  pay  the  bill  may  recover  tfdisholioui^ 
from  the  acceptor,  and  an  indorser  who  has  been  compelled  to  pay  ^il^* 

the  bill  may  recover  from  the  acceptor  or  from  the  drawer,  or  from 
a  prior  indorser — 

(a)  The  amount  of  the  bill : 

(b)  Interest  thereon  from  the  time  of  presentment  for  payment 

if  the  bill  is  payable  on  demand,  and  from  the  maturity 
of  the  bill  in  any  other  case  : 

(c)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and 

the  protest  has  been  extended,  the  expenses  of  protest. 

(2)  In  the  case  of  a  bill  which  has  been  dishonoured  abroad,  in 
lieu  of  the  above  damages,  the  holder  may  recover  from  the  drawer 
or  an  indorser,  and  the  drawer  or  an  indorser  who  has  been  com- 
pelled to  pay  the  bill  may  recover  from  any  party  liable  to  him,  the 
amount  of  the  re-exchange  with  interest  thereon  until  the  time  of 
payment. 

(3)  Where  by  this  Act  interest  may  be  recovered  as  damages, 
such  interest  may,  if  justice  require  it,  be  withheld  wholly  or  in 
part,  and  where  a  bill  is  expressed  to  be  payable  with  interest  at  a 
given  rate,  interest  as  damages  may  or  may  not  be  given  at  the 
same  rate  as  interest  proper. 

8.  68, — (1)  Where  the  holder  of  a  bill  payable  to  bearer  nego-  Transferor 
tiates  it  by  delivery  without  indorsing  it,  he  is  called  a  "  transferor  a^d  transferee. 
by  delivery." 

(2)  A  transferor  by  delivery  is  not  liable  on  the  instrument. 

(3)  A  transferor  by  delivery  who  negotiates  a  bill  thereby 
warrants  to  his  immediate  transferee  being  a  holder  for  value  that 
the  bill  is  what  it  purports  to  be,  that  he  has  a  right  to  transfer  it, 
and  that  at  the  time  of  transfer  he  is  not  aware  of  any  fact  which 
renders  it  valueless. 

Discliarge  of  Bill. 

8.  69. — (1)  A  bill  is  discharged  by  payment  in  due  course  by  or  Payment  in 
on  behalf  of  the  drawee  or  acceptor. 

"  Payment  in  due  course  "  means  payment  made  at  or  after  the 
maturity  of  the  bill  to  the  holder  thereof  in  good  faith  and  without 
notice  that  his  title  to  the  bill  is  defective. 
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1  "sinker  pay 
ing  demand 
di-alt  where- 
on indorse- 


Ch.  XVL  s.  2.      (2)  Subject  to  the  proyisions  hereinafter  contained,  when  a  bill 

^^a\     is  paid  by  the  drawer  or  an  indorser  it  is  not  discharged ;  but 
i^Aci  of  1882).       (a)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party  is 

paid  by  the  drawer,  the  drawer  may  enforce  payment 
thereof  against  the  acceptor,  but  may  not  re-issue  the 
biU. 
(b)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  payable 
to  drawer's  order  is  paid  by  the  drawer,  the  party  paying 
it  is  remitted  to  his  former  rights  as  regards  the  acceptor 
or  antecedent  parties,  and  he  may,  if  he  thinks  fit,  strike 
out  his  own  and   subsequent  indorsements,  and  again 
negotiate  the  bill. 
(3)  Where  an  accommodation  bill  is  paid  in  due  course  by  the 
party  accommodated  the  bill  is  discharged. 

S.  60.  When  a  bill  payable  to  order  on  demand  is  drawn  on  a 
banker,  and  the  banker  on  whom  it  is  drawn  pays  the  bill  in  good 
faith  and  in  the  ordinary  course  of  business,  it  is  not  incumbent  on 
men  is  orge  ^j^^  banker  to  show  that  the  indorsement  of  the  payee  or  any  sub- 
sequent indorsement  was  made  by  or  under  the  authority  of  the 
person  whose  indorsement  it  purports  to  be,  and  the  banker  is 
deemed  to  have  paid  the  bill  in  due  course,  although  such  indorse- 
ment has  been  forged  or  made  without  authority  (m). 

S.  61.  When  the  acceptor  of  a  bill  is  or  becomes  the  holder  of  it 
at  or  after  its  maturity,  in  his  own  right,  the  bill  is  discharged. 

S.  62. — (1)  When  the  holder  of  a  bill  at  or  after  its  maturity 
absolutely  and  unconditionally  renounces  his  rights  against  the 
acceptor  the  bill  is  discharged. 

The  renunciation  must  be  in  writing,  unless  the  bill  is  delivered 
up  to  the  acceptor. 

(2)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner  be 
renounced  by  the  holder  before,  at,  or  after  its  maturity;  but 
nothing  in  this  section  shall  affect  the  rights  of  a  holder  in  due 
course  without  notice  of  the  renunciation. 

S.  63. — (1)  Where  a  bill  is  intentionally  cancelled  by  the  holder 
or  his  agent,  and  the  cancellation  is  apparent  thereon,  the  biU  is 
discharged. 

(2)  In  like  manner  any  party  liable  on  a  bill  may  be  discharged 
by  the  intentional  cancellation  of  his  signature  by  the  holder  or  his 
agent.  In  such  case  any  indorser  who  would  have  had  a  right  of 
recourse  against  the  party  whose  signature  is  cancelled,  is  also 
discharged. 


Acceptor  the 
holder  at 
maturity. 

Express 
waiver. 


Cancellation. 


(m)  See  Bank  of  England  y.  V(igliano,      his  customer,  not  to  the  payee.   See  MoT' 
[1891]  A.  C.  107,  and  p.  455,  ante.  zcUi  t.  WiUicma  (18S0),  1  B.  &  Ad.  415 

The  banker's  liability  ordinarily  is  to 
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(8)  A  cancellation  made  unintentionally,  or  under  a  mistake,  or  Ch.  XVI.  s.  2. 
without  the  authority  of  the  holder,  is  inoperative ;  but  where  a  bill     j£!^  ^^ 

or  any  signature  thereon  appears  to  have  been  cancelled  the  burden 

of  proof  lies  on  the  party  who  alleges  that  the  cancellation  was 
made  unintentionally,  or  under  a  mistake,  or  without  authority. 

S.  64. — (1)  Where  a  bill  or  acceptance  is  materially  altered  Alteration  of 
without  the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  avoided 
except  as  against  a  party  who  has  himself  made,  authorised,  or 
assented  to  the  alteration,  and  subsequent  indorsers  (n). 

Provided  that, 

Where  a  bill  has  been  materially  altered,  but  the  alteration  is 
not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in 
due  course,  such  holder  may  avail  himself  of  the  bill  as  if 
it  had  not  been  altered,  and  may  enforce  payment  of  it 
according  to  its  original  tenor. 

(2)  In  particular  the  following  alterations  are  material,  namely, 
any  alteration  of  the  date,  the  sum  payable,  the  time  of  payment, 
the  place  of  payment,  and,  where  a  bill  has  been  accepted  generally, 
the  addition  of  a  place  of  payment  without  the  acceptor's  assent. 

S.  66. — (1)  Where  a  bill  of  exchange  has  been  protested  for  dis-  Acceptance 
honour  by  non-acceptance,  or  protested  for  better  security,  and  is  ^j7}(^  protest, 
not  overdue,  any  person,  not  being  a  party  already  liable  thereon, 
may,  with  the  consent  of  the  holder,  intervene  and  accept  the  bill 
supra  protest,  for  the  honour  of  any  party  liable  thereon,  or  for  the 
honour  of  the  person  for  whose  account  the  bill  is  drawn. 

(2)  A  bill  may  be  accepted  for  honour  for  part  only  of  the  sum 
for  which  it  is  drawn. 

(8)  An  acceptance  for  honour  suprd  protest  in  order  to  be  valid 
must — 

(a)  be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance 

for  honour : 

(b)  be  signed  by  the  acceptor  for  honour  : 

(4)  Where  an  acceptance  for  honour  does  not  expressly  stato  for 
whose  honour  it  is  made,  it  is  deemed  to  be  an  acceptance  for  the 
honour  of  the  drawer. 

(5)  Where  a  bill  payable  after  sight  is  accepted  for  honour,  its 
maturity  is  calculated  ffom  the  date  of  the  noting  for  non- 
acceptance,  and  not  from  the  date  of  the  acceptance  for  honour. 

(n)  The  acceptor  of  a    bill  owes  no  boroiigh,  [1895]  1  Q.  B.  636 ,  0.  A.,  diss, 

duty  to  the  drawer,  or  to  any  one  taking  Lopes,  J.     In  this  case  a  biU  for  5002. 

the  bill,  other  than  to  pay  the  bill  on  was  altered  by  the  drawer  into  a  bill  lor 

presentment,  so  that  if  the  bill  be  ac-  3,5002. ;  the  stamp  was  large  enough  to 

cepted  as  presented,  the  acceptor  is  not  cover  the  larger  amount,  and  there  were 

liable,  eren  if  negligent,  to  a  holder  for  spaces  in  which  the  necessary  words  and 

▼alne  of  a  biU  frandulently  altered  after  figures  were  written  after  acceptance, 
acceptance  :  ScholJUldr.  Earl  of  Londes- 
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Ch.  xvl  s.  2. 

Bills  of 

Exchange 

{Act  of  1882). 

Liability  of 
acceptor  for 
honour. 


Presentment 
to  acceptor 
for  honour. 


Payment  for 
honour  mprd 
protest. 


8,  66. — (1)  The  acceptor  for  honour  of  a  bill  by  accepting  it 
engages  that  he  will,  on  due  presentment,  pay  the  bill  according  to 
the  tenor  of  his  acceptance,  if  it  is  not  paid  by  the  drawee,  provided 
it  has  been  duly  presented  for  payment,  and  protested  for  non- 
payment, and  that  he  receives  notice  of  these  facts. 

(2)  The  acceptor  for  honour  is  liable  to  the  holder  and  to  all 
parties  to  the  bill  subsequent  to  the  party  for  whose  honour  he  has 
accepted. 

S.  67. — (1)  Where  a  dishonoured  bill  has  been  accepted  for 
honour  supra  protest,  or  contains  a  reference  in  case  of  need,  it  must 
be  protested  for  non-payment  before  it  is  presented  for  payment  to 
the  acceptor  for  honour,  or  referee  in  case  of  need. 

(2)  Where  the  address  of  the  acceptor  for  honour  is  in  the  same 
place  where  the  bill  is  protested  for  non-payment,  the  bill  must  be 
presented  to  him  not  later  than  the  day  following  its  maturity ;  and 
where  the  address  of  the  acceptor  for  honour  is  in  some  place  other 
than  the  place  where  it  was  protested  for  non-payment,  the  bill 
must  be  forwarded  not  later  than  the  day  following  its  maturity  for 
presentment  to  him. 

(8)  Delay  in  presentment  or  non-presentment  is  excused  by  any 
circumstance  which  would  excuse  delay  in  presentment  for  payment 
or  non-presenbment  for  payment. 

(4)  When  a  bill  of  exchange  is  dishonoured  by  the  acceptor  for 
honour  it  must  be  protested  for  non-payment  by  him. 

S.  68. —  (])  Where  a  bill  has  been  protested  for  non-payment, 
any  person  may  intervene  and  pay  it  suprd.  protest  for  the  honour  of 
any  party  liable  thereon,  or  for  the  honour  of  the  person  for  whose 
account  the  bill  is  drawn. 

(2)  Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honour 
of  different  parties,  the  person  whose  payment  will  discharge  most 
parties  to  the  bill  shall  have  the  preference. 

(8)  Payment  for  honour  supra  protest,  in  order  to  operate  as 
such  and  not  as  a  mere  voluntary  payment,  must  be  attested  by  a 
notarial  act  of  honour  which  may  be  appended  to  the  protest  or 
ibrm  an  extension  of  it. 

(4)  The  notarial  act  of  honour  must  be  founded  on  a  declaration 
made  by  the  payer  for  honour,  or  his  agent  in  that  behalf,  declaring 
his  intention  to  pay  the  bill  for  honour,  and  for  whose  honour  be 
pays. 
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Lost  Instruments.  ^ais  of 


S.  69.  Where  a  bill  has  been  lost  before  it  is  overdue,  the 


Exchange. 


t  <ia  i«      Holder's  right 

person  who  was  the  holder  of  it  may  apply  to  the  drawer  to  give  to  duplicate 
him  another  bill  of  the  same  tenour,  giving  security  to  the  drawer  °^^°^*  ^^• 
if  required  to  indemnify  him  against  all  persons  whatever  in  case 
the  bill  alleged  to  have  been  lost  shall  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give  such 
duplicate  bill,  he  may  be  compelled  to  do  so. 

S.  70.  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  Action  on 
judge  may  order  that  the  loss  of  the  instrument  shall  not  be  set  up,  ^ 
provided  an  indemnity  be  given  to  the  satisfeLction  of  the  court  or 
judge  against  the  claims  of  any  other  person  upon  the  instrument 
in  question. 


Sect.  3. — Cheques  on  a  Banker. 

By  the  Bills  of  Exchange  Act,  1882,— 

S.  73.  A  cheque  is  a  bill  of  exchange  drawn  on  a  banker  payable  Cheque 

^^  1  /  \  defined. 

on  demand  (o). 

Except  as  otherwise  provided  in  this  Part,  the  provisions  of  this 
Act  applicable  to  a  bill  of  exchange  payable  on  demand  apply  to  a 
cheque. 

S.  74.   Subject  to  the  provisions  of  this  Act —  Presentment 

(1)  Where  a  cheque  is   not  presented  for  payment  within  a  paynfent 
reasonable  time  of  its  issue,  and  the  drawer  or  the  person  on  whose 
account  it  is  drawn  had  the  right  at  the  time  of  such  presentment 

as  between  him  and  the  banker  to  have  the  cheque  paid  and  suffers 
actual  damage  through  the  delay,  he  is  discharged  to  the  extent  of 
such  damage,  that  is  to  say,  to  the  extent  to  which  such  drawer  or 
person  is  a  creditor  of  such  banker  to  *a  larger  amount  than  he 
would  have  been  had  such  cheque  been  paid. 

(2)  In  determining  what  is  a  reasonable  time  regard  shall  be  had 
to  the  nature  of  the  instrument,. the  usage  of  trade  and  of  bankers, 
and  the  facts  of  the  particular  case. 

(3)  The  holder  of  such  cheque  as  to  which  such  drawer  or  person 
is  discharged  shall  be  a  creditor,  in  lieu  of  such  drawer  or  person, 
of  such  banker  to  the  extent  of  such  discharge,  and  entitled  to 
recover  the  amount  from  him. 

(o)  See  McLean  y.  Clydesdale  Bcmhing      and  as  to  banker's  obligation  to  pay,  see 
Oo,  (1888),  9  App.  Cas.  95 ;  Bellwiny  y.      ante,  p.  455,  {q). 
Marjmbandcs  (1852),  7  Ex.  at  p.  404 ; 

C.C.  H   H 
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Ch.  XVI.  8.  3.      g.  76.  The  duty  and  authority  of  a  banker  to  pay  a  cheque 
C%«|M«^o?i-  a  ^a^^  Qn  1jJj32  ijy  jiig  customer  are  determined  by — 
{Act  of  1882).      (1)  Countermand  of  payment : 

(2)  Notice  of  the  customer's  death. 


RevocntioTi 
of  banker's 
authority. 


[Sects.  76 — 82  relate  to  crossed  cheqaes.] 


Promissory 
note  defined. 


Delirery 
necessary. 

Joint  and 
several  notes. 


Note  payable 
on  demand. 


Sect.  4. — Promissory  Notes. 

Sections  88—88  of  the  Bills  of  Exchange  Act,  1882,  enact  on 
this  subject  as  follows : — 

S.  88. — (1)  A  promissory  note  is  an  unconditional  promise  in 
writing  made  by  one  person  to  another  signed  by  the  maker, 
engaging  to  pay,  on  demand  or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  money,  to,  or  to  the  order  of,  a  specified 
person  or  to  bearer. 

(2)  An  instrument  in  the  form  of  a  note  payable  to  maker's  order 
is  not  a  note  within  the  meaning  of  this  section  unless  and  until  it 
is  indorsed  by  the  maker. 

(3)  A  note  is  not  invalid  by  reason  only  that  it  contains  also  a 
pledge  of  collateral  security  with  authority  to  sell  or  dispose 
thereof. 

(4)  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both 
made  and  payable  within  the  British  Islands  is  an  inland  note. 
Any  other  note  is  a  foreign  note. 

S.  84.  A  promissory  note  is  inchoate  and  incomplete  until  de- 
livery thereof  to  the  payee  or  bearer. 

S.  86. — (1)  A  promissory  note  may  be  made  by  two  or  more 
makers,  and  they  may  be  liable  thereon  jointly,  or  jointly  and 
severally  according  to  its  tenour. 

(2)  Where  a  note  runs  "I  promise  to  pay"  and  is  signed  by 
two  or  more  persons  it  is  deemed  to  be  their  joint  and  several  note. 

S.  86. — (1)  Where  a  note  payable  on  demand  has  been  indorsed, 
it  must  be  presented  for  payment  within  a  reasonable  time  of  the 
indorsement.     If  it  be  not  so  presented  the  indorser  is  discharged. 

(2)  In  determining  what  is  a  reasonable  time,  regard  shall  he 
had  to  the  nature  of  the  instrument,  the  usage  of  trade,  and  the 
facts  of  the  particular  case. 

(8)  Where  a.  note  payable  on  demand  is  negotiated,  it  is  not 
deemed  to  be  overdue,  for  the  purpose  of  affecting  the  holder  with 
defects  of  title  of  which  he  had  no  notice,  by  reason  that  it  appears 
that  a  reasonable  time  for  presenting  it  for  payment  has  elapsed 
since  its  issue. 
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S.  87. — (1)  Where  a  promissory  note  is  in  the  body  of  it  made  ^h-  XVI.  s.  4. 
payable  at  a  particular  place,  it  must  be  presented  for  payment  at    ^^^^ 

that  place  in  order  to  render  the  maker  liable.     In  any  other  case,  

presentment  for  payment  is  not  necessary  in  order  to  render  the  of  uote  for 
maker  liable.  payment. 

(2)  Presentment  for  payment  is  necessary  in  order  to  render  the 
indorser  of  a  note  liable. 

(8)  Where  a  note  is  in  the  body  of  it  made  payable  at  a  parti- 
cular place,  presentment  at  that  place  is  necessary  in  order  to 
render  an  indorser  liable ;  but  when  a  place  of  payment  is  indicated 
by  way  of  memorandum  only,  presentment  at  that  place  is 
sufficient  to  render  the  indorser  liable,  but  a  presentment  to  the 
maker  elsewhere,  if  sufficient  in  other  respects,  shall  also  suffice. 

S.  88.  The  maker  of  a  promissory  note  by  making  it —  Liability  of 

(1)  Engages  that  he  will  pay  it  according  to  its  tenour ; 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 

S.  89. — (1)  Subject  to  the  provisions  in  this  Part  and,  except  as  Application 
by  this  section  provided,  the  provisions  of  this  Act  relating  to  bills  \^  ^^^  ' 
of  exchange  apply,  with  the  necessary  modifications,  to  promissory 
notes. 

(2)  In  applying  those  provisions  the  maker  of  a  note  shall  be 
deemed  to  correspond  with  the  acceptor  of  a  bill,  and  the  first 
indorser  of  a  note  shall  be  deemed  to  correspond  with  the  drawer  of 
an  accepted  bill  payable  to  drawer's  order. 

(3)  The  following  provisions  as  to  bills  do  not  apply  to  notes ; 
namely,  provisions  relating  to — 

(a)  Presentment  for  acceptance ; 

(b)  Acceptance; 

(c)  Acceptance  supra  protest ; 

(d)  Bills  in  a  set. 

(4)  Where  a  foreign  note  is  dishonoured,  protest  thereof  is 
unnecessary. 


[For  sects.  91  and  97,  sus  to  signature,  and  general  savings,  see  p.  453,  anit,'\ 
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GUARANTEES  AND   INDEMNITIES. 


[See  De  Colyar  on  Guarantees^  2nd  ed.,  A.D.  1885  ;  SmiWs  Mercantile  Law, 

10th  ed.,  A.D.  1890.] 
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General 
nature  of  the 
contract  of 
guarantee. 


Sect.  1. — General  Natvre  of  Contract  of  Guarantee, 

The  general  nature  of  a  contract  of  guarantee  is  sufficiently 
simple.  It  is  a  collateral  engagement,  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  (a),  as  distinguished  from  an 
original  and  direct  engagement  for  the  party's  own  act.  It  is 
therefore  of  the  essence  of  this  contract,  that  there  should  be  some 
one  liable  as  principal  {b) ;  and,  accordingly,  where  one  party 
agrees  to  become  responsible  for  another,  the  former  incurs  no 
obligation  as  surety,  if  no  valid  claim  ever  arises  against  the 
principal ;  whilst,  on  the  other  hand,  the  liability  of  the  surety 
upon  a  claim  which  is  good  as  against  the  principal,  ceases  so 
soon  as  such  claim  is  extinguished. 

But  the  rule  that  a  party  cannot  be  liable  upon  a  contract  of 
guarantee,  unless  the  principal  be  also  liable,  is,  in  some  cases, 
true  in  form  or  words,  rather  than  in  substance.  Thus,  in  the 
case  of  a  guarantee  to  answer  for  the  price  of  goods  not  necessaries, 
to  be  sold  to  an  infant,  or  other  person  incompetent  to  contract, 
there  is  no  doubt  that  the  party  guaranteeing,  though  professedly 
contracting  only  in  the  character  of  a  surety,  would  be  responsible : 
for,   either  he  could  not  urge  the  incapacity  of  the   supposed 


(a)  See  Statute  of  Frauds,  29  Car.  2, 
c.  3,  8.  4,  p.  102,  ante. 


(&)  Per  Lord  Selbome,  in  Zakeman  t 
MmintHephen  (1874),  L.  R.,  7  H.  L.  17. 
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principal ;  or  he  might,  hy  constmction  of  law,  be  himself  treated  ^"-  XVII.  s.  i. 
S8  the  principal.  ^^"^^ 

We  have  already  seen  that,  in  the  case  of  every  simple  contract,     Gantract  of 

a  consideration  is  necessary  to  give  it  validity.     And  we  now 

remark  further  that,  in  the  case  of  a  guarantee,  the  mere  existence  Consideration 
of  the  debt,  default,  or  miscarriage,  in  respect  of  which  it  is  given, 
is  not  a  sufficient  consideration  to  support  it :   so  that,  unless 
there    be   some  further  consideration    for    the    promise    of   the 
guarantor,  such  promise  will  be  void. 

Thus,  a  promise  to  pay  a  debt  already  incurred  by  another,  is  Past  consi- 
not  binding  without  some  new  consideration,  such  as  forbear-  sufficient!^" 
ance  (c) ;  or  without  showing  that  such  past  consideration  was 
moved  at  the  defendant's  request  (d).  And  even  in  the  case  of  a 
promissory  note  given  by  way  of  guarantee  for  a  past  debt,  if  it  be 
shown  that  there  was  no  consideration,  such  as  forbearance,  this 
will  be  an  answer  to  an  action  on  the  note  (e). 

But  a  guarantee  of  a  debt  already  incurred ;  or  of  such  a  debt  Guarantee  of 
and  a  debt  to  be  afterwards  incurred,  given  in  consideration  of  a  consideration 
future  advance  of  money  or  sale  of  goods,  by  the  creditor  to  the  oVm^^« 
original  debtor,  is  good  (/).     And  it  was  probably  on  this  ground, 
that  the  following  memorandum  was  held  to  be  sufficient : — ''  I 
hereby  guarantee  the  pr$8ent  account  of  Miss  H.  M.,  dv£  to 
B.  T.  S.  &  Co.,  of  112Z. ;   and  what  she  may  contract  from  this 
date  to  the  80th  September  next "  (g). 

So  where,  in  consideration  of  advances  made  and  to  be  made  to  Guarantee  of 
A.  and  B.,  the  defendant  guaranteed  to  A.  and  B.  the  repayment  ^aneesT*^ 
of  the  said  advances,  this  was  held  to  be  good  (h). 

And  a  guarantee  will  be  good,  although  it  may  be  doubtful 
whether  it  referred  to  a  past  or  a  future  credit, — ^provided  it  appear 
firom  all  the  circumstances  that  the  parties  contemplated  the 
latter  (i) ;  and  evidence  is  admissible  to  show  what  the  transaction 
really  was  (k).  For  one  consideration  to  be  done  on  the  one  side 
stated  in  a  document  is  at  all  events  primd  facie  consideration 
for  all  that  is  to  be  done  on  the  other,  and  all  the  premises  are  to 


(c)  See  French  v.  French  (1841),  2  M. 
k,  6.  644. 

(d)  See  Payne  v.  Wil8<m  (1827),  7  B. 
&  0.  423 ;  Johnson  y.  Mchais  (1845),  1 
C.  R  261,  261,  n.  (a). 

{e)  drafts  t.  BedU  (1861),  11  C.  B. 
172. 

(/)  See  WhUe  v.  Woodward  (1848),  5 
C.  B.  810 ;  B<ryd  y.  MoyU  (1846),  2  C.  B. 
644 ;  Johnstm  y.  Nicholls  (1845),  1  C.  B. 
261 ;  and  see  Wssthead  y.  Sproson  (1861), 
6  H.  &  N.  728. 

ig)  Mussell  y.  Mosdey  (1822),  3  B.  & 
B.  211. 


{h)  Chapman  y.  SuUon  (1846),  2  C.  B. 
634.  As  to  continuing  guarantee,  see 
Wood  y.  Priestner  (1867),  L.  R.,  2  Ex. 
282,  Ex.  Ch.,  and  post,  p.  480  et  seq. 

(i)  Colboum  y.  Dawson  (1851),  10 
C.  B.  766  ;  Steele  y.  Hoe  (1849),  14  Q.  B. 
431 ;  Edward  y.  Jevons  (1849),  8  C.  B. 
436 ;  Ooldshede  y.  Swan  (1847),  1  Exch. 
164 ;  Bro<mi  y.  Bachelor  (1866),  1  H.  & 
N.  266. 

(k)  Ooldshede  y.  Sivan  (1847),  1  Exch. 
164  ;  and  see  Butcher  y.  Steuart  (1843), 
11  M.  &  W.  857 ;  ITaigh  y.  Brooks  (1839), 
10  A.  k  E.  309. 
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Ch.  XVII.  8. 1. 

OenercU 
Nature  of 
Oontrad  of 
OiMrcmUe. 

Consideration 
need  not  be 
direct. 


be  referred  to  all  the  considerations  (Q.  Bat  if  it  appear  on 
looking  at  the  facts,  that  the  parties  did  not  necessarily  contemplate 
fatnre  advances,  the  guarantee  will  be  void  (m). 

It  must  be  borne  in  mind,  however, — as  was  observed  by  Best, 
C.J.,  in  the  case  of  MorUy  v.  Boothby  (n), — ^that  "  no  Court  of 
Common  Law  has  ever  said,  that  there  should  be  a  consideration 
directly  between  the  persons  giving  and  receiving  the  guarantee. 
It  is  enough  if  the  person  for  whom  the  guarantor  becomes  surety 
receives  a  benefit,  or  the  person  to  whom  the  guarantee  is  given 
suffer  inconvenience,  as  an  inducement  to  the  surety  to  become 
guarantee  for  the  principal  debtor." 


When  a  pro- 
mise to  in- 
demnify is 
implied,  by 
law,  and  see 
ante,  p.  43. 


BiUsof 
exchange. 


Sect.  2. — Implied  Indemnities. 

In  many  cases  the  law  implies  a  promise  to  indemnify.  Thus, 
where  there  is  a  parol  demise  by  a  lessee  to  an  under-tenant,  there 
is  an  implied  promise  by  the  former  to  the  latter,  to  indenmify 
him  against  any  distress  which  may  be  made  by  the  superior  land- 
lord, for  the  rent  due  to  him, — so  long,  at  least,  as  the  under- 
tenant pays  his  rent  to  his  immediate  landlord  (o). 

So,  if  A.  become  surety  or  bail  for  B.,  at  his  request,  the  law 
implies  a  promise  by  B.  to  indemnify  him  (p).  So  where  A. 
entered  into  a  recognizance  of  bail  for  B.,  on  the  removal  by 
certiorari  of  an  indictment  for  conspiracy,  from  the  Central 
Criminal  Court  to  the  Court  of  Queen's  Bench ;  and  B.  was  con- 
victed, and  the  recognizances  estreated  for  the  non-payment  of  the 
prosecutor's  costs :  it  was  held  that  A.  might  sue  B.,  as  upon 
an  implied  indemnity  (g).  So  there  is,  even  at  law,  an  implied 
contract  between  sureties,  to  contribute  equally  in  discharging  the 
demands  for  which  they  become  responsible  for  their  principal  (r). 

And  so  as  regards  bills  of  exchange  and  the  respective  and 
mutual  rights  and  liabilities  of  holders,  drawers,  acceptors  and 
indorsers  it  was  laid  down  by  Lord  SeWome,  L.C.,  in  the  House 
of  Lords  («),  that  though  there  was  no  contract  for  suretyship 
between  them,  yet  there  was  '*  a  primary  and  secondary  liability  of 


(0  ffarria  v.  FmdbUs  (1872),  L.  R, 
7  Ex.  235. 

(w)  Bell  V.  Welih  (1850),  9  C.  B.  164. 

(n)  Morley  v.  Boothby  (1826),  3  Bing. 
107. 

(o)  Rancoek  v.  Caffyn  (1832),  3  Bing. 
868. 

(p)  Per  Ashhurat,  J.,  Toussaint  v. 
MartinnarU  (1787),  2  T.  R.  100,  104. 

{q)  Jones  v.  Orchard  (1866),  16  C.  B. 
14.     A  contract  to  indemnify  the  bail, 


in  a  criminal  case,  against  the  conse- 
quences of  the  principal's  failing  to 
appear  on  the  trial  of  the  indictment, 
is  contrary  to  pnblic  policy ;  and  see 
Herman  v.  Jeuchner  (1886),  16  Q.  B.  D. 
661,  and  p.  90,  ante. 

(r)  Daviea  y.  Bumphreyt  (1840),  6  H. 
&  W.  163,  168. 

(«)  DwncaUy  Fox  A  Co,  v.  North  and 
South  Wales  Bank  (1880),  6  App.  Cas.  1. 
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two  persons  for  one  and  the  same  debt,  the  debt  being  as  between  CH.xyiI.s.  2. 
the  two,  that  of  one  of  those  persons  only,  and  not  equally  of  both,  jj^^^ 

BO  that  the  other,  if  he  should  be  compelled  to  pay  it,  would  be 

entitled  to  reimbursement  from  the  person  by  whom  (as  between  the 
two)  it  ought  to  have  been  paid  .  .  •  .  The  liability  of  the  indorser 
to  the  holder  is  by  law  merchant  conditional,  and  only  secondary  : 
but,  when  the  conditions  required  by  that  law  are  fulfilled,  it 
becomes  absolute,  and  is  that  of  a  principal;  and  the  indorser's 
right,  if  he  pays  the  holder,  to  recover  over  against  the  acceptor, 
is  not  founded  on  any  agreement  between  him  and  the  acceptor 
(who  is  as  likely  as  not  to  be  a  stranger  without  any  communi- 
cation with  him  before  the  indorsement),  but  is  established  by  the 
same  law."  The  respective  duties  of  a  holder  are  now  regulated 
by  ss.  38 — 52,  and  the  liabilities  of  acceptors,  drawers,  and 
indorsers  by  ss.  63 — 57  of  the  Bills  of  Exchange  Act,  1882, 
45  &  46  Vict.  c.  61  (ante,  Ch.  XVI.). 

So  the  law  implies  a  promise  on  the  part  of  the'  principal,  to 
indemnify  his  agent  against  any  liability  which  he  may  incur  from 
the  execution  of  his  authority  (t). 

But  there  cannot  be  an  implied  contract  to  indemnify,  in  any  Only  in  the 
ease  where  the  party  has  entered  into  an  express  contract  as  to  the  ^J^  ^ 
same  subject-matter  (u).  contract. 

Where  a  party  is  either  expressly  or  impliedly  indemnified  Right  of  the 
against  the  demand  of  a  third  person,  he  has  no  right,  without  ^^  ^  ^' 
express  authority,  to  defend  an  action  by  the  latter,  and  then  to  cover  costs. 
claim  the  costs  of  such  defence   from  the  surety;   unless,  in 
defending  the  action  and  incurring  such  costs,  he  has  acted  as  a 
reasonable  and  prudent  man,  unindemnified,  would  have  acted  in 
his  own  case  (x).    And  a  defendant  who  has  a  claim  to  contribution 
or  indemnity  over  against  one  who  is  not  a  defendant,  can  bring 
him  in  by  the  third  party  procedure  (y),  and  in  the  same  way  a 
defendant  claiming  indemnity  or  contribution  from  a  co-defendant 
may  have  such  question  determined  in  the  action  (0). 

The  general  rule  is,  that  there  is  no  contribution  amongst  wrong-  No  contribn- 

_  1  «         t         lion  smonsst 

doers ;  so  that  where  one  man  does  an  act  at  the  instance  of  another,  wrongdoers. 
which  the  former  must  be  taken  to  have  known  to  be  against 
law,  even  an  express  promise  to  indemnify  him  is  void  (a).    And 


(0  TF'eatroppy,  SoUmum  (1849),  8  C.  B. 

345. 

(«)  Ante,  p.  48.  And  see  Upton  v. 
Fer^itS8(m  (1888),  8  M.  &  So.  88. 

(x)  Broom  v.  Hall  (1859),  7  C.  B., 
N.  S.  503.  Where  the  action  has  been 
properly  defended,  the  indemnity  covers 
the  whole  costs,  and  not  merely  the  taxed 
costs  of  the  defence ;  Hoico/rd  v.  Lovegrove 
(1870),  L.  R.,  6  Ex.  43  ;  and  see  also  as 


to  '*  reasonably  defending,"  Hcmmumd 
V.  Buasey  (1887),  20  Q.  B.  D.  79,  C.  A. 

(y)  R.  S.  C.  1888,  Ord.  XVI.,  rr.  48- 
55  ;  and  see  notes  thereto  in  the  Annual 
Practice. 

(2)  R.  S.  C.  1888,  Ord.  XVI.,  r.  56. 

(a)  Martyn  v.  BlUhman  (1611),  Yelv. 
197 ;  ahackell  v.  RosieT  (1836),  3  Scott, 
59 ;  and  see  Fivaz  t.  NicholU  (1846),  2 
C.  B.  601. 
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Ch.  XVII.  8. 2.  in  Merryweather  v.  Nixan  (b)  /  in  which  this  doctrine  was  recognized 

iJS^.  »°d  acted  upon,  Lord  Kenyan  said  that  the  decision  would  not 

"-—  affect  cases  of  indemnity,  where  one  man  employed  another  to 

Merrwmather  ^^  ^^^  ^^*  unlawful  in  themsolves,  for  the  purpose  of  asserting  a 

V.  Nixan.         right. 

And  it  seems,  that  where  an  agent  commits  an  offence  for  which 
his  principal  is  criminally  responsible, — as,  for  instance,  where  the 
editor  of  a  newspaper  publishes  a  libel, — the  principal,  the  pro- 
prietor of  such  newspaper,  cannot  recover  from  the  agent  any 
damages  which  he,  the  principal,  may  have  sustained  by  haying 
been  convicted  of  such  offence,  although  the  agent  acted  in  the 
matter  without  his  knowledge  or  consent  (c). 


Sect.  8. — Requirement  of  Signed  Writing  by  Statute  of  Frauds, 
(a)  Application  of  Statute  to  Collateral  Engagements  only* 

Ouaranteos  The  Statute  of  Frauds,  29  Car.  2,  c.  8,  s.  4  (p.  102,  ante),  provides 

writing  "  ^^^  ^^  action  shall  be  brought,  whereby  to  charge  the  defendant 

^J^  dfl**^*^  ^V^^  *^y  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized  "  {d). 
Let  us,  first,  consider  to  what  cases  this  statute  applies. 
Application  of     It  is  clearly  settled  that  the  statute  applies  only  to  collateral 
to  collateral     engagements ;  and  that  it  has  not,  either  in  its  words  or  principle, 
engagements    any  reference  to  cases  where  there  is  an  original  promise  to  pay  a 
Lakeman  v      ^®^*  ^^  satisfy  a  demand  or  damages,  for  which  no  other  person 
MmmtsUphen.  was  intended  or  expected  to  be  responsible  (e).     As  it  is  put  in  the 
LameU^^      headnote  to  the  leading  case  of  Birkmyr  v.  Darnell {f):   "A 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another, 
for  which  that  other  remains  liable,  must  be  in  writing  to  satisfy 
the  Statute  of  Frauds.     Contra,  where  the  other  does  not  remain 
liable."   Therefore  where  the  defendant  undertook  that  a  horse  to  be 
delivered  to  A.  by  the  plaintiff,  should  be  re-delivered  safe  by  A.  to 

(&)  Merryweather  y.  Nixan  (1799),  S  Law  Amendment  (Scotland)  Act,  1856, 

T.  R.  186 ;  16  R.  R.  810  ;  and  see  per  19  &  20  Vict  c.  60,  is  similar  to  this. 

Best,  C.  J.,  Adamson  y.  Jarns  (1827),  (e)  Lakeman  y.  Mounisiephen  (1874)^ 

12  Moore,  241.  L.  R.,  7  H.  L.  17. 

(c)  Colbum  y.  Patnun-e  (1834),   1  C.  (/)  Birkmyr  v.  DameU  (1705),  Salt 
M.  &  R.  73,  84,  n.  (a).  27 ;  1  Sm.  L.  C. 

(d)  The  6tli  section  of  the  Mercantile 
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the  plaintiff,  this  was  held  a  collateral  undertaking,  for  "  where  the  Ch.XVII.s.3. 
undertaker  comes  in  aid  only  to  procure  a  credit  to  the  party,  in    9^^^^^^^ 
that  case  there  is  a  remedy  against  hoth,  and  both  are  answerable     Frauds), 
according  to   their  distinct  engagement;   but  where  the   whole 
credit  is  given  to  the  undertaker  so  that  the  other  party  is  but 
his  servant,  this  is  not  a  collateral  undertaking  "  (p). 

The  statute,  however,  applies  as  well  to  contracts  to  be  answer- 
able for  the  debt  of  another,  as  to  engagements  to  satisfy  damages 
recovered  or  recoverable  against  another ;  and  it  is  not  necessary 
that  the  third  party  should  have  requested  the  person  giving  the 
guarantee  to  enter  into  the  engagement,  or  that  he  should  be  in 
any  manner  a  party  thereto. 

The  question,  therefore,  whether  any  particular  case  comes  When  the  en- 
within  this  clause  of  the  statute,  depends  on  whether  the  result  of  ^^™^  '* 
the  contract  is,  to  create  any  primary  liability  on  the  part  of  the  within  the 
defendant  (h).  And  accordingly  it  is  held,  that  if  the  person  for 
whose  use  goods  are  furnished  upon  the  defendant's  guarantee,  be 
liable  to  the  vendor,  the  defendant's  engagement,  though  it  may 
have  been  the  chief  inducement  to  the  plaintiff  to  supply  the  goods, 
is  collateral,  and  must  be  reduced  into  writing  (i).  Thus,  where 
the  plaintiff  was  induced  to  send  goods  to  a  person  with  whom  he 
was  unacquainted,  by  the  defendant's  verbal  promise  that  '^  he 
would  see  the  plaintiff  paid ;  "  and  the  plaintiff  debited  the  party 
receiving  the  goods  ;  it  was  held  that  the  defendant's  promise  was 
within  the  statute :  and  the  Court  overruled  a  distinction  which 
had  formerly  been  taken,  between  a  promise  to  pay  giveu  before, 
and  one  given  after  the  delivery  of  the  goods  {j) ;  and  held  that 
the  statute  applied  in  all  cases,  where  the  person  for  whose  use  the 
goods  are  supplied  is  liable  at  all  (ft). 

Whether  the  engagement  was  original   or  collateral — that  is,  Katnie  of 
whether  it  was  binding  on  the  party  in  the  first  instance  and  at  m^be^aicer- 
all  events,  or  only  in  case  the  other  party  made  default — depends  tained  from 
on  the  contract  between  the  parties  (J).    And  this  is  to  be  col-  surrounding 
lected,  not  merely  from  the  particular  words  of  the  defendant's  ci««iniatance8. 
promise,  but  from  the  general  circumstances  of  the  transaction. 
Thus,  where  an  action  was  brought  against  a  lieutenant  J  in  the 
navy,  to  recover  5762.  for  clothes,  &c.,  supplied  to  the  crew  of  his 
ahip ;  and  the  promise  was,  "  to  see  the  plaintiff  paid  at  the  pay- 


(flf)  Birkmyr  t.  Darnell^  supra.  {k)  Matson  t.  WTutram  (1787),  2  T.  R. 

<^)  See  the  caBes  cited  in  the  notes  to  80 ;  1  R.  R.  429  ;  and  see  Anderson  y. 

Birkmyr  t.  Darnell  (1705),  1  Sm.  L.  C.  Bayman  (1789),  1  H.  Bl.  120 ;  2  R.  R. 

({)  Per  Bayley,  B.,  Simpson  y.  PerUon  734. 

(1884),  2  C.  &  M.  430.  {I)  Per  Bayley,  B.,  Simpson  y.  Penton 

(j)  See  per  Lord  Mansfield,  C.  J.,  Jones  (1834),  2  C.  k  M.  430. 
V.  Cocper  (1774),  Cowp.  227. 
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Ch.XVII.s.8.  table ;  "  the  Court, — in  deciding  that  this  was  a  collateral  engage- 
fsuu^^f    °^®^*»  *^^  therefore  within  the  statute, — ^relied  on  the  improba- 

Frauds),     bility  that  the  defendant,  considering  his  situation,  could  have 

intended  to  render  himself  primarily  responsible  for  so  large  a 
sum;  and  they  thought  that,  from  the  nature  of  the  case,  the 
plaintiff  must  have  relied  on  the  power  of  the  o£Soer,  over  the  fond 
out  of  which  the  men's  wages  were  to  be  paid,  and  have  given 
credit  to  that  fund  rather  than  to  the  defendant  (m). 

And  where  A.,  at  the  request  of  B.,  entered  into  a  recognizance 
of  bail  for  the  appearance  of  C,  to  answer  a  criminal  charge ;  it 
was  held  that  this  was  not  a  *'  promise  to  answer  for  the  debt, 
default,  or  miscarriage,  of  another  person,^'  within  the  statute  (n). 

(b)  Non-application  of  Statute  where  gtuirantor  originally  lAMe. 

The  BtatQte  The  statute  does  not  apply,  if  the  defendant  were  himself,  either 
wbBie  ^  alone  or  jointly  with  others,  originally  liable  for  the  demand  which 
guarantor  forms  the  subject  of  his  subsequent  promise  (o).  This  appears 
liawe.*  ^  iT^oJSi  Coutourier  v.  Hastie  (p),  in  which  the  statute  was  held  not 
to  apply  to  an  agent  buying  goods  on  de  credere  commission  (see 
ante,  p.  258)  and  from  Sutton  v.  Orey  (q).  In  the  latter  case  the 
plaintiffs,  who  were  stockbrokers,  agreed  orally  with  the  defendant, 
that  he  should  introduce  clients  to  them  and  that  they  should 
transact  business  on  the  Stock  Exchange  for  the  clients  so  intro- 
duced on  the  term  that  the  defendant  should  receive  half  commis- 
sion and  pay  the  plaintiffs  half  the  losses  on  the  transactions.  It 
was  held  that  the  agreement  was  valid  though  oral,  so  as  to  entitle 
the  plaintiffs  to  recover  half  of  a  particular  loss,  on  the  ground  that 
the  defendant  had  an  interest  in  the  transactions  equally  with  the 
plaintiffs  (p).  It  had  been  already  ruled  that  if  the  original  credit 
was  given  to  the  defendant,  then,  although  the  goods  were  delivered 
to  or  for  the  use  of  another  person,  the  statute  does  not  apply  (r). 

So,  where  W,  undertook  to  complete  certain  work  in  the 
defendant's  house,  but  was  unable  to  procure  timber ;  whereupon 
the  plaintiff  supplied  the  timber,  on  the  defendant's  undertaldng 
'*  to  pay  him  for  it  out  of  the  money  that  he,  the  defendant,  had  to 
pay  to  W.,  provided  W.'s  work  was  completed : "  the  Court  held 
that  this  was  not  a  collateral,  but  an  original  undertaking  by  the 

(wi)  KeaU  v.  Temple  (1797),  1  B.  &  P.  285. 
158.  (p)  Coutourier  v.  SasUe  (1853),  8  Ex. 

(w)  Cripps  V.  ffartnoll  (1868),  4  B.  &  40. 
S.  414,  Ex.  Ch. ;  reversing  the  decision  (q)  StUton  v.  Orey,   [1894]   1  Q.   B. 

of  the  Court  of  Qaeen's  Bench  ia  S,  C,  285,  C.  A. 

2  B.  &  S.  697.     As  to  the  authority  of  (r)  Croft  v.  SmaUwood  (1793),  1  Esp. 

Green  v.  Cremoell  (1839),  10  A.  &  E.  121 ;  and  see  per  Abbott,  C.  J.,  £dge  v. 

453,  qucere  ?  Frost  (1824),  4  D.  &  R.  243 ;   1  Wms. 

(o)  See  Sutton  v.  Gfrey,  [1894]  1  Q.  B.  Saund.  211  a. 
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defendant  («).     So  a  verbal  promise  by  the  defendant  to  pay  to  Ch.xvii.8.8. 
the  plaintiff,  in  pursuance  of  the  order  of  I.  S.,  a  sum  of  money    f^^U^ 
which  he,  the  defendant,  owed  !•  S.,  in  part  payment  of  a  debt     Fravds). 
which  the  latter  owed  to  the  plaintiff,  falls  within  the  same 
principle  (t).    And  the  same  rule  applies,  wherever  the  thing  to 
be  done  or  procured,  is  one  for  the  doing  or  procuring  of  which 
the  defendant  alone  is  responsible  (u). 

It  has  also  been  said,  that  although  the  debt  of  another,  form  Effect  of  pro- 
the  subject-matter  of  the  defendant's  undertaking,   still,  if  he^^^g^^^^^ 
promise  to  pay  the  debt  upon  some  new  consideration  raised  by  consideration. 
himself, — e.^.,  if  the  consideration  for  his  promise  be  the  creditor's 
giving  up  a  charge  or  lien  on  goods, — ^the  case  does  not  fall  within 
the  statute. 

Thus  where  a  broker  employed  to  sell  the  goods  of  an  insolvent 
for  the  benefit  of  his  creditors  in  order  to  prevent  the  landlord  of 
the  insolvent  from  distraining  for  rent,  which  he  was  about  to  do, 
gave  him  a  verbal  promise  to  pay  the  rent  then  due,  if  he  would 
desist;  this  was  held  not  to  be  within  the  Statute  of  Frauds; 
inasmuch  as  the  landlord  had,  through  the  medium  of  the 
threatened  distress,  a  lien  on  the  goods,  the  parting  with  which 
was  a  good  consideration  for  the  promise  {x). 

But  the  real  question  in  such  cases  would  now  appear  to  be,  Rule  in  such 
not  whether  the  promise  of  the  guarantor  was  given  on  a  new 
consideration ;  but  whether,  by  accepting  his  liability,  the  party 
to  whom  the  promise  was  given,  has  relinquished  his  claim 
on  the  party  originally  liable  iy).  And  accordingly  it  may  be 
questioned,  whether  any  case  similar  to  those  above  cited  would 
now  be  held  not  to  be  within  the  statute,  unless  it  appeared  that 
the  promisee,  by  giving  up  his  lien  or  charge  on  the  property  of  the 
party  originally  liable,  had  left  himself  wholly  without  a  remedy 
against  him. 

It  follows,  however,  from  the  above  principle,  that  where  the  Statute  does 
original  demand  is  destroyed  or  discharged  by  the  new  oral  agree-  where  onginal 
ment,  the  statute  does  not  apply  {z).  ^^^^^ 

Where,  therefore,  the  plaintiff,  who  had  a  judgment  and 
execution  against  one  L.,  was  induced  by  the  defendant  to  withdraw 
the  execution, — the  latter  taking  an  assignment  of  all  L.'s  property. 


(«)  Dixon  y.  Hatfield  (1825),  2  Bing. 
489.  Xji6.  91^  Andrews  Y.Smith  (\%Zb)  J 
2  Cr.  M.  &  R.  627. 

(0  Hodgson  v.  Anderson  (1825),  8  B. 
ft  C.  842 ;  see  also  Andrews  y.  Smith 
(1886),  2  Or.  M.  &  R.  627. 

(«)  Buskell  y.  Beavan  (1834),  1  Bing. 
N.  C.  103. 

(«)  WilliamM  v.  Leper  (1766),  8  Burr. 
1886;   Bampton   y.   Paulin    (1827),   4 


Bing.  264  ;  and  see  Edwards  y.  Kelly 
(1817),  6  M.  &  S.  204  ;  18  R.  R.  349. 

(y)  Gfreen  y.  Oreswdl  (1839),  10  A.  & 
E.  453.  And  see,  per  Cur.,  commenting 
on  the  case  of  Edwards  y.  Kelly  (1817), 
6  M.  &  S.  204  ;  18  R.  R.  349  ;  Lehain 
y.  PhilpoU  (1875),  L.  R.,  10  Ex.  242, 
247. 

{z)  See  1  Wms.  Sannd.  211  c. 
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Ch. XVII. 8. 3.  and  undertaking  to  pay  the  plaintiff's  debts;  it  was  held  that  this 
%^jiu7f    ^*®  ^^^  *  promise  within  the  statute ;  because,  by  the  arrangement, 
Frauds).     L.  had  been  discharged  (a). 

So,  an  agreement  to  convert  a  separate  into  a  joint  debt,  is 
not  within  the  statute;  the  effect  of  such  agreement  being  to 
create  a  new  debt,  in  consideration  of  the  former  being  extin- 
guished (6). 

On  the  same  principle  it  has  been  held,  that  a  promise  to  prodnce 
a  third  person,  or  to  pay  a  debt  due  from  him  on  a  judgment,  in 
consideration  that  the  plaintiff,  who  has  taken  him  in  execution 
upon  a  ca,  sa.^  will  consent  to  his  discharge  out  of  custody,  is  an 
original  promise,  and  not  within  the  statute  ;  such  discharge 
operating  as  an  extinguishment  of  the  debt  (c). 

But  the  statute  applies,  if  the  original  demand  be  allowed  to 
subsist,  and  the  parties  merely  stipulate  for  an  indulgence  to  the 
debtor, — such  as,  that  an  action  commenced  shall  be  stayed  {d), 
Promiae  made      If  the  third  party  be  not  by  law  liable  for  the  demand, — as  in  the 
ftn  >    c.  ^^g^  ^£  goods,  not  being  necessaries,  furnished  to  an  infant, — ^the 
defendant's  promise  cannot  be  considered  as  collateral,  and  conse- 
quently need  not  be  in  writing  (e). 
Towhomtho       So,  the  statute  applies  only  to  promises  made  to  persons  to 
Er^made™^^    whom  another  is  already,  or  is  expected  to  become  liable ;  and 
the  promise  must  be,  to  be  answerable  for  a  debt  of,  or  a  default  in 
some  duty  by  that  other,  towards  the  promisee  (/).     Therefore,  a 
promise  by  the  defendant  to  the  plaintiff,  to  pay  to  A.  B.  a  debt 
due  from  the  plaintiff  to  A.  B.,  is  not  within  the  statute  (g). 
Promise  by         A  promise  by  a  surety  to  a  third  person,  to  indemnify  him  if  he 
®^"**y'  also  will    become   surety  for  the    principal,   is  not  within  the 

statute  {h) ;  nor  is  a  promise  by  the  defendant,  in  consideration  of 
the  plaintiff  accepting  certain  bills  of  exchange,  to  indemnify  him 
from  liability  to  make  payments  in  respect  of  such  bills  (t). 


(c)  Consideration  need  not  be  stated. 

The  considera-     Before  the  Mercantile  Law  Amendment  Act,  1856, 19  &  20  Vict 

appear^ ^he  ^'  ^"^^  ^*  ^*®  ^^^  settled  that,  to  render  a  guarantee  in  writing 

face  of  the 

memorandum,      {a)  Bird  v.  Cfammon  (1887)|  5  Scott,  378 ;    and  see  DuncoTnbe  r,    TiekrkUft 

218,  220 ;    and  see  AnsUy  v.  Mardm  (1848),  Aleyn,  94. 

(1804),  1  B.  &  P.,  N.  B.  124 ;  8  R.  B.  (/)  See    MtmrUatephm   y.   Lakeman^ 

713.  (1874),  L.  R.,  7  H.  L.  17. 

{h)  ExpwrU  Lane  (1846),  1  De  Gex,  800.  {g)  Easitoood  v.  Kenyan  (1840),  11  A. 

(c)  Lane  v.  Bv/rghart  (1841),  1  Q.  B.  k  E.  438. 

938,  937  ;    Goodman  v.  Cfiaae  (181,8)  1  {h)  Thomas  v.  Cook  (1828),  8  B.  AeG. 

B.  &  Al.  297.;  19  R.  R.  322.  728  ;    approved    in  ChtiM    v.    Ccmnd, 

{d)  Fish  V.  Mutchinson  (1769),  2  Wils.  [1894]  2  Q.  B.  866,  C.  A- 

94  ;  King  v.  Wilson  (1731),  Str.  873.  (i)  Guild  v.  Conrad,  [1894]  2  Q.  B. 

(«)  Harris  v.  Huntbach  (1767),  1  Burr.  885,  C.  A. 
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valid  under  the  4th  section  of  the  Statute  of  Frauds,  the  considera-  Ch.  XVII.  8.8. 
Hon  for  the  promise  must  appear  on  the  face  of  the  instrument,    fskt^l^cf 
either  in  express  words,  or  by  necessary  implication ;  and  that  the     Frauds), 
omission  could  not  be  supplied  by  parol  evidence  (k). 
But  by  the  Mercantile  Law  Amendment  Act,  1856,  19  &  20  Mercantile 

Lftw  Amend' 

Vict.  c.  97,  s.  8,  it  is  enacted ; — that  no  special  promise  to  be  ment  Act, 
made  by  any  person  after  the  passing  of  that  Act,  to  answer  for  the  ^^^^' 
debt,  default,  or  miscarriage  of  another  person,  being  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  by  him  thereunto  lawfully  authorized,  shall  be  deemed 
invalid  to  support  an  action,  suit,  or  other  proceeding,  to  charge 
the  person  by  whom  such  promise  shall  have  been  made,  by  reason 
only  that  the  consideration  for  such  promise  does  not  appear  in 
writing,  or  by  necessary  inference  from  a  written  document. 

But  although,  since  this  statute,  parol  evidence  may  be  given  to 
supply  the  consideration,  such  evidence  cannot  be  given  to  explain 
the  promise  ;  and,  therefore,  unless  the  whole  promise  be  in 
writing,  the  memorandum  will  not  be  sufficient  (Q. 

The  guarantee,  to  be  good,  must  be  "  signed  by  the  party  to  Signature  of 
be  charged  therewith,"  or  by  his  agent.  But  where  the  defendant 
wrote  and  signed  a  guarantee  which  contained  a  mistake ;  and,  on 
the  mistake  being  discovered,  he  wrote  a  memorandum  across  the 
original  guarantee,  correcting  such  mistake,  but  did  not  sign  this 
memorandum :  it  was  held,  that  his  original  signature  was  a 
signature  of  the  whole,  and  so  satisfied  the  statute  (m). 


Seot.  4. — Extent  of  Surety's  Liability. 

Let  us  now  consider  the  extent  to  which  the  surety  is  liable.  To  what  ex- 
And  on  this  subject  the  leading  principles  are  as  follows : —  is  Hable.*'"^ 

1st.  If  a  person  be  surety  for  the  fidelity  of  another  in  an  office  q/'Time  for 
limited  dv/ration,  or  the  appointment  to  which  is  only  for  a  limited  ^^  ^®  " 
period,  he  is  not  obliged  beyond  that  period  (n).     Therefore,  where 
a  bond  was  taken  under  an  Act  of  Parliament,  conditioned  for  the 
due  collection  of  certain  rates  and  duties  at  aU  times  thereafter; 
and  it  did  not  appear  on  the  record  that  the  collector's  appointment 

{k)  Wain  v.  WarUers  (1804),  2  Sm.  (m)  Bluckr.  Ckmpertz  {IS62),  7 '^ch. 

L.  C.  ;  5  East,  10  ;  7  R.  R.  646 ;  Price  862. 

T.   Michardsm  (1846),    16    M.    &   W.  {n)  See  Bam/ord  y.  Iks  (1849),  8  Ezch. 

539.  380 ;  Leadky  t.  Evans  (1824),  2  Bing. 

(0  ffoliMS  T.  Mitchai  (1859),  7  C.  B.,  32. 
9.  S.  361. 
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Ch. XVII. 8.4.  was  limited,  or  his  oflSce  annual,  but  the  Act  made  it  annual;  the 


Extent  of 

Surety'st 

lAahUUy, 


Court  held  that  the  surety  was  obliged  for  a  year  only  (o). 

And  where  the  defendant  became  bound  to  the  plaintiffs,  as 
surety  for  the  faithful  execution  of  his  office  by  one  A.,  who  had 
been  appointed  under  the  Poor  Belief  Act,  1819,  69  Geo.  8,  c.  12, 
s.  7,  assistant  overseer  for  the  parish  of  M. ;  and  A.  was  afterwards 
appointed,  under  the  Poor  Law  Amendment  Act,  1844,  7  &  8  Vict 
c.  101,  8.  62,  collector  of  poor  rates  for  the  same  parish :  it  was 
held  that  A.,  having  accepted  the  latter  appointment,  had  ceased  to 
hold  the  former,  and  that  the  liability  of  the  defendant  as  his  surety 
was  at  an  end  (p).  So,  if  the  rates,  &c.,  collected,  be  not  such  as 
are  authorized  by  the  Act,  the  surety  is  not  liable  (g) ;  nor  is  he 
liable  where,  owing  to  an  error  in  the  appointment  of  the  principal, 
the  latter  was  not  duly  authorized,  under  the  Act,  to  collect  the 
sums  which  he  is  charged  with  having  received  (r). 

So,  if  the  surety's  engagement  relate  to  a  particular  office,  it 
faults  of  prin-  extends  only  to  such  things  as  were  included  in  the  office  when  the 

cipaly  for  •^  ° 

which  surety  engagement  was  entered  into.  Thus,  a  person  who  became  surety 
for  a  collector  of  the  customs'  revenue,  upon  his  appointment  in 
1691,  was  held  not  liable  in  respect  of  the  custom  on  coals,  which 
was  first  imposed  in  1698  (9).  And  in  like  manner  it  has  been 
held,  that  in  construing  an  agreement  in  the  form  of  a  bond,  by 
which  a  surety  became  liable  for  the  due  fulfilment  of  an  agent's 
duties,  therein  particularly  enumerated,  a  general  clause  in  the 
obligatory  part  of  the  bond,  must  be  controlled  by  reference  to  the 
prior  clauses,  specifying  the  extent  of  the  agency  (f)- 

So,  if  the  guarantee  relate  to  the  performance  of  a  particular  con- 
tract, the  surety  is  only  liable  for  such  damages  as  are  occasioned, 
strictly,  by  the  failure  of  the  principal  to  perform  that  contract  (t/). 
But  the  principal  must  perform  the  contract  strictly,  otherwise  the 
surety  will  be  liable  (x). 

And  where  the  principal  is  charged,  as  bailee,  with  having 
received  a  specific  sum  of  inoney,  which  he  ought  to  have  paid  over 


Acts  or  de- 


is  liable. 


(0)  Pcppin  V.  Cooper  (1819),  2  B.  &  Al, 
481  ;  and  see  Mayor^  <fcc.,  of  Cambridge 
V.  Dennis  (1858),  E.  B.  &  E.  660. 

(j9)  Mailing  Union  v.  Oraham  (1876), 
L.  K.,  6  C.  P.  201. 

(q)  Nares  v.  Itowlts  (1811),  14  East, 
510.  And  see  Webb  v.  James  (1840),  7 
M.  &  W.  279. 

(r)  Kee-p^y.  Wiggett  (1850),  10  C.  B. 
35. 

(s)  Bartlett  v.  Attorney -General  {1709), 
Parker,  277 ;  and  see  Pybus  v.  Oibb 
(1856),  6  E.  &  B.  902;  Bonar  v. 
McDonald  (1850),  3  H.  L.  C.  226 ;  Leigh 
V.  Taylor  (1827),  7  B.  &  C.  491. 

(0  Napier  v.  Brv/x  (1842),  8  C.  &  F. 


470.  Bat  where  the  surety's  enga^ment 
related  to  the  continuance  of  one  6.  in 
the  office  of  "  clerk  ''  to  a  banker ;  and 
the  defence  was,  that  he  had  been  ap- 
pointed "manager,"  the  plea  was  held 
bad,  because  it  did  not  &ow  that  0. 
ceased  to  be  clerk  when  he  became 
manager  ;  Anderson  v.  Thornton  (1842), 
3  Q.  B.  271  ;  and  see  SkilleU  v.  Fletcher 
(1867),  L.  R.,  2  C.  P.  469,  Ex.  Ch. 

{u)  Warre  v.  Calvert  (1887),  7  A.  &  KL 
143. 

(x)  See  London,  Brighton  and  South 
Coast  Bail.  Co.  v,  Goodwin  (1849),  8 
Exch.  736. 
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within  a  certain  time,  but  which  he  did  not  pay  over;  the  surety  Ch. XVII. 8.4. 

Extsfii  of 

will  not  be  liable,  if  it  appear  that  the  principal  lost  the  money  by      Suret^fs 
robbery,  without  any  default  of  his  own  (y).  LidfnlUy. 

Where  two  or  more  persons  join   as  sureties  for  a  common  Liability  of 
principal,  but  bind  themselves  in  different  amounts  in  event  of  the  in'^^^^t 
principal  being  in  default,  they  are  liable  to  contribute  to  the  amounts, 
satisfjftction  of  the  creditor's  claim  in  proportion  to  their  respective 
liabilities,  and  not  in  equal  amounts  (z). 

The  guarantee  of  the  surety  may  also  be  expressly  limited  in  Limited 
amount  to  a  sum  fixed  less  than  the  principal  debt,  even  though  ^^  ^  ^^' 
that  debt  is  a  floating  balance  (a). 

If  a  person  engage  as  suretv  for  a  particular  individual,  e.g.,  to  Surety  to  or 
be  accountable  for  monies  received  by  him;  the  engagement  is{';t'liaiS^T' 
understood  to  extend  to  the  receipts  of  that  individual  alone ;  and  or /or  partner, 
not  to  those  of  himself  and  a  partner  {b). 

If  a  person  engage  as  surety  to  a  particular  individual,  the 
engagement  is  understood  to  be  to  that  individual  only,  and  it 
ceases  if  he  take  a  partner  who  is  interested  (c).  And  a  surety 
"to  A."  for  the  fidelity  of  a  clerk,  is  not  liable  in  respect  of 
a  breach  of  trust,  upon  an  employment  of  the  clerk  by  A.'s 
executors  {d). 


Before  the  Mercantile  Law  Amendment  Act,  1856,  it  was  held  ^^^^  ^^ere 
that,  when  the  security  is  given  to  a  hotise,  e.g.,  to  a  banking- or  ji^^rm. 
house,   and    not    to    the  members  of   the  firm    by  name,   the 
surety  would   still  continue  liable,  notwithstanding  a  change  of 
partners  (e). 

But  by  8.  18  of  the  Partnership  Act,  1890,  68  &  54  Vict.  c.  89,  Partnership 
re-enacting  more  briefly  s.  4  (repealed  by  that  Act)  of  the  Mer- 
cantile Law  Amendment  Act,  1856,  it  is  enacted  that — 

^  A  continuing  guaranty  or  cautionary  obligation  given  either  to  a  firm  or 
to  a  third  person  in  respect  of  the  transactions  of  a  firm  is,  in  the  absence  of 
agreement  to  the  contrary,  revoked  as  to  future  transactions  by  any  change  in 
the  constitution  of  the  firm  to  which,  or  of  the  firms  in  respect  of  the  tran- 
sactions of  which,  the  guaranty  or  obligation  was  given." 


iy)  Walker  v.  British  (ruarantee  As- 
sockUUm  (1852),  18  Q.  B.  277. 

{:)  Elleamcre  Brewery  Co.  v.  Cooper, 
[1896]  1  Q.  B.  75,  and  see  p.  484,  past. 

(a)  See  Ifobson  v.  Bass  (1871),  L  R., 
6  Ch.  792 ;  Gray  v.  Seckham  (1872), 
L  R.,  7  Ch.  680  ;  distinguished  in  Ellis 
V.  Emmamtd  (1876),  1  Ex.  D.  157, 
C.  A. 

(b)  Mills  y.   Gtiardians  of  Alderhury 


Union  (1849),  8  Exch.  590  ;  MonUfiore 
V.  Lloyd  (1863),  15  C.  B.,  N.  S.  203  ; 
Bellairs  v.  Ehswortk  (1811),  3  Camp.  52. 

(c)  IVright  v.  Russell  (1774),  3  Wils. 
530  \  S.  C.,2  61.  934  ;  and  see  Leathley 
V.  Spyer  (1870),  L.  R.,  5  C.  P.  695. 

(d)  Barker  v.  Parker  (1786),  1  T.  R. 
287  ;  1  R.  R.  201. 

(c)  Barclay  v.  Ltuxu  (1788),  3  Doug. 
321. 
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Ch. XVII. s. 4.  A  guarantee  hy  two  persons  in  the  following  form :  "We  nnder- 
^v^tj{  ^^^^  ^^^  guarantee  that  the  sum  of  400Z.  and  interest  shall  be  paid 
Liahiiuy.     to  jou,"  at  a  time  named,  "in  the  proportion  of  200 J.  each;*' 

Guarantee  hy  iniposes  only  a  Several  liability  on  each,  to  the  extent  of  200Z.  (/). 

two  or  more 
persons. 

Continuing  ^^  frequently  becomes  a  question   of  some  nicety,  whether  a 

guarantee.  guarantee  to  the  extent  of  a  named  sum,  for  the  price  of  goods  to 
^^^-  be  furnished  to  another,  is  to  be  considered  a  continuing  guarantee, 
until  the  credit  is  recalled  by  notice ;  or  is  to  be  viewed  as  confined 
to  one  transaction,  and  consequently,  as  being  satisfied  by  a  supply 
of  goods  to  the  specified  amount,  and  a  payment  made  by  the 
vendee  for  the  same. 

Thus,  in  Mason  v.  Pritchard  (g)^  the  Court  held  that  an  engage* 
ment  "  for  any  goods  the  plaintiff  hath  or  may  supply  W.  P.  with, 
to  the  amount  of  1002.,"  was  a  continuing  guarantee ;  and  was  not 
therefore  discharged  by  a  supply  of  goods  to  the  amount  stated, 
and  a  payment  for  the  same  by  W.  P.,  which  had  been  applied  to 
a  subsequent  sale  to  him. 

And  the  same  construction  has  been  put  upon  the  following 
memoranda : — 

"  In  consideration  of  your  supplying  my  nephew  with  china  and 
earthenware,  I  guarantee  the  payment  of  any  bills  you  may  draw  on 
him  on  account  thereof,  to  the  amount  of  200Z."  (A). 

"  In  consideration  of  your  agreeing  to  supply  goods  to  K.  at  two 
months'  credit,  I  agree  to  guarantee  his  present  or  any  future  debt 
with  you,  to  the  amount  of  60Z.  Should  he  fail  to  pay  at  the 
expiration  of  the  ahove  credit,  I  bind  myself  to  pay  you  within 
seven  days  from  the  date  of  receiving  notice  from  you  "  (t). 

"  In  consideration  of  your  extending  the  credit  already  given 
to  A.,  and  agreeing  to  draw  upon  him  at  three  months  from  the 
Ist  of  the  following  month,  for  all  goods  purchased  up  to  the  20th 
of  the  preceding  month :  I  hereby  guarantee  the  payment  of  any 
sum  that  shall  be  due  and  owing  to  you  upon  his  account,  for  goods 
supplied"  (A:). 

^*  I  hereby  agree  to  guarantee  the  payment  of  goods  to  be 
delivered  in  umbrellas  to  J.  S.,  according  to  the  custom  of  their 
trade  with  you,  in  lOOZ."  (I). 


(/)  Fell  V.  Ooalin  (1852),  7  Exeh. 
185. 

{g)  Mason  v.  Fritchard  (1810),  12 
East,  227 ;  2  Oamp.  486 ;  11  R.  R.  369. 

(h)  Mayer  v.  Isaac  (1840),  6  M.  &  W. 
605. 

(•)  Martin  v.  Wright  (1846),  6  Q.  B. 

917. 
[ie)  Bitehcock  r.  Bumfrey  (1843),  5  M. 


&  G.  559. 

(Q  Bargreave  ▼.  Smee  (1829),  6  Bing. 
244.  It  seems  that  the  Courts  will  con- 
strue a  warrant  of  aiiomey,  with  a  de- 
feasance, merely  '*to  secnie  payment 
of  100/.,''  to  be  a  continuing  secant j; 
irw^lsy  v.  Jennings  (1826),  5  B.  ft  C 
165. 
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Surety's 
Liability. 


"If  you  will  credit  A.  B.,  I  engage  that  his  payment  shall  be  Ch. XVII. 8.4. 
regularly  made  from  this  day,  &c."  (m). 

"  Whereas  W.  C.  is  indebted  to  you,  and  may  have  occasion  to 
make  further  purchases  from  you;  as  an  inducement  to  you  to 
continue  your  dealings  with  him,  I  undertake  to  guarantee  you  in 
the  sum  of  lOOZ.  payable  to  you,  on  the  default  of  the  said  W.  C. 
for  two  months  "  (n). 

"  In  consideration  of  the  credit  given  by  the  H.  company  to  my 
son,  for  coal  supplied  by  them  to  him,  I  hereby  hold  myself 
responsible  as  a  guarantee  to  them  for  the  sum  of  1002. ;  and  in 
default  of  his  payment  of  any  accounts  due,  I  bind  myself  by  this 
note  to  pay  to  the  H.  company  whatever  may  be  owing,  to  an 
amount  not  exceeding  the  sum  of  lOOZ."  (o). 

"  501.  I,  J.  M.  of  B.,  in  the  county  of  N.,  will  be  answerable 
for  50/.  sterling,  that  W.  Y.  of  S.,  butcher,  may  buy  of  Mr.  I.  K. 
ofD/'  ip). 

But  in  Melville  v.  Hay  den  (q)  it  was  held  that  a  guarantee  "  of 
the  payment  of  A.  B.,  to  the  extent  of  502.  at  qiuirterly  account, 
bill  two  months,  for  goods  to  be  purchased  by  him  of  the  plaintiff," 
was  not  a  continuing  guarantee  to  that  extent,  for  goods  to  be  at 
any  time  supplied  to  A.  B.,  until  the  credit  was  recalled.  And  the 
following  memoranda  : — '*  I  hereby  agree  to  be  answerable  to  K. 
for  the  amount  of  five  sacks  of  flour,  to  be  delivered  to  W.  T.,  pay- 
able in  one  month  "  (r) ;  and,  "  I  hereby  agree  to  be  answerable  for 
the  payment  of  50Z.  for  T.  L.,  in  case  he  does  not  pay  for  the  gin, 
&c.  he  receives  from  you,  and  I  will  pay  the  amount  "  («) — ^have 
been  held  not  to  be  continuing  guarantees. 

So  the  following  guarantee :  "  I  hereby  guarantee  B.'s  account 
with  A.  for  wines  and  spirits,  to  the  amount  of  lOOZ.," — there 
being  at  the  time  an  existing  account  between  A.  and  B.,  upon 
which  B.  was  indebted  to  A.,  though  in  less  than  1002. — ^was  held 
to  be  a  guarantee  for  the  payment  of  such  existing  account,  and 
not  to  extend  to  future  supplies  of  goods  (t).  And  it  is  reported 
that  the  following  memorandum,  namely — "  You  may  let  A.  B. 
have  coals  to  502.,  for  which  I  will  be  answerable  at  any  time,** — 
was  held  not  to  be  a  continuing  guarantee  (n). 


(m)  Simpson  v.  Manning  (1831),  2  C. 
k  J.  12,  13,  n. 

(n)  ALlan  t.  Kenning  (1883),  9  Bing. 
618. 

(o)  fFood  v.  Pneatner  (1867),  L.  R,  2 
Ex.  66,  282,  Gx.  Ch.  ;  and  see  Coles  v. 
Pack  (1869),  L.  R.,  5  C.  P.  66,  where 
the  Coart  intimated  their  opinion  that 
Sanple  t.  Pink  (1847),  1  Exch.  74,  was 
overruled  by  Olderahaw  v.  King  (1867), 
1  H.  &  N.  617,  Ex.  Ch. 

kp)  Heffidd  V.  Meadows  (1869),  L.  K, 

C.C. 


4  C.  P.  696. 

{q)  Melville  v.  ffayden  (1820),  3  B.  & 
Al.  693 ;  but  see  Hargreave  y.  Smee 
(1829),  6  Bing.  244. 

(r)  Kay  v.  Groves  (1829),  6  Bing.  276. 

(»)  Nicholson  v.  Paget  (1832),  1  C.  & 
M.  48. 

(0  AllnuU  y.  Ashenden  (1843),  6  M. 
&  G.  392. 

(u)  See  per  Alderson,  B.,  Mayer  v. 
IsoM  (1840),  6  M.  &  W.  606. 
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Ch.  XVII.  8. 4. 

Extent  of 

Surety's 

Liability, 

CoBstraction 
of  ambiguous 
guarantee. 


Recitals. 


Recital  in 
will. 


There  is  considerable  difficulty  in  reconciling  all  tbe  cases  on 
this  subject,  a  difficulty  arising  chiefly  from  their  not  being  at  one 
as  to  the  principle  of  decision:  some  laying  it  down,  that  the 
guarantee  should  be  construed  liberally  in  favour  of  the  person 
giving  it ;  and  others  that  it  ought  to  be  construed  strictly  (x). 
But  where  the  guarantee  is  ambiguous,  the  proper  course  is  to 
look  at  the  surrounding  circumstances,  in  order  to  see  what  was 
the  subject-matter  which  the  parties  had  in  contemplation  at  the 
time  the  guarantee  was  given  ;  not  for  the  purpose  of  altering  the 
terms  of  the  guarantee  by  words  of  mouth  passing  at  the  time, 
but  as  part  of  the  conduct  of  the  parties^  and  to  determine 
what  was  the  scope  and  object  of  the  guarantee  (y).  And  a  recital 
may  restrain  the  generality  of  the  engagement,  and  explain 
whether  it  has  reference  to  past  or  future  transactions,  or  to 
both  (z).  A  recital  in  a  will  that  the  testator  had  guaranteed  has 
been  held  to  be  a  sufficient  memorandum  of  the  guarantee  so  as  to 
create  a  debt  payable  out  of  the  testator's  estate  (a). 


Amount  for 
which  surety 
liable. 


Interest  on 
bill  of  ex- 
change. 


Where  the  surety  has  given  a  continuing  guarantee,  limited  in 
amount,  to  secure  the  floating  balance  which  may  from  time  to 
time  be  due  from  the  principal  to  the  creditor,  the  guarantee  is, 
as  between  surety  and  creditor,  to  be  construed  as  being  prinul 
facie  applicable  to  a  part  only  of  the  debt,  co-extensive  with  the 
amount  of  his  guarantee, — upon  the  ground  that  it  is  inequitable 
in  the  creditor,  who  is  at  liberty  to  increase  the  balance  or  not,  to 
increase  it  at  the  expense  of  the  surety.  But  where  the  surety  has 
given  a  guarantee,  limited  in  amount,  for  a  debt  already  ascertained, 
which  exceeds  that  limit,  such  a  guarantee  is  not  to  be  so  con- 
strued ;  but  the  question  is,  whether  the  intention  was  to  guarantee 
Ihe  whole  debt,  with  a  limitation  on  the  liability  of  the  surety,  or 
to  guarantee  a  part  of  the  debt  only  (b). 

Where  a  party  guarantees  the  due  payment  of  a  bill  of  exchange 
by  the  acceptor,  he  is  liable  for  interest  thereon  if  it  be  not  paid 
when  due  (c).  And  where  a  guarantee  is  given  for  the  payment  of 
a  promissory  note,  if  it  be  not  ^'  duly  honoured  and  paid  "  by  the 
maker,  according  to  its  tenor  and  effect ;  the  guarantor  is  liable,  if 


{x)  See  per  Alderson,  B.,  Mayer  v. 
Isaaa  (1840),  6  M.  &  W.  606. 

(y)  Per  Willes,  J.,  Heffield  v.  Meadows 
(1869),  L.  R.,  4  0.  P.  595,  and  see 
Leathley  v.  Spyer  (1870),  L.  R.,  5  C.  P. 
595  ;  Nottingham  Hide  Co,  v.  BoUrill 
(1873),  L.  R.,  8  C.  P.  694. 

(z)  See  Kirhy  v.  Duke  of  Marlborough 
(1813),  2  M.  &  S.  18;  PearsaXl  v.  Sxim- 
merseU  (1812),  4  Taunt.  593. 


(a)  Hoyle^  In  re,  Hoyle  v.  Hoyk, 
[1893]  1  Ch.  84. 

{h)  Per  Blackburn,  J.,  delivering  the 
judgment  of  the  C.  A.,  Ellis  v.  Em- 
manuel (1876),  1  £z.  D.  157,  distin- 
guishing Hohson  V.  Bass  (1871),  L.  R.,  6 
Ch.  792,  and  Gray  v.  Seckham  (1872), 
L.  R,,  7  Ch.  680. 

(c)  Ackerman  v.  Ehrensperger  (1846), 
16  M.  k  W.  99. 
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the  note  be  not  paid  by  the  maker  when  due,  without  any  present-  Ch.XYII.s.!. 
ment  to  him  for  that  purpose  (d).  ^^^  ?/ 

Where  a  guarantee  was  given  to  D.,  to  secure  payment  of  the     Liability, 
price  of  goods  which  were  to  be  supplied  by  him  to  M. :  it  was  held  ~ 

that  the  surety  was  liable  for  a  sum  of  money  which  M.  had  pro- 
cured from  D.y  to  enable  him^  M.,  to  take  up  a  bill  which  he  had 
given  to  D.  in  the  usual  course  of  business,  in  payment  for  goods 
supplied  by  him  to  the  latter,  and  which  had  been  dishonoured 
whilst  in  the  hands  of  a  third  party  (e). 

The  parties  to  a  contract  of  indemnity  may  agree,  beforehand,  to  liqaidated 
estimate  the  extent  to  which  the  surety  shall  be  liable,  by  way  of  ^J^ag®** 
liquidated  damages.     And  if  they  do,  the  amount  so  agreed  upon 
will  form  the  measure  of  the  surety's  liability,  without  reference  to 
the  real  damage  which  may  have  been  incurred  by  the  party  to 
whom  the  guarantee  was  given  (/). 

It  is  clear  law  that  when  the  principal  debtor  has  made  default  Mode  of  pro- 
the  creditor  can  at  once  before  proceeding  against  him,  sue  the  ^^JJj/°^ 
surety  (g),  unless  the  surety  has  made  an  express  stipulation  that  against 
his  own  liability  shall  only  arise  on  failure  of  legal  proceedings  ^'^^y* 
against  the  principal  debtor  (h) ;  but  the  surety  when  sued  by  the 
creditor  can  bring  in  the  principal  debtor  by  the  Third  Party  Pro- 
cedure (i). 

But  if  the  creditor  sue  the  principal  debtor  alone,  a  judgment 
against  him  is  not  judgment  or  evidence  against  the  surety ;  the 
plaintiff  must  in  a  fresh  action  prove  the  surety*s  liability,  and  is 
not  estopped  from  raising  fresh  defences  not  raised  by  the  principal 
debtor  in  the  first  action  (j),  for  an  admission  by  the  principal 
debtor  does  not  bind  the  surety  {k). 


{d)  JFaUrni  v.  Maseall  (1844),  13  M.  & 
W.  462. 

(e)  Davey  t.  Pholps  (1841),  2  M.  &  G. 
800  ;  2  Scott,  N.  R.  564.  For  other 
cases  as  to  the  liability  of  sureties,  see 
WOstm  V.  Craven  (1841),  8  M.  &  W. 
584  ;  Calvin  y.  Btu:kle  (1841),  id.  680 ; 
Seller  v.  Jones  (1846),  16  M.  &  W.  112. 

(/)  See  per  Patteson,  J.,  delivering 
the  opinion  of  the  judges  in  H.  L., 
Irving  v.  Manning  (1848),  6  C.  B.  891, 
422,  il.  L. 

ig)  De  Colvar  on  Guarantees,  2nd  ed., 
p.  186 ;   and  the  rule  is  the  same  in 


America,  see  Smith  v.  Freyler  (1882), 
47  Amer.  Kep.  358,  where  many  English 
and  American  authorities  are  collected. 

{h)  See  BoU  y.  Iladley  (1835),  2  A.  & 
£.  758,  and  London  Giuirantee  Co.  v. 
Fearnley  (1880),  5  App.  Gas.  911. 

(i)  R.  S.  C.  (1888),  Ord.  XVI.  rr.  48- 
55,  and  see  notes  thereto  in  the  Annual 
Practice 

U)  ^  parU  Young  (1881),  17  Ch.  D. 
668,  C.  A. ,  following  the  American  (N.  Y. ) 
case  of  Donglass  v.  Boicland  (1840),  24 
Wendell,  35. 

(k)  £hja7is  V.  BeaUie  (1803),  5  Esp.  26. 
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Hureiy  by 
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tcUion,  dbc. 

Surety,  how 
discharged. 


Fraudulent 
misrepresen- 
tation or 
concealment. 


Failure  of 
intended  co- 
surety to 
execute. 


Alteration 
of  instrument 
by  intended 
co-surety. 

Ellesmere 
Brewery  Co.  v. 
Cooper. 


Sect.  5. — Discharge  of  Swrety  by  Misrepresentation, 

AlteratioTiy  dec. 

The  Courts  have  been  extremely  anxious  to  protect  the  surety 
bom  fraud.  And  therefore,  although  a  surety  is  not,  of  necessity, 
entitled  to  receive,  without  inquiry,  from  the  party  to  whom  he  is 
about  to  bind  himself,  a  full  disclosure  of  all  the  dealings  between 
the  principal  and  that  party  (kk) ;  still  if  any  material  part  of  the 
transaction  is,  with  the  knowledge  of  the  creditor,  misrepresented 
to  the  surety  (Z) ;  or  if  the  creditor  fraudulently  conceal  from  the 
surety  any  circumstance  within  his  knowledge,  which  it  is  material 
for  the  surety  to  know,  although  such  concealment  be  not  with  a 
view  to  any  advantage  to  himself,  the  guarantee  will  be  void(U). 

And  in  the  case  of  a  continuing  guarantee,  any  similar  conceal- 
ment by  the  creditor  after  the  contract  has  been  entered  into,  will 
have  the  like  e£fect  as  regards  the  future  liability  of  the  surety. 
If,  therefore,  the  surety  engage  for  the  honesty  of  a  servant,  and 
the  master  discovers  that  the  servant  has  been  dishonest,  and 
instead  of  dimissing  him,  continues  him  in  his  employment  with- 
out notice  to  the  surety;  the  surety  will  not  be  liable  for  the 
subsequent  default  of  the  servant  (m). 

So,  if  a  person  execute  an  instrument  as  surety,  upon  the  iiuth 
that  another  person  will  become  a  party  to  it  as  his  co-surety, 
and  the  proposed  co-surety  refuses  to  join  in  the  instrument ;  the 
surety  who  executed  the  instrument  will  be  discharged,  unless  he 
has  expressly  waived  the  objection  (n). 

The  alteration  of  the  instrument  of  suretyship  by  an  intended 
co-surety  will  have  a  more  extended  effect,  and  may  result  in  a 
complete  discharge  of  all  the  sureties,  as  appears  from  EUesmere 
Brewery  Co.  v.  Cooper,  There  four  persons,  as  sureties  for  a 
principal,  executed  a  joint  and  several  bond  of  suretyship,  by  the 
terms  of  which  the  liability  of  two  of  them  was  limited  to  50/. 
each,  and  that  of  the  other  to  251,  each.     One  of  those  whose 


(kk)  Hamilton  v.  Watson  (1846),  12  C. 
k  F.  109. 

(/)  Stone  V.  ConvpUm  (1888),  5  Bing. 
N.  C.  142. 

{IJ)  HamUi/m  v.  Waia(m  (1845),  U  C. 

6  F.  109  ;  North  British  Insurance  Co, 
V.  Lloyd  (1854),  10  Exch.  523  ;  BaiUtm 
v.  Afalhews  (1844),  10  C.  &  F.  934. 
What  is  evidence  of  fraud  in  such  cases, 
see  Lee  v.  Jones  (1864),  17  C.  B.,  N.  S. 
482,  Ex.  Ch.  And  per  Fry,  J.,  Davies 
v.  London,  Ac.<,  Marins  Insurance  Co, 
(1878),  8  Ch.  D.  469,  475. 

(m)  Phillips  V.  Foxall  (1872),  L.  R., 

7  Q.  B.  666  ;  Sanderson  v.  Aston  (1873), 


L.  R.  8  £z.  73,  bat  acquiescence  in  mere 
irregularity  of  accounts,  vhere  no  diB- 
honesty  was  suspected,  is  not  such  con- 
nivance as  wiU  dischaige  the  sureties 
Durham  {Mayor,  <Crc.,  of)  ▼.  Fituier 
(1889),  22  Q.  B.  D.  394),  and  ueM(M- 
Jield  UnUm  (Ouardiamt  of)  v.  IVrigkt 
(1882),  9  Q.  B.  D.  688,  0.  A. 

(n)  Evans  v.  Bremridge  (1855),  25  L 
J.,  Ch.  102  and  884,  App.,  but  it  seems 
doubtful  whether  this  would  be  the  cua 
if  the  liability  of  the  surety  was  to  be 
limited  and  several ;  Ward  v.  Natmal 
Bank  of  New  Zealand  (1888),  8  Apj^ 
Cas.  755,  J.  C. 
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Uabilitj  was  limited  to  50i.,  after  the  other  three  had  executed  the  Ch.XVII.s.6. 
bond,  executed  it  himself,  but  added  to  his  signature  the  words     sw^yly 
25L  only.     The  obligee  accepted  the  bond   so   executed   without  Misrepresenr 
objection.     It  was  held  that  the.  effect  of  this  alteration  was  to  ' 


discharge  the  three  first  signatories,  and  further,  that  as  the  last 
signatory  only  undertook  the  liability  of  252.,  not  as  a  separate  and 
independent  liability,  but  as  part  of  a  contract  in  which  three  others 
were  joining  him,  against  whom  in  certain  eventualities  he  would 
have  rights  of  recourse,  but  who  turned  out  really  not  to  be  liable, 
be  was  not  liable  even  for  the  252.  (o) . 

So,  if  a  principaFs  default  were  committed  with  the  connivance  Creditor  con- 
of  the  creditor ;  or,  as  it  seems,  if  the  creditor  were  guilty  of  such  Srinc^ial's 
gross  negligence,  as  amounted  to  a  wilful  shutting  of  his  eyes  to  default. 
the  default  which  the  principal  was  about  to  commit,  this  would 
discharge  the  surety  (p). 

So,  where  a  party  agrees  to  become  surety,  in  consideration  of  Non-per- 
something  to  be  done  by  the  creditor ;  if  the  creditor  omits  to  do  condiSons^by 
what  was  so  agreed  to  be  done  by  him,  the  surety  is  discharged  (^)-  creditor. 

So,  if  a  party  agree  that,  on  being  allowed  a  commission,  he  will  Laches  of 
indorse  a  bill  to  be  given  for  goods  to  be  supplied  to  a  third  ^^ 
person ;  the  liability  to  indorse  the  bill  does  not  arise,  unless  the 
creditor  tender  it  to  the  surety  for  indorsement,  within  a  reasonable 
time  (r).  Where  a  broker,  on  purchasing  goods  for  his  principal, 
agreed,  for  a  per-centage,  to  indemnify  him  against  any  loss  on  a 
re-sale ;  it  was  held  that  the  undertaking  was  discharged,  by  the 
fact  of  the  principal  having  had  a  fair  opportunity  of  selling  to 
advantage,  of  which  he  neglected  to  avail  himself;  and  that  the 
broker  was  not  liable  on  a  subsequent  re-sale  at  a  loss  (s) ;  and 
where  the  surety  is  answerable  for  the  payment  of  a  sum  of  money 
by  the  principal,  and  the  creditor  accepts  such  payment  otherwise 
than  in  money,  e,g.,  in  country  bank-notes,  the  surety  is  not  liable 
if  the  notes  be  not  paid  (t). 

But  a  defence  by  laches  will  not  be  good  unless  it  is  proved 
that  there  was  an  obligation  on  the  plaintiff  to  perform  what  was 
neglected  (it). 

Neither  can  laches  be  imputed  to  the  Grown  (a;). 

Payment  by  the  principal  will,  of  course,  discharge  the  surety.  Payment  by 
But  where,  after  making  such  a  payment,  the  principal  became  P^"*°*P 

{o)  ElUsmere  Brewery  y.Voopery[lS96]  {s)  Curry  v.  Edensor  (1790),  3  T.  R. 

1  Q.  B.  75.  624. 

( j>)  Per  Wood,  V.  -C. ,  DawMti  v.  Lawes  {t)  Guardians  of  the  Lichfield  Union  v. 

(1854),  23  L.  J.,  Ch.  434.  Qrecn  (1867),  1  H.  &  N.  884. 

{a)  Lawrence  v.  Walmslcy  (186iS),  31  (u)  B.  v.  Fay  (1879),  4  Ir.  L.  R.  606, 

L  J.,  C.  P.  143.  App. 

(r)  Payne  v.  Ives  (1823),  3  D.  &  R.  {x)  B  v.  Fay,  ubi  supra. 
664. 


486 


Chap.  XVII. — Guarantees  and  Indeicnities. 


Ch.  XVII.  8. 5. 

Dikhargeof 
Swrety  by 

Misrepresen- 
tatiofiy  dsc. 

By  discharg- 
ing principal. 


Altering  the 
terms  of  the 
contract,  (u 
hettoeen  the 
creditor  and 
the  principal. 


bankrupt,  and  his  assignees  avoided  the  payment  as  having  been 
made  by  way  of  fraudulent  preference ;  it  was  held  that  the  surety 
was  not  discharged  (y). 

Any  binding  agreement  with  the  principal,  founded  on  a  good 
consideration,  whereby  he  is  discharged,  discharges  the  surety  also(j). 

Accordingly,  a  release  to  the  principal  operates  as  a  release  to 
the  surety  :  and  it  appears  that^  in  equity,  an  agreement  to  release 
has  the  same  effect  (a).  So,  the  extinguishment  of  the  debt 
against  the  principal,  by  taking  a  composition  thereon  from  him, 
or  from  a  third  party  on  his  behalf,  whereby  all  further  claim 
against  him  ceases,  will  discharge  the  surety  (b) ;  unless  there  be  a 
reserve  of  remedies  by  the  creditor  against  the  surety  (c),  or  the 
surety  has  agreed  to  remain  Uable,  notwithstanding  the  discharge 
of  the  principal  (d). 

So,  a  covejiant  to  give  time  to,  or  not  to  site  the  principal  will 
discharge  the  surety,  unless  it  be  qualified  by  a  proviso  reserving 
the  rights  of  the  creditor  against  the  surety  (e). 

So,  any  alteration,  however  bond  Jide,  by  the  creditor  and  the 
principal,  without  the  assent  of  the  surety,  of  the  terms  of  the 
original  agreement,  so  fiBtr  as  they  relate  to  the  subject-matter  in 
respect  of  which  the  surety  became  responsible  for  the  principal, 
will  exonerate  the  surety,  unless  it  be  self-evident  that  the  altera- 
tion is  unsubstantial,  or  one  which  cannot  be  prejudicial  to  the 
surety.  And  when  the  alteration  is  not  of  this  character,  the 
Court  will  not,  in  an  action  against  the  surety,  inquire  as  to  the 
effect  of  the  alteration,  or  allow  the  question  whether  the  surety  is 
discharged  or  not,  to  be  determined  by  a  finding  as  to  the  materiality 
of  the  alteration  (/). 

But  where  there  is  a  mortgage  of  fanning  stock,  and  the  mort- 
gagor with  consent  of  mortgagee  from  time  to  time  and  in  the  due 
course  of  management  sells  cattle  and  stock  part  of  the  security, 
such  sale  being  contemplated  by  the  mortgage  deed  will  not  relieve 
the  mortgagor's  sureties  (g). 


(y)  PriUhard  v.  Hiichcoeh  (1848),  6 
M.  &  G.  151 ;  Petty  v.  Cooke  (1871),  L. 
R.,  6  Q.  B.  790. 

(2)  Per  Parke,  B.,  Moss  v.  Hall  (1850), 
5  Ex.  46,  49. 

(a)  Bawkshaw  v.  Perkins  (1818),  2 
Swanst.  539. 

{b)  Jones  v.  Leivis  (1825),  4  B.  &  C. 
506. 

(c)  See  Cragoe  v.  Jones  (1878),  L.  R., 
8  Ex.  81  ;  Kearsley  v.  Cole  (1846),  16  M. 
k  W.  128,  185 ;  Davidson  v.  M'Greg(/r 
(1841),  8  M.  &  W.  755,  768  ;  Nichols  v. 
Norris  (1882),  3  B.  &  Ad.  41. 

(d)  Cowper  v.  Smith  (1838),  4  M.  &  W. 
519. 


{e)  Price  v.  Barker  (1855),  4  E.  &  B. 
760  ;  Bailty  v.  Edioards  (1861),  4  B.  4e 
S.  761,  774. 

(/)  Holme  V.  BrunMll  (1877),  8  Q. 
B.  D.  495,  C.  A.  ;  and  see  BolUm  y.  Sal' 
mon,  [1891]  2  Ch.  48,  per  Chitty,  J. 

{g)  Taylor  v.  Baruc  of  New  South 
Wales  (1886),  11  App.  Can.  596,  J.  C, 
where  Holme  v.  Brunskill  (1877),  8  Q. 
B.  D.  495,  C.  A.,  and  Polak  y.  Bverett 
(1876),  1  Q.  B.  D.  669,  C.  A.,  are  dia- 
cussed,  and  see  too  Ward  v.  Natumal 
Bank  of  New  Zealand  (1883),  8  App.  Cas. 
755,  J.  C,  as  to  surety  suffering  oamage 
by  substitution. 


Sect.  5. — ^Discharoe  of  Surety  by  Misrepresentation,  etc. 


487 


If,  therefore,  there  be  an  agreement  between  A.  and  B.,  that  A,  Oh.  XVII. 
shaU  guarantee  a  debt  due  to  B.  from  C,  in  consideration  of  B.   ^^^!^^lf 
agreeing  to  accept  payment  thereof  by  instahnents ;  A.  will  not  be  Misrepresen- 
liable,  if  the  agreement  between  B.  and  C.  contain  a  proviso,  that  — ^^^    ^' 
the  whole  debt  shall  be  recoverable  at  once,  in  the  event  of  C.  ;^i!!?5°'*  "^ 

'  contract  as 

making  default  in  payment  of  any  one  instalment  (h).  between 

A  private  agreement  between  the  vendor  and  vendee  of  goods,  princit«f~ 
for  the  price  whereof  the  defendant  had  become  liable  as  surety,  <^<>n^- 
that  the  vendee  will  pay  a  sum  beyond  the  market  price,  to  be 
applied  by  the  vendor  towards  an  old  debt  due  to  him  from  the 
vendee,  discharges  the  surety  from  all  liability  on  his  guarantee  (t). 

So  where  D.,  and  the  defendant  as  his  surety,  gave  their  joint 
and  several  promissory  note  to  D.'s  bankers,  as  a  security  for  the 
floating  balance  which  might  from  time  to  time  be  due  to  them 
from  D. :  the  defendant  was  held  to  be  discharged  from  his 
liability  on  the  note,  by  the  bankers  having  placed  it  to  the  credit 
of  D/s  account  (&).  So  where  A.,  as  surety  for  B.,  gave  to  G.  a 
promissory  note,  upon  an  agreement  that  C.  should  advance  the 
amount  to  B.  by  draft  at  three  months'  date ;  and  C.  made  the 
advance  immediately,  and  not  by  draft,  at  three  months :  it  was 
held  that  the  surety  was  released  (Q.  And  so,  an  agreement  to 
guarantee  the  price  of  goods  to  be  sold  on  a  credit  of  twelve 
months,  does  not  apply  to  a  sale  on  a  credit  for  a  less  period  (m). 

So  where  plaintiff  and  defendant  in  a  replevin  suit,  referred  the 
cause  to  an  arbitrator,  and  agreed,  without  the  privity  of  the 
sureties,  that  the  replevin  bond  should  stand  as  a  security  for  the 
performance  of  the  award;  it  was  held  that  the  sureties  were 
discharged  (n). 

So  if  the  guarantee  be  for  money  to  be  lent  (o),  or  for  goods  to 
be  sold  {p)f  the  transactions  with  the  principal  must  be  strictly 
of  that  nature.  But  it  is  said  that,  although  the  liability  of  the 
surety  be  limited  to  a  certain  sum,  the  creditor  does  not  prejudice 
his  remedy  against  the  surety  to  that  extent,  by  trusting  the 
principal  to  a  larger  amount. 

Whitcher  v.  Hall  (q)  well  illustrates  the  rule  which  we  are  now 


{h)  Clarke  v.  Green  (1849),  8  Ex.  619. 

(i)  Pideoek  v.  Bishcp  (1826),  3  B.  &  C. 
605. 

{k)  Archer  v.  Hudson  (1844),  7  Bear. 
551. 

(/)  £onser  t.  Cox  (1844),  6  Beav.  110. 

(m)  Bacon  v.  Chesney  (1816),  1  Stark. 
192.  Where  a  guarantee  waa  given  for 
coals,  to  be  anp^med  to  A.  on  a  credit  of 
two  months  from  delivery ;  sales  at  daily 
intervals,  on  the  terms  of  givine  on  the 
last  day  of  each  month,  a  bill  at  two 


months  for  the  coals  delivered  in  the 
course  of  that  month,  were  held  not  to 
be  within  such  guarantee  ;  Ball  v.  Hod- 
ley  (1838),  5  Bing.  54. 

(n)  Archer  v.  Hall  (1828),  4  Bing. 
464. 

(o)  Olyn  V.  HerUl  (1818),  8  Taunt. 
208,  224. 

(p)  £vans  v.  Whyle  (1829).  5  Bing. 
485. 

iq)  WhiUher  v.  Hall  (1826),  5  B.  & 
C.  269. 
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CH.XVIL8.6.  considering.    It  there  appeared  that,  by  agreement  between  the 

^^^Surd^lf  P^*"^*iff  of  *^®  ^^^  P^rt,  and  J.  H.  as  principal,  and  the  defendant 

Misrepr&ten-  as  his  surety  of  the  other  part,  the  plaintiff  agreed  to  let,  and  J.  H. 

^^^^*   '^'    to  take,  the  milking  of  thirty  cows,  at  a  certain  rent  per  cow,  from 

Alteration  of  the  14th  of  February  following;   but,  in  an  action   against  the 

cfffOd.  defendant, — ^to  recover  a  quarter's  rent  which  had  become  due 

under  this  agreement  on  the  14th  November,  and  which  J.  H.  had 

not  paid, — the  evidence  was,  that  in  May,  J.  H.  had  thirty-two 

cows ;  that  he  then  agreed  with  the  plaintiff  that,  instead  of  his 

taking  out  two  cows  at  that  time,  he  should  be  at  liberty  to  take  out 

four  at  the  fall  of  the  year ;  and  that,  accordingly,  between  the  4th 

and  the  20th  of  October,  the  plaintiff  did  take  away  four  cows, 

thereby  leaving  J.  H.,  in  the  interim,  less  than  thirty;  and  it  was 

held  (r)  that, — ^inasmuch  as  this  was  an  entire  contract  for  the 

letting  of  thirty  cows,  and  the  plaintiff  was  bound  in  an  action 

against  the  surety,  to  prove  a  literal  performance  of  the  contract, 

and  had  not  done  so, — ^the  defendant  was  thereby  discharged. 

So  where  a  guarantee  was  in  this  form: — "If  you  will  give  credit 
to  A.  B.,  I  will  be  responsible  that  his  payments  shall  be  regularly 
made ;  "  it  was  held  that  the  ''  credit "  intended  was  a  fair  and 
reasonable  credit,  according  to  the  mode  of  dealing  between  A.  B. 
and  the  parties  guaranteed,  and  not  merely  a  dealing  according  to 
the  strict  customary  credit  of  the  trade  {$). 
By  option.  So  if,  by  the  guarantee,  the  course  of  dealing  between  creditor 

and  principal  be  left  to  the  option  of  the  former,  either  entirely  or 
within  limits,  the  variation  of  such  course  of  dealing,  either  entirely 
or  within  those  limits,  will  not  discharge  the  surety  (f). 
As  to  one  of        And  where  the  guarantee  is  for  the  performance  by  the  principal 
mattOTs.         ^'  several  distinct  matters,  there  may  be  an  alteration  of  the 
principal's  position  as  to  one  of  them,  which  will  discharge  the 
surety  as  to  that,  without  affecting  his  liability  as  to  the  others  (u). 
And  this  rule  applies  as  well  where  the  liability  of  the  principal  to 
perform  the  matters  in  question,  arises  under  several  distinct  con- 
tracts, as  where  it  arises  under  one  contract,  by  which  he  agrees  to 
perform  several  distinct  and  separate  acts  at  different  times  (x). 
Altering  terms     If,  whilst  the  instrument  of  guarantee  is  in  the  hands  of  the 
of  guaranUe,    ^^j^j  j^q  whom  it  was  given,  it  be  altered  in  any  material  particular, 
without  the  knowledge  or  consent  of  the  surety,  it  will  become  void, 
and  the  surety  will  be  discharged  (y). 

(r)  Littledale,  J.,  diss.  1  C.  P.  618. 

(s)  Simpson  v.  MarUey  (1831),  2  C.  &  (x)  See  Croydon  Gas  Co.  v.  Dickinson 

J.  12.  (1876),  2  C.  P.  D.  46,  C.  A. 

(t)    Stewart   v.    M'Kean    (1856),    10  (y)  Davidson  v.  Cooper  (1844),  13  IL 

Ex.  676.  &  \V.,  343,  Ex.  Ch. 

{u)  Harrison  v.  Seymour  (1866),  L.  R., 
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"When  the  creditor  releases  one  of  two  or  more  sureties  who  C^*^^^^-^-^' 
have  contracted  jointly  and  severally,  the  others  are  discharged,  the  ^^^!^tyby^ 
joint  suretyship  of  the  others  being  part  of  the  consideration  of  the  Misrepresm- 
contract  of  each.     But  where  it  is  no  part  of  the  contract  of  surety-  — •  ^* 
ship,  that  other  persons  should  join  in  it,  in  other  words,  where  Diacharging 
he  contracts  severally,  the  creditor  does  not  break  that  contract  by 
releasing  another  several  surety,  the  surety,  therefore,  cannot  claim 
to  be  released"  (z). 

It  is  clear  that  mere  gratuitous  forbearance  by  the  creditor,  with-  Mere  giatui- 

,  ■L'j*  .1  jf    »      iL  J.  ^  '  j«  tons  forbear- 

out   any  bmdmg  agreement  to  reiram  from  taking  proceedings,  ance  will  not 

cannot  discharge  the  surety  at  law  or  in  equity ;  for  his  situation,  discharge  the 

■'■      "  surety. 

and  his  right  in  equity,  even  before  he  is  actually  damnified,  to 
compel  the  principal  to  exonerate  him,  are  not  thereby  prejudiced  (a). 
So  the  mere  taking  of  a  new  security  from  the  debtor,  expressly  as 
a  further  security  only,  without  agreeing  to  give  him  time,  does 
not  affect  the  creditor's  remedy  against  the  surety  (6).  So,  the  fact 
of  the  creditor  not  having  examined  the  accounts  of  the  debtor,  and 
called  on  him  for  payment,  so  soon  as  he  probably  would  have  done 
if  the  accounts  had  been  from  time  to  time  properly  examined,  does 
not  operate  as  an  estoppel  at  law  against  his  recovering  from  the 
surety  (c).  Nor  will  the  mere  laches  of  the  creditor,  in  not  calling 
on  the  principal  for  payment  so  soon  as  he  was  entitled  to  do  so, 
discharge  the  surety  (d).  Nor  was  the  surety  discharged,  by  the 
creditor  signing  the  certificate  of  the  principal  under  a  commission 
of  bankruptcy  against  him,  even  after  notice  from  the  surety  not 
to  do  so  (e) ;  or  by  the  fact  of  the  principal  becoming  insolvent, 
and  omitting  to  insert  the  debt  in  his  schedule  (/). 

So,  a  person  who  merely  guarantees  payment  for  goods  sold  and 
delivered,  for  the  price  of  which  a  bill  is  given  by  the  purchaser,  or 
who  guarantees  payment  of"  the  bill  itself,  but  does  not  make  him- 
self a  party  thereto,  is  not  discharged,  by  not  having  notice  of  the 
dishonour  of  the  bill  (g). 

And  it  has  been  held,  in  equity,  that  if  a  security  be  taken  which. 


{z)  Per  Sir  R.  P.  Collier,  afterwards 
Lord  Monkswell,  deliyering  judgment  of 
J.  C.  in  Ward  v.  National  Bwfik  of  New 
Zealand,  8  A  pp.  Cas.  755,  and  see  3oan8 
V.  BcmMdge  (1866),  25  L.  J.,  Ch.  102, 
334  App.,  and  cases  collected,  id., 
p.  104. 

(a)  Per  Jervis,  C.  J.,  Stron-g  v.  Foster 
(1855),  17  C.  B.  201,  215;  per  Best, 
C.  J.,  Philpot  V.  BriarU  (1828),  4  Bing. 
717 ;  Clarke  v.  Wilson  (1838),  8  M.  & 
W.  208  ;  and  see  Clarke  v.  BirUy  (1889), 
41  Ch.  D.  422. 

(6)  Bell  V.  Banks  (1841),  3  M.  &  G. 
258  ;  Twopenny  v.  Young  (1824),  3  B.  & 
C.  208. 


(c)  Tren4,  Navigation  Co.  v.  Barley 
(1808),  10  East,  34;  Nares  v.  Bowles 
(1811),  14  East,  510,  514. 

(rf)  Goring  v.  Edmonds  (1829),  6  Bing. 
94. 

(e)  Bronrne  v.  Carr  (1831),  7  Bing. 
508  ;  2  Buss.  600. 

(/)  Allard  V.  Kimberley  (1844),  12  M. 
&  W.  410. 

{g)  Walton  v.  Mascall  (1844),  13  M. 
&  W.  72,  452;  Hitchcock  v.  Humfrey 
(1848),  5  M.  &  G.  559;  ffolbrow  v. 
Wilkins  (1822),  1  B.  &  C.  10  ;  and  see 
Fan  WaH  v.  Woolley  (1824),  3  B.  &  C. 
439. 
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unless  it  be 
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by  postponing  the  time  of  payment,  woald  operate  to  release  \h» 
surety,  the  creditor  may  prove  hy  parol  evidence,  that  an  agreement 
was  come  to  between  the  parties,  that  the  transaction  should  not 
have  that  operation  (h). 

But  if  the  creditor  give  time  to  the  principal, — ^that  is,  iSbf/anew 
and  valid  contract  between  the  creditor  and  the  principal,  to  which 
the  sfwrety  does  not  assent^  the  period  be  extended  at  which,  by  the 
contract  between  them,  the  principal  was  originally  liable  to  pay  the 
creditor  (i), — ^the  surety  is  clearly,  as  a  general  rule,  freed  from  re- 
sponsibility at  law  and  in  equity  (&)•  Thus,  in  Coombe  v.  Woolfe  (I), 
it  appeared  that  the  defendant  guaranteed  payment  of  the  price  of 
goods  which  were  to  be  delivered  to  J.,  the  memorandum  containing 
no  stipulation  as  to  the  term  of  credit.  The  course  of  the  plaintiffs' 
business  was,  to  allow  discount  for  cash,  or  to  give  six  months' 
credit ;  and  it  was  their  custom  to  extend  the  credit  by  taking,  at 
the  end  of  the  six  months,  a  bill  at  two  months ;  but,  without  the 
defendant's  knowledge,  they  allowed  three  months  to  elapse  after 
the  six  months,  and  then  took  from  J.  a  promissory  note,  at  two 
months,  thus  virtually  giving  him  a  credit  of  eleven  months :  and 
the  Court  held,  that  the  defendant  was  thereby  discharged.  So, 
where  there  are  two  co-sureties,  and  the  creditor  grants  a  further 
loan  to  the  principal,  and  takes  a  new  security  for  that  and  the 
former  loan,  and  gives  further  time  to  the  principal  and  one  of  the 
sureties,  by  so  doing,  he  discharges  the  other  (m) ;  and  if,  after  a 
right  of  action  has  accrued  to  the  creditor  against  two  or  more 
persons,  he  is  informed  that  one  of  them  is  a  surety  only ;  and, 
after  that,  he  gives  time  to  the  principal  debtor  without  the  con- 
sent of  the  surety,  the  rule  as  to  the  discharge  of  the  surety  equally 
applies  (n). 

But  this  rule  does  not  apply,  except  where  the  agreement  to  give 
time  is  made  with  the  principal  debtor.  And  accordingly,  a  bind- 
ing agreement  for  good  consideration,  to  give  time  to  the  principal, 
if  made  by  the  creditor  with  a  third  person,  and  not  with  the 
principal,  will  not  discharge  the  surety,  although  it  be  made  without 
his  consent  (o).  Nor  will  the  rule  apply  if  there  is  an  express 
condition  in  the  bond  that  no  arrangement  between  principal  and 


(h)  Per  Lord  Chancellor,  Wyke  v, 
Itogers  (1852),  21  L.  J.  C.  611. 

(i)  Per  Cur.,  ffotoell  v.  Jones  (ISSi),  1 
Cr.  M.  k  R.  97,  107  ;  per  Blackburn,  J., 
Polak  V.  EvereU  (1876),  1  Q.  B.  D.  669  ; 
affirmed,  id.,  by  C.  A.  for  same  reasons. 

(k)  Per  Tindal,  C.  J.,  Bell  v.  Banks 
(1841),  3  Scott,  N.  R.  497  ;  and  per 
Cockbum,  C.  J.,  Sirire  v.  Bedrnan  (1876), 
1  Q.  B.  D.  686,  541. 


(Z)  Coomhe  v.  Woolfe,  8  Bing,  156. 

(m)  Per  Bruce,  V.-C,  Fyner  v.  Eop- 
kins  (1842),  6  Jur.  889. 

(n)  Per  Lord  Cairns,  C,  Liquidaton 
of  Overe7id,  Oumey  dfc  Co.  v.  Liquidators 
of  OrieiUal  Financial  CorporcUum  (1874), 
L.  R.,  7  H.  L.  848,  360. 

(o)  Frazer  v.  Jordan  (1858),  8  E.  &  B. 
803,  310,  311 ;  Clarke  v.  Birley  (1889), 
41  Ch.  D.  422. 
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creditor  as  to  giving  time  to  debtor  or  one  surety  should  release  Ck.  XVII.  8.5. 
the  sureties ;  and  James,  L.  J.,  observed  that  such  a  condition  was  ^^J^j^f 
not  unreasonable,  as  the  giving  of  time  usually  operated  in  favour  Misrepreaen- 
of  the  sureties  ( p) .  —  *^^. 

At  Common  Law,  a  specialty  could  not  be  released  or  varied  by  Surety  on 
a  parol  agreement,  and,  therefore,  in  an  action  upon  a  bond  against  charged  by 
a  surety,  it  was  no  defence  at  law,  that  time  had  been  given  to  theiw^*®*  agree- 
principal  by  an  instrument  not  under  seal  (q).     This,  however,  was  time. 
a  good  ground  for  relieving  the  surety  in  equity  (r) ;  and  by  the 
effect  of  the  Judicature  Acts,  it  may  now  be  pleaded,  at  law,  by 
way  of  equitable  defence,  to  an  action  against  the  surety  on  the 
specialty  («). 

And  since  the  indorser  and  drawer  of  a  bill  of  exchange  stand  in  Case  of  bills 
position  of  surety  for  the  acceptor  to  the  holder,  as  we  have  seen  ^  ^^^^' 
Lore.  p.  471.  bo  such  indorsers  wUl  be  discharg^  from  responei- 
bility,  if  the  holder  of  the  bill  or  note,  without  their  consent, 
release  the  acceptor  or  maker,  or  bind  himself  by  agreement  with 
the  acceptor  or  maker  to  give  him  time  (t). 

The  passing  of  a  resolution  for  a  composition  or  liquidation  by  Bankruptcy 
the  creditors  of  a  bankrupt  acceptor  will  not  discharge  the  in-^  ^^^  ^^^^' 
dorser's  liability  for  such  acceptor  (u)  ;  but  where  a  composition 
scheme  is  annulled  under  s.  18,  sub-s.  11,  of  the  Bankruptcy  Act, 
1883,  and  the  debtor  adjudged  a  bankrupt,  a  surety,  who  has 
guaranteed  the  payment  of  the  composition  by  the  debtor,  is  dis- 
charged by  such  annulment  and  bankruptcy  (x). 

If  the  creditor  do  any  other  act  which  is  injurious  to  the  surety.  Other  acts  of 

creditor 

or  inconsistent  with  his  rights  :  or  if  he  omit  to  do  any  act  which  which  will 
his  duty  enjoins  him  to  do,  and  the  omission  proves  injurious  to  the  discharge 
surety,  the  latter  will  be  discharged  in  equity  (^). 

And  so  if  the  creditor  does  some  act  which  makes  it  impossible  Presenting 
that  the  principal  can  fulfil  his  obligation,  the  surety  will  be  dis-  p^Stion.*^'^ 
charged ;   and  the   presentation  of  a  bankruptcy  or  winding-up 
petition  against  the  principal  may  be  such  an  act  {z). 

And  in   contracts  with   Guarantee  Companies  who  insure  an 
employer  against  embezzlement,  &c.,  by  clerks,  &c.,  it  is  usual  to 


(»)  Whiting  v.  Burke  (1871),  L.  R., 
6  Ch.  342. 

(})  Per  Parke,  B.,  Parker  v.  Wtxtaon 
(1858),  8  Ex.  404,  410;  Davey  v. 
Frtniergrass,  infra. 

(r)  Per  Abbott,  C.  J.,  Davey  v.  Pren- 
dergrass  (1821),  5  B.  &  Al.  187,  192 ; 
and  S.  C.  in  equity,  6  Madd.  124. 

[s)  See  Jud.  Act,  1873,  a.  24. 

(0  See  Frazer  v.  Jordan  (1868),  8  E. 
k  B.  308  ;  Hall  v.  Cole  (1836),  4  A.  & 
E.  577  ;   Duncan,  Fox  ds  Co.  v.  North 


and  South  Wales  Bank  (1880),  6  App. 
Cas.  1. 

{u)  Ex  parU  Jacobs  (1875),  L.  R.,  10 
Ch.  211  ;  andaee^Z/wv.  Wilmot{\9^74:\ 
L.  R.,  10  Ex.  10  ;  and  ^arm  v.  Vendbles, 
infra,  (z). 

{x)  WalUm  V.  Cook  (1888),  40  Ch.  D. 
326. 

iy)  Watts  V.  ShuUleworih  (1880),  5  H. 

6  N.  235,  247. 

(2)  Harris  v.  Fenables  (1872),  L.  R., 

7  Ex.  235. 
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Ch.  XVII.  8. 6.  make  stipolations  with  the  employer,  the  fulfilment  of  which  by  him 
^^Su^ylf  ^®  *  condition  precedent  to  recovering  against  them  (a). 

MisrepreBeTi- 
tation,  tOe. 


Sect.  6. — Revocation  of  Guarantee, 

When  guanm-     A  guarantee  is,  in  certain  cases,  revocable  by  the  surety.    Thus, 

by  surety.       where  the  guarantee  was  in  the  following  terms  :    "  We  the  under- 

Offord  V.         signed,  in  consideration  of  your  discounting,  at  our  request,  bills  of 

uavis.  exchange  for  D.  &  Co.,  *  *  *  guarantee  for  the  space  of  twelve 

calendar  months,  the  due  payment  of  all  such  bills  of  exchange  to 

the  extent  of  £600 :  "  it  was  held  that  a  countermand  of  the  said 

guarantee  by  the  surety,  before  the  plaintiff  had  discounted  any  bill 

of  exchange  thereunder, 'discharged  the  surety  (6). 

But  where  a  bond  was  conditioned  for  the  faithful  performance 
of  his  duties  by  a  clerk,  during  his  continuance  in  the  service  ;  and 
the  bond  did  not  contain  any  stipulation  that  the  surety  should  be 
at  liberty  to  put  an  end  to  his  liability  by  giving  notice  to  that 
effect :  it  was  held  that  the  surety  could  not,  during  the  continuance 
of  the  service,  discharge  himself,  either  at  law  or  in  equity,  from 
his  obligation  on  the  bond,  merely  by  giving  notice  that  after  a  time 
named  he  would  not  be  further  liable  thereon  (c). 
Misconduct  of     If  the  person  whose  fidelity  has  been  guaranteed,  is  guilty  of 
pnncipal.        miscouduct,  and  the  surety  has  notice  of  such  misconduct ;  he  has 
a  right,  on  that  account,  to  withdraw  from  his  guarantee,  and 
thereby  to  relieve  himself  from  any  liability  which  may  accrue 
thereunder,  after  giving  notice  of  such  withdrawal  to  the  credi- 
tor (d) ;  but  the  mere  absence  of  such  supervision  by  an  employer 
as  might  have  detected  misconduct  and  fraudulent  concealment  of 
it,  will  not  discharge  a  surety  who  has  guaranteed  that  a  contractor 
will  well  and  truly  execute  his  contract  (e). 
Not  revoked        A  continuing  guarantee  is  not  revoked,  merely  by  the  death  of 
surety!  unless  *^®  surety  (/) ;  but  in  the  absence  of  express  provision  to  the  con- 
there  be  trarv,  such  a  guarantee  is  revoked  as  to  subsequent  advances,  by 

notice  thereof.         .  ^  ,  .     ?      ,   ,  v  ,  ,  ,     ,    . 

notice  of  his  death  (g) ;  except  when  the  guarantee  was  such,  being 


{a)  See  London  Guarantee  Co.  v. 
Feamley  (1880),  5  App.  Cas.  911. 

(6)  Offord  V.  Davis  (1862),  12  C.  B., 
N.  S.  748. 

(c)  Calvert  v.  Gordon  (1828),  3  M.  & 
R.  124 ;  and  see  Gordon  v.  Calvert 
(1828),  4  Russ.  681 ;  and  per  Lord  Ellen- 
borough,  C.  J.,  Ilassell  V.  Long  (1814), 
2  M.  k  S.  863,  870. 

{d)  See  Burgess  v.  Eve  (1872),  L.  R., 
13  Eq.   460,   467  ;    Phillips  v.   Foxall 


(187*2),  L.  R.,  7  Q.  B.  666,  678,  and  see 
ante,  p.  484. 

{e)  aull  {Mayor^  <ke,,  of)  v.  ffarding, 
[1892]  2  Q.  B.  494,  C.  A. 

(/)  Bradbury  v.  Morgan  (1862),  1  H. 
&  C.  249  ;  and  see  Harrisa  v.  FavuU 
(1873),  L.  R.,  8  Ch.  866. 

(g)  Per  Bowen,  J.,  CouUhart  t.  Cle- 
me7Uson  (1879),  5  Q.  B.  D.  42.  As  to 
what  is  sufficient  notice  for  this  purpose, 
sec  id.  47. 
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for  a  consideration  given   once  for  all — ^the   admission  of   the  Ch.  XVII.  8.6. 
guarantor's  son  to  "Lloyd's"  as  a  life  member — that  the  guarantor  ^^^^^^^^'^ 

could  not  have  revoked  it  during  his  life  ;  or  where  the  guarantee 

provides  specially  that  the  obligor  or  his  representatives  may  deter- 
mine his  liability  by  a  notice  to  the  obligee,  and  notice  is  not  given 
in  accordance  with  such  provision  by  his  executors  (A).  Neither 
will  the  notice  of  his  death  revoke  it  and  his  estate  remains 
liable  (i),  and  so  the  death  of  one  co-surety  will  not  relieve  the 
other  co-surety  (fc). 


Sect.  7. — Indemnities  of  Surety. 

Let  us  now  see  very  briefly  how  the  surety  is  to  be  indemnified.  How  the 
And^r«^,  he  may  recover  against  the  principal  all  moneys  which  ^demnified 
he  has  paid  upon,  or  any  damages  which  he  has  incurred  under  his  against  the 
guarantee,  as    often    as    he    pays  such  monies  or  incurs  such 
damages  (Q.     Moreover,  as  soon  as  the  obligation  of  the  surety  to 
pay  has  become  absolute,  he  has  a  right  to  be  exonerated  by  his 
principal :  and,  therefore,  if  the  creditor  sues  the  surety,  the  latter 
may  defend  himself  in  that  action,  by  showing  that  the  principal  is 
entitled  as  against  the  creditor,  to  a  set-off,  arising  out  of  the  same 
transaction  out  of  which  the  Uability  of  the  surety  arose  (m).     And 
the  surety  has  a  right  to  take  proceedings  for  the  purpose  of  being 
indemnified  against  the  debt,  before   he   has  himself  paid  any- 
thing (n). 

So,  if  there  be  several  sureties,  and  one  of  them  pays  more  than  against  a  co- 
his  proportion  of  the  demand,  he  is  entitled  to  contribution  against  J^bution.  ^°^ 
his  co-surety  or  co-sureties  for  the  excess  (o).  Even  when  they 
have  paid  equally,  but  one  of  them  has  taken  securities  from  the 
principal  debtor,  the  other  sureties  can  call  upon  the  security-hold- 
ing surety  to  bring  back  sureties  into  hotch-pot  (p) ;  but  when  by 
means  of  the  counter-security  the  surety  has  been  repaid  what  he 
has  paid  on  account  of  the  principal  debt,  and  has  shared  the 
amount  thus  received  by  him  with  his  co-sureties,  he  will  be  again 
entitled  to  recover  out  of  the  counter-security  the  amount  so 
handed  over  by  him  to  them,  whereupon  their  right  to  participate 

{h)  Silvester^  In  r«,  [1895]  1  Ch.  578.  (71)  Nishet  v.  Smith  (1789),    2  Bro. 

(i)  X%(f5  v.5ary<jr  (1880),  16  Ch.  D.  C.  C.  678;    per  Wickens,  V.-C,  F&r- 

290,  0.  A.  gu8(yii  v.  Qibson  (1872),  L.  K.,  14  Eq. 

{k)  Beckett  ▼.  Addyman  (1882),  9  Q.  879. 
B.  D.  783,  C.  A.  (0)  Davies  v.  Humphreys  (1840),  6  M. 

(i)  Daviea  v.  Humphreys  (1840),  6  M.  &  W.  163,  followed  in  Ex  parte  Srwwdon 

k  W.  153,  167.  (1881),  17  Ch.  D.  44,  C.  A. 

(m)  Beehervaise  v.  Zeww  (1872),  L.  E.,  (p)  Steel  v.  Dietm  (1881),  17  Ok  D. 

7  C.  P.  372.  825. 
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Chap.  XYIL — Quabantees  and  Indemnities. 


Contribation 
before  pay- 
ment in  roll. 


Amount  to  be 
contributed. 

Peter  v.  £ich. 


Ch.  xyil.8.7.  will  again  arise,  and  so  on  until  the  whole  of  the  payments  made 
^ofSuro^  by  the  co-sureties  on  account  of  the  principal  debt  have  been 

refunded,  or  the  value  of  the  counter-securities  has  been  ex- 
hausted (9). 

A  surety  against  whom  judgment  for  the  fall  amount  has  been 
obtained  but  who  has  paid  nothing  on  the  judgment,  may  obtain  a 
prospective  order  directing  a  co-surety,  on  payment  by  the  surety 
of  his  own  share  to  indemnify  him  against  further  liability,  or  in  an 
action  to  which  the  principal  creditor  is  party,  an  order  upon  the 
co-surety  to  pay  his  proportion  to  the  principal  creditor  (r). 

At  law,  the  amount  of  contribution  to  which  the  co-surety  was 
entitled,  depended  on  the  number  of  sureties  originally  liable.  So 
that,  if  there  were  three  sureties  for  a  certain  sum,  and  one  of  them 
paid  the  whole,  he  could  not,  at  law,  recover  from  either  of  the 
others  more  than  a  third  of  the  sum  paid,  although,  at  the  time  he 
paid  it,  one  of  his  co-sureties  was  dead  or  insolvent  («).  But,  in 
equity,  the  surety  in  the  above  case  would  be  entitled  to  recover 
one-half  of  the  entire  sum  paid  by  him,  from  the  surviving  or 
solvent  co-surety  {t) ;  and  the  effect  of  the  Judicature  Acts  is  that 
the  rules  of  equity  prevail  in  all  branches  of  the  High  Court. 

The  surety  is  entitled,  in  equity,  to  require  the  creditor  to  whom 
he  makes  the  payment,  to  give  him  the  benefit  of  any  security 
of  which  he,  the  creditor,  might  have  availed  himself  as  against  the 
principal  debtor  (u) ;  and,  if  the  creditor  hold  collateral  securities 
or  funds,  applicable  to  the  debt  of  the  principal,  the  negligent  loss 
of  or  injury  to  such  securities  or  funds,  to  the  prejudice  of  the 
surety,  will  afford  ground  to  the  latter  for  relief  in  equity,  to  the 
extent  of  such  securities  or  funds  {x). 

And  so  in  the  case  of  bills  of  exchange,  the  House  of  Lords 
decided  that  when  the  holder  is  also  in  possession  of  securities  of 
the  acceptor,  although  during  the  currency  of  the  bill,  the  indorsee 
holder  may  deal  as  he  pleases  with  such  securities,  yet  on  the  bUl 
becoming  dishonoured  and  notice  given  to  indorsers,  such  an  in- 
dorser,  though  not  exactly  a  surety  for  the  acceptor,  or  a  co-surety 
with  those  who  are  sureties  for  the  acceptor,  yet  he  stands  in  a 
position  sufficiently  analogous  to  that  of  a  surety  to  bring  him 


Right  of 

surety  to  se- 
curities held 
by  creditor. 


Bill  of 
Exchange. 


{q)  Berridge  v.  Berridge  (1890),  44 
Cb.  D.  168. 

(r)  Wolmershaiisen  v.  Gullicky  [1893] 
2  Ch.  514,  per  Wright,  J. 

(«)  Brown  v.  Lee  (1827),  6  B.  &  C. 
689. 

{t)  Peter  v.  Rich  (1830),  1  Gh.  Rep. 
19,  34. 

(u)  Per  Kindersley,  Y.^C,  Brandon  v. 
Brandon  (1859),  28  L.  J.,  C  147  ;  and 
see  Pearl  v.  Deacon  (1867),  26  L.  J., 


C.  761  ;  Imperial  Bank  ▼.  London^  <tie., 
Docks  Company  (1877),  6  Ch.  D.  195. 

{x)  See  Law  v.  East  India  Company 
(1799),  4  Ves.  jun.  824  ;  Capel  v.  BtUler 
(1826),  2  S.  &  S.  457  ;  Watts  ▼.  ShiiUU- 
leorth  (1861),  7  H.  &  N.  353,  Ex.  Ch. ; 
TFuIff  V.  Jay  (1872),  L.  R.,  7  Q.  B. 
756  ;  and  see  Ex  parte  Jacobs  (1875),  L. 
R.,  10  Ch.  211  ;  and  Ellis  v.  fFilinU 
(1874),  L.  R.,  10  Ex.  10. 
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within  the  principle  of  Deering  v.  Winchelaea  (y),  and  is  entitled  to  Ch.XVIL  a.  7. 
the  benefit  of  all  payments  made  by  the  acceptor,  and  on  paying    ^^^^^^ 

the  holder  to  be   put    in    a    situation    to    sue    the    acceptor; 

and  in  this  case  afiSrmed  the  judgment  and  restored  the  order 
of  the  Vice-Chancellor  of  the  County  Palatine  of  Lancaster,  that 
the  indorsers  paying  should  have  the  benefit  of  the  securities  so 
deposited  (z). 

But  where  a  guarantee  contained  a  proviso  that,  before  the  defen- 
dant was  called  upon,  the  plaintiff  should  avail  himself  to  the 
uttermost  of  any  bond  fide  securities  he  held  of  the  principal ;  and 
the  plaintiff  had  neglected  to  adopt  means  to  enforce  payment  of  a 
bill  by  a  party  who  was  shown  to  be  totally  insolvent,  this  was  held 
not  to  discharge  the  surety  (a).  Nor  will  the  surety  be  discharged 
where  the  debtor  becomes  bankrupt,  and  the  creditor,  on  proving 
his  debt  upon  the  debtor's  estate,  surrenders  his  collateral  security 
to  the  trustee  under  the  bankruptcy  (6),  and  so  in  bankruptcy  or 
winding-up  of  the  principal  debtor  where  the  creditor  has  proved 
for  the  whole  of  a  debt  exceeding  that  limit,  a  surety  with  a  limit 
in  the  amount  of  his  liability,  is  entitled  to  the  benefit  of  a  rateable 
proportion  of  the  dividends  payable  on  the  whole  debt  (c) . 

By  the  Mercantile  Law  Amendment  Act,  1866,  19  &  20  Vict.  Mercantile 

•^  Law  Amend- 

C.  97,  S.  5 —  mentAct. 

^  Every  person  who,  being  surety  for  the  debt  or  duty  of  another,  or  being  Aasi^pment  of 
liable  with  another  for  any  debt  or  duty,  shall  pay  such  debt  or  perform  such  sec^ties  to 
duty,  shall  be  entitled  to  have  assigned  to  him,  or  to  a  trustee  for  him,  every  ^^  ^' 
judgment,  specialty  or  other  security  which  shall  be  held  by  the  creditor  in 
respect  of  such  debt  or  duty,  whether  euch  judgment,  specialty,  or  other  secwrityy 
shaU  or  shall  riot  he  deemed,  at  law,  to  have  been  satisfied  by  the  paymerU  of  the 
dAt  or  performance  of  the  drUy ;  and  such  person  shall  be  entitled  to  stand  in 
the  place  of  the  creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and  upon 
a  proper  indemnity,  to  use  the  name  of  the  creditor,  in  any  action  or  other 
proceeding  at  law  or  in  equity,  in  order  to  obtain  from  the  principal  debtor, 
or  any  co-surety,  co-contractor,  or  co-debtor  as  the  case  may  be,  indemnifica- 
tion for  the  advances  made  and  loss  sustained,  by  the  person  who  shall  have 
so  paid  such  debt  or  performed  such  duty  ;  and  such  payment  or  performance 
so  made  by  such  surety,  shall  not  be  pleadable  in  bar  of  any  such  action  or 
other  proceeding  by  him  :  provided  always,  that  no  co-surety,  co-contractor,  or 
co-debtor  shall  be  entitled  to  recover  from  any  other  co-surety,  co-contractor,  or 
co-debtor,  by  the  means  aforesaid,  more  than  the  just  proportion  to  which, 
as  between  those  parties  themselves,  such  last-mentioned  persons  shall  be 
justly  liable.*' 

« 

(y)  Deering  v.  WincheUea  (1787),  2  B.  D.  422,  C.  A. 

&  P.  270  ;  1  Wh.  &  T.  ;  1  R.  R.  41.  (c)  See  as  to  bankruptcy,  Hobson  v. 

{z)  Duncan,  Fox  <S:  Co,  Y.  North  and  Bass    (1871),     L.     R.,     6     Ch.     792; 

South  Wales  Bark  (1880),  6  App.  Cas.  1.  winding  up,   Oray  v.  Seckham  (1872), 

(a)  Muskett  v.  Rogers  (1839),  8  Scott,  L.  R.,  7  Ch.  680  ;  and,  generally,  Ellis 

51  ;  but  see  London  Guarantee  Co.  v.  v.   Emmanuel  (1876),   1   Ex.    D.    167, 

Fearnley  (1880),  5  App.  Cas.  911.  C.  A. 

{b)  Bavnbow  v.  Juggins  (1880),  6  Q.  B. 
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Chap.  XVII. — Guarantees  and  Indemnities. 


CH.xvn.8.7. 

Indemnitiss 
of  Surety, 

Crown  debt. 


Proof  against 
co-sureties. 


Under  this  Act  it  is  immaterial  whether  the  surety  has  obtained 
an  actual  assignment  of  the  judgment  (d). 

And  so  a  surety  who  has  paid  a  crown  debt  due  from  his  principal 
is  entitled  to  the  crown  rights  of  priority  over  the  other  creditors  of 
the  principal  (e). 

Where  one  of  several  co-sureties  has  paid  off  the  debt,  he  is  en- 
titled, notwithstanding  the  above  section,  to  the  benefit  of  a  proof 
by  the  creditor  against  one  of  the  co-sureties  for  the  full  amount  of 
the. debt,  and  his  right  of  proof  is  not  (though  his  right  of  dividend 
is)  limited  to  the  sum  which  as  between  him  and  his  co-surety  such 
co-surety  is  liable  to  pay  (/). 


(d)  In  re  McMyn  (1886),  83  Ch.  D. 
575 ;  and  see  Batchelor  y.  Latorence 
(1861),  9  C.  B.,  N.  S.  643. 

(d)   In  re  Lord  Churchill  (1888),  39 


Ch.  D.  174  ;   and  see  iZ.  y.  Fay  (1878), 
4  Ir.  L.  R.  606,  App. 

(/)  Parker y  In  re,  Morgan  y.  5tfi, 
[1894]  3  Cb.  400. 
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[See  Oeary  on  the  Law»  of  Marriage ^  A.D.  1892.] 
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Sect.  1. — The  Contract  to  Marry. 

The  action  for  breach  of  promise  to  marry  is  of  comparatiyely 
recent  date  (a),  it  not  being  till  the  middle  of  the  seventeenth 
century  that  marriage  was  recognised  by  our  law  as  a  temporal 
benefit,  marriage  being  a  matter  of  spiritual  jurisdiction,  and  the 
spiritual  Courts  exercising  a  jurisdiction  to  enforce  specific  per- 
formance of  contracts  to  marry,  which  was  not  formerly  abolished 
until  the  reign  of  George  the  Second  by  Lord  Hardwicke's  Act, 
26  Geo.  II.  c.  33 ;  repealed  by  4  Geo.  IV.  c.  76,  which  by  s.  27 
repeats  the  abolition  (5). 

A  promise  by  A.  to  marry  B,  is  a  good  consideration  for  B.'s  It  mast  be 
promise  to  marry  A.  (c)  ;  and,  as  a  general  rule,  such  promises  are  "^^^ 
reciprocal  and  obligatory  on  both  parties ;  so  that  if  the  promise  of 
one  of  them  be  void,  that  of  the  other  will  be  nvdum  pactum  (d). 
But  where  the  contract  declared  on  was,  that  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  go  to  L.  for 
the  purpose  of  marrying  the  defendant,  the  defendant  promised  to 
marry  the  plaintiff  in  a  reasonable  time  after  her  arrival  at  L. ; 
this  was  held  to  be  a  sufficient  consideration  to  support  his 
promise  (e). 


(a)  See  per  Bowen,  L.  J.,  in  Firday  ▼. 
Chinuy  (1888),  20  Q.  B.  D.,  C.  A.  at  p. 
505. 

(6)  For  instance  of  specific  performance 
decreed,  see  Baxter  y.  Bitcktey  (1752),  1 
Lee,  42.  For  Chancery  order  to  marry 
All  infant  ward  of  Court,  see  JSe  Maria 
Stewart  (1828),  Insh  Law  Recorder, 
VoL  IL,  t).  112. 

A  resolution  in  favour  of  abolishing 
the  action  for  breach  of  promise  to  marry, 
"  except  in  cases  where  actual  pecuniary 
loss  has  been  incurred  by  reason  of  the 
promise,  the  damages  being  limited  to 

C.C. 


such  pecuniary  loss,"  introduced  by  Mr. 
Herschell,  Q.C.,  now  Lord  Herschell, 
was  carried  in  the  House  of  Commons  by 
106  votes  to  65,  May  6,  1879,  see 
Hansard,  Vol.  246,  ip.  1867—1887. 
Generally,  throughout  Europe,  the  law 
is  substantially  what  Lord  Herschell's 
resolution  would  have  made  it  here,  but 
the  American  law  is  the  same  as  our  own. 
(e)  See  1  Roll.  Abr.  22,  L  20. 

(d)  See  per  Holt,  C.  J.,  Harrison  v. 
Cag€  (1698),  1  Ld.  Raym.  386,  887. 

(e)  Harvey  v.  Johnston  (1848),  6  C.  B. 
295. 
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Chap.  XVIIL — The  Contract  to  Marbt  and  of  Makbiage. 


Promise  need 
not  be  in  ex- 
press words ; 


Ch.XVIIIaI.      In  the  case  of  an  infant,  however,  whose  promise  is  voidable, 
^-WomT*  there  is  an  exception  to  this  rule :  for  an  infant  may  sue  though 

he  may  not  be  sued,  for  the  breach  of  a  promise  to  marry  (/)• 

Infant  maj  The  Infants'  BeUef  Act,  1874  (pp.  178,  186,  ante),  whereby  an 
E^t'be^su^^  infant's  contract  cannot  be  made  good  by  ratification  after  his 
for  breach.  majority,  applies  to  contracts  to  marry  (g),  but  the  difficult  question 
whether  there  is  a  ratification  of  the  old  promise  or  the  making  of 
a  new  one,  is  a  question  for  the  jury,  if  there  is  evidence  on  which 
a  jury  might  reasonably  find  that  a  new  promise  was  made  and 
accepted  Qi).  Therefore,  where  the  defendant  during  his  infancy 
offered  marriage  to  plaintiff,  who  accepted  him  subject  to  the 
approval  of  her  parents,  and  on  the  day  after  he  came  of  age  he  told 
the  plaintiff  that  he  had  just  obtained  his  father's  approval  and 
added,  ''  Now  I  may  and  will  marry  you  as  soon  as  I  can,"  it  was 
held  that  it  was  properly  left  to  the  jury  to  say  whether  there  was  a 
fresh  promise  after  majority  (t). 

It  is  not,  in  any  case,  necessary  to  prove  an  express  promise  to 
marry,  in  totidem  verbis ;  but  the  contract  may  be  evidenced  by 
the  unequivocal  conduct  of  the  parties,  and  by  a  definite  under- 
standing between  them,  their  friends,  and  relations,  that  a  marriage 
is  to  take  place.  And  where  the  promise  of  the  man  was  proved  in 
an  action  against  him,  it  was  held,  that  evidence  of  the  woman 
having  demeaned  herself  as  if  she  concurred  in,  and  approved  of 
his  promise,  sufficiently  established  her  promise  to  marry  him  {k). 
Nor  need  a  promise  to  marry  be  reduced  into  writing  (J) :  for 
s.  4  of  the  Statute  of  Frauds,  ante,  p.  102,  which  requires  writing 
for  promises  "  in  consideration  of  marriage,"  does  not  apply  to 
promises  to  marry  (m). 

So  the  engagement  is  binding,  although  the  precise  time  for 
completing  it  be  not  agreed  upon ;  for,  in  such  a  case,  the  law 
presumes  promises  to  intermarry  in  a  reasonable  or  convenient 
time,  upon  request  (n).  And  where  the  defendant  stated  to  the 
father  of  the  plaintiff,  that  he  had  "  pledged  himself  to  marry  his 
daughter  in  six  months,  or  a  month  after  Christmas ;  **  Lord 
Ellenborough  left  it  to  the  jury  to  say,  "whether  they  would  not 
presume,  from  the  circumstances,  a  general  promise  to  many,— 
which  the  law  would  consider  as  a  promise  to  marry  within  a 


nor  in 
writing; 


nor  to  marry 
within  any 
definite  time. 


(/)  HoU  V.  Ward  (1782),  2  Str.  937  ; 
S.  C,  Fitz.  176  ;  and  eee  ante,  Ch.  VII. 

{g)  Cbxhead  v.  MuUis  (1878),  8  C.  P. 
D.  439. 

(h)  Northeote  ▼.  Doughty  (1879),  4  C. 
P.  D.  886 ;  Holmes  v.  BrierUy  (1888), 
86  W.  R.  796,  C.  A.  ;  and  aee  ante,  pp. 
206,  207. 

(i)  Northeote  v.  Doughty ^  supra;  and 
see  Holvue  v.  Brierleyf  ubi  sup. 


{k)  Per  Holt,  G.  J.,  ffiOton  v.  JfanteU 
(1706),  8  Salk.  16,  64. 

(Z)  PhUlpoU  V.  WalleU  (1682),  8  L-t. 
66  ;  Harrison  y.  Cage  (1699),  1  Ld. 
Raym.  886. 

(m)  Cork  ▼.  Baker  (1717),  1  Str.  34 ; 
MourUaetu  v.  Maaewell  (1720),  id.  236. 

(n)  Per  Cur.  Harrison  v.  Cage  (1699), 
1  Ld.  Raym.  886. 
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reasonable  time;  and  whether  the  declarations  of  the  defendant ChXVIILs,!. 
had  any  other  effect,  than  to  render  that  definite  and  certain,  which  "^^^^^^J^ 
before  was  uncertain  "  (o). 

The  promise  cannot  be  proved  by  the  plaintiff  alone ;  there  mnst  Material 
be  "  material  evidence  *'  in  corroboration  of  the  plaintiff's  testimony,  corroboradon 
by  the  Evidence  Further  Amendment  Act,  1869,  32  &  33  Vict,  of  plaintifTa 
c.  68,  s.  2  (before  which  the  evidence  of  the  parties  was  inadmis- 
sible).    Evidence  that  the  plaintiff  was  overheard  to  charge  the 
defendant  with  the  promise  and  that  the  defendant  made  no  answer 
is  corroborative  evidence  within -this  enactment  (p),  bat  the  mere 
&ct  of  the  defendant  not  having  answered  letters  charging  him 
with  the  promise  is  not  (q). 

When  the  promise  of  the  defendant  is,  to  marry  within  a  certain  Conditional 
period,  or  on  certain  conditions :  an  action  for  the  breach  of  such  ^"^ 

*  Frost  ▼. 

promise  cannot  be  maintained,  until  the  time  has  elapsed,  or  the  KnigJu. 
conditions  have  been  performed  (r),  unless  there  be  express  repudia- 
tion of  the  contract,  in  which  case  an  action  can  be  brought 
immediately,  as  was  held  by  the  Exchequer  Chamber  in  Frost  v. 
Knight  (s),  in  which  the  promise  was  to  marry  after  the  death  of 
the  defendant's  father,  and  the  defendant  broke  off  the  engagement 
in  his   father's  lifetime.     So,  if  the  promise  was  to  marry  on  Breach  by 
request,  a  special  request  must  be  proved;  unless  it  be  shown  another, 
that  the  defendant  has  incapacitated  himself  from  performing  his 
promise,  by  marrying  another  person  (t). 

And  the  promise  is  so  far  of  a  personal  nature,  that  the  breach  Action  hj  or 
of  it  furnishes  no  cause  of  action  to  the  personal  representative  of  ^^  cxocu- 
ihe  party  to  whom  it  was  made,  or  against  the  personal  representa-  Piniay  v. 
lives  of  the  party  having  made  it,  unless  indeed  there  be  proved  ^^*'^y- 
some  special  damage,  affecting  the  personal  estate  of  the  deceased  (u) , 
or  the  party  to  whom  the  promise  was  made,  and  having  been  in 
contemplation  of  both  parties  at  the  date  of  the  promise  (x). 
Therefore,  in  Finlay  v.  Chimey  (x),  where  executors  were  sued 
upon  a  promise  of  marriage  by  their  testator,  and  the  only  grounds 
of  special  damage  alleged  were  that  the  plaintiff  had  bought  clothes 
in  expectation  of  the  marriage,  and  had  maintained  herself  from 
the  date  of  the  promise  to  the  date  of  the  death  of  the  testator,  and 


(o)  Fatter  v.  Deboos  (1815),  1  Stark.  Ill,  Ex.  Ch. 

82.  (0  Caines  v.  Smith  (1846),  16  M.  & 

{p)  Bestela  r.  Stem  (1877),  2  G.  P.  D.  W.  189  ;  Short  v.  Stone  (1846),  8  Q.  B. 

265,  C.  A.  358. 

(q)   Wiedemann  Y,   fValpole,  [1891]  2  {u)  Chamberlain  v.  fFilliain8on{lSU). 

Q.  B.  584.  2  M.  &  S.  408  ;  15  R.  R.  295  ;  Finlay  v 

(r)  See  Cole  v.  CoUingluim  (1837)i  8  Chimey,  infra. 

C.  *  P.  75 ;  Atehinson  v.  Baker  (1797),  («)  Finlay  v.  Chimey  (1888),  20  Q.  L^ 

Peake,  Add.  C.  103.  D.  494,  C.  A. 

(«)  Frott  y.  Knight  (1872),  L.  R.,  7  Ex. 

K  K  2 


600 


Chap.  XVIII. — The  Contract  to  Mabrt  and  of  Marriage. 


Ch.XVIII.8.1. 

Tke  Contract 
to  Marry, 

Pre- engage- 
ment no 
defoQoe ; 


nor  concealed 
insanity; 

nor  being 
marrieii. 


Fraud. 


Relationship 
within  Levi- 
tical  degreefl. 


Uuchastity  of 
woman. 


had  had  a  child  by  him,  it  was  held  by  the  Court  of  Appeal  that  on 
none  of  these  grounds  were  damages  recoverable. 

The  pre-engagement  of  the  defendant  to  another  person  is  no 
defence  to  this  action,  as  he  cannot  thus  avail  himself  of  his  own 
wrong.  Nor  is  it  a  defence  to  this  action,  that,  at  the  time  of  the 
defendant's  promise,  the  plaintiff  was  engaged  to  be  married  to 
another,  and  concealed  that  fact  from  the  defendant ;  unless  it  be 
proved  that  the  concealment  was  fraudulent  (y) ;  nor  even  that  the 
plaintiff  had  concealed  the  material  fact  of  having  been  insane  (z). 
And  it  has  been  held,  that  the  promise  of  a  man  to  marry  within  a 
reasonable  time  is  valid,  even  although  he  was  married  at  the  time 
of  making  such  promise ;  because  his  wife  might  have  died  within 
such  reasonable  time  (a) ;  and  this  case  was  shortly  afterwards 
followed,  though  with  a  strong  expression  of  disapproval  from 
Pollock,  C.  B.,  on  the  ground  that  it  is  inconsistent  with  that 
affection  which  ought  to  subsist  between  married  persons  that  a 
man  should  while  his  wife  is  alive  promise  to  marry  another  woman 
after  his  wife's  death  (6).  It  is  submitted  that  the  view  of 
Pollock,  C.  B.,  is  so  fsLV  correct,  and  that  no  action  could  be  sus- 
tained against  a  promisor  married  to  the  knowledge  of  the  promisee, 
but  that  if  the  promisee  were  ignorant  of  the  marriage,  the  action 
would  lie  (c). 

But  if  the  promise  of  the  defendant  was  procured  by  fraud,  e.g.9 
by  false  representations  or  fraudulent  concealment,  as  to  the  circum- 
stances or  previous  life  of  the  plaintiff,  e.g.,  the  plaintiff  holding 
herself  out  as  a  woman  of  wealth  and  position  whereas  she  was  a 
pauper :  this  would  be  a  good  defence  to  an  action  for  the  breach 
thereof  (d). 

So,  if  the  parties  be  related  within  the  Levitical  degrees,  and 
their  intermarriage  be  therefore  prohibited,  their  promises  are 
void,  and  the  breach  thereof  will  afford  no  ground  of  action  (e). 

In  an  action  for  breach  of  promise  of  marriage,  the  defence  was, 
that  the  plaintiff  was  a  woman  of  bad  character,  and  evidence  was 
given  of  one  instance  of  gross  misconduct ;  and  Lord  Kenyon 
admitted  a  witness,  to  state  the  character  which  he  had  heard  of 
her  in  the  neighbourhood  in  which  she  lived ;  observing  that  charac- 
ter was  the  only  point  in  issue, — which  was  public  opinion  founded 


{y)  Beaehy  y.  JBrown  (1860),  £.  B.  k 
£.  796. 

(2)  Baker  ▼.  CartwrigfU  (1861),  80  L. 
J.,  G.  P.  864,  decided  solely  on  the 
authority  of  ffall  v.  Wright,  p.  602, 
poet. 

(a)  WUd  V.  Rarrii  (1849),  7  a  B. 
999. 

(6)  Millward  y.  LiUUvoood  (1850),  8 
Ex.  776. 


(c)  See  MiUtoard  r.  LUtUwood,  sapn. 

(d)  Per  Abbott,  C.  J.,  Wharton  ▼. 
Lewis  (1824),  1  C.  ft  P.  529 ;  but  see 
Baker  y.  Cartioright,  ante.  Snch  fnad 
will  not,  of  course,  annul  the  manisgs, 
there  beinff  no  error  de  persona  ;  Clowts 
y.  Clowes  (1842),  8  Curt  185. 

(0)  Harrison  y.  Cb^  (1698),  1  U 
Raym.  886,  887. 
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on  the  eonduct  of  the  party; — and  therefore,  what  the  public Ch.XVIII.8.1, 
thought  was  evidence  on  such  an  issue  (/).     So,  in  a  subsequent  ^^^^^^ 

case  (jg),  it  appeared  that,  after  the  promise,  the  plaintiff  had  had  a '"  *" 

child ;  and  Abbott,  C.  J.,  told  the  jury,  that  if  a  man  who  had 
made  a  promise  of  marriage,  discovered  that  the  person  he  had  so 
promised  to  marry  was  with  child  by  another  man,  he  was  justified 
in  breaking  such  promise ;  but  that,  to  entitle  a  defendant  to  a 
verdict  on  that  ground,  they  must  be  satisfied  that  the  plaintiff  was 
a  loose  and  immodest  woman,  and  that  the  defendant  broke  his 
promise  on  that  account ;  and  they  must  also  be  satisfied,  that  the 
defendant  did  not  know  her  character  at  the  time  of  the  making  of 
the  promise ;  for  if  a  man  knowingly  promised  to  marry  such  a 
person,  he  was  bound  to  do  so  {h). 

If  the  promise  was  made  by  the  defendant,  in  consideration  that  Dlidt  inter- 
the  plaintiff  woidd  have  connection  with  him,  it  is  void ;  but,  it  ^^°" 
seems,  that  if  he  renewed  his  promise  after  the  illicit  intercourse 
had  taken  place,  the  subsequent  promise  would  be  binding  (t). 
But  both  seduction  {k)  and  infection  by  disease  (2),  may  be  pleaded 
as  material  fftcts  and  given  in  evidence  as  aggravation  of  damages. 

In  the  course  of  a  cause  of  this  description  (m),  the  defendant 
gave  in  evidence  many  expressions  used  by  the  plaintiff  at  different 
times,  in  which,  speaking  of  the  defendant,  a  lady,  he  gave  great 
proof  of  want  of  feeling,  as  well  as  of  gross  manners  and 
sentiments.  And  Lord  EUenhorcmghy  in  summing  up,  said,  '^  that» 
notwithstanding  what  had  passed,  and  the  promise  of  marriage 
proved,  if  the  plaintiff  had  conducted  himself  in  a  brutal  or  violent 
manner,  and  threatened  to  use  her  ill,  a  woman,  under  such  cir- 
cumstances, had  a  right  to  say  she  would  not  commit  her  happiness 
to  such  keeping ;  and  she  might  set  up  such  defence,  and  it  would 
be  legal."  So,  Oihhs,  C.  J.,  ruled  at  Nisi  Prius  (n),  that  in  an 
action  against  a  woman  for  breach  of  promise  of  marriage,  it  is  a 
BofiKcient  excuse  for  such  breach,  that  the  person  to  whom  she  had 
given  the  promise  turned  out,  upon  inquiry,  to  be  a  man  of  bad 
character. 

In  Atchinson  v.  Baker  (o),  it  appeared  that  the  plaintiff  was  a  ni  health, 
widower,  upwards  of  forty  years  of  age,  and  the  defendant  a  widow, 
about  the  same  age ;  that  when  the  promise  was  made,  the  plain- 

(/)  Fmdke$  v.  Sdlway  (1800),  8  Esp.  G.  P.  381. 

286.  (Q  MillingUm  ▼.  Loring  (1880),  6  Q. 

Ig)  Irving  v.  Oremwood  (1824),  1  G.  &  B.  D.  190,  G.  A. 

P.  860.  (m)  Leeds  ▼.  Cook  (1803),  4  Esp.  267  ; 

(4)  And  Bee  Bench  v.  Mmriek  (1844),  1  6  R.  R.  865. 

C.  Sl  K.  468  ;  Towig  y.  Murphy  (1886),  (n)    Baddeley  v.   MorOock  (1816),   1 

8  Scott,  379.  Holt,  N.  P.  G.  161 ;  17  R.  R.  626. 

(i)   See   lii^rUm   v.  Fenm,    (1788),    8  (o)  Atchinson  v.  Baker  (1797),  Peake, 

DoiiL  211.  Add.  G.  108 ;  .S^.  C,  id.  124. 

{1^  Berry  v.  Da  Cosia  (1866),  L.  R.,  1 
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Ch.XVIII.8.1. 

The  CofUrad 
to  Marry. 


JTally. 
Wright 


Discharge 
from  promise. 


Place  of  trial. 


Damages. 


Betamof 
presents. 


tiff  was  apparently  in  good  health ;  bnt  that  the  defendant  after- 
wards discovered  that  the  plaintiff  had  an  abscess  in  his  breast,  and 
for  that  reason  refused  to  marry  him :  and  Lord  Kenyofi  said, 
*'  that  if  the  condition  of  the  parties  were  changed  after  the  time  of 
making  the  contract,  it  was  a  good  cause  for  either  party  to  break 
off  the  connection/'  and  cited  a  dictum  of  Lord  Mansfield  to  the 
same  effect.  But  it  was  afterwards  held  by  a  Court  of  Error  in 
Hall  y.  Wright  {p)f  by  four  judges  to  three  adopting  the  reasoning 
of  Lord  CampbeU,  C.  J.,  in  the  Court  below,  that  a  plea  that  the 
defendant  was  incapable  of  marriage  without  great  danger  to  his 
life,  and  therefore  unfit  for  the  married  state,  was  bad  in  law  {q). 

It  is  a  good  defence  to  an  action  for  breach  of  promise  to  marry, 
that,  after  promise  and  before  breach,  the  plaintiff  absolyed  the 
defendant  from  his  promise  and  the  performance  thereof  (r). 
^Vnd  the  fact  of  there  having  been,  for  a  considerable  period,  a  total 
cessation  of  intercourse  and  correspondence  between  the  parties,  is 
evidence  in  support  of  this  defence  (s). 

An  action  for  breach  of  promise  of  marriage  is  not  triable  in  a 
County  Court,  except  by  consent,  or  special  order  of  a  judge  of  the 
High  Court  in  case  the  claim  on  the  writ  does  not  exceed  1002.  (0. 

The  damages,  which  may  be  aggravated  by  seduction  and  infec- 
tion by  disease  (u),  are  pecuharly  a  matter  for  the  jury.  In  no 
reported  case  has  a  new  trial  been  granted  for  excess  of  damages, 
and  in  many  cases  has  it  been  refused  (x). 

It  has  been  said  that  presents  made  in  contemplation  of  a 
marriage  that  does  not  take  place  ought  to  be  returned  (y),  and 
though  there  is  no  reported  case  in  which  an  action  has  been  held 
to  lie  for  such  presents,  it  is  submitted,  though  with  some  doubt, 
that  they  would  be  recoverable  as  gifts  upon  a  condition  subsequent 
uot  fulfilled,  the  more  especially  if  they  should  happen  to  be  family 
jewels  or  the  like.  If  this  view  be  correct,  it  would  seem  that  it 
would  apply  to  a  case  of  rescission  by  consent;   that  a  donor 


(p)  Eall  7.  Wright  (1868).  E.  B.  &  E. 
746. 

iq)  Hall  y.  Wright,  supra.  The  plain- 
tiff reoovered  100/.  damages. 

(r)  King  y.  GilUU  (1840),  7  M.  &  W. 
55. 

(9)  Davia  y.  Bvmfcrd  (1860),  6  H.  * 
N.  246. 

(4)  County  Courts  Act,  1888,  ss.  66, 
64,  and  65. 

(v)  See  notes  (A?)  and  (Z),  supra. 

\x)  See  Harrison  y.  (7a^e(1690),  Carth. 
467  (400Z. ) ;  Wood  y.  Hurd  (1885),  2  B. 
N.  C.  166  (8,500^.);  Smith  v.  Woodfine 
(1867),  1  C.  B.,  N.  S.  660  (8,000Z.) ; 
Oough  V.  Farr  (1827),  1  Y.  &  J.  477 
(250Z.) ;  Berry  v.  De  Costa  (1866),  L.  R.. 


1  C.  P.  881  (2,600/.). 

In  Finney  ▼.  Visoount  OarmoyU 
(1886),  the  plaintiff  recovered  10,000i: 
by  consent  ;  and  in  Brongktm  t. 
ViSGOunt  Dangan  (1889),  2,500/.,  also 
by  consent. 

In  Knowles  y.  Duncan  (1891),  the 
plaintiff  recovered  10,000/.  by  the  verdict 
of  a  jury  in  the  absence  of  the  defendant, 
which  was  reduced  by  the  Court  of 
Appeal  to  6,500/.  by  consent  and  con- 
ditionally on  payment  within  a  montL 
See  Law  Journal  for  Feb.  7th,  1891. 

{y)  Per  Lord  Hardwicke,  in  Robimm 
y.  Cfumming  (1742),  2  Atk.  408.  Ai  to 
effect  of  divorce  on  weddinji;  presents,  see 
Wood  T.  Wood  (1889),  14  P.  D.  157. 
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might  waive  the  breach  of  promise  and  sue  for  return  of  presents  Ch.XVIII.8.1. 
only ;  and  that  third  parties  might  recover  presents  so  given.     A  ^S'^^^"^*^ 

donor  in  default  would  stand  in  the  position  of  one  who  by  his  own 

act  had  made  the  fulfilment  of  the  condition  impossible.  If  the 
gifts  should  be  things  qius  in  ipso  usu  consumuntur  an  intention 
would  be  imputed  that  the  donee  should  take  absolutely  (z). 


Sect.  2. — The  Contract  of  Marriage. 

[See  Chitty's  Statutes^  tit.  *'  Marriage  *' ;  Browne  and  Powles  on  Divorce^  6th 
ed.,  A.D.  1889,  pp.  145, 198  ;  Dixon  on  Divorce,  2nd  ed.,  ▲.D.  1882,  Oh.  II.  ;  Ever- 
tlnfi  Domestic  Belatiom ;  Bishop  on  Marriage  and  Divorce  (An.) ;  leaser  on 
Marriage  (Sc.) ;  Geary  on  Marriage  and  Family  Relations ;  WhartoiCs  Law 
Lexicon^  tit.  "  Marriage.*'] 

A  male  of  fourteen  and  a  female  of  twelve  years  of  age  are  Age  of  the 
capable  of  contracting  marriage,  and  a  marriage  contracted  even  ^^^'^^^"' 
before  those  ages  is  only  voidable  by  act  of  the  party,  and  not 
void  (a). 

Lunacy  existing  at  the  time  of  the  marriage  avoids  the  mar-  ^re<»  consent 
riage  (6) :  and  it  is  voidable  for  duress  (c).  ^^ 

Impotence,  if  existing  at  the  time  of  the  marriage,  and  incurable,  Capacity, 
is  a  ground  for  annulling  a  marriage  on  suit  by  either  of  the  parties 
during  their  joint  lives  {d)  on  the  ground  of  the  impotence  of  the 
other. 

Marriages  within  the  prohibited   degrees  of  consanguinity  or  Consan^cuinity 
affinity  (as  laid  down  in  the  Prayer  Book  Table),  are  by  5  &  6  °'  *  °*  ^* 
Will.  4,  c.  54,  absolutely  void,  and  not  merely  voidable  as  before 
that  Act. 

It  is  necessary  to  the  validity  of  the  contract  of  marriage  in  Necessary 
England  that  there  should  be  a  public  ceremony,  either  according  EngUnd. 
to  the  rites  of  the  Church  of  England  by  a  priest  (6)  in  a  parish 
church,  or  in  a  chapel  registered  for  marriages;  or,  as  to  non- 
conformists, at  a  registered  building  in  the  presence  of  the 
registrar,  or  by  the  registrar  alone  at  his  office  (/).  There  are 
also  many  requirements  as  to  previous  publication  of  banns,  or  a 
licence  being  obtained   from  the  surrogate  or  registrar,   as  to 

(z)  Williams  on    Personal    Property,  559. 
13th  ed.,  p.  842;  and  aee  Andrew  r.  (e)  Marriages  by  a  parson  snbeeqnently 

Andrew  (1846),  1  Coll.  690.  depriyed  qtiia   mere    laicus   are  valid, 

(a)  See  Bro.  N.  C.  108  ;  BlaekdetCs  because  by  his  induction  he  is  the  only 

eaee  (1611),  BrownL,  pt.  2,  p.  86.  person  the  law  can  take  cognizance  of ; 

(ft)  Lord  Durham's  ease  (1886),  10  P.  Costard  v.    Winder  (1601),   Cro.   Eliz. 

D.  80 ;  51  Geo.  8,  c  87.  775. 

(e)  SeoU  r.  Sebright  (1886),  12  P.  D.  (/)  4  Geo.  4,  c.  76 ;  6  &  7  WilL  4, 

Jl.  c  85. 

(rf)  A.  V.  B.  (1868),  L.  R.,  1  P.  &  M. 
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CH.XVIII.&2.  solemnization  within  the  hours  of  8  a.m.  and  8  p.m.,  and  other 

'^M^l^,  ^^^^^'-^  (fl')'  ^^*  *^^  requirement  of  consent  of  parents  has  been 
expressly  held  to  be  directory  only,  and  not  imperative  (ft) ;  and, 
generally,  it  would  seem,  that  it  is  only  wilful  and  knowing 
disobedience  of  previous  statutory  formalities  that  would  annul  a 
marriage. 

Necessary  The  Foreign  Marriages  Act,  1892,  65  &  66  Vict.  c.  28,  regulates 

formalitiea  out  .  ^-o-x'-lt-'j.  t.        a^*  x.        a        t  l. 

of  England,  mamages  of  British  subjects  on  board  ship  or  abroad.  In  respect 
to  marriages  out  of  England  generally,  the  rule  is  that  any  mar- 
riage will  be  held  valid  by  the  English  Courts  which  was  valid  by 
the  law  of  the  country  in  which  it  was  solemnized,  subject  to  the 
exceptions  that  polygamous  marriages  are  not  recognized  (t)  ;  aud 
that  for  validating  a  marriage  in  Scotland  contracted  withoat 
religious  ceremony,  a  twenty-one  days'  preliminary  residence  is 
required  by  19  &  20  Vict.  c.  96.  And  where  a  parson  cannot  be 
readily  obtained,  as  up  country  in  India,  it  would  seem  that  a  mar- 
riage 'per  verba  deprcssenti  will  be  good  (k). 

(g)  i  Oeo.  4,  0.  76 ;  6  k7  Will.  4,  c.  (1866),  L.  R.,  1  P.  &  M.  180  (Mormon 

86  ;  6  &  7  WilL  4,  c.  86 ;  19  &  20  Vict  marriage). 
c.  119  ;  49  Vict.  c.  14.  (k)  Maclean  v.  ChrtsUtU  (1849),  7  N. 

(A)  R  V.  Birmingham  (1828),  SB.  k  C,  Supp.  XYII.  ;  and  see  CaUeraU  ▼. 

C.  29.  Sweetman  (1847),  4  N.  C.  222 ;  5  N.  C. 

(t)  See  Bethai,  In  re  (1888),  88  Ch.  D.  466. 
220 ;  and  Syde  ▼.  ffyde  4t  WoodmofMU 
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C0NTRA0T8  OF  EMPLOYMENT. 


[See  ManUy  Smith  on  Miuter  and  Servant,  4th  ed.,  1885  ;  Macdimell  on  Master 
and  Servantf  1883  ;  Cordery  on  Solicitors^  3nd  ed.,  1888.] 
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Seot.  1. — OeneraUy. 
(a)  Implied  Contracts  for  SHU  and  Payment 

m 

Whebeyeb  there  ii  a  contract  to  perform  any  work,  or  to  transact  Implied  con- 
any  business,  the  law  ordinarily  implies  an  engagement  on  the  part  J^^i  ^q*^^ 
of  the  person  undertaking  to  do  the  work,  that  it  shall  be  performed  paymeut. 
with  due  care,  diligence,  and  skill,  according  to  the  orders  given 
and  assented  to  (a) ;  and — where  there  is  no  agreement  as  to  the 
price — a  promise  by  the  party  who  employed  the  workman,  to  pay 
him,  in  money,  a  reasonable  remuneration  {b).    Nor  will  the  fiEtot  of 
the  workman  demanding  more  than  a  reasonable  price,  or  refusing 
to  deliver  a  chattel  on  which  he  has  bestowed  his  labour,  except  on 
payment  pf  such  larger  price,  preclude  him  from  afterwards  suing 
for  and  recovering  a  reasonable  price  (c).     But  where  a  specific 
price  has  been  agreed  upon,  a  subsequent  promise,  without  any  new 
consideration,  to  pay  an  additional  sum  for  the  same  services,  is 
nudum  pa>chim  (d). 

Where,  however,  it  is  expressly  agreed  between  the  parties  that  Hi^l>t  of 
the  work  shall  be  done  gratuitously ,  the  contract  is  nudum  pactum ,  resfM^ct^of. 


{a)  Streeter  ▼.  JIoHoek  (1822),  1  Bing. 
84.  Per  Bayley,  J.,  Duncan  ▼.  Blundell 
(1820),  8  Stark.  6. 

{b)  See  Broufn  ▼.  Naime  (1839),  9  C. 
k  P.  204.  For  exceptions,  see  ss.  2,  3, 
snd  4. 

(e)  Hughes  y.  Lenny  (1839),  5  M.  & 


W.  183. 

(d)  Harris  v.  JFatson  (1791),  Peake, 
72 ;  3  R.  R.  654  ;  Browne  v.  Crump 
(1815),  1  Marsh.  567 ;  JSewman  v. 
WaUers  (1804),  3  B.  &  P.  612  ;  7  R.  R. 
886. 
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Service  for 
legacy. 


Ch.  XIX.  a,  1.  and  the  party  undertaking  to  execute  the  work  is  not  bound  to  enter 

m^h^^  upon  or  perform  it  (e). 

{OenenUly),       And  a  contract  to  render  services  is  not  binding,  if  there  be  no 
corresponding  obligation  to  receive  them  (/). 

No  action  can  be  maintained  for  services  performed  upon  an 
imdertaking  that  the  plaintiff  was  to  make  no  charge,  but  that  he 
should  receive  a  legacy  at  the  death  of  the  person  to  whom  they 
were  rendered.  But  the  mere  fact  of  their  having  been  performed 
in  the  expectation  of  receiving  a  legacy,  will  not  take  away  the 
plaintiff's  right  of  action  (g). 

Remuneration      So,  where  a  person  performed  work  for  a  committee,  under  a 

at  discretion,  resolution  entered  into  by  them,  "  that  any  service  to  be  rendered 
by  him  should  be  taken  into  consideration,  and  such  remuneration 
be  made  as  should  he  deemed  right ;  *'  it  was  held,  that  an  action 
could  not  be  maintained  to  recover  a  reward  for  such  work ;  the 
resolution  importing,  that  the  committee  were  to  judge  whether  any 
remuneration  had  been  earned  (h). 

So,  it  has  been  said,  that  if  a  person  take  a  journey  to  become 
bail  for  another,  he  cannot  maintain  an  action  against  him  for  his 
trouble  or  loss  of  time  in  such  journey ;  because  he  did  not  under- 
take the  journey  as  work  and  labour,  or  as  a  person  employed 
by  the  defendant ;  but  he  did  it  as  his  friend,  and  to  do  him  a 
kindness  (i). 

But  under  a  contract,  ''  I  hereby  agree  ta  enter  your  service  as 
weekly  manager,  commencing  on  Monday,  and  the  amount  of  pay- 
ment I  am  to  receive  I  leave  entirely  to  you  ;  "  it  was  held  to  be 
implied  that  the  plaintiff  was,  at  all  events,  to  be  paid  something 
for  the  services  to  be  performed  {k). 

And  where  A.  entered  into  the  employ  of  B.,  under  an  agreement 
that,  if  he  was  approved  of,  B.  would  take  him  as  an  apprentice ; 
and  after  serving  B.  for  two  years,  the  contract  for  an  apprentice- 
ship was  rescinded ;  A.  was  held  to  be  entitled  to  a  remuneration 
for  his  labour  during  that  period  (Q. 


(e)  See  ante,  Ch.  I.  s.  2. 

(/)  See  PiUcingUm  v.  Scott  (1846),  16 
M.  k  W.  667 ;  HartUy  y.  Oummings 
(1846),  2  C.  &  E.  433 ;  Sykes  ▼.  Dixon 
(1889),  9  A.  &  E.  693. 

(g)  Baxter  y.  Gray  (1842),  3U,  kQ, 
771 ;    and  see   Osborn  v.   Govemori  of 
Guy's   Hospiua   (1727),    Str.   728 ;  see 
Maddison  v.  Alderson  (1888),   8  App. 
Cas.  467. 

(A)  Taylor  v.  Brewer  (1818),  1  M.  & 
S.  290 ;  and  see  Boberts  y.  Smith  (1869), 
4  H.  &  N.  816. 

As  to  the  contract  to  do  work,  on  the 


credit  of  a  particular  ykvui,  see  Landman 
Y.  Enturisle  (1862),  7  Exch.  632. 

(t)  Per  Fark,  J.,  Beaeon  y.  Wirdnam 
(1824),  IC.kV.  484. 

{k)  Bryant  y.  Flight  (1839),  6  H  ft 
W.  114  ;  Parke,  B.,  diss.  On  an  agree- 
ment by  A.  to  serve  B.  at  such  salary  as 
C.  should  think  right,  no  action  lies,  if 
there  has  been  no  application  to  C.  to  fix 
the  salary ;  Ovoen  y.  Bowen  (1829),  4  G. 
k  P.  98. 

(0  PhiUips  Y.  Jones  (1884),  1  A.  ft  £. 
888. 
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(b)  Implied  Contract  not  to  disclose  Secrets. 


Ch.  XIX.  8. 1. 

Contracts  of 

The  clerk  of  a  professional  or  business  man  is  under  an  implied  (Q^l^My). 
contract  not  to  make  public  professional  or  trade  secrets  which  he  contract  bv 
learns  in  the  course  of  his  employment,  and  he  will  be  restrained  by  servant  as  to 
injunction  from  publishing  such  secrets  (m).  rektioM. 

A  solicitor  is  (see  p.  696)  bound  by  law  not  to  disclose  his  client's  Solicitor, 
secrets  (n),  and  it  is  presumed  that  a  barrister  is  similarly  bound. 

It  is  conceived  that  a  doctor  is  primd  facie  bound  by  law  (see  Doctor, 
p.  515,  post)  to  keep  his  patients'  secrets  (o). 

*'  It  is  improper  for  a  banker  to  disclose  the  state  of  his  ous-  Banker, 
tomer's  account  except  on  a  reasonable  occasion "  (p) ;  but  the 
extent  of  the  legal  obligation  of  the  banker  in  this  respect  is 
doubtful  {g),  and  it  is  even  doubtful  whether  the  banker  is  liable 
though  special  damage  be  proved  (r). 


(c)  When  Right  of  Action  accrues. 

To  maintain  an  action  for  work  and  labour,  the  plaintiff  must  When  the 
prove  a  performance  of  the  work  according  to  the  terms  of  the  con-  j^rMpecTo^" 
tract ;  or  if  he  has  deviated  from  those  terms,  he  must  show  that  accrues. 
the  defendant  acquiesced  in  such  deviation  (s). 

Where  a  party  undertakes  to  work  up  the  materials  of  another, 
his  right  of  action  arises  so  soon  as  he  has  done  the  work  satis- 
factorily, and  has  given  the  other  party  an  opportunity  of  ascertain- 
ing whether  it  has  been  properly  done  (t). 


(d)  Who  to  sue  or  he  sued. 

In  general,  the  person  who  was  originally  retained  to  do  the  Who  is  the 
work,  is  the  proper  party  to  sue  on  a  contract  of  this  nature.     But  Xo^^l'^^J 
where  the  defendant  had  in  the  first  instance  employed  A.  to  build  ^^^^ 
a  machine ;  and  A.,  having  partially  built  the  machine,  assigned  it 
and  the  contract  to  B.,  who  completed  the  work  upon  the  defendant's 
orders  to  go  on,  and  his  promise  that  he  would  see  him  paid ;  it  was 
held  that  B.  might  sue  for  the  price  (u). 


(«i)  Merryioeather  t.  Moore,  [1892]  2 
Ch.  518,  per  Kekewich,  J. 

(n)  Taylor  ▼.  Blackloio,  3  Scott,  614. 

(o)  See  ••Medical  Etiquette,"  by  A. 
Carpenter,  M.D.,  in  Glenn's  Laws  affect- 
ing Medical  Men,  at  p.  867. 

(p)  Walker  on  Banking,  p.  33. 

Iq)  See  Hardy  v.  Feasey  (1868),  L.  R. 

3  Kx.  107. 

(r)  See  ib.,  per  Martin,  >B.,  distingnish- 
ing  Foster  ▼.  Bank  of  London  (1862),  1 
F-  k  F.  214,  in  which  Erie,  0.  J.,  left 


the  question  to  the  jnry,  who  fonnd  for 
the  plaintiff  with  more  than  400Z. 
damages  as  a  case  of  conspiracy  between 
the  bank  and  one  customer  who  was  a 
creditor  of  the  plaintiff,  to  give  him  an 
advantage  over  another  customer. 

(5)  Cooper  ▼.  Langdon  (1841),  9  M.  & 
W.  60,  67. 

(0  Per  Maule,  B.,  Hughes  v.  Lefwny 
(1889),  5  M.  &  W.  188. 

(tO  OUJUU  V.  Lowe  (1829),  9  6.  fc  G. 
78. 
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Ch.  XIX.  8. 1.  So  the  proper  person  to  be  sued  in  this  action,  is  he  on  whose 
EntT^m^t  ^'®^*  ^^  yfOT\i  was  done.  Thus,  the  registered  owner  of  a  ship 
(OeneraUy).  is  not  liable  for  repairs  done  thereto,  unless  they  were  done  upon 
his  credit ;  and,  although  the  fact  of  ownership  may  aflford  primd 
fade  evidence  of  his  liability  for  necessary  repairs ;  still  this  pre- 
sumption may  be  rebutted,  by  proof  of  other  circumstances  show- 
ing that,  in  fact,  no  credit  was  given  to,  or  contract  made  with 
him  («). 

And  where  the  Act  by  which  a  company  was  incorporated,  pro- 
vided, as  such  Acts  usually  do,  that  the  ''costs,  &c.  of  and  incident  to 
the  preparing  for,  obtaining  and  passing  of  this  Act,  or  otherwise  in 
relation  thereto,  should  be  paid  by  the  company ;  "  it  was  held, 
that  a  clerk  of  one  of  the  promoters  of  the  company,  who  had  done 
certain  work  in  relation  to  the  obtaining  of  the  Act,  could  not  main- 
tain an  action  against  the  company  in  respect  of  such  work  (t). 


Costs  of 
special  Act. 


Definition  of 
lien. 


(e)  lAen  of  Person  employed. 

In  CoweU  v.  Simpson,  Lord  Eldon,  L.  C,  described  Uen 
as  primd  facie  a  right  accompanying  the  implied  contract.  "  In 
various  trades,*'  he  observed,  ''the  demand  being  for  work  and 
labour,  applied  in  some  instances  upon  the  particular  goods,  and 
others  upon  other  goods  also,  though  the  possession  has  been  given 
up,  it  is  imiversally  laid  down  that  if  it  takes  place  with  a  speci&i 
agreement,  there  is  no  such  lien,  and  if  it  commenced  under  an  im- 
plied contract,  and  afterwards  a  special  contract  is  made  for  pay- 
ment, in  the  nature  of  the  thing  the  one  contract  destroys  the 
other ''  (u).  The  right  of  lien  depends  on  the  application  of  labour 
and  skill  by  the  employe  to  adapt  the  article  for  a  particular  purpose 
Lien  of  work-  coupled  with  a  right  of  possession  (x),  so  a  workman  who  has 
bestowed  labour  and  skill  in  the  improvement  of  a  chattel  bailed  to 
him,  has  a  lien  thereon  for  the  remuneration  due  to  him,  whether 
the  amount  was  fixed  by  the  express  agreement  of  the  parties  or 
not  (y).  So,  where  a  chattel  is  delivered  to  a  workman,  under  a 
contract  to  perform  certain  work  thereon  at  an  entire  price ;  and, 
before  the  work  is  completed,  the  order  is  countermanded,  he  has  a 


man. 


(s)  See  MitchMon  v.  Olitfer  (1858),  5 
£.  k  B.  419,  Ex.  Ch.  ;  Mackenxu  t. 
PooUy  (1856),  11  £xch.  638 ;  MyevB  y. 
Willis  (1856),  17  C.  B.  77  ;  Reeve  v. 
Dcme  (1834),  1  A.  &  £.  312. 

(0  Re  Kent  Tramways  Co,  (1879),  12 
Ch.  D.  312,  C.  A. 

(tt)  Cowell  7.  Simpson  (1809),  16  Yes. 
275  ;  10  R.  B.  181. 

(jc)  Forth  V.  Simpson  (1849),  13  Q.  B. 
680. 

(y)  SUadman  ▼.   Hockley  (1846),   15 


M.  k  W.  558  ;  per  Parke,  R,  Jacktsmf. 
Cummins  (1839),  5  M.  &  W.  342 ;  Searft 
Y.  Morgan  (1838),  4  M.  &  W.  270,  288. 

A  trainer  has  a  lien  on  a  horse  delirerrd 
to  him  to  train  ;  Forth  v.  Simpson  (1849), 
13  Q.  B.  680  ;  Jacobs  v.  Latour  (1828).  5 
Bing.  130  ;  and  the  owner  of  a  stallion, 
which  is  used  to  corer  a  mare,  has  a  liA 
on  the  mare  for  his  chaive  for  the  use  of 
the  stallion  ;  Scarfs  v.  Morgan  (1888),  4 
M.  k  W.  270. 

A  banker  has  a  general  lien  on  all 
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lien  on  the  chattel  for  the  price  of  the  work  actually  done  (z).    And  Ch.  XIX.  s.  i. 
the  workman's  lien  attaches  on  chattels  delivered  to  him  in  different  0(nUracts  of 
parcels,  and  at  different  times,  provided  the  work  done  thereon  Was  {Cftnemlly), 
done  under  one  entire  agreement  (a).  Lien— <»n^ 

But  no  lien  exists  if,  by  the  bargain,  a  future  day  of  payment  was 
agreed  upon  ;  for,  in  such  case,  the  detention  of  the  chattel  would 
be  inconsistent  with  the  terms  of  the  contract  (b). 

Nor  has  the  workman  any  lien,  for  the  cost  of  taking  care  of  a 
chattel  while  work  is  being  done  thereon  (c). 

Nor  does  the  right  of  lien  confer  the  right  to  sell  the  chattel  on  No  right  of 
which  the  lien  exists  (d).  ^^' 

And  if,  after  the  work  has  been  completed,  the  workman  relin- 
quishes possession  of  the  chattel,  he  cannot  afterwards  detain  it  as 
a  lien  for  the  sum  due  to  him  on  account  of  his  work  (e)» 

If  the  person  entitled  to  a  lien  take  security,  the  mere  taking  of  Effect  of  tak- 
security  does  not  destroy  the  lien,  but  for  this  rule  to  apply,  there  ^^  aecurity. 
must  be  something  in  the  facts  of  the  case  or  the  notice  of  the 
security  taken  which  is  inconsistent  with  the  existence  of  the  lien 
and  which  is  destructive  of  it  (/). 


Sect.  2. — Counsel. 

The  employment  of  counsel  is  presumed  to  be  honorary,  and  a  Promise  to 
promise  to  pay  counsel,  however  express,  is  not  binding  (g).    It  was  P?y  ?^^»  "o^ 
laid  down  in  the  single,  considered,  and  unanimous  judgment  of  the  Kermtdy  ▼. 
Court  of  Common  Pleas  in  Kennedy  v.  Broun  (g)y  that  a  promise  ^^^^''^ 
by  a  client  to  pay  money  to  a  counsel  for  his  advocacy,  whether 
made  before  or  during  or  after  the  litigation,  has  no  binding  effect, 


securitias  deposited  with  him  by  a  coft- 
tomer ;  London  Chartered  Bank  of  AttS' 
tralia  v.  WTiiU  (1879),  4  App.  Cas.  418, 
J.  C.  It  is  clear  law  that  a  factor  has  a 
lien  ;  see  Stevens  v.  BiUer  (1883),  25  Ch. 
D.  31,  C.  A. ;  and  so  has  a  '*  packer  " ; 
KxparU  Shuhrook  (1876),  2  C^i.  D.  489, 
C.  A.  So,  too,  an  auctioneer  has  a  lien  ; 
see  Webb  v.  Smith  (1885),  30  Oh.  D.  192, 
C.  A.  Likewise  a  solicitor  has  a  lien  on 
papers  and  the  traits  of  an  action.  For 
the  origin  of  this  lien,  see  per  Lord 
Eldon,  in  CotaeU  y.  Simpson  (1809),  16 
Yes.  275  ;  and  for  recent  cases,  see  L.  R. 
Digest,  tit.  Solicitor,  Bill  of  Costa. 

(2)  mUy  T.  BamsUij  (1844),  1  C.  & 
K.  844. 

(a)  See  Marks  t.  Lahee  (1887),  4  Scott, 
187. 

(6)  Chase  t.  fFeslmore  (1816),  5  M.  & 


S.  180 ;  17  B.  R.  801 ;  Jacobs  v.  Zatour 
(1828),  5  Bing.  130. 

(c)  British  Empire  Shipping  Co,  t. 
Somes  (1860),  80  L.  J.,  Q.  B.  229 
(H.  L.). 

(d)  Thames  Iron  Ship  Building  Co.  v. 
Patent  Derrick  Co.  (1860),  29  L.  J.,  Ch. 
714. 

(e)  Hartley  v.  Hitchcock  (1816),  1 
Stark.  408 ;  18  R.  R.  790  ;  but  see  Ex 
parU  Willoughby  (1881),  16  Ch.  D.  604. 

(/)  Angus  ▼.  McLaehlan  (1888),  23 
Ch.  D.  380 ;  and  see  ^  parU  Willoughby, 
ubi  snpra. 

{g)  Kennedy  v.  Broun  (1868),  18  0.  B., 
N.  S.  677.  The  defendant,  a  lady,  had 
promised  to  pay  the  plaintiff,  her  counsel, 
20,000^.,  he  having  enabled  her  to  retain 
possession  of  an  estate  of  the  value  of 
60,0007.    A  deed  of  gift  in  recompense 
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Chap.  XIX. — Contracts  of  Employment. 


Ch.  XIX.  8.  2. 

ConUraets  of 

Employment 

{Cotmsel). 

Promise  of 
client  to  pay 
fees,  not 
binding. 


Consultation 
without  inter- 
yention  of 
solicitor. 


Counsel  not 
acting  as 
such. 


Conveyancers. 


and  that  the  relation  of  counsel  and  client  renders  the  parties 
mutually  incapable  of  making  any  contract  of  hiring  and  ^rvice 
concerning  litigation;  and  this  judgment  was  assumed  to  be  correct 
by  the  Judicial  Committee  of  the  Privy  Council  in  Reg.  v. 
Doutre  (A),  but  with  the  observation  that  "  it  might  be  sup- 
ported by  usage  and  the  peculiar  constitution  of  the  English  Bar, 
without  attempting  to  rest  it  upon  general  considerations  of  public 
policy." 

The  judgment  in  Kennedy  v.  Broun  is  confined  to  litigiouK 
business ;  but  in  Mostyn  v.  Moatyn  (i),  where  a  claim  for  convey- 
ancing fees  made  in  an  administration  suit  failed  on  the  ground 
that  a  solicitor  has  no  authority  to  pledge  his  client's  credit  in 
contracting  to  pay  fees,  Oiffard,  L.  J.,  appeared  to  be  strongly 
of  opinion  that  counsel's  fees  for  any  kind  of  business  are  irre- 
coverable. 

There  is,  however,  a  manifest  distinction  between  counsel's  fees 
which  the  client  has  paid  to  the  solicitor,  and  fees  which  he  has  not 
so  paid,  and  paid  fees  have  been  allowed  by  a  Commissioner  in  Bank- 
ruptcy to  be  proved  for  in  the  bankruptcy  of  a  firm  of  solicitors  (jr), 
but  an  application  to  compel  an  attorney  to  pay  over  paid  fees  to 
counsel  or  return  them  to  the  client  has  been  refused  (Z). 

Cases  also  may  possibly  occur  where  a  client  may  consult  counsel 
without  the  intervention  of  a  solicitor,  which  intervention  is  neces- 
sitated by  no  rule  of  law,  but  founded  purely  on  considerations  of 
convenience  (m).  It  does  not  appear  to  have  been  expressly 
decided  that  fees  would  not  be  legally  recoverable  in  such  a  case, 
but  it  seems  clear  that  the  principle  of  Kennedy  v.  Broun  would 
a  fortiori  apply  to  it,  and  that  the  fees  would  be  as  legally  irre- 
coverable as  a  promised  gift  would  be. 

For  work  done  by  a  counsel  not  acting  as  such,  he  is  entitled 
to  be  paid  just  as  much  as  anybody  else.  Thus  he  may 
recover  remuneration  for  work  done  as  returning  oflScer  at  an 
election  (n). 

A  certilicated  conveyancer,  if  not  called  to  the  bar,  may  recover 
fees  (o),  nnd  it  may  be  mentioned  here  that  an  uncertificated 
person  who  acts  as  a  conveyancer  cannot  recover  anything  for  hia 
services  (p). 


of  the  services  was  afterwards  set  aside 
in  Broun  v.  Kennedy  (1864),  83  L.  J., 
Ch.  342. 

(A)  Beg.  v.  DoiUr6  (1884),  9  App.  Cas. 
at  p.  751. 

(i)  Mostyn  v.  Mostyn  (1870),  L.  R.,  5 
Ch.  467. 

(A?)  ffalh  In  re  (1866),  2  Jur.,  N.  S.  1076. 

(l)  Angell,  In  re  (1860),  29  L.  J.,  C. 


P.  227. 

(m)  See  Doe  d.  BenneU  v.  Male  (1850), 
16  Q.  B.  71. 

(n)  Beg.  v.  Ottardians  of  Kensington 
Union  (1841),  8  Q.  B.  985,  n. 

(o)  Poncher  v.  Norman  (1824),  8  B.  A 
C.  744. 

{p)  Steadman  v.  Hockley  (1856),  15 
M.  k  W.  658. 


Sect.  2. — Counsel. 
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The  fees  of  connBers  clerks  are  mere  gratuities  and  are  not  ^h.  XIX.  s.  2. 
recoverable  by  action  at  the   suit  of  the  clerks  (q).     They  are  ^^l^^ 
however  fully  recognized  on  taxation,  B.  S.  C,  Ord.  LXY.  r.  51,     {dnmad). 
prescribing  that  "  the  following  fees  "  [naming  them]  ''  are  to  be  clerks  of 
allowed  to  counsel's  clerks."  counsel. 

Nor  can  counsel's  fee,   if  paid,   be  recovered  back  for  non-  Negligence, 
attendance  at  a  trial  (r),  or  can  counsel  be  sued  for  negligence  of 
any  kind  («). 

The  fees  of  counsel  are  fully  recognised  on  taxation  of  costs,  and  Allowan<;e  of 
by  a  Rule  of  Court  (R.  S.  C,  Ord.  LXV.  r.  62),  "  no  fee  to  taxation. 
counsel    shall    be  allowed   on   taxation   unless    vouched    by  his 
signature."    In  Morris  v.  Hunt  (t),  the  defendant  in  person,  on  taxa-  Morris  v. 
tion,  took  the  objection  that  by  law  no  man  is  liable  to  pay  for  counsel    "'^' 
at  all,  but  the  Court  (Bayley,  Holroyd,  and  Best,  JJ.)  emphatically 
overruled  the  objection,  Bayley,  J.,  saying  that  the  reason  why 
counsel  cannot  sue  for  their  fees  is  that  *'  it  is  understood  that  their 
emoluments  are  not  to  depend  upon  the  event  of  the  cause,  but  to  be 
equally  the  same  whether  the  event  be  successful  or  unsuccessful;" 
that  ''  they  are  to  be  paid  beforehand,  because  they  are  not  to  be 
left  to  the  chance  whether  they  shall  ultimately  get  their  fees  or 
not ;  "  that ''  it  is  for  the  purpose  of  promoting  the  honour  and 
integrity  of  the  bar,  that  it  is  expected  that  all  their  fees  should  be 
paid  at  the  time  when  their  briefs  are  delivered ; "  and  that  "  it  is 
their  duty  to  take  care,  if  they  have  fees,  that  they  have  them 
beforehand,  and  therefore  the  law  will  not  allow  them  any  remedy 
if  they  disregard  their  duty  in  that  respect." 

Retaining  fees  {u)  are  not  allowed  as  between  party  and  party  (x) ;  ^*"jM^®" 
fees  for  conferences  are  not  allowed  without  special  reason  (y) ; 
refresher  fees  are  specially  provided  for  (z). 

As  to  premature  delivery  of  briefs,  it  is  prescribed  by  Ord.  XLV.  P«matwpe 
r.  49,  that ''  Where  a  cause  or  matter  shall  not  be  brought  on  for 
trial  or  hearing,  the  costs  of  and  consequent  on  the  preparation  and 
delivery  of  briefs  shall  not  be  allowed  if  the  taxing  officer  shall  be 
of  opinion  that  such  costs  were  prematurely  incurred." 

The  24  "  Rules  for  Regulating  the  Practice  as  to  Retainers  of  The  Betaiuer 
Counsel,"  prepared  by  the  Bar  Committee,  and  approved  by  the 


(9)  OoOan,  Ex  parU  (184S),  9  Be^iy. 
107  ;  10  Jnr.  84 ;  and  see  Teed  y.  Beere 
(1859),  28  L.  J.,  Ch.  782,  in  which  em- 
bezzled fees  were  recorored  by  a  barrister 
from  the  danehter  of  his  deceased  clerk, 
the  Statute  of  Limitations  aod  distribu- 
tion of  the  estate  notwithstanding. 

(r)  Turner  v.  PhiUipa  (1792),  Peake, 
122. 

(«)  Fell  ▼.  Broum  (1792),  Peake,  96 ; 
3  B.  R.  638  ;  and  see  Swinfen  y.  Lard 


Chelmaford  (1860\  5  H.  &  N.  890. 

(0  Morris  v.  Hunt  (1819),  1  Chit  544. 
"  In  Enffland,  the  general  role  is,  pre- 
payment"  of  fees :  per  Cur.,  in  Eejitiedy 
v.  Broun  (1868),  13  C.  B.,  N.  S.  at 
p.  782. 

(u)  As  to  amount  of  these,  see  Betainer 
Rules,  Ann.  Prac.  Vol.  II. 

(«)  Ord.  LXV.,r.  44. 

(y)  lb.,  r.  46. 

(z)  lb.,  r.  48. 
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Chap.  XIX, — Contracts  of  Employment. 


Ch.  XIX.  8. 2.  Attorney-General  (Sir  R.  Beid)  and  by  the  Council  of  the  Incorpo- 
Em^io!m^  rated  Law  Society,  are  printed  at  length  in  the  2nd  volume  of  the 
{CouTisei).     Annual  Practice.     Of  these,  Bules  20  and  21,  as  to  ''  Opinions  and 
Pleadings,*'  may  be  inserted  here  : — 


The  Retainer 
Rules. 


Anthoiity  of 
eounsel  to 
oompromise. 


Setting  aside 
compromise. 


20.  Counsel  who  has  drawn  pleadings  or  advised,  or  accepted  a  brief,  during 
the  progress  of  an  action  on  behalf  of  any  party  shall  not  accept  a  retainer  or 
brief  from  any  other  party  without  giving  the  party  for  whom  he  has  drawn 
pleadings  or  advised,  or  on  whose  behalf  he  has  accepted  a  brief,  the  oppor- 
tunity of  retaining  or  delivering  a  brief  to  him,  but  such  counsel  is  entitled  to 
a  brief  at  the  trial,  and  on  any  interlocutory  application  where  counsel  ii 
engaged,  unless  express  notice  to  the  contrary  shall  have  been  given  to  him 
with  the  instructions  to  draw  such  pleadings  or  advise,  or  at  the  time  of  the 
delivery  of  such  brief.  Provided  always,  such  counsel  shall  not  be  entitled  to 
a  brief  in  any  case  where  he  is  unable  or  unwilling  to  accept  the  same  without 
receiving  a  special  fee. 

21.  No  counsel  can  be  required  to  accept  a  retainer  or  brief  or  to  advise  or 
draw  pleadings  in  any  case  where  he  has  previously  advised  another  party  on 
or  in  connection  with  the  case,  and  he  ought  not  to  do  so  in  any  case  in  which 
he  would  be  embarrassed  in  the  discharge  of  his  duty  hy  reason  of  confidence 
reposed  in  him  by  the  other  party,  or  in  which  his  acceptance  of  a  retainer  or 
brief  or  instructions  to  draw  pleadings  or  advised  would  be  inconsistent  with 
the  obligation  of  any  retainer  held  by  him,  and  in  any  such  case  it  is  the  duty 
of  the  counsel  to  refuse  to  accept  such  retainer  or  briefs  or  to  advise  or  to 
draw  pleadings,  and  in  case  he  has  received  such  retainer  or  brief  inadver- 
tently, to  return  the  same. 

The  conduct  and  control  of  a  cause  in  which  he  is  engaged  are 
necessarily  left  to  counsel,  who  has  complete  authority  over  the 
cause  itself,  though  not  as  to  collateral  matters  (a),  so  that,  e.g., 
in  a  breach  of  promise  of  marriage  action  the  plaintiff's  counsel 
may  settle  with  the  defendant's  counsel  that  money  be  paid  by  the 
defendant  to  the  plaintiff,  and  judgment  entered  for  the  defendant, 
but  not,  without  the  express  consent  of  the  plaintiff,  that  the 
defendant's  letters  should  be  given  up,  and  that  the  plaintiff  should 
not  molest  him  (b).  This  general  authority  includes  the  power  to 
withdraw  a  juror,  and  an  agreement  made  in  pursuance  of  it  with 
the  counsel  on  the  other  side  is  binding  on  the  client  (c).  But  the 
general  authority  may  be  limited  by  the  client,  and  if  the  other 
side  is  informed  that  it  has  been  limited,  an  act  in  excess  of  the 
limit  does  not  bind  the  client  (cZ). 

Neither  counsel  nor  client  is  bound  by  a  compromise  made  under 
a  misapprehension,  and  the  Court  will  set  such  a  compromise 
aside,  accepting,  on  the  question  of  the  extent  of  the  authority  to 
compromise,  the  statement  of  counsel  if  made  from  his  place  at  the 


(a)  Sunnfmr.JA>rd  Chelmsford  (lB60)t 
29  L.  J.,  £x.  882. 

{b)  Kemshall  ▼.  Holland  (1896),  14  R. 
386,  C.  A. 


(c)  Si/rauu  v.  S^neu  (1866),  L.  K,  1 
Q.  R.  879. 

(d)  lb. 


Sect.  2. — (Counsel 
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bar,  without  requiring  it  to  be  made  on  oath  (e).      But  where  Ch.  XIX.  s.  2. 
counsel  by  the  authority  of  their  clients  consent  to  an  order,  the  ^Jj^^^S^^ 
clients  cannot  arbitrarily  withdraw  such  consent,  and  the  Registrar     {Counsel). 
must  be  directed  to  proceed  to  perfect  the  order,  without  prejudice  withdrawal 
to  any  application  which  the  party  withdrawing  consent  may  make  of  consent  of 
to  the  Court  to  be  relieved  from  their  consent  on  the  ground  of  order, 
mistake  or  surprise,  or  other  sufficient  ground  (/). 

No  action  lies  against  counsel  for  words  spoken  by  him  as  such.  Freedom  of 
This  was  held  in  Hodgson  v.  Scarlett  {g)y  where  the  Court  was  of  gj^gel.^ 
opinion  that  for  the  protection  to  arise,  the  words  spoken  must  Mumter  v. 
be  pertinent  to  the  issue.     But  in  Munster  v.  Lamb  (fc),  the  Court  -^w*^- 
vrent  further,  and,  after  considering  all  the  authorities,  laid  down 
that  no  action  lies  against  an  advocate   even  for  words  spoken 
maliciously   and  irrelevantly   to  every  issue   of  fact  before   the 
tribunal.     Lord  Esher^  M.R.,  observed : — 

**  A  counsel's  position  is  one  of  the  utmost  difficulty.  He  is  not  to  speak  of 
that  which  he  knows ;  he  is  not  called  upon  to  consider,  whether  the  facts 
with  which  he  is  dealing  are  true  or  false.  What  he  has  to  do  is  to  argue  as 
beet  he  can,  without  degrading  himself,  in  order  to  maintain  the  proposition 
which  will  carry  with  it  either  the  protection  or  the  remedy  which  he  desire-^ 
for  his  client  If  amidst  the  difficulties  of  his  position  he  were  to  be  called 
upon  during  the  heat  of  his  argument  to  consider  whether  what  he  says  is 
true  or  false,  whether  what  he  says  is  relevant  or  irrelevant,  he  would  have 
his  mind  so  embarrassed  that  he  could  not  do  the  duty  which  he  is  called 
upon  to  perform.  Far  more  than  a  judge,  infinitely  more  than  a  witness,  he 
wants  protection  on  the  ground  of  benefit  to  the  public.  ...  If  the  rule  of  law 
were  otherwise,  the  most  innocent  of  counsel  might  be  unrighteously  harassed 
with  suits,  and  therefore  it  is  better  to  make  the  rule  of  law  so  large  that  an 
innocent  counsel  may  never  be  troubled,  although  by  making  it  so  large 
counsel  are  included  who  have  been  guilty  of  malice  and  misconduct "  (t). 


Sect.  8. — Medical  Practitioners,  Dentists,  and  Chemists. 

The  Apothecaries  Act,  1815,  56  Geo.  8,  c.  194,  by  s.  20  imposes  a  Recovery  of 
penalty  of  201.  on  any  person  practising  as  an  apothecary  without  J^^es^^^^^*  ° 
a  certificate,  and  by  s.  21  enacts  that  no  apothecary  may  recover 
his  charges,  unless  he  prove  on  the  trial  that  he  has  obtained  a 
certificate. 


(e)  Hickman  v.  Berens,  [1895]  2  Ch. 
038,  C.  A.,  approving  Holt  v.  Jesu 
(1876),  8Ch.  D.  177. 

(/)  Harvey  v.  Croydon  Rwral  Sani- 
tary AuthorUy  (1884),  26  Ch.  D.  249, 
C.  A.,  reversing  jadgmont  of  Pearson, 
J.y  and  ovemiling  some  prior  cases. 

(a)  Hodgstm  v.  Scarlett  (1818),  1  B.  & 
Aid.  232.     The  defendant  afterwards  be- 

C.C. 


came  Lord  Abinger,  C.  B. 

(h)  Mnnater  v.  Lamb  (1888),  11  Q.  B. 
D.  588,  C.  A.  The  action  was  for  de- 
famation  by  a  solicitor  acting  as  advocate 
at  a  court  of  petty  sessions. 

(i)  As  to  disallowance  by  Jnd^e  of 
vexatious  questions  on  cross-examina- 
tion, see  R.  &  C,  Ord.  XXXVI.,  r.  ZS. 
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Chap.  XIX. — Contracts  of  Employment. 


Gh.  XIX.  s.  3. 

ConJlracts  of 

Employment, 

(Medical 

Meii,) 

Recovery  of 
fees  by  medi- 
cal prncti- 
tioners, 


if  registered. 


Unregistered 
assistant. 

Sargeou. 


Partnership. 


The  Medical  Act,  1886,  49  &  50  Vict.  c.  48,  a.  6,  replacing  the 
repealed  s.  31  of  the  Medical  Act,  1858,  21  &  22  Vict.  c.  90, 
proyides  that  any  registered  medical  practitioner  may  recover  his 
fees  and  charges,  unless  he  be  a  fellow  of  a  college  of  physicians, 
the  fellows  of  which  are  prohibited  by  a  bye-law  from  recovering 
their  expenses,  charges  or  fees,  and  by  s.  32  of  the  Medical  Act, 
1858,  no  person  shall  be  entitled  to  recover  any  charge  in  any  court 
of  law,  for  any  medical  or  surgical  advice,  or  attendance,  or  for  the 
performance  of  any  operation,  or  for  any  medicine  which  he  shall 
have  both  prescribed  and  supplied,  unless  he  shall  prove  upon  the 
trials  that  he  is  registered  under  that  act ;  and  this  section  applies 
not  only  to  cases  where  the  patient  is  sued ;  but  also  to  cases  where 
the  action  is  brought  against  a  third  person,  by  whom  the  medical 
man  was  employed  (A;).  The  Court  of  Common  Pleas  has  held 
that  the  medical  practitioner  will  be  entitled  to  recover  if  he  be 
duly  registered  at  the  time  of  the  trial,  although  he  was  not 
registered  at  the  time  of  the  attendances,  &c.,  in  respect  of  which 
the  action  is  brought  (Q  ;  but  the  Court  of  Queen's  Bench  that  be 
cannot  recover,  unless  he  was  registered  at  the  time  the  services  in 
respect  of  which  he  sues  were  rendered  (m). 

A  registered  practitioner  cannot  recover  for  the  services  of  an 
unregistered  assistant  (n). 

The  Medical  Act,  1858,  however,  does  not  repeal  the  Apothecaries 
Act  (o) ;  and  therefore,  a  registered  surgeon  under  the  Medical 
Act,  1858,  and  who  as  a  surgeon  only  did  not  hold  any  other 
qualification,  was  held  not  entitled  to  recover  for  medicines  and 
attendance,  except  in  a  surgical  case  {p) ;  but  it  is  submitted  that 
8.  5  of  the  Act  of  1886,  which  replaces  the  repealed  s.  81  of  tbe 
Act  of  1858,  has  altered  the  law  in  this  respect. 

Where  a  business  was  carried  on  by  two  partners,  one  of  whom 
was  registered  as  a  surgeon  and  apothecary,  and  the  other  as 
a  surgeon  only :  it  was  held  that  they  might  recover  on  a  joint 
claim  for  medicine  and  attendances  although  the  attendances  by 


(*)  De  la  Rosa  v.  Prieto  (1864),  16 
C.  B.,  N.  S.  678. 

As  to  removal  from  register,  see  All- 
buUs'  COM,  (1889)  23  Q.  B.  D.  400,  C.  A. 

{I)  Turner  v.  lieynal  (1863),  14  C.  B., 
N.  S.  328. 

(m)  Leman  ▼.  Houstley  (1874),  L.  R., 
10  Q.  B.  66.  It  is  submitted  that 
Turmr  v.  HeyiuU  is  the  more  correct  on 
this  point,  and  that  a  medical  practi- 
tioner, not  practising  as  an  apothecary, 
i.e.,  giving  advice  only  and  not  medi- 
cine also,  may  recover,  if  registered  eU 
the  trial,  inasmuch  as  the  Medical  Acts 
impose  no  penalty  for  practising  without 
qualification,   as   the  Apothecaries  Act 


does.  This  view,  which  is  in  accordance 
with  Hatfidd  v.  Mackenzie,  10  Ir.  C.  L 
289,  is  no  doubt  opposed  to  the  spirit  of 
the  Act,  but  the  words  of  it  seem  to  be 
too  express  to  be  got  over.  If,  however, 
the  tiiU  of  a  physician,  &c.,  be  taken  (see 
8.  40  of  the  Medical  Act,  1858),  the  cue 
might  be  different. 

(n)  HowaHh  v.  Brearley  (1881),  19 
Q.  B.  D.  803. 

(o)  55  Geo.  3,  c.  194,  ss.  20,  21 :  and 
see  37  k  38  Vict  c.  34  ;  J)avifj>  v. 
Makuna  (1885),  29  Ch.  D.  596,  C.  A. 

(p)  Leman  v.  Fletcher  (1873),  L.  R., 
8Q.  B.  319. 
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both  were  given,  except  in  a  few  instaaaces,  in  the  character  of  Cii.  XIX.  s.  8. 

.pothecaries  only  (g).  J^^jf 

The  law  implies  an  undertaking  on  the  part  of  a  medical  man     {Medical 

that  he  will  use  reasonable  care  and  skill  in  the  treatment  of  his — 

patient  (r) ;  and  he  is  responsible  to  his  patient  for  the  breach  of  J°^P^S^  ^?'?« 
this  duty,  although  the  patient  was  not  the  party  who  retained, 
or  was  to  remunerate  him  (s),  or  although  he  may  have  undertaken 
to  attend  the  patient  gratuitously  (f).  So,  if  the  patient  be 
injured  by  the  unskilfulness  or  carelessness  of  his  medical 
attendant,  he  cannot  maintain  an  action  for  his  fees  (u).  But  if 
improper  remedies  are  adopted,  or  unfit  medicines  are  administered 
under  the  advice  of  a  physician,  the  surgeon  or  apothecary  is,  at 
all  events,  entitled  to  be  paid  (i;)- 

It  is  conceived,  though  it  has  never  been  expressly  decided,  that  Implied  con- 
if  special  damage  could  be  proved,  an  action  would  lie  against  a  breach^"^ 
medical  man  for  disclosing  his  patient's  confidential  communica-  confidence. 
iions  (x),  although  the  disclosure  may  not  subject  the  medical  man 
to  an  action  for  defamation  (y).  ''Every  man,"  it  is  stated  by 
Dr.  Carpenter  {x),  '*  should  consider  that  the  patient's  secret  is  still 
his  secret  when  it  is  necessarily  communicated  to  the  doctor,  and 
that  the  latter  should  never  divulge  it  to  any  one  unless  the  laws 
of  his  country  compel  him  to  do  so  {z).  Medical  practitioners  of 
all  kinds  often  make  mistakes  by  talking  of  their  patients'  diseases  to 
third  persons.  The  nature  of  the  disease  is  the  patient's  secret,  and 
ought  never  to  be  talked  about.  The  doctor  has  no  real  right  to 
divulge  its  nature  any  more  than  the  lawyer  has  to  mention  the 
contents  of  a  will  on  which  he  has  been  engaged"  (a).  The  laws 
of  most,  if  not  all,  European  countries,  it  may  be  observed,  make 
snch  disclosure  a  criminal  offence  (b). 


(q)  Tunirr  v,  BtynaZ  (1808),  14  C.  B., 
ISr.  S.  328. 

(r)  Slater  v.  Baker  (1767),  2  Wils. 
859 ;  Stare  v.  Prentice  (1807),  8  East, 
848 ;  per  Tindal,  C.  J. ,  Lanphier  y. 
J>hipo8  (1838),  8  C.  &  P.  475 ;  Mancke 
▼.  Bocper  (1835),  7  C.  &  P.  81. 

(«)  OladweU  v.  SUggallO  839),  8  Scott, 
60  ;  Pippin  v.  Sheppard  (1822),  11  Price, 
400. 

(<)  Per  Lord  Loughborough,  C.  J.,  and 
Heath,  J.,  Skielh  ▼.  Blackbume  (1789), 
1  H.  Bl.  159 ;  and  see  Bex  v.  I/mg  (1830), 
4  C.  &  P.  398,  423. 

{%i)  Seeper  Aldersou,  J. ,  HUl  y.  Feaiher- 
Monhaugh  (1831),  7  Bing.  569. 

{v)  Kanntn  t.  M'Mullen  (1791),  Peake, 

(sc)  See  ** Medical  Etiquette"  in 
Glenn's  "Law  of  Medical  Men,"  ed.  1871, 
App.  A. 

(y)  As  in  Kitatm  y.  Playfair  (1896),  an 


action  for  slander  in  which  the  defence  of 
priyilege  was  set  up  by  the  defendant,  on 
the  ground  of  a  conflicting  duty  to  his  wife 
and  family,  supported  by  two  eminent 
doctors  as  a  ground  of  exception  to  the 
rule  of  non-disclosure  in  addition  to  that 
of  legal  compulsion.  Hawkins,  J.,  left 
the  case  to  the  jury,  who  gaye  12,0002. 
damages.  The  Court  of  Appeal  granted  a 
rule  for  a  new  trial  on  the  ground  of  misdi- 
rection and  for  excess  of  damages,  but  the 
case  was  compromised  without  argument. 
(2)  See  Duchess  of  Kingston's  ease 
(1776),  20  Howell's  St.  Tr.  573. 

(a)  See  p.  507,  ante. 

(b)  See  e.g.  the  Code  P^nal  of  France, 
Art  378,  by  which  **  Les  m^decins,  chi- 
rurgiens,  et  autres  officiers  de  sant^,  ainsi 
que  les  pharmaciens,  les  sages  femmes,  et 
toutes  autres  personnes  d^positaires  par 
^tat  on  profession  des  secrets  qu'on  leur 
confie,  qui  hors  le  cas  oh  la  loi  les  oblige 
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Chap.  XIK. — Contracts  of  Employbient. 


Ch.  XIX.  8. 8.      By  B.  5  of  the  Dentists  Act,  1878,  41  &  42  Vict.  c.  83,  a  person 
Ew^io^^t   registered  under  that  Act  may  practise  dentistry  in  any  part  of  the 


{Medical 
Men.) 

Dentists. 


Veterinary 
8ur>;eons. 


Chemists  and 
druggists. 


Queen's  dominions,  and  ''a  person  shall  not  he  entitled  to  recover  any 
fee  or  charge,  in  any  court,  for  the  performance  of  any  dental  opera- 
tion, or  for  any  dental  attendance  or  advice,  unless  he  is  registered  (c) 
under  that  Act ''  or  is  a  legally  qualified  medical  practitioner. 

Similarly,  persons  acting  in  any  manner  as  veterinary  prac* 
titioners,  if  not  registered  as  veterinary  surgeons,  are  disabled  from 
recovering  their  fees,  by  s.  17,  sub-s.  2,  of  the  Veterinary  Surgeons 
Act,  1881,  44  &  45  Vict.  c.  62  (d). 

By  the  Pharmacy  Act,  1868,  81  &  82  Vict.  c.  121,  s.  1,  it  is 
made  unlawful  for  any  person  (e),  to  assume  or  use  the  title  of 
chemist  and  druggist,  or  chemist  or  druggist,  or  pharmacist,  or 
dispensing  chemist  or  druggist,  in  any  part  of  Great  Britain,  unless 
inter  alia,  he  be  registered  under  that  act :  but  there  is  no  express 
provision  that  unregistered  chemists  may  not  recover  their  charges. 

Chemists  and  druggists  are  confined  by  s.  8  in  the  due  exercise  of 
their  business,  to  the  preparing,  compounding,  dispensing,  and  vend- 
ing of  drugs  and  medicines,  and  medicinal  compounds  (/) .  They  can- 
not, therefore,  prescribe  or  administer  medicines ;  and  they  can  only 
recover  for  medicines  sold,  not  for  advice  or  attendance  (g). 


Sect.  4. — Arbitrators. 


Whether 
action  by 
for  fee,  with- 
out express 
contract. 


If  there  be  a  prior  or  subsequent  express  promise  to  pay  an 
arbitrator  for  his  trouble,  it  is  clear  that  he  may  maintain  an  action 
for  his  fee  (A). 

In  Viranny  v.  Wame  (i),  Lord  Kenyon  expressly  ruled  that  the 
appointment  of  arbitrator  was  not  of  a  nature  to  support  a  demand 
for  payment,  and  that  he  was  not  entitled  to  recover  any  reward 
unless  there  was  an  express  promise.  But  Dallas,  G.  J.,  in  a 
later  case  (j*),  was  of  a  contrary  opinion  ;   and  so  apparently  was 

k  53  Vict.  c.  68  (see  s.  2  of  that  Act)  not 
to  include  a  eorporcUion.  Pharmaeeutieai 
Society  y.  London  a7id  Provincial  Supply 
Asftociaiion  (1880),  5  App.  Cas.  857. 

(/)  See  also  55  Geo.  3,  c.  194,  a.  28 ; 
and  37  &  38  Vict.  c.  34. 

ig)  See  Rid^mond  v.  Col^a  (1842),  1 
Dowl.  N.  S.  560 ;  and  per  Best,  C.  J., 
and  Park,  J.,  Allison  v.  Haydon  (1828), 
4  Bing.  619. 

(A)  Hoggins  7.  Gordon  (1842),  3  ().  B. 
466,  474  ;  Hardres  v.  JProwd  (1655), 
Styles,  465. 

(i)  Viranny  v.  Warns  (1801),  4  Esp. 
47  ;  6  R.  R  839  ;  and  see  Burroughs  ▼. 
Clarke  {ISSI\  1  Dowl.  41. 

if)  Stmnfordy.  Bum{lSlS),  I  Gow,7, 8, 
in  which  Virannyy,  Warns  was  notcited. 


Ik  se  porter  d^nonciatenrs,  auront  reveU 
ces  secrets,  seront  punis  d'un  eroprisonno- 
nient  d'un  mois  ik  six  mois,  et  d'une 
amende  de  cent  francs  k  cinq  cents 
francs  ; "  and  see  an  article  by  **  L.  H." 
in  tlie  New  Review  for  May,  1896,  and 
compare,  too,  the  Official  Secrets  Act, 
1889,  52  &  58  Vict.  c.  62. 

{c)  As  to  removal  from  register,  see 
Partridge  v.  General  Medical  Council 
(1890),  25  Q.  B.  D.  90. 

{d)  As  to  fine  for  nnauthorised  use  of 
description  of  place  of  business  as 
"  veterinary  forge,"  see  Hoyal  College  of 
Veterinary  Surgeons  v.  RoHnaonj  [1892] 
1  Q.  B.  557. 

{e)  The  word  "  person  "  here  was  held 
before  the  Interpretation  Act,  1889,  52 
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Parke,  B.(t).     And  in  Crampton   <t  Holt  v.  Ridley  d  Co.  (A)  Ch.  XIX.  s.  4. 
(where  there  was  an  express  contract  to  pay),  A.  L.  Smith,  J.,  after  ^*^^^!^^ 
reviewing  the  above  authorities,  intimated  a  decided  opinion  that  {ArbUrators,) 
in  a  mercantile  or  business  dispute  there  is  an  implied  promise  by  ~ 

the  parties  appointing  the  arbitrator  and  umpire  jointly  to  pay 
them  for  their  services  (Q. 

By  8.  15  (8)  of  the  Arbitration  Act,  1889,  62  &  63  Vict.  c.  49,  Bemanemtion 
repeating  a  repealed  part  of  s.  66  of  the  Judicature  Act,  1873,  SJn^ltt^'^""" 
''the  remuneration  to  be  paid  to  any  special  referee  or  arbitrator 
to  whom  any  matter  is  referred  under  order  of  the  Court  or  a  Judge 
shall  be  determined  by  the  Court  or  a  Judge." 

No  action  lies  against  an  arbitrator  for  want  of  skill  or  ne£rli-  ^°  ^^^^^. !?' 

^    ^  ^  ^       want  of  skill. 

gence(m). 


Sect.  5. — Agents. 

There  are  some  classes  of  agents,  whose  right  to  commission  or  Their  ri^ht  to 
reward  for  their  trouble,  is  regulated  by  the  custom  or  usage  of  the 
particular  trade,  in  which  they  are  in  the  habit  of  transacting  busir 
ness  (n) ;  and  where  such  a  custom  exists,  it  is  presumed,  in  the 
absence  of  any  express  agreement  to  the  contrary,  that  the  parties 
contracted  for  the  reward  due  by  the  custom.  But  if  there  be  no 
proof  of  such  custom  or  agreement,  then  it  is  for  a  jury  to  estimate 
the  value  of  the  services  rendered  (o). 

From  a  contract  to  employ  for  a  time  certain  on  commission  may  Opportunity 
be  implied  a  contract  to  give  opportunity  for  earning  the  commis-  mission. 
sion  throughout  the  time.  Thus  where  a  shirt  manufacturer 
agreed  to  employ  a  traveller  for  five  years  on  the  terms  that  the 
traveller  should  do  his  utmost,  for  remuneration  by  commission,  to 
obtain  orders  for  the  goods  manufactured  or  sold  by  the  manufac- 
turer as  forwarded  by  sample  to  the  traveller,  it  was  held  that  the 
traveller  could  recover  substantial  damages  from  the  manufacturer 
for  not  forwarding  samples  at  the  end  of  two  years ;  and  further 
that  the  manufacturer  was  not  excused  from  fulfilling  his  agreement 
by  the  destruction  of  his  manufactory  by  fire  {p). 


(i)  In  rt  Coombes  (1851),  4  Ex.  841. 

(k)  OrampUm  v.  HidUy  (1887),  20  Q. 
B.  D.  48. 

(0  Ibid. 

(m)  Pappa  ▼.  Hose  (1872),  L.  B.,  7  C. 
P.  625,  Ex.  Ch- 

(n)  Ab  a  London  ship-broker  charter- 
ing a  ship,  &C.,  Brown  y.  Naime  (1839), 
9  C.  &  P.  204  ;  Cohen  v.  Paget  (1814),  4 
Camp.  96.  A  broker  can  charge  his 
principal  only  the  cost  price  of  articles 
purchased  for  him,  and  his  commission  ; 
FroeUr  v.  hrain  (1828),  2  M.  &  P.  284. 
And  where  the  remuneration  of  agent 


manager  is  fixed  by  commission  on  pro- 
fits,  how  such  profits  are  to  be  calculated, 
see  per  Wood,  V.-C,  Rishton  v.  GrisaeU 
(1868),  L.  R.,  6  Eq.  826. 

(o)  Per  Alderson,  B.,  Brovm  v.  NairM 
(1839),  9  C.  &  P.  204.  The  French  law 
is  otherwise  : — "Ze  maiidai  est  gratuit, 
aHl  n*y  a  convention  contraire ; "  Code 
Civil,  book  3,  tit.  3,  c.  1. 

{p)  Turner  v.  Ooldamithy  [1891]  1  Q. 
B.  544,  C.  A.,  distinguishing  Rhodes  y. 
Fonvood  (1876),  1  App.  Cas.  256,  on  the 
ground  that  in  that  case  there  was  no 
express  agreement  to  employ;  and  see 
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Gh.  XIX.  8.  5. 

Contracts  of 

Bmploymmi. 

{Agents.) 


Secret  com- 
mission. 

Del  credere 
agent. 


LosH  of  com* 
mission  by 
negligence ; 


or  illegality  of 
ttorvice. 


The  mere  introduction  of  the  contracting  parties  to  each  other, 
will  not  entitle  the  agent  to  his  commission.  But  if  the  relation  of 
buyer  and  seller  is  really  brought  about  by  the  act  of  the  agent,  he 
is  entitled  to  commission,  although  the  actual  sale  was  not  effected 
by  him  (q).  And  it  appears  to  be  now  settled,  that  if  an  agent  be 
employed  to  procure  a  loan,  his  contract  is  completed  when  he  pro- 
cures a  person  who  is  able  and  willing  to  advance  the  money :  and 
that,  although  the  negotiation  afterwards  goes  off,  whether  by  the 
act  or  default  of  the  intended  borrower,  or  that  of  the  intended 
lender,  the  agent  is  still  entitled  to  his  commission  (r). 

The  taking  of  a  secret  commission  is  a  fraud  which  will  justify 
dismissal  («). 

A  del  credere  agent  is  one  who,  for  a  higher  conmiissioni 
fiuarcmtees  to  his  principal  the  due  payment  of  the  price  of  the 
goods  sold  by  the  agent  to  third  persons  (f). 

Where,  by  reason  of  the  misconduct,  negligence,  or  unskilfulness 
of  the  agent,  the  principal  derives  no  benefit  whatever  from  the 
acts  of  the  latter,  he  is  not  entitled  to  claim  his  commission  in 
respect  thereof  (ti). 

Therefore,  where  a  broker  who  had  purchased  goods  for  bis 
principal  on  credit,  was  induced  by  the  vendor  to  delay  delivery 
till  the  credit  had  expired,  when  the  buyer  refused  to  receive  them; 
it  was  held  that  the  broker  could  not  claim  his  commission  (x). 
So,  if  a  factor  has  been  guilty  of  such  misconduct  in  selling  the 
goods  of  his  principal,  as  to  render  the  sale  useless,  or  to  subject 
his  principal  to  an  actual  loss,  he  is  not  entitled  to  his  commis* 
sion(t/).  And  if  an  auctioneer,  employed  to  sell  an  estate,  be 
guilty  of  negligence  or  unskilfulness,  whereby  the  sale  becomes 
nugatory,  he  is  not  entitled  to  recover  from  the  vendor  any  com- 
pensation for  his  trouble  {z). 

An  agent  cannot  recover  commission  upon  any  transaction  which 
is,  in  itself,  necessarily  illegal,  e.g.,  for  effecting  a  sale  of  shares  in 
an  illegal  association  or  undertaking  (a) ;  or  where  the  commission 
is  agreed  to  be  paid  on  a  consideration  which  is  corrupt  (6).    But 


Hoherts  v.  Barnard  (1884),  C.  &  E,  286. 

{q)  Per  Erie,  C.  J.,  Green  v.  BarOeU 
(1868),  14  C.  B.,  N.  S.  681,  685  ;  Toul- 
min  V.  Millar  (1887),  58  L.  T.  96,  H.  L.; 
and  see  Tribe  v.  Tayl(yr  ri876),  1  0.  P. 
D.  505  ;  Manaell  v.  CUments  (1874), 
L.  R.,  9  C.  P.  139  ;  WhiU  v.  Baxter 
(1888),  C.  &  E.  199 ;  Lumley  v.  Nxehol- 
son  (1886),  34  W.  R.  716. 

(r)  Green  v.  Lvcas  (1875),  33  L.  T. 
548,  C.  A.  ;  Fisher  v.  DreweU  (1878),  39 
id.  253,  C.  A. ;  and  see  Frickett  v.  Bad' 
gcr  (1856),  1  C.  B..  N.  S.  296 ;  and  per 
Willes.  J.,  id.  308. 

(«)  Boston  Deep  Sea,  dtc,  Co.  v.  Ansell 


(1888),  39  Ch.  D.  839,  C.  A. 

{t)  See  ante,  p.  295. 

(m)  WhiU  V.  Chapman  (1815),  1  StarL 
113  ;  Shaw  v.  Ardm  (1832),  9  Bing.  287, 
290. 

(ar)  EurH  v.  Holding  (1810),  3  Tamit 
82  ;  12  R.  R.  687. 

{y)  WhiU  T.  Chapman  (1815),  1  Staric. 
113. 

{%)  Denew  v.  Daverell  (1813),  S  Cam|). 
451:  Jones  y.Nanney{lS2A),WC\el9S. 

(a)  Josephs  v.  Pebrer  (1825),  8  B.  *  C. 
639. 

{b)  See  Harrington  V,  Victoria  Graving 
Dock  Co.  (1878),  3  Q.  B.  D.  549. 
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he  may  recover  commission  for  doing  an  act  for  his  principal,  Ch.  XIX.  s.  6. 
although  such  act  would  be  illegal  if  certain  requisites  were  not  2^^^^  K 

A.  J  I'l'i-i        1..,         ,  JifTnployTn&iU, 

afterwards  complied  with  by  the  principal, — the  agent  not  being     {AgenCs.) 
employed  to  perform  them;  as  for  obtaining  an  insurance  on  a 
voyage  for  which  a  licence  is  necessary  (c). 

So,    a  person   who   acts  as  an   appraiser  cannot  recover   his  Appraiser. 
commission,  if  he  be  not  duly  licensed  under  46  Geo.  3,  c.  43, 
s.  5  {d). 


Seot.  6. — Builders  (e)  and  other  Workmen. 

A  contract  to  build,  alter,  or  repair  a  house,  or  the  like,  and  to  When  a  con- 
provide  materials  for  the  purpose,  need  not  be  in  writing,  unless  it  ^^^  nmst^be  * 
is  not  to  be  performed  within  a  year ;  for  such  contracts  do  not  fall  i»  writing. 
within  s.  4  of  the  Sale  of  Goods  Act,  1893,  56  &  57  Vict.  c.  71, 
re-enacting  the  repealed  s.  17  of  the  Statute  of  Frauds,  and  9  Geo. 
4,  c.  14,  8. 7,  a  contract  to  build,  alter,  or  repair  a  house,  or  the  like, 
not  being  in  law  a  contract  for  the  sale  of  goods,  even  as  regards  the 
materials ;  but  being  an  entire  contract  for  work  and  materials  (/). 

Where  additions  are  ordered  to  be,  and  are  made,  to  a  building  Rig^^t  to 
which  a  workman  has  contracted  to  finish  for  a  certain  sum,  the  extrS. 
original  contract  is  held  to  exist,  as  far  as  it  can  be  traced  to  have 
been  followed ;  and  the  excess  must  be  paid  for,  according  to  the 
usual  rate  of  charging.  And,  if  a  man  contract  to  work  by  a 
certain  plan,  and,  by  consent  of  the  parties,  that  plan  be  so 
entirely  abandoned  that  it  is  impossible  to  trace  the  contract,  and 
to  say  to  which  part  of  the  work  it  shall  be  applied ;  in  such  case 
the  workman  shall  be  permitted  to  charge  by  measure  and  value, 
for  the  whole  work  done,  as  if  no  such  contract  had  been  made  (g). 

But,  where  a  party  has  agreed  to  make  an  article  of  certain 
materials,  for  a  stipulated  sum,  he  cannot  charge  more  than  that 
sum,  although  he  use  better  materials  than  those  agreed  upon, 
provided  they  were  used  without  authority ;  nor,  where  he  has 
delivered  the  article,  can  he  insist  upon  its  being  returned,  on  the 
refusal  of  the  other  party  to  pay  the  advanced  price  (h). 


(c)  ffaims  v.  Busk  (1814),  6  Taunt. 
521  ;  F(»nin  v.  Oswell  (1818),  3  Camp. 

867. 

(rf)  Palk  V.  Force  (1848),  12  Q.  B. 
666. 

(«)  See  Hudson  on  Building  Coutract8, 
2nd  ed.  in  2  vols.,  1895,  where  ten  pecu- 
liarities of  building  contracts  are  set  out 
at  pp.  1-3. 

if)  See  Lee  v.  OHffin  (1861),  1  B.  & 
S.  272  ;  Clay  v.  Yates  (1856),  1  H.  &  N. 
73. 


{g)  Per  Lord  Kenyon,  C.  J.,  Pepper  v. 
BurJand  (1792),  Peake,  139  ;  3  R.  R. 
656  ;  Jiobson  v.  Godfrey  (1816),  Holt, 
N.  P.  C.  236 ;  17  R.  R.  629. 

If  the  original  contract  be  in  writing, 
the  plaintiff  cannot  go  into  his  claim  for 
extras,  without  producing  such  written 
contract, duly  stamped ;  Buxton  v.  Cornish 
(1844),  12  M.  &  W.  426. 

(h)  Wilmot  V.  Smith  (1828),  3  C.  &  P. 
453. 
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Ch.  XIX.  a.  6.      go,  where  a  contractor  agrees  to  execnte  certain  work,  according 
F^ioymmt   ^  *  P^  *^^  specification,  there  is  not  any  implied  warranty,  on 


{Building 
Gontracts. ) 


the  part  of  the  person  with  whom  he  contracted  to  do  the  work, 
that  it  can  be  done  in  a  way  and  under  the  conditions  mentioned 
in  the  specification.  And,  if  the  work  cannot  be  done  in  that  way, 
and  the  contractor  does  it  in  another  way,  which  is  more  expensive, 
he  cannot  recover  the  extra  expense,  in  an  action  for  damages  as 
for  breach  of  the  supposed  warranty  (t). 

Where,  by  the  terms  of  the  contract,  extras  are  to  be  ordered  in 

writing,  the  party  is  liable  only  for  such  as  are  so  ordered  (k) ;  and 

on  a  building  contract,  no  acceptance  of  the  work  and  materials  by 

the  employer  can  be  implied,  because  he  cannot,  as  in  the  case  of 

goods  sold  and  delivered,  return  the  same  (J). 

When  the  If  there  be  an  agreement  that  a  specific  sum  of  money  shall  be 

claim  may  he  P&id  for  the  performance  of  any  work,  the  claim  may  be  reduced, 

reduced,  he-    jjy  ghowing  that  the  work  or  materials  were  of  an  inferior  descrip- 

cause  of  the        jo  r 

hadness  of  the  tion  and  value ;  and  the  demand  may  be  altogether  defeated,  by 
^^^  '  showing  that  the  work  is  totally  inadequate  to  answer  the  purpose 

for  which  it  was  undertaken  (m). 

Where,  however,  in  an  action  for  work  done  and  materials  pro- 
vided in  repairing  a  chandelier,  it  appeared  that  there  was  an 
express  contract  that  the  plaintiff  should  make  them  perfect  for 
10/.;  but  that  he  had  repaired  them  in  part  only,  and  had  delivered 
them  in  an  imperfect  state,  so  that  the  benefit  derived  was  worth 
about  61, ;  the  Court  held,  that  the  plaintiff  could  not  recover  any 
remuneration,  on  the  ground  that  the  contract  was  entire,  and  that 
the  plaintiff  had  not  performed  it  on  his  part,  or  been  discharged 
from  his  obligation  to  perform  it  (n). 

But  if  there  be  nothing  in  the  case  amounting  to  a  contract  to 
complete  the  work  before  any  remuneration  shall  be  due, — as  in 
the  case  of  a  shipwright  undertaking,  in  the  same  way  that  ship- 
wrights ordinarily  do,  to  put  a  vessel  in  repair, — the  workman  may, 
after  he  has  proceeded  with  a  portion  of  the  work,  refuse  to 
continue  it  unless  he  is  paid  for  the  work  he  has  performed ;  and 
he  may  recover  to  that  extent  (o). 
Other  cases.         So,  where  the  plaintiff  was  employed  to  repair  a  ship  which 


(t)  Thorn  ▼.  Mayor,  dx.,  of  London 
(1876),  1  App.  Cas.  120 ;  Tharsis  Sul- 
phur, <fcc.,  Co.  V.  if' jEZroy  (1876),  8  App. 
Cas.  1040  ;  Sharpe  v.  San  FauJo  Hail. 
Co.  (1878),  L.  R..  8Ch.  697. 

{k)  Bussell  y.  Da  Bandeira  (1862),  13 
C.  B.,  N.  S.  149. 

(l)  Munro  y.  BeaU  (1858),  8  £.  &  6. 
788  ;  Tharsis,  Jcc,  Co.  v.  M*Elroy,  ubi 
supra. 


(m)  Chapel  v.  HuJces  (1833),  2  C.  & 
M.  214  ;  AUtn  v.  Canieron  (1833),  1  C. 
k  M.  832  ;  Famsworth  ▼.  Garrard 
(1807),  1  Camp.  88  ;  10  R.  B.  624 ; 
Duncan  v.  Blundell  (1820),  3  Stark.  6. 

(71)  Sinclair  v.  Bowles  (1829),  9  B.  k 
C.  92. 

(o)  JRoberU  v.  ffavelock  (1882),  $B.k 
Ad.  404. 
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belonged  to,  and  was  then  lying  in  a  dock  hired  for  the  pnrpose  by  Ch.  XIX.  a.  6. 
the  defendant ;  and  before  the  repairs  were  completed,  the  ship  was  ^^i^^^^ 
accidentally  bamt :  it  was  held  that  the  plaintiff  was  entitled  to     (BufOding 
recover  to  the  extent  of  the  work  actually  done  {p). 


But  it  would  be  otherwise  if,  by  the  terms  of  the  contract,  or  by 
the  uniform  custom  of  the  particular  trade,  payment  was  not  to  be 
made  until  the  work  was  completed  and  delivered  (j). 

But  a  contract  for  the  erection  of  a  building,  in  contravention  of  Building  Act 
the  London  Building  Act,  1894  (r),  cannot  be  enforced  («). 

If  a  building  agreement  contain  the  usual  clause,  that  the  party  Certificate  of 
will  pay  upon  receiving  an  architect's  certificate  that  the  work  has  ' 

been  done  to  his  satisfaction, — the  fact  of  the  work  having  been 
done  to  the  satisfaction  of  the  engineer  in  the  one  case,  and  the 
obtaining  a  proper  certificate  in  the  other,  is  a  condition  precedent 
to  the  right  to  receive  payment  {t).  And  it  has  been  held,  that  the 
architect's  merely  checking  the  builder's  charges,  and  sending  them 
to  the  party  who  employed  the  builder,  is  not  a  sufficient  certificate 
to  entitle  the  latter  to  sue  :  although  no  objection  be  made  to  his 
claim,  on  this  ground,  until  the  trial  (u). 

There  is  not  any  implied  agreement  by  the  party  for  whom  the 
work  was  done,  to  procure  the  required  certificate  (x).  Nor,  where 
buildings  are  erected  on  a  man's  own  land,  under  an  agreement  to 
pay  for  the  same  on  receiving  the  architect's  certificate,  will  the 
mere  fact  of  his  taking  possession  of  the  building,  be  evidence  of 
his  having  waived  the  condition  as  to  the  certificate  (y).  But  equity 
would  relieve  in  such  a  case,  if  it  were  shown  that  the  certificate 
was  withheld  by  colljisUm  between  the  architect  or  engineer,  and 
the  party  for  whom  the  work  was  done  (z) ;  and  he  would  also  be 
liable  at  law  (a). 


{p)  Menetone  v.  AOiawea  (1764),  8 
Burr.  1592. 

(q)  Appleby  ▼.  MyerB  (1867),  L.  K,  2 
C.  P.  651,  Ex.  Ch. 

(r)  57  k,  68  Vict.  c.  ccziii. 

{»)  Stevens  ▼.  Oaurley  (1859),  7  0.  B., 
N.  S.  99,  decided  on  the  repealed  Metro- 
politan Building  Act,  1855,  for  which 
the  London  BuUding  Act,  1894,  is  sub- 
stituted. 

(0  See  Milner  v.  Field  (1850),  5  £xch. 
829. 

(tt)  Morgan  y.  Bimie  (1888),  9  Bing. 


672. 

(aj)  Smith  v.  The  Mayor,  <fcc.,  of  Ear- 
toich  (1857),  2  C.  B.,  N.  S.  651. 

(y)  Munro  v.  Butt  (1858),  8  £.  &  B. 
788 

(«)  M*hUosh  V.  Qrtat  Western  Rail 
Co.  (1850),  19  L.  J..  Ch.  874,  app.  ; 
Scott  y.  The  Corporation  of  Liverpool 
(1858),  27  L.  J.,  Ch.  641. 

(a)  Batterbury  y.  Vyse  (1868),  2  H.  & 
C.  42 ;  Clarke  y.  fFatson  (1865),  18  C. 
B.,  N.  8.  278. 
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Cn.  XIX.  8.  7. 

CofUractsof 

Employment, 

{ Printer t.) 

Libellous 
matter. 


Priutisg  of 
name. 


Delivery  of 
whole  work. 


Sect.  7. — Printers  (a). 

In  Poplett  V.  Stockdale  (b),  Best,  C.  J.,  ruled,  that  the  plaintiff, 
a  printer,  could  not  recover  any  compensation  for  printing  for  the 
defendant,  "  The  Memoirs  of  Harriette  Wilson  ;  "  it  being  a  work 
of  grossly  immoral  and  libellous  nature.  And,  on  the  other  hand, 
if  a  printer,  after  he  has  printed  part  of  a  work,  discovers  that  it 
contains  libellous  matter,  and  in  consequence  thereof  refuses  to 
complete  the  printing  of  the  work,  he  may  nevertheless  recover  for 
so  much  as  he  has  actually  done  (c). 

So  a  printer  cannot  recover  for  labour  or  materials  used  in  print- 
ing a  work,  unless  he  affix  his  name  to  it,  pursuant  to  the  statute  ((Q. 
Nor  can  he  recover  for  printing,  or  for  assisting  to  circulate  a 
periodical,  of  which  he  falsely  makes  affidavit  that  he  is  the  sole 
proprietor  (e).  Nor  can  the  proprietor  of  a  newspaper  recover  for 
non-performance  of  a  contract  for  printing  such  paper,  before  filing 
the  requisite  affidavit  (/). 

By  the  custom  of  trade,  a  printer  was  ruled  in  1808  to  be  bound 
to  complete  and  deliver  the  whole  work  before  being  paid  for  print- 
ing it  (g)  ;  so  that  where  an  impression  was  destroyed  by  fire  whilst 
on  the  premises  of  the  printer,  he  failed  to  recover  anything,  although 
a  large  number  of  copies  had  been  actually  delivered  (h). 


Sect.  8. — Servants  and  Workmen. 

Statutory  re-        The  contracts  of  master  with  servants  and  workmen  have  long 

gu  >i  ions.        ]yQQiy^  the  subject  of  much  statutory  regulation  whereby  summary 

jurisdiction  of  a  penal  nature  was  given  to  magistrates  to  enforce 

such  contracts  (t).     And  4  Geo.  lY.  c.  84,  made  breach  of  contract 

b}^  servants  or  artificers  ''an  ofience"  punishable  by  imprisonment, 

and  this,  though  modified  by  the  Master  and  Servant  Act,  1867, 

Conspiracy      80  &  81  Vict.  c.  141,  was  not  finally  repealed  until  1875.     Then 

of  Property     the  Conspiracy  and  Protection  of  Property  Act,  1875,  88  &  89  Vict. 

Act,  1875. 


(a)  See  Powell  on  the  Law  specially 
aifecting  Printers,  Publishers,  and  News- 
paper Proprietors  (2nd  issue,  1889),  at  p. 
56  of  which  is  a  table  of  the  lengths  of 
notices  to  which  compositors,  readers, 
and  others  are  entitled,  compositors  and 
readers  being  entitled  to  two  weeks,  and 
printers  to  one  month. 

(6)  Poplett  V.  Stockdale  (1825),  R.  k 
M.  837. 

(c)  Clay  V.  Yates  (1856),  1  H.  &  N.  73. 

{d)  39  Geo.  3,  c.  79,  s.  29  ;  2&  3  Vict, 
c.  12,  s.  2  ;  re-enacted  by  the  Newspaper 
Act,  1869,  32  k  33  Vict,  c  24 ;  Bensley 


y.  Bignold  (1822),  5  B,  k  Al.  835  ;  Mar- 
chant  Y.  ^ra7u(1818),  STannt.  142. 

(€)  Stephens  y.  Rohinson  (1832),  2  C.  & 
J.  209. 

( / )  ffoitston  y.  MUU  (1834),  1  Moo.  k 
Rob.  325. 

ig)  See  per  Mansfield,  C.  J.,  OilleU  r, 
Maioman  (1808),  1  Taunt.  137.  In  Maw 
inan  y.  QUUtt  (1809),  it  appeared  that 
no  custom  found  printers  to  insure. 

{h)  Adlard  v.  Booth  (1835),  7  C.  &  P. 
108. 

(t)  See  Chitty*8  SUtutes,  5th  ed.,  tit 
"  Master  and  Servant. " 


Sect.  8. — Servants, 
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c.  86,  repealing  4  Geo.  IV.  c.  84,  and  the  Master  and  Servant  Act,  Ch.  XIX. ».  8. 
1867,  constituted  breach  of  contract   an  offence   punishable  by  ^T^x^ 
summary  jurisdiction  only  in  the  two  cases  where  (s.  4)  the  work-    {Servanis^ 
man  was  employed  in  the  supply  of  gas  or  water,  or  where  (s.  5) 
the  breach  of  the  contract  iuTolves  injury  to  persons  or  property. 

The  Employers  and  Workmen  Act,  1875,  88  &  89  Vict.  c.  90,  Employers 
which  appUes  to  "  workmen  "  (fc),  as  defined  by  s.  10  of  the  Act,  1"!  m"?.""^" 
excluding  domestic  servants,  but  including  servants  in  husbandry, 
and  also  "  seamen  "  by  s.  11  of  the  Merchant  Seamen  (Payment  of 
Wages  and  Eating)  Act,  1880,  48  &  44  Vict.  c.  16  (0,  repealing 
8.  18  of  the  Employers  and  Workmen  Act,  1875,  and  itself  ex- 
))ressly  saved  from  repeal  by  the  Consolidating  Merchant  Shipping 
Act,  1894,  gives  to  the  County  Court,  by  s.  8,  jurisdiction  to  set  off 
for  damages  and  wages,  to  rescind  the  contract  on  terms,  or  in  lieu 
of  damages  for  breach  of  contract  to  order  the  contract  to  be  per- 
formed by  accepting  security.  Further,  by  s.  7  a  court  of  summary 
jurisdiction  is  empowered  to  decide  "disputes'*  (m)  between  em- 
ployers and  workmen  or  apprentices  (n),  as  to  wages  and  damages 
up  to  £10 ;  and  by  s.  11  in  the  case  of  a  child  or  young  person 
under  the  Factory  Acts,  no  forfeiture  on  the  ground  of  absence  or 
leaving  work  shall  be  set  off  against  wages,  or  sums  due  for  work 
done  before  such  absence,  except  to  the  amount  of  the  damage  (if 
any)  which  the  employer  may  have  sustained  by  reason  of  such 
absence  or  leaving  work  (o). 

Further,  the  Hosiery  Manufacture  Wages  Act,  1874,  37  &  88  Hosiery. 
Vict.  c.  48,  forbids  the  stoppage  or  a  deduction  from  wages  for 
frame  rents  and  charges  except  for  bad  or  disputed  workmanship, 
bnt  this  does  not  apply  to  fines  {'p). 

By  the  Truck  Acts  of  1830  &  1887,  1  &  2  Will.  IV.  c.  37,  and  Payment  of 
50  &  51  Vict.  c.  46,  the  payment  of  wages  otherwise  than  in  coin  ^?sf  tlmn^"^' 
is  prohibited  in  the  case  of  "  workmen,"  defined  by  s.  2  of  the  Act  tmder  Truck 
of  1887,  as  those  to  whom  s.  10  of  the  Employers  and  Workmen 
Act,  1875,  vide  suprd  and  n.  (i)  applies ;  excepting,  however,  by 


(k)  This  will  inclade  a  ''potter's 
printer*'  ;  Grainger  y.  Aynsley (ISSQ),  6 
Q.  B.  D.  182,  where  the  Court  Bnggested 
'*  manual  labonr  "  as  the  kevnote  of  the 
definition  ;  bnt  it  does  not  include  an 
"inyentor,"  although  he  was  a  practical 
working  mechanic ;  Jackson  v.  Sill 
(1884),  13  Q.  B.  D.  618  ;  nor  does  it 
include  an  ''omnibus  conductor";  Mor- 
gan ▼.  London  General  Omnibus  Co. 
(1884).  13  Q.  B.  D.  882,  C.  A.  ;  nor  the 
"driver  of  a  tramcar*';  Cook  v.  The 
North  Metropolitan  TramtoaysCo.  (1887), 
18  Q.  6.  D.  683  ;  but  includes  the  driver 
of  a  trolley  for  a  warehouseman  ;  Yar- 
mouth  T.  Frajws  (1887)  19  Q.  B.  D.  647. 


(Q  See  also  as  to  employment  on  fishing 
boats,  Merchant  Shipping  Act,  1894,  57 
&  58  Vict.  c.  60,  Part  1  v: 

(m)  Absence  of  wol-kman  without  notice 
is  a  dispute;  Clemson  v.  Hubbard  (1876), 
1  Ex.  D.  179  ;  and  the  jurisdiction  is 
concurrent  with,  and  not  excluded  by, 
the  county  court ;  HindUy  v.  Maslam 
(1878),  8  Q.  B.  D.  481. 

(n)  As  to  contracts  by  infants,  see 
JEvans  v.  Ware,  [1892]  3  Ch.  502,  and 
other  cases  ante,  Ch.  VII.,  g.  4. 

(o)  See  Warburton  v.  Heyicorth  (1880), 
6  (J.  B.  D.  1,  C.  A. 

(p)  WillU  V.  Thorp  (1876),  L.  R.,  10 
Q.  B.  383. 
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Gh.  XIX.  B.  8. 

Conlractaof 

EmplcymejU, 

{ServaiUs,) 


Payment  of 
wagea  in 
public-honses. 

Attachment. 


Hirinfl;  pre- 
sumed to  be 
for  wages. 


Promise  im- 
plied, to  obey 
orders. 


Ck>ntraet  to 
employ,  not 
implied  from 
contract  to 
serve. 

Contract  for 
life  valid. 


Effect  of  a 

general 

hiring. 


Governess. 


8.  4,  servants  in  husbandry.  These  Acts  do  not  render  illegal 
deductions  for  fines  {q)y  or  payments  to  a  sick  and  accident  club  (r), 
but  will  apply  to  the  giving  the  workman  cloth  damaged  by  him  in 
lieu  of  wages  («)• 

The  Payment  of  Wages  in  Public  Houses  Prohibition  Act,  1888, 
46  &  47  Vict.  c.  81,  and  the  Coal  Mines  Regulation  Act,  1887, 
50  &  51  Vict.  c.  58,  s.  11,  forbid  the  payment  of  wages  in  public- 
houses,  &c.  The  Wages  Attachment  Abolition  Act,  1870,  SS  &  34 
Vict,  c  80,  forbids  the  ''attachment''  of  the  wages  of  a  servant, 
labourer,  or  workman,  but  this  will  not  apply  to  a  secretary  of  a 
company  at  j£200  a  year  (t). 

'*  It  is  clearly  agreed,  that  if  a  person  retain  a  servant,  and  agree 
to  pay  him  so  much  by  the  day,  month,  or  year,  the  servant  may 
have  an  action  against  the  master  on  the  contract,  or  against  his 
executors ;  and  that  every  such  retainer  will  be  presumed  to  be  in 
consideration  of  wages,  unless  the  contrary  appear  "  (u). 

A  promise  by  a  servant  to  obey  the  lawful  and  reasonable  orders 
of  his  master,  within  the  scope  of  the  services  contracted  for,  is 
implied  by  law  (t;). 

But  where  A.  covenants  with  B.,  to  serve  him  in  a  certain  capa- 
city for  a  definite  time,  the  Court  will  not,  from  this  circumstance 
merely,  imply  a  covenant  on  the  part  of  B.  to  retain  A.  in  his 
employment  until  the  expiration  of  that  time  (x). 

A  contract  by  a  party,  to  remain  in  the  service  of  his  employer 
during  the  life  of  either,  is  valid,  and  is  not  illegal,  as  in  restraint 
of  trade  (j/),  but  such  contract  must  be  by  deed  {z). 

In  the  case  of  a  domestic  or  menial  servant,  a  general  hiring:, — 
that  is,  a  hiring  without  any  engagement  as  to  the  duration  of  the 
service, — will  be  construed  to  be  a  hiring  for  a  year  ;  the  service  to 
be  determinable  by  a  month's  warning  or  by  payment  of  a  month's 
wages  (a).     A  governess  is  not  within   this  rule  (6),  but  a  head 


{q)  Chawner  v.  Oummings  (1846),  8 
Q.  B.  311  ;  Archer  v.  James  (1859;,  2 
B.  k  S.  61,  Ex.  Ch.  ;  Redgrave  v.  Kelly 
(1889),  37  W.  R.  643  ;  and  see  WillU 
v.  Tkorp  (1876),  L.  R.,  10  Q.  B.  383. 

(r)  HewUlt  v.  Allen,  [1894]  A.  C. 
383. 

(s)  StnUh  V.  }FaUo7i  (1877),  3  C.  P.  I). 
109. 

(0  Oord&n  v.  Jennings  (1882),  9  Q.  B. 
D.  45. 

(u)  Bac  Abr.  Master  and  Servant, 
(H.),  citing  Finchon's  ease  (1612),  9  Co. 
88  a,  b  ;  Sands  v.  Leake  (1623),  2  Roll. 
R.  267  ;  Davies  v.  Dames  (1839),  9  C.  & 
P.  87. 

(r)  Per  Parke,  B.,  Turner  v.  Mason 
(1846),  14  M.  &  W.  112;  per  Cur.  The 
King  v.  St.  John,  Devizes  (1829),  9  B.  & 


C.  896. 

(x)  Aspdin  v.  Austin  (1844),  6  Q.  B. 
671  ;  Dunn  v.  Sayles  (1844),  id.  686. 

(y)  Wallis  V.  Day  (1887),  2  M.  &  W. 
273.  By  the  French  law,  **  On  ne  peui 
engager  ses  services  qu'd  temps,  ou  pour 
une  enterprise  ddtenninie  ;  "  upon  which 
Rogron  observes,  **  On  n*a  pas  dA  per- 
fnettre  d  un  homme,  de  s* engager  d  sertir 
touts  sa  vie  une  autre  personne,  IM* 
pareille  stipulalion  serait  nulls  ;  car  dk 
est  contraire  &  la  liberU  individuelU.^ 

(z)  Win,  AhT,  S2Z,  Master  and  Servants 

n.  (6),  cited  id. 

(a)  Per  Parke,  B.,  Turner  v.  Mattm 
(1846),  14  M.  &  W.  112 ;  FaweeU  v.  Oad 
(1834),  5  B.  &  Ad.  904. 

(6)  Todd  V.  Kerrich  (1862),  8  Excii. 
151. 
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gardener  is{c)   and   bo   is    a    huntsman  (d),   and   a    servant    in  Ch.  XIX. ».  8. 
husbandry  (e).    And  the  rule  is  the  same,  although  the  servant  be  Emphyment. 
hired  under  a  written  contract,  provided  it  contain  no  evidence  of  an    {S^^<^^^') 
intention  by  the  parties  to  exclude  such  rule  (/). 

Accordingly,  if  a  master  turn  away  his  domestic  servant  without 
such  previous  notice,  without  any  fault  or  misconduct  on  the  part 
of  the  servant,  he  is  entitled  to  a  month's  wages,  although  there 
was  no  express  contract  to  that  effect  {g).  But  the  month's  wages 
are  payable  in  such  a  case,  not  for  the  bygone  services,  but  for 
the  improper  dismissal  of  the  servant ;  and,  therefore,  they  cannot 
be  recovered  upon  a  claim  for  work  and  labour  (A). 

It  would  appear  that  a  general  hiringi  if  unexplained,  will  be  Rule  in  other 
taken  to  have  been  a  hiring  for  a  year  (i) )  bat  there  is  no  inflexible 
rule  of  law,  that  a  general  hiring  is  a  hiring  for  a  year ;  and  the 
question  must,  therefore,  be  considered  in   connection  with  the 
circumstances  of  each  particular  case  (A:). 

Thus,  the  fact  of  the  servant's  wages  having  been  paid  at  shorter 
intervals  than  a  year,  may  rebut  the  presumption  of  a  yearly  hiring(Z). 

So,  if  there  be  a  usage  in  the  particular  trade,  as  to  the  time  or  Usage  of 
manner  of  putting  an  end  to  a  general  hiring,  such  usage  will  be  ^^^' 
taken,  in  the  absence  of  evidence  to  the  contrary,  to  form  part  of  the 
contract  between  the  parties  (m). 

Beeston  v.  CoUyer  (n)  is  usually  referred  to  as  an  authority  that  Clerlu. 
if  there  be  no  evidence  to  the  contrary,  the  general  engagement  of 
a  clerk  will  be  deemed  to  be  a  yearly  hiring.  But  in  a  case  in  the 
Court  of  Exchequer,  it  was  said  by  Pollock,  G.  B.,  that  from  much 
experience  of  juries  he  had  come  to  the  conclusion,  that  the  general 
hiring  of  a  clerk  was  not  usually  a  hiring  for  a  year,  but  rather  a 
hiring  determinable  by  three  months'  notice  (o).  And  the  other 
members  of  the  Court  appear  to  have  agreed  in  this  opinion. 

In  all  cases  of  contracts  between  master  and  servant,  the  death  Contract  dig- 
of  either  party  dissolves  the  contract,  unless  there  be  a  stipulation,  ^j^^^.   ^ 
express  or  implied,  to  the  contrary  (p).     This  was  laid  down  in  Farrow  v. 

fTUson. 

(c)  Kowlan  v.  AbltU  (1885),  2  Cr.  M.       Exch.  327. 

&  H.  54  ;  Johnson  v.  Blenkenaopp  (1841),  {I)  Per  Creswell,  J.,  Baxter  v.  Nurse 

5  Jup.  870.  (1844),  6  M.  &  G.  985,  941. 

(d)  Niekol  V.  Greaves  (1864),  17  C.  B.,  (m)  Mctsmer  v.  BoWm  (1854),  9  Exch. 
N.  8.  27.  518.     In  Powell  on  Printers,  &c.,  at  p. 

(e)  LUl^  v.  Elwin  (1848),  11  Q.  B.  67,  it  is  stated  that  a  reporter  is  entitled 
742.  to  one  month's  notice,  a  sub-editor  to 

(/)  Johnson  V.  BUnkensopp  (1841),  5  three,   and   "  an    editor    (according    to 

Jar.  870.  status) "  to  three  or  six  ;  and  see  ante, 

ig)   Bobinson  v.  Hindman  (1800),    3  522  (a). 

Esp.  235.  (n)  Beeston  v.  Collyer  (1827),  4  Bing. 

(A)  Fffwings  v.  TisdaX  (1847),  1  Exch.  309. 

295.  (o)  Fairman  v.  Oakford  (1860),  5  H. 

(i)  Per  Parke,  B.,  Bayky  v.  Rvmmell  k  N.  635. 

(1836),  1  M.  &  W.  506.  {p)  Farrow  v.  Wilson  (1869),  L.  R., 

{k)  Baxter  v.  Nurse  (1844),  6  M.  &  G.  4  C.  P.  744. 
985  ;   and  see  Doum  v.  Pinto  (1854),  9 
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Chap.  XIX. — Contracts  op  Emplotment. 


Dismissal  of 
apprentice. 


Claim  for 
wages  after 
disniissaly  &c. 


Ch.  XIX.  8. 8.  they  had  not  then  accrued  due  (Q.     The  rule  of  law  is  that  if  he 

J^^^rj^*  ^f  does  anything  incompatible  with  the  due  or  faithful  discharge  of 

{Servants.)    his  duty  to  his  master,  the  latter  has  a  right  to  dismiss  him  (m), 

even  though  the  incompatible  thing  be  done  outside  the  service  (»). 

In  an  ordinary  apprenticeship  deed  the  covenants  by  the  master 
are  independent  covenants,  the  performance  of  which  does  not 
depend  upon  the  performance  by  the  apprentice  of  his  own  obliga- 
tions  (o) ;  but  where  an  apprentice  by  his  own  wilful  act  prevents 
a  master  from  teaching  him,  the  master  can  set  this  up  as  a 
defence  to  an  action  on  the  covenant  to  keep,  teach  and  main- 
tain (p) ;  and  it  is  also  a  good  defence  that  the  apprentice  was  an 
habitual  thief  (9). 

Nor  where  the  payment  is  to  be  quarterly,  or  yearly,  or  at  any 
other  fixed  period,  and  the  servant  improperly  leaves  his  master  (r), 
or  is  guilty  of  such  misconduct  as  to  justify  his  discharge  during 
the  currency  of  such  period,  is  he  entitled  to  wages  for  any  part 
thereof,  even  to  the  day  he  quits  («). 

But  where,  by  the  contract,  the  plaintiff  was  to  be  paid  at  a 
certain  rate  per  month ;  it  was  held  that  this  gave  a  cause  of  action 
as  each  month  accrued,  which,  once  vested,  was  not  subsequently 
lost  or  divested  by  the  plaintiff's  desertion  or  abandonment  of  his 
contract  (t).  And,  in  like  manner,  where,  at  the  time  of  the  death 
of  the  master  or  the  servant,  any  right  of  action  arising  out  of  that 
relationship  was  vested  in  either,  such  right  of  action  is  not 
divested  by  his  death  (u). 

So,  where  the  contract  is  determined  by  mutual  consent,  the 
servant  may  recover  wages  pro  raid  (x). 

So,  where  there  is  no  evidence  of  any  specific  contract  of  hiring, 
but  merely  proof  of  service,  and  it  is  shown  that  the  party 
voluntarily  quitted  his  employment ;  he  will  be  entitled  to  be  paid 
for  his  services  up  to  the  time  of  his  so  quitting,  so  much  as  they 
were  worth  (y). 


or  where  con- 
tract deter- 
niined  by 
consent. 


(Z)  Spain  ▼.  AmoU  (1817),  2  Stark. 
25C  ;  19  R.  R.  715;  per  Lord  Tenterden, 
C.  J.^AtHn  V.  Acton  (1880),  4  C.  &  P.  208. 

(m)  Pearce  ▼.  Foster,  supra. 

(n)  Id. 

(o)  Winstone  v.  Linn  (1823),  1  B.  &  C. 
460 ;  Phillips  v.  Cli/t  (1869),  4  H.  &  N. 
168. 

(p)  Haymond  v.  Minton  (1866),  L.  B., 
1  Ex.  244. 

iq)  iMmyyd  v.  Brooks,  [1891]  1  Q.  B. 
481. 

(r)  HvUman  y.  Boulnois  (1826),  2  C. 
&  P.  610. 

(*)  Lilley  v.  Elwin  (1848),  11  Q.  B. 
742 ;  Ri^^aay  v.  Hungerford  Market  Co, 
(1886),  3  A.  &  E.  171  ;  Boston  Deep  Sea^ 


dfc.  Co,  V.  Ansell  (1888),  89  Ch.  D.  S89, 
C.  A. 

{t)  Taylor  v.  Laird  (1866),  1  H.  * 
N.  266 ;  and  see  Btttton  ▼.  l%omps(m 
(1869),  L.  R.,  4  C.  P.  880. 

As  to  the  effect  of  a  clause  in  the  con- 
tract of  hiring, — that  "persons  leafing 
without  notice,  will  forfeit  idl  wages 
due  ;  **  see  Walsh  v.  WaUey  (1874),  U 
R.,  9  Q.  B.  867. 

(M^  Stubbs  V.  Molywell  BaU.  Co.  (1867), 
L.  R.,  2  Ex.  811. 

(x)  Lambum  ▼.  Critden  (1841),  2  M.  * 
0.  263  ;  Thomas  v.  fFilliams  {im),  1 
A.  &  £.  685. 

(2^)  Bayley  v.  BimmM  (1836),  1  M.  A 
W.  606. 
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Where  a  servant  Bues  for  wages,  and  the  defendant  pleads  that  ^^  ^^^  ^-  ^ 
the  phdntiff  was  not,  during  any  part  of  the  time  for  which  such  ^^^^^ 
wages  were  claimed,  ready  and  willing  or  ahle  to  render  the  agreed    {ServarUs), 
sernce ;  this  plea  will  not  be  proved,  by  evidence  that  the  plaintiff  Effect  of 
was  only  prevented  from  serving  during  the  period  in  question,  by  *®'^^^^^*?^ 
visitation  of  God,  e.^.,  by  sickness  (z).    And,  in  like  manner,  where  nckneas. 
the  action  was  brought  on  an  apprenticeship  deed,  for  the  breach 
of  an  absolute  covenant  therein  contained,  to  serve  the  plaintiff  for 
a  certain  term :  it  was  held  to  be  a  good  bar  to  such  action  that, 
daring  the  time  of  the  alleged  breach,  the  service  had  been  prevented 
by  the  act  of  God,  viz.,  by  the  illness  of  the  apprentice  (a). 

It  is  quite  clear,  that  a  master  need  not,  at  the  time  of  dismissing  Master  need 
a  servant,  allege  any  specific  act  of  misconduct  on  the  part  of  the  ^^fic  cause 
latter,  as  the  cause  of  such  dismissal ;  it  being  suflScient  if  such  of  diamiasaL 
a  cause  existed,  in  fact,  at  the  time  (b).    But  it  appears  to  be 
doubtful  whether,  where  a.  master  is  sued  for  the  wrongful  dis- 
missal of  a  servant,  and  by  his  pleading  justifies  the  dismissal  of 
the  latter  for  a  particular  cause,  he  must  in  all  cases  show — not 
only  that  at  the  time  of  the  dismissal  the  alleged  cause  existed, — 
bat  also  that  he,  the  master,  then  knew  of  it ;  or  whether  this  is 
necessary,  only  where  the  master  has,  by  hie  mode  of  pleading, 
embodied   the   fact  of    such  knowledge   with  the  cause  of  the 
dismissal  (c). 

In  an  action  against  a  master  for  the  wrongful  dismissal  of  his  Action  hj 

servant  for 

servant,  the  plaintiff  must  prove  that  he  *'  was  ready  and  willing  "  wronffAil 
to  continue  in  the  service  (i).  diamiaaal. 

Where  wages  are  payable  quarterly,  or  at  some  other  stated  Form  of,  and 
period,  and  the  servant  is  tortiously  discharged  during  the  currency  recov^ble. 
of  such  period,  he  may  recover  at  once  for  the  time  he  has  actually 
served  (e).  But  he  cannot  recover  his  whole  wages,  at  all  events 
until  after  the  time  at  which,  by  the  contract,  they  would  have 
accrued  duo  (/).  And  it  is  very  questionable  whether  he  can 
recover  them  qua  wages,  even  then  (g). 

A  dissolution  of  partnership  of  masters  operates  as  a  wrongful  Diasolation  of 
dismissal ;  but  if  the  continuing  partners  offer  a  new  service  on  the  P"^®""'P- 


(s)  Oukaon  t.  SUmet  (1859),  1  £.  ft  E. 
248. 

(a)  Boast  ▼.  Firth  (1808),  L.  B.,  4  C. 
P.  1. 

(6)  Mercer  t.  Whall  (1845),  5  Q.  B. 
447, 466 ;  Ridgway  t.  Hungerford  Market 
Co.  (1835),  3  A.  &  E.  171 ;  Cutams  v. 
Skinner  (1843),  11  M.  &  W.  161. 

(0  Id.  ;  and  see  Spotnoood  v.  Barrow 
(1850),  6  Exch.  110. 

(d)  See  IVailis  v.  Warren  (1849),  4 
Exch.  861. 

C.C. 


{e)  See  2  Smith,  L.  C,  in  notea  to 
Cutter  V.  Poioell, 

(/)  Smith  V.  Eayward  (1837),  7  A.  & 
E.  544 ;  Broxam  v.  Wagstaffe  (1841),  5 
Jar.  845 ;  F&unnge  v.  Tisdal  (1847),  1 
Exch.  295 ;  recognizing  Arehard  v. 
Hom^  (1828),  3  C.  &  P.  349. 

{g)  Per  Patteson  and  Erie,  JJ.,  Good- 
man  v.  Poeock  (1850),  15  Q.  B.  576 ;  and 
per  Crompton,  J.,  Einmena  y.  Elderton 
(1858),  18  C.  B.  495,  507,  H.  L. 
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Gh.  XIX.  s.  8. 

Gofntraetsof 

BmplcyTfitfU 

(SeiiMiUA), 

DiBDiiasal. 


When  wages 
presumeil  to 
nave  been 
paid. 


Duty  of 
master  as  to 
providing 
medical  at- 
tendance for 
serrant. 


old  terms  and  the  servant  refuse  it,  he  is  entitled  to  nominal 
damages  only  in  an  action  for  such  dismissal  (A).  This  was  held 
in  a  case  where  the  contract  was  to  serve  four  partners  for  two 
years,  and  two  retired  before  that  period  had  expired,  the  business, 
which  was  that  of  whisky  merchants,  being  transferred  to  and 
carried  on  by  the  other  two  Qi). 

Where  a  servant  who  is  dismissed  in  the  middle  of  a  quarter, 
brings  an  action  for  wrongful  dismissal,  the  jury  ought  to  be 
directed,  in  assessing  the  damages  for  such  wrongful  dismissal,  to 
take  into  account  the  plaintiff's  wages  up  to  the  time  of  his 
dismissal ;  and  he  cannot,  in  such  a  case,  maintain  a  second  action 
to  recover  compensation  for  the  time  he  actually  served  (t). 

So,  if  it  appear  that,  after  his  dismissal,  the  servant  might  have 
obtained  other  equally  eligible  employment,  the  jury  may  be 
directed,  that  a  small  amount  will  indemnify  him  for  his  loss  by 
the  master's  breach  of  contract.  But  if  the  circumstances  be 
reversed,  then  his  loss  from  the  breach  of  contract  may  be  such 
that  the  damages  may  exceed  the  salary  (/c). 

And  where  the  claim  is  for  dismissing  the  servant,  without 
giving  him  a  month's  warning,  or  paying  a  month's  wages,  the 
servant  cannot  ordinarily  recover  more  than  a  month's  wages,  as 
damages  for  the  wrongful  dismissal  (J) ;  but  extra  damages  for 
dismissal  on  a  false  charge  of  misconduct  have  been  held  recover- 
able (m). 

Where  a  domestic  servant  has  left  his  master  for  a  considerable 
period,  it  will,  in  general,  be  presumed  that  his  wages  have  been 
paid(n).  And  the  same  presumption  arises  in  the  case  of  work- 
men or  labourers,  on  proof  that  it  was  customary  for  the  employer 
to  pay  his  men  at  stated  periods,  e.^.,  weekly  (o). 

A  master  is  bound  to  provide  medical  attendance  and  medicine 
for  his  apprentice  ( p) ;  but  not  for  his  servant  in  husbandry  (g),  or 
for  his  menial  servant  (r),  even  though  the  illness  of  the  servant 
arise  from  an  accident,  which  occurred  whilst  he  was  performing 
the  duties  of  his  situation.  But  if  a  master  send  for  a  medical 
man  to  attend  his  servant,  whilst  under  his  roof,  he  is  liable ;  and 


{h)  Brace  v.  Colder,  [1895]  2  Q.  B. 
268,  C.  A.,  diss.  Lord  Esher,  M.  R. 

(i)  Id. 

{k)  Per  Crompton  and  Erie,  JJ.,  Em- 
mens  v.  ElderUm  (1858),  13  C.  B.  496, 
608,  619,  H.  L.  ;  and  see  Reid  v.  Explo- 
aivea  Co,  (1887),  19  Q.  B.  D.  264,  C.  A. 

(0  Hmrtley  v.  Barman  (1840),  11  A. 
k  £.  798. 

(m)  MoMf  y.  Jonea  (1890),  26  Q.  B.  D. 

107. 
{%)  Saim  y.  Norman  (1829),  4  C,  t 


P.  80. 

(o)  LueoB  y.  NomsUieski  (1795),  1  Kjjp. 
296 ;  SelUn  y.  Norman  (1829),  4  C.  k 
P.  81,  n.  (a). 

(p)  H.  y.  Smith  (1887),  8  G  A  P. 
163. 

{q)  See  Wennall  y.  Adney  (1802),  S 
B.  &  P.  247. 

(r)  See  Jt.  y.  Smith  (1887),  8  C  A  P. 
163  ;  Cooper  y.  PhilUpa  (1881),  4  C.  A  P. 
581. 
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he  cannot  deduct  from  hie  servant's  wages  the  expenses  occasioned  ^^*  ^^^"  *•  ®* 
thereby,  unless  it  was  specially   so  agreed  («).     And   where  the  ^m^oym^ 
master  is  so  legally  bound  to  supply  his  serrant  or  apprentice  with    {Servants), 
food  or  medicine,  his  neglect  to  do  so  if  the  health  of  the  employe 
is  affected  is  an  offence  under  s.  6  of  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  88  &  39  Vict.  c.  86. 

At   common   law,   the   master  was   not,  in  general,  liable  in  Master  not 
damages  to  his  servant,  for  an  injury  sustained  by  the  latter,  whilst  jionlaw  to™ 
employed  and  acting  in  his  master's  business  (f),  even  where  such  servant  for 
injury  was  caused  by  the  negUgence  of  a  fellow- servant  (u) ;  thoupfh  tained  in  his 
it  was  the  master's  duty  to  be  careful  that  his  servant  was  not  ®™P^^y- 
induced  to  work,  under  a  notion  that  tackle  or  machinery  was 
staunch  and  secure,  when  in  fact  the  master  knew  or  ought  to  have 
known  that  it  was  not ;  and  if,  from  any  negligence  in  this  respect, 
damage  arose,  the  master  was  responsible  {x).    And  so,  the  master 
might  be  responsible,  if  he  was  guilty  of  negligence  in  employing 
an  incompetent  person,  by  whose  act  the  mischief  was  caused  (y). 

But  principally  on  the  ground  of  the  extended  meaning  given  by 
the  judicial  decisions  to  the  term  "fellow-servant"  {z),  the  law  of  Eynployera* 
this  subject  has  been  materially  amended  by  the  Employers'  igso!  *  ^ 
Liability  Act,  1880,  48  &  44  Vict.  c.  42  (a  temporary  Act,  lastly 
continued  by  the  Expiring  Laws  Continuance  Act,  1895,  until 
Dec.  81,  1896),  whereby  the  kinds  of  employment  which  are  to  be 
considered  "  common "  within  the  rule  that  one  fellow-servant 
cannot  recover  from  a  master  for  the  negligence  of  another  are 
greatly  lessened  in  number. 

Bat  an  employer  can  contract  himself  out  of  the  effect  of  the  *'  Contracting; 
Employers'  Liability  Act  by  contract  with  his  workman,  and  such  ^* 
a  contract  will  bind  the  widow  of  the  workman,  and  bar  his  claim 
under  Lord  Campbell's  Act  (a),  and  may  bind  an  infant,  if  for  his 
benefit  (aa). 

If  a  third  person  induces  the  employe  to  break  his  contract  of  Enticement. 
exclusive  personal  service,  he  will  be  liable  in  damages  to  the 
employer,  even  although  the  relation   of  master  and  servant  did 
not  strictly  apply  between  the  employer  and  employed  (&). 


(«)  Sellen  v.  Norman  (1829),  4  C.  &  P. 

80,  83. 

(t)  Hutchinson  v.  Yorkf  Newcastle  and 
BenaicJc  Bail.  Co,  (1850),  5  Exch.  848. 

(tt)  Morgan  v.  Vale  of  Neath  Sail.  Co. 
a865),  6  B.  &  S.  736,  Ex.  Ch. 

(x)  Per  Lord  Cranworth,  Paierson  v. 
Wallace  (1854),  1  Macq.  H.  L.  Ca.  748  ; 
Senior  ▼.  Ward  (1859),  1  E.  &  E.  885. 

(y)  WiggeU  v.  Fox  (1856),  11  Exch. 
832,  839. 

(«)  S«e  PHutUy  v.  FowUr  (1837),  3 
M-  &  W.  1  ;    WUson  v.  Merry  (1868), 


L.  R.,  1  Sc.  &  D.  App.  326. 

The  owner  of  a  ship  i^  still  not  liable 
for  injury  to  a  seaman  caused  by  the 
master's  negligence  ;  Hedley  v.  Pinkney 
<k  Sons*  Steamship  Co.,  [1894]  A.  C.  222, 

(a)  OH^hs  V.  Earl  of  Dudley  (1882), 
9  Q.  B.  D.  357. 

{aa)  See  p.  178  (a),  ante. 

(6)  Bowen  v.  Hall  (1881),  6  Q.  B.  D. 
333,  C.  A.,  per  Lord  Selborne,  L.  C,  and 
Brett,  L.  J.,  following  Lumley  v.  Gyc 
(1853),  2  E.  &  B.  216. 
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Chap.  XIX. — Contracts  of  Employment. 


Ch.  XIX.  8.  8. 

Cwiraetsof 

BrnphymerU 

{Servants), 

Serrice  of 
other  person 
than 
employer. 


Solicitation 
of  late 
emplo3'er's 
cuatomera 
lawful, 


but  not  dis- 
closure of 
inforniRtion 
acquired  iu 
course  of 
employment. 


A  contract  to  serve  one  person  amounts  to  a  contract  not  to 
serve  another  (c) ;  but  in  the  absence  of  a  negative  stipulation,  a 
manufacturing  company  whose  manager  agreed  to  give  the  whole 
of  his  time  to  the  company's  business  is  not  entitled  to  an  injunc- 
tion to  restrain  the  manager  from  giving  part  of  his  time  to  riyal 
company  (^),  though  he  might  be  either  dismissed  or  sued  for 
damages  (e). 

In  the  absence  of  special  covenant  (/),  a  clerk  or  servant  who 
has  left  or  been  discharged,  cannot  be  restrained  from  soliciting  or 
doing  business  with  the  customers  of  his  former  employer  (g) ;  bnt 
it  is  an  implied  term  of  every  contract  of  service  that  the  servant 
will  not  use  to  the  detriment  of  the  master  information  acquired  in 
course  and  by  reason  of  the  service.  Therefore  where  the  defendant 
while  managing  a  game  farm  for  the  plaintiff  secretly  copied  from 
his  master's  order  book  a  list  of  the  names  and  addresses  of  the 
customers  with  the  intention  of  using  for  the  purpose  of  soliciting 
orders  from  them  and  did  so  use  it,  he  was  not  only  held  liable  to 
pay  damages,  but  restrained  by  injunction  from  making  further  use 
of  the  information  he  had  obtained  (h). 


Solicitor 
must  give 
his  i^ersonal 
attention  to 
the  client's 
busiuess. 


Sect.  9. — Solicitors  (»)• 

(a)  Personal  Attention. 

It  has  been  held  that  in  an  action  on  a  solicitor's  bill,  it  must 
appear  that  the  client  has  had  the  advantage  of  the  solicitor's 
personal  advice ;  and,  therefore,  a  solicitor  cannot  recover  fees  in  a 
suit  in  which  the  client  consulted  and  retained  the  solicitor's  clerk, 
who  lived  at  a  distance  from  his  principal,  if  the  clerk  were  left 
without  instructions,  or  the  means  of  conferring  constantly  with 
his  master  {k) ;  but  the  extent  to  which  such  a  case  would  be 
followed  at  the  present  day,  when  ex  necessitate  ret  personal 
attendance  has  become  much  more  di£Bcult  to  give,  is  doubtfoL 


(c)  See  Lumiey  ▼.  JFagner  (1S54),  1 
De  G.  M.  It  O.  604,  Apiv  ;  and  Ch. 
XXIV.,  8.  4,  post ;  also  yeUional  Pro- 
vincial Btt$dt  of  England  ▼.  Mdr^all 
(18*^8),  40  Ch.  D.  112,  C.  A. 

(a)  W^ittcoud  Chemical  Co.  r.  Hard- 
tium,  [1891]  2  Ch.  416,  reversing  Keke- 
wich,  J.,  and  disapproying  Montague  t. 
Fhcl-Um  (1878),  L.  &..  16  Eq.  189. 

if)  Id. 

(/)  National  Provincial  Bank  qf  Eng- 
land V.  lianludl ,  nbi  sup. 

{g)  In  ft  Irish  (1888),  40  Ch.  D.  49  ; 
as  to  letters  coming  to  him  at  former 
address,  see  Slaptsion  v.  Foreign  Vineyard 
dissociation  (1864),  18  VT.  R.  976  ;  Her- 


mann  Loog  v.  Bean  (1884),  26  Ch.  D. 
806,  C.  A. 

(A)  RoHb  Y.  Often,  [1895]  2  Q.  R  315, 
G.  A.,  affirming  Hawkins,  J.,  and  see 
the  cases  there  cited,  and  also  LomiM  t. 
SintUie  (1896),  73  L.  T.  226,  C.  A. 

(i)  See  Cordery  on  SoUcitors;  Chit 
SUt,  15th  ed.  tiL  *' Saticitora." 

(1)  Eopkinaon  ▼.  Smith  (1822),  1  Bing. 
13w  When  a  solicitors  clerk  maj  see 
clients  for  business  done  at  his  master's 
office,  the  clerk,  by  agreement  vith  the 
master,  being  entitled  to  that  department 
of  business  ;  PimUg  t.  Bag/nai  (17S2),  I 
DongL  155. 
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Ch.  XIX.  s.  9. 
(b)  Want  of  Qualification.  CorUraeu  of 

Employment 

A  solicitor  cannot  recover  his  charges  for  business  done  by  him    (^Q^*g*tor>). 
in  that  character,  unless  his  certificate  .was  in  force  dorincr  the  How  affected 

Dv  w&ntt  of 

period  within  which  the  work  was  done  (Q.  Bat  where  the  client  proper  quali- 
obtained  an  order  in  equity  for  the  taxation  of  his  solicitor's  bill,  oration, 
with  the  usual  submission  to  pay  what  should  be  found  due ;  it 
was  held  that  the  taxing-master  was  not  justified  in  disallowing 
certain  items,  merely  because  they  were  incurred  between  the  time 
of  the  expiry  and  that  of  the  renewal  of  the  solicitor's  certificate  (m). 
And  if  the  plaintiff  was  duly  qualified  as  a  solicitor  at  the  time  the 
work  was  done,  he  will  be  entitled  to  recoyer,  although  he  may 
baye  ceased  to  be  so  at  the  time  of  action  brought  (n). 


(c)  Solicitor' 9  Remuneration. 

Solicitor  and  client  may  by  the  Attorneys  and  Solicitors  Act,  Agnement  in 
1870,  38  &  84  Vict.  c.  28,  or  the  Solicitors'  Remuneration  Act,  ActS^i870.* 
1881,  44  &  45  Vict.  c.  44,  s.  8,  make  an  agreement  in  writing  (o), 
which  need  be  signed  by  the  client  only  (p),  that  the  solicitor  shall 
be  remunerated  either  by  a  gross  sum  or  a  percentage,  or  a  salary ; 
but  if  such  agreement  is  objected  to  by  the  client  as  unreasonable 
or  onfiBdr,  the  taxing-master  may  inquire  into  it,  and  certify  to  the 
Court,  who  can  then  cancel  the  agreement.  An  agreement  not  to 
charge  anything  for  costs  need  not  be  in  writing  (^),  but  an  agree- 
ment by  a  client  to  pay  a  lump  sum  in  discharge  of  past  costs  must 
be(r). 

In  default  of  special  agreement  the  solicitor's  charges  must  Solicitors* 
conform  to  the  scale  laid  down  in  the  Solicitors'  Remuneration  o^der. 
Order  made  under  the  Solicitors'  Remuneration  Act,  1881,  if  the 
business  be  non-contentious.     In  any  case  the  bill,  before  it  can  be 
sued  on,  must  be  prepared,  signed  and  sent  in  in  accordance  with  *<  Signed 
the  SoUcitors  Act,  1848,  6  &  7  Vict.  c.  73,  s.  37,  by  which  no  ^^' ' 
action  for  the  recoyery  of  any  fees,  charges  or  disbursements  may 


(Q  SoUdtors  Act,  1848,  6  &  7  Viet 
c  78,  a.  26 ;  Duke  of  Brumwiek  v.  Orovol 
(1849),  4  Exch.  492. 

(m)  Re  Jonee  (1869),  L.  IL,  9  £q.  63. 

(n)  JFiUiams  v.  Jonee  (1841),  2  Q.  B. 

276. 

(o)  In  re  Lewie  (1876),  1  Q.  B.  D. 

724  ;  Jn  re  Mueeell  (1885),  30  Oh.  D. 

114  ;  Jennings  ▼.  Johnson  (1873),  L.  R., 

8  C.  P.  425  ;  Bewley  y.  Atkinson,  18  Ch. 

D.  283,  C  A.  ;  and  as  to  champerty,  see 

a]«o  James  y.  Kerr  (1889),  40  CL  D. 

449. 

Where  the  agreement  is  for  non-pro- 
feaaonal  work  with  the  client,  a  common 


order  for  taxation  cannot  be  made ;  In 
re  Inderunck  (1883),  25  Oh.  D.  279, 
0.  A. 

As  to  effect  of  bankroptcy  of  client, 
see  PoUil,  In  re.  Minor,  Ex  parte,  [1893] 
1  Q.  B.  455,  0.  A.  ;  distinguished  in 
Charlwood,  In  re,  Makers,  Ex  parte, 
[1894]  1  Q.  B.  643,  0.  A. 

( p)  Thompmi,  In  re,  Baylis,  Ex  parte, 
[1894]  1  Q.  B.  462. 

(q)  Jennings  y.  Johnson  (1873),  L.  IL, 
8  0.  P.  425. 

(r)  RusseU,  In  re  (1885),  30  G9l  D. 
114. 
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Ch.  XIX.  8. 9.  be  commenced  rmtil  the  expiration  of  one  month  after  the  deliTery 
^I^^  of  the  hill  to  the  party  to  he  charged  therewith,  and  elaborate 
{Solicitors),    provisions  are  made  for  a  reference  of  the  bill  to  taxation,  on  the 
application  of  the  party  chargeable. 


(d)  Effect  of  Solicitor's  Negligence, 


When  the 
solicitor's 


The  law  implies  a  promise  on  the  part  of  a  solicitor,  that  he  will 
f,^'!^!^!^-       conduct  the  bnsiness  entrusted  to  him,  with  a  reasonable  degree  of 

negligence  '  " 

affords  a  de-  care,  skiU,  and  despatch.  But  the  earlier  cases  did  not  afford  a 
m°ion  by\im  ^^^J  Satisfactory  answer  to  the  question,  whether  a  solicitor's  negli- 
for  his  fees,  gence  Or  unskilfulness  constitute  a  defence  to  an  action  by  him  for 
his  bill ;  or  whether  they  merely  form  matter  for  a  cross-action  or 
counter-claim  against  him.  It  seems  to  be  now  settled,  however, 
that  the  negligence  or  unskilfulness  of  the  solicitor  do  not  afford  a 
complete  defence  to  such  an  action  unless,  by  reason  thereof,  the 
client  has  obtained  and  can  obtain  no  benefit  whatever  from  his 
services  (s) ;  and  that  where  some  benefit  has  accrued,  or  may  arise 
from  the  exertions  of  the  solicitor, — although  a  part  of  the  advan- 
tage which  might  have  been  secured  is  lost  by  his  default  or  mis- 
conduct,— ^this  shall  merely  go  to  reduce  the  amount  of  his 
demand  (t). 

To  render  the  solicitor  liable,  there  must  be  lata  culpa  or  crassa 
negligentia — a  gross  default,  negligence,  or  ignorance.  And  if  the 
solicitor  has  acted  bond  fde  to  the  best  of  his  skill,  and  with  an 
ordinary  degree  of  diligence,  he  will  not  be  responsible  (u).  The 
law  on  this  subject  was  very  folly  stated  by  the  late  liOrd  G.  J. 
Tindal  {x)  as  follows  : — "  It  would  be  extremely  difficult  to  define 
the  exact  limit,  by  which  the  skill  and  diligence  which  an  attorney 
undertakes  to  furnish  in  the  conduct  of  a  cause,  is  bounded ;  or  to 
trace  precisely  the  dividing-line,  between  that  reasonable  skill  and 
diligence  which  appears  to  satisfy  his  undertaking,  and  that  craua 
negligentia  or  lata  culpa  mentioned  in  some  of  the  cases,  for  which 
he  is  undoubtedly  responsible.  The  cases,  however,  appear  to 
establish,  in  general,  that  he  is  liable  for  the  consequences  of 
ignorance  or  non-observance  of  the  rules  of  practice  of  his  Court, 
for  the  want  of  care  in  the  preparation  of  the  cause  for  trial,  or  of 
attendance  there  with  his  witnesses,  and  for  the  mismanagement 


(»)  Bracey  v.   Carter  (1840),  12  A.  & 

E.  878  ;  Huntley  v.  Btdwer  (1839),   8 
Scott,  825. 

(0  Cox  V.  Leich  (1867),  1  C.  B.,  N.  S. 
617 ;  I/mg  v.  Orn  (1856),  18  C.  B.  610. 
(m)  Pwrves  v.  Landell  (1845),  12  C.  k 

F.  91  ;  Bmtell  v.  PaZt/ier  (1767),  2  Wils. 
825 ;  FiU  v.  Taldm  (1767).  4  Burr.  2060 ; 


Laidler  v.  Elliott  (1825),  8  K  &  C.  788 ; 
and  see  Frankland  v.  CoU  (1882),  2  C.  * 
J.  590  ;  Chapman  v.  Chapman  (1870)t 
L.  H.,  9  £q.  276 ;  Baikie  v.  ChandUm 
(1811), 8  Camp.  17 ;  18  B.  R.  788 ;  nW#- 
man  Y.  Hawkins  (1878),  4  C.  P.  D.  18. 

(x)  See  Oodefray  y.  DdUon  (1880),  6 
Bing.  460. 
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of  BO  much  of  the  conduct  of  a  cause,  as  is  usually  and  ordinarily  Ch.  XIX.  8.9. 
allotted  to  his  department  of  the  profession  ;  whilst,  on  the  other  ^pl^^fnmi 
hand,  he  is  not  answerable  for  error  in  judgment  upon  points  of   {SolicUon), 
new  occurrence,  or  of  nice  and  doubtful  construction,  or  of  such  as 
are  usually  intrusted  to  men  in  the  higher  branch  of  the  profession 
of  the  law."    And,  accordingly,  a  solicitor  is  not  responsible  for  the 
consequences  of  a  mistake  in  a  point  of  law,  upon  which  a  reason- 
able doubt  might  be  entertained  (y) ;  or  for  a  mistake  in  a  nice 
point  of  practice,  arising  on  the  meaning  of  an  Act  of  Parliament  (z), 
or  of  a  rule  of  Court  (a). 

But  where  the  plaintifiTs  attorney  suffered  the  case  to  be  called  Cases  of 
on  at  the  trial,  without  previously  ascertaining  whether  a  material  ^^*g®"^- 
witness  (whom  the  plaintiff  had  undertaken  to  bring  into  Court)  had 
arriyed,  and  the  plaintiff  was  nonsuited  in  consequence :  it  was  held, 
in  an  action  against  the  attorney  for  negligence,  that  it  was  properly 
left  to  the  jury  to  say,  whether  he  had  used  reasonable  care  in  con- 
ducting the  cause ;  and  the  jury  haying  found  in  the  negative,  the 
Court  refused  to  disturb  the  verdict  (6).  So,  where  it  appeared 
that  the  attorney  in  a  cause  which  was  about  to  be  tried,  delivered  a 
brief  to  counsel,  but  that  he  did  not,  either  by  himself  or  by  a  com- 
petent clerk,  attend  at  the  trial,  so  as  to  give  such  information  upon 
the  matter  as  counsel  might  require ;  this  was  held  to  support  a 
charge  against  the  attorney,  of  having  *'  neglected  to  instruct 
counsel "  (c).  And  a  jury  may  find  a  solicitor  guilty  of  negligence, 
if  he  omit  to  notice  particular  conveyances  and  deeds,  in  laying 
an  abstract  before  a  conveyancer  ;  or  if,  instead  of  leaving  the 
whole  case  to  counsel,  he  chooses  to  draw  his  own  conclusions, 
which  turn  out  to  be  incorrect  {d).  So,  a  solicitor  will  be  liable  for 
negligence  if  he  rely  on  a  mere  partial  extract  from  a  will,  produced 
by  the  party  to  whom  his  client  is  about  to  lend  money  on  the 
security  of  a  legacy  given  by  the  will ;  unless  it  appear  that  the 
client  took  upon  himself  the  charge  and  responsibility  of  examin- 
ing the  will  {e).  So,  he  has  been  held  responsible  for  not  exercising 
a  reasonable  discretion,  in  taking  out  execution  upon  a  judgment 
after  a  compromise,  where  the  execution  was  set  aside,  as  being 
contrary  to  good  faith,  and  vexatious  (/).     But  if  he  compromise 


(t^)  Kemp  T.  Burt  (1833),  4  B.  &  Ad.  202. 

424.     See  also  Bulmcr  v.  Oilman  (1842),  (e)  Hawkin»   v.   Harxoood    (1849),   4 

4  M.  &  O.  108 ;  ElHngUm  v.  Holland  Exch.  508. 

(1842),  9  M.  &  W.  669.  {d)  Iresan  v.  Pearmcm  (1826),  8  B.  & 

(s)  Chapman  y.  Van  Toll  (1857),  8  E.  C.  799. 

k  B.  396.  (e)  fFilson  t.  Tucker  (1822),  3  Stark. 

(a)  Laidler  v.  EUioU  (1825),  3  B.  &  164. 

0.738;  per  Lord  Tenterden.C.  J.,  AfoiK-  (/)  Shaw  v.  Arden  (1832),  9  Bing. 

riou  ▼.  Jeferys  (1825),  R.  &  M.  317.  287. 

{b)  lUeee  t.  Rigby  (1821),  4  B.  &  AL 
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Ch.  XIX.  1.  9. 

Cowtradsof 

EffiployiMnt 

(SolieUon), 

Liability  for 
negligence — 
eorU, 

Advice  of 
counsel. 


Loss  of  deed. 


Breach  of 
confidence. 

Taylor  v. 
Blaeklow 


Delivery  up 
of  papers. 


Special 
damage  need 
not  be  proved. 


Oosts. 


an  action  contrary  to  the  direct  orders  of  his  client  he  will  be  liable 
in  damages  (g). 

And  it  would  seem  that  the  mere  fact  of  the  solicitor  having 
acted  in  the  manner  complained  of,  according  to  the  adyice  of 
counsel,  will  not  in  all  cases  relieve  him  from  responsibility ;  the 
rule  being,  that  his  liability  must  depend  upon  the  nature  and  de- 
scription of  the  mistake  or  want  of  skill  with  which  he  is  charged ; 
and  that  he  cannot  shift  from  himself  such  responsibility,  by 
consulting  another  where  the  law  would  presume  him  to  have  the 
knowledge  himself  (h),  A  solicitor  however  is  not  answerable  for 
his  absence  of  counsel  at  a  trial  (t). 

If  a  solicitor  lose  a  deed  which  is  intrusted  to  him,  this  will  be 
pHmd  facie  evidence  of  negligence  (A). 

If  he  be  guilty  of  a  breach  of  professional  confidence,  he  will  be 
liable  for  any  damage  thereby  occasioned  to  his  client  (I),  as  was 
held  in  Taylor  v.  Blackhw,  in  which  a  solicitor  retained  specially 
to  raise  money  on  mortgage  disclosed  a  defect  in  his  client's  title 
to  his  client's  brother,  for  whom  he  acted  generally  (m). 

And  where  a  solicitor  is  called  upon  by  his  client  to  deliver  up 
papers  of  which  he,  the  solicitor,  has  charge,  he  is  bound  to  deliver 
them  in  reasonably  fit  order  and  condition  for  use ;  and  is  liable  to 
an  action  by  the  client  if  he  neglect  to  do  so  (n). 

Nor  is  it  necessary  for  the  plaintiff,  in  order  to  maintain  an  action 
against  a  solicitor  for  negligence,  to  prove  that  he  has  sustained 
special  damage  by  reason  of  such  negligence  (o).  And  where  an 
attorney  was  instructed  by  his  client,  to  defend  him  against  au 
action  for  negligent  driving,  and  the  attorney  suffered  judgment  to 
go  by  default ;  it  was  held  that  it  was  not  necessary  for  the  plaintiff, 
in  order  to  maintain  his  action  against  the  attorney  for  negligence, 
to  prove  that  he  had  a  defence  to  the  action  against  him  ;  but  that 
it  was  for  the  attorney  to  prove,  if  he  could,  that  there  was  no 
defence  thereto  {p). 

And  on  taxation  of  the  costs  of  an  action,  the  Court  or  taxing- 
master  may  disallow  and  order  to  be  paid  by  the  solicitor  any  costtf 
occasioned  by  the  delay  or  misconduct  of  the  solicitor  {q)  ;  bat  if 
the  negligence  goes  to  the  length  of  occasioning  the  loss  of  the 


{g)  Fray  v.  VowUs  (1859),  28  L.  J., 
Q.  B.  232  ;  Butler  v.  Knight  (1867), 
L.  R.,  2  Ex.  109. 

(h)  Per  Tindal,  C.  J.,  Godefr(yy  v. 
DalUm  (1830),  6  Bing.  460. 

(i)  lAAffry  V.  Oui^ord  (1832),  6  C.  & 
P.  234. 

(k)  lUeve  v.  Palmer  (1858),  5  C.  B., 
K  S.  84. 

(1)  Taylor  T.Blacklow(lSZ6),  9  Scott, 


614 ;  and  see  2>oe  d.  Peter  v.   jy'atkms 
(1837),  3  B.  N.  C.  421. 

(?»}  Taylor  v.  Blackloir,  supra. 

(n)  North'  IFesUm  RaU.  Co.  v.  Sharp 
(1854),  10  Ezch.  451. 

(o)  Per  Tindal,  C.  J.,  and  Park  and 
Gaaelee,  JJ.,  Qodefroy  v.  Jay  (1831),  7 
Bing.  413. 

{p)  Godefroy  v.  Jay  (1 831),  7  Bing.  413. 

(?)  R.  S.  C.  1883,  Ord.  LXV.,  r.  11. 
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whole  aotioiiy  the  client  shonld  be  left  to  bring  an  action  of  negli-  ^h.  XIX.  s.  9. 
gence  against  the  solicitor  (r).  Oonti-acu  of 

Where  a  solicitor  receives  his  client's  money  for  investment  he    {SoUaton). 
is  sometimes  liable  as  a  tmstecy  bat  not  if  the  client  actnally  inyeBtmeutaT 
approve  the  security  (s). 

And  although  there  is,  in  general,  no  privity  between  a  town  Liable  for 
agent  and  the  client  of  a  solicitor  in  the  country,  so  that  the  client  J^J^^^SSmt!^* 
cannot  sue  the  agent  for  negligence  {t) ;  still,  the  solicitor  is  liable 
for  the  mistakes  or  negligence  of  his  agent ;  and  may  be  sued  by 
the  client  for  any  damage  sustained  in  consequence  thereof  (u). 


(e)  Diicontiniuince  of  Conduct  of  Clienfs  Biitiness, 

The  contract  of  a  solicitor  who  accepts  a  retainer  in  a  common  yf\^^^  ^ 
law  action  is,  in  the  absence  of  agreement  to  the  contrary,  an  *<;^c^^^T  "^^^ 
entire  contract  to  conduct  the  case  of  the  client  until  the  action  is  condaot  the 
finished.    He  is  not  entitled,  therefore,  without  good  cause,  0^^^**^?^°^ 
giving  reasonable  notice  to  his  client,  to  decline  to  act  further  in 
the  action  for  him,  and  thereupon  sue  for  his  costs  in  respect  of 
the  previous  conduct  of  his  client's  case.     So  it  was  laid  down  by 
the  Court  of  Appeal  in  Underwood^  Son  &  Piper  v.  Levns  (j?),  after  Und&rwood  y. 
careful  consideration  of  all  the  authorities,  and  recognising  the 
authority  of  In  re  Hall  and  Barker  (y),  in  which  Jessel,  M.  B., 
held  that  it  would  be  unjust  to  apply  the  rule  undoubtedly  applic- 
able to  common  law  actions  in  the  case  of  chancery  suits,  where 
the  proceedings  may  be  very  long  and  of  a  complicated  character. 

Amongst  good  causes  for  discontinuance  may  be  mentioned  the  Good  oanse 
refusal  of  the  client  to  provide  necessary  ftinds  for  disburse-  ^xtmo^' 
mentB  (z) ;   and  his  insistence  on  a  step  being  taken  which  the 
solicitor  knows  to  be  dishonourable  (a).    Whether  personal  in- Incapacity  or 
capacity  by  illness  would  entitle  the  solicitor  to  sue  for  part  costs,  ^®*^' 
or  whether  even  his  death  would  entitle  his  representatives  to  sue, 
is  doubtful  (6). 


(r)  In  re  Masaey  and  Carey  (1888),  26 
Ch.  D.  459,  C.  A. 

{s)  Corderyon  Solicitors,  pp.  118, 125; 
aad  see  whole  law  considerea  in  Dodby 
T.  Waiaon  (1888),  89  Ch.  D.  178  ;  and 
see  also  Hughes  y.  Tvriaden  (1886),  55 
L.  J.,  Ch.  481. 

U)  RobHna  v.  Fminell  (1847),  11  Q.  B. 
248  ;  Cobb  v.  Beeke  (1845),  6  Q.  B.  930. 

(u)  CoUins  V.  Griffin  (1734),  Barnes, 

87. 

(x)  Underwood^  Son,  <fc  Piper  v.  Lewis, 

[18»4]  2  Q.  B.  306,  C.  A. 


(y)  Ball  df  Barker,  In  re  (1877),  9  Ch. 
D.  538. 

{z)  Van  Sandau  v.  Broume  (1882),  9 
Bing.  402  ;  Underwood^s  case,  snpra. 

(a)  Per  A.  L.  Smith,  L.  J.,  in  Under- 
toooits  case,  supra. 

(fi)  See  per  Lord  Esher,  M.  R.,  and 
Davey,  L.  J.,  in  Underwootts  ease,  snpra. 

As  to  change  of  solicitor  pending 
action  on  notice,  see  R.  S.  C,  Ord.  YII., 
r.  3,  and  notes  thereon  in  the  Annual 
Practice. 
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CH.XIX.fl.lO. 

Ctmtractt  of 
Employment 

(Bankers). 

Relationship 
between 
banker  and 
customer.  • 

After  six  yean 
money  un- 
called for 
belongs  to 
banker. 

FoU  v.  CUgg, 


Liability  of 
banker  for  loss 
of  deposits  for 
safe  custody. 


Lien. 


Sect.  10. — Bankers  (c). 

.  The  relation  of  a  banker  to  his  customer  is  that  of  a  debtor  to 
his  creditor,  with  the  superadded  obligation  to  repay  the  debt  in 
snch  parts  as  it  is  called  for  by  the  cheques  of  the  customer,  and 
the  banker  is  neither  the  agent  of  the  customer,  nor  trustee  for 
him  {d)  ;  and  the  Limitation  Act,  1688,  21  Jac.  1,  c.  16,  applies  to 
such  a  debt  as  well  as  to  other  debts,  so  that  if  an  account  remain  for 
six  years  without  any  payment  of  the  principal  or  allowance  of  interest 
by  the  banker,  that  Statute  of  Limitations  is  a  bar  to  the  recoyery 
of  money  due  on  the  account,  and  such  money  becomes  the  abso- 
lute property  of  the  banker  at  the  end  of  six  years.  This  was  held 
in  Pott  V.  Clegg  (e). 

Plate  and  other  valuables  are  frequently  deposited  with  bankers 
by  their  customers  for  safe  custody ;  and  so  are  title  deeds,  certifi- 
cates of  shares,  and  bonds  payable  to  bearer  with  coupons  attached, 
which  the  bankers  cut  off  as  they  become  due,  and  having  obtained 
their  value  from  those  who  issued  them,  credit  their  customers 
respectively  with  the  amounts  so  obtained.  It  is  stated  in  Addison 
on  Contracts  that  where  no  charge  is  made  for  keeping  such  things 
by  the  bankers,  they  are  gratuitous  deposits,  so  that  the  bankers 
are  not  bound  to  take  even  ordinary  care  of  them,  and  that  if  the 
deposits  are  stolen  by  a  servant  of  the  bank,  the  bankers  are  not 
responsible  unless  they  have  knowingly  hired  or  kept  a  dishonest 
servant  (/).  But  if  any  commission  is  charged  by  the  banker,  he 
is  a  bailee  for  reward,  and  therefore  liable  for  negligence  (g). 

A  banker  has  a  general  lien  on  all  securities  deposited  in  his 
hands  by  his  customers  if  he  can  show  that  the  securities  came 
into  his  possession  in  the  course  of  his  trade  as  a  banker  in  order 
to  perform  some  office  which  it  is  his  duty  as  a  banker  to  perform ; 
but  the  lien  does  not  attach  to  plate  and  the  like  entrusted  to  him 
for  safe  custody  or  to  exchequer  bills  to  receive  interest  on  them 


(c)  See  Grant  o^  Banking,  4th  ed. 
1882 ;  Walker  on  Banking,  ed.  1877  ; 
Beven  on  Negligence,  2nd  ed.  1895,  Book 
VII.,  Ch.  III.  ;  and  a«  to  chequea,  see 
Bills  of  Exchange  Acti  1882,  45  jc  46 
Vict.  c.  61,  ante,  Ch.  XVI.  fl.  8. 

{d)  Seei^ofcyv.  iri7/(l851),2H.  L.  86. 

(c)  PoU  V.  CUgg  (1849),  1«  M.  k,  W. 
821,  Pollock,  C.  B.,  dnb.  ;  and  see  ^o% 
T.  Hill,  supra,  and  p.  676,  po«t. 

(/)  Addison  on  Contracts,  9th  ed., 
p.  772,  citing  Fottery.  Rwaa  -5ani:  (1837, 
decided  in  1822),  17  Massachusetts,  479, 
and  GiJblin  v.  McMullen  (1868),  2  P.  C. 
317.  The  statement  in  Addison  (5th  ed., 
by  Cava),  was  adopted  as  an  authority  by 
the  Victorian  Court,  and  is  good  law  in 
America. 


(g)  United  Service  Co.,  In  re;  J6h%- 
tton*8  claim  (1870),  L.  R,,  6  Ch.  212,  dis- 
tinguishing Oiblin  y.  McMuUen,  on  th« 
ground  that  there  the  customer  ainne  hid 
access  to  the  box  in  which  the  documenti 
were  placed ;  and  see  Qihlin  ▼.  McMuUtn 
questioned  in  Beven  on  Negligence,  Sad 
ed.,  at  p.  1568,  and  in  the  Uw  Timei 
for  May  9th,  1896,  in  an  article  by  Mr. 
G.  H.  Rathbone.  It  is  submitted  that 
if  the  banker's  lien  could  attach,  ths 
banker  would  be  liable  for  negligence, 
otherwise  not,  with  the  result  that  hs 
would  be  liable  for  neffligently  losing 
certificates  and  coupon-bearing  bonds, 
but  not  plate,  or  title  deeds,  or  other 
deposits  with  which,  as  a  banker,  he  has 
nothing  to  do. 
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an4  exchange  them  for  new  hills  when  due,  for  snch  offices  thoagh  Ch.  XIX.  8.10. 
customarily  performed  hy  hankers  are  no  part  of  his  duty  as  a  J|JJ^^^ 
banker  (ft).  '    {Bcmktn), 

It  has  not  yet  been  decided,  so  far  as  the  Editor  is  aware,  after  Re-delivery  of 
what  lapse  of  time,  if  any,  plate,  bonds  and  other  deposits  become  P^*^'  *®' 
the  banker's  own  property,  that  is,  what  Statute  of  Limitations 
applies.  The  question  is  a  very  serious  one,  as  by  death  of 
castomers  abroad  and  other  reasons,  much  unclaimed  property 
must  necessarily  be  in  the  hands  of  bankers,  which  to  retain  is 
irksome,  and  to  get  rid  of  might  be  dangerous.  It  is  submitted  on 
the  whole  that  the  rule  of  Wilkinson  v.  Verity  (t)  applies,  that  the 
right  of  the  customer  or  of  his  executor  is  to  sue  in  detinue  for 
any  deposit  not  returned  on  demand,  and  that  the  Limitation 
Act,  1688,  21  Jac.  1,  c.  16,  which  fixes  six  years  as  the  period  for 
suing  in  detinue,  runs  against  the  customer  or  his  representatives 
six  years  after  demand  of  the  deposit,  and  refusal  to  return  it,  and 
not  six  years  after  any  sale,  &c.  by  the  banker,  and  that  s.  8  of  the 
Trustee  Act,  1888,  51  &  62  Vict.  c.  69,  does  not  apply. 


Sect.  11. — Swrveyors. 

A  surreyor  is  bound  to  use  due  care,  and  to  exercise  a  reasonable  Bonnd  to 
degree  of  skill,  in  executing  the  business  entrusted  to  him.    Thus,  ^^^^  rea- 
if  he  be  employed  to  make  an  estimate  of  expense  he  must  ascertain  sonable  skill. 
for  himself  the  necessary  facts.     And,  if  relying  on  information 
given   him  by  others,  he  makes  an   estimate  which  is  grossly 
incorrect,  he  is  not  entitled  to  recover  anything  for  his  trouble  in 
making  such  estimate,  or  connected  therewith  (h). 

So,  if  a  man  professes  to  act  as  a  valuer  of  any  particular  kind  Valuers. 
of  property,  he  is  bound  to  know  the  general  rules  which  are  applic- 
able to  the  valuation  of  that  description  of  property;  e.jf.,  if  he 
professes  to  be  a  valuer  of  ecclesiastical  property,  he  ought  to  know 
the  distinction  which  exists,  between  valuing  in  cases  between  an 
incoming  and  an  outgoing  incumbent  (Z). 

It   is  usual  for  architects  and  surveyors  to  charge  for  their  Their  rema- 
trouble  a  percentage  on  the  cost  of  the  works  with  reference  to 
which  they  are  employed.    But  in  two  cases  (m)  the  propriety  of 
this  mode  of  remuneration  has  been  questioned. 

(A)  Walker  on  Banking,  pp.  187,  189,  C.  k  P.  852. 

dting  Brandao  y.  Bamtt  (1847),  12  CI.  (I)  Jenkins  t.  Betham  (1854),  15  C.  B. 

A  P    809.  168. 

(O    wilkinaon  v.  VerUy  (1871),  L.  R.  (m)  Upsdell  t.  Stewart  (1794),  Peake, 

6  C.  P.  206.  193 ;   3  R.   K.    685  ;    Chapman  t.  Ik 

ik)  Maneypenny  v.  ffartUmd  (1824),  1  Tastet  (1817),  2  Stork.  294 ;  19  R.  R.  725. 
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In  the  present  chapter  it  is  intended  to  give  a  very  short  outline 
of  the  law  of  contraots  relating  to  subject-matters  not  already 
specifically  treated  in  Chapters  X.  to  XCX.,  so  that  this  book  may 
embrace  in  more  or  less  detail  all  the  special  subject-matters  upon 
which  a  contract  may  be  made. 


Sect.  1. — Contracts  to  Lend  Money. 
(a)  Loans  withovi  Security. 

[See  tits.  ''  Maney  Lent,''  "  Promissory  Note;'  Bullen  and  Zeals  on  Pleading, 

4th  ed.,  pt.  1 ;  Roscoe's  X.  P.  Ihidenee,  vol.  L] 

Breach  of  ^^6  contract  of  loan  of  money  differs  from  Baihnent  (as  to 

iSa^im       ^^^^  ^^^  ^^*^'  ^^'  XIV.),  in  that  the  actual  money  lent  is  not  to 
for.  be  re-delivered  by  the  lender,  but  an  equal  sum  is  subsequently 

to  be  repaid.  It  is  a  simple  contract  not  requiring  writing,  and 
substantial  damages  are  recoverable  for  the  breach  of  it  (a).  In 
most  cases  the  lender  takes  an  acknowledgment  in  writing  from  the 
borrower  and  either  an  I.  0.  U.  or  a  promissory  note,  or  a  bond  or 
deed.  If  the  loan  is  secured  by  a  covenant  in  a  deed,  the  specialty 
merges  the  simple  contract,  and  the  lender  can  only  sue  on  the 
specialty  covenant ;  if  there  is  a  promissory  note,  he  will  during 
the  currency  of  the  note  be  estopped  from  suing  otherwise  than 
in  accordance  with  its  terms  {b) ;  but  after  it  has  become  dne, 
he  can  sue  on  the  note,  and  add  a  claim  for  money  lent,  and  the 
promissory  note  may  be  used  as  evidence  in  support  of  money  lent 
The  plaintiff  must  prove  the  loan  of  his  money ;  mere  payment 


(a)  Mandustsr  and  Oldham  Bank  t. 
Co(^  (1884),  49  L.  T.  674. 


(b)  See  ante,  Ch.  XVI.,  s.  4. 
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of  money  by  the  plaintiff  to  the  defendant  is  not  sufficient ;  it  may  ^^-  ^^'  ■•  ^• 
be  that  the  plaintiff  paid  the  money  in  liquidation  of  an  antecedent  ^^l^n^, 
debt  (c),  or  that  it  was  a  gift,  but  the  law  presumes  against  gifts  " 
except  as  between  parent  and  child. 

Nor  does  this  action  lie,  if  the  money  was  not  lent  to  the  defen- 
dant personally,  but  to  another  person  at  his  request  {d) ;  though 
it  will  lie  if  the  defendant  alone  was  in  fact  the  borrower,  although 
the  money  was  delivered  by  the  plaintiff  to  another  person  at  the 
defendant's  request  (e). 

So,  where  the  defendant  gave  a  memorandum,  whereby  he 
acknowledged  the  receipt  from  the  plaintiff  of  a  sum  of  money  '^  on 
the  behalf  of  E.  E./'  an  infant,  and  promised  to  be  accountable 
for  such  sum  on  demand ;  it  was  held,  that  the  memorandum  was 
evidence  to  support  a  count  for  money  lent,  as  against  the  defen- 
dant (/).  So,  money  advanced  upon  a  contract  to  repay  it  on 
demand,  or  to  execute  a  mortgage,  may,  after  refasal  to  execute  the 
mortgage,  be  recovered  in  an  action  for  money  lent  (g). 

In  James  v.  Cotton  (A),  it  appeared  that  the  plaintiff  agreed  to  let 
land  to  the  defendant  on  building  leases,  and  to  lend  him  4,0002.  to 
assist  him  in  the  erection  of  twenty  houses,  the  money  to  be  repaid 
by  June,  1828.  The  defendant  agreed  to  build  the  houses,  to 
convey  them  as  a  security  for  the  loan,  and  to  repay  the  money. 
When  six  houses  were  built,  and  1,1682.  had  been  advanced,  the 
plaintiff  requested  the  defendant  not  to  go  on  with  the  other  four- 
teen houses ;  and,  the  defendant  having  desisted,  it  was  held  that, 
after  June,  1828,  the  plaintiff  might  recover  the  1,1682.  on  the 
count  for  money  lent. 

Where  money  is  lent  generally  upon,  or  is  secured  by,  a  deposit  Money  lent  ou 
of  goods,  the  lender  has  his  remedy  by  action  against  the  borrower,  '^'"^  ^* 
without  returning  the  goods ;  and,  to  discharge  the  person  of  the 
borrower,  there  must  be  a  special  agreement  to  stand  to  the  pledge 
only  (i). 

So,  where  money  is  lent  on  mortgage,  and  the  mortgage  deed 
contains  no  covenant,  either  express  or  implied,  on  which  an  action 
can  be  maintained  for  such  money,  the  lender  may  recover  it  in  an 
action  for  money  lent  (A;). 

(e)  Gary  y,  Gerrish  (1801),  4  Esp.  9 ;  {h)  Jatnes  v.  CoUon  (1831),  7   Bing. 

Welch  ▼.  Seaborn  (1816),  1  SUrk.  474.  266. 

(d)  MarrioU  v.  Lister  (1762),  2  Wills.  (t)  South  Sea  Co.  v.  Duncomb  (1732), 

141  ;  Butcher  v.  Andrews,  1  Salk.  23.  2  Str.  919. 

(«)  Bull  V.  Sibbs  (1799),  8  T.  R.  327.  {k)  Yates  v.  Aston  (1843),  4  Q.  B.  182  ; 

(/)  ffarris  v.  ffurUback  (1767),  1  Burr.  Mathew  v.  Blackmore  (1857),  1  H.  &  N. 

373.  762  ;  and  see  King  7.  King  (1735),  3  P. 

{g)  Bristowe  v.  Needham  (1842),  9  M.  Wms.  358. 
k  W.  729. 
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to  child. 

Money  lent 
on  illegal 
contract. 


Ch.  XX.  8. 1.      Money  deposited  with  a  banker  by  his  customer,  in  the  ordinaiy 
F^^^  to   ^i^y^  ig  money  lent  to  the  banker,  to  be  repaid  when  called  for  by 

; cheque  (Z). 

^oney  in  Where  money  is  advanced  by  a  parent  to  a  child,  it  appears  that 

Advwcement  the  presumption  is,  that  such  advance  was  by  way  of  gift,  and  not 
by  way  of  loan  (m). 

So,  money  lent  for  the  express  purpose  of  accomplishing  an 
illegal  object  cannot  be  recovered  by  the  lender.  Therefore,  money 
lent  for  the  purpose  of  gaming  or  playing  at  an  illegal  game  cannot 
be  recovered  (n). 

But  money  lent,  to  enable  the  borrower  to  pay  a  bet  which  he  has 
already  lost,  may  be  recovered  by  the  lender  (o). 

Where  money  is  lent  without  any  stipulation  as  to  the  time  of 
repayment,  a  present  debt  is  created  which  is  in  general  repayable 
at  once  without  any  demand ;  but  where  the  promise  was  to  pay  a 
sum  ^'  on  request,"  the  request  is  part  of  the  contract,  and  must  be 
proved,  and  no  action  arises  until  request  be  made  (p). 

A  bill  of  exchange  or  promissory  note  in  the  ordinary  form, 
seems  to  be  evidence  of  money  lent,  as  between  the  payee  and 
drawer  of  the  former,  or  the  payee  and  the  maker  of  the  latter  (q). 

But  an  instrument  payable  on  a  contingency,  in  the  following 

terms : — **  Nine  years  after  date  I  promise  to  pay  to ,  the  sura 

of with  interest,  provided  D.  M.  shall  not  return  to  England, 

or  his  death  be  duly  certified  in  the  meantime;  " — was  held  not  to 
raise  any  presumption  that  the  sum  had  been  lent  (r). 

So  it  appears  that  an  I.  O.  U.  in  which  the  holder-^ai&tiff's 
name  is  not  mentioned,  is  not  evidence  of  mon§y  lent  by  the  h<Aiet 
to  the  party  signing  it  («).  Nor  is,  the  mere  fact  of  the  plaintiff 
producing  at  the  trial  a  cheque  on  his  bankers,  drawn  by  him  in 
favour  of  the  defendant,  and  proving  that  he  handed  such  cheque 
to  the  defendant,  any  evidence  of  money  lent  by  the  former  to  the 
latter  (t). 


Evidence  in 
support  of. 


[I)  PoU  V.  GUgg  (1847),  16  M.  &  W. 
821.  Proof  of  a  deposit  with  a  banker, 
and  payment  of  interest  by  him,  is  evi- 
dence of  money  lent ;  SutUm  v.  Toomsr 
(1827),!  7  B.  &  0.  416. 

(m)  Per  Bayley,  J.,  HUk  v.  Keata 
(1825),  4  B.  &  C.  69. 

(n)  M'Kinnell  v.  Eobimwi  (1838),  8 
M.  &  W.  484 :  Foot  v.  Baker  (1848),  5 
M.  ft  G.  885. 

(o)  ExparU  Pyke  (1878),  8  Ch.  D.  754, 
C.  A.;  and  see  post,  Ch.  XXI.,  s.  5  (b). 


(p)  See  Bollen  k  Leake's  Pleading, 
notes  to  Money  Lent 

(q)  Per  Bayley,  J.,  Morgan  v.  Jomtt 
(1880),  1  C.  fc  J.  162. 

(r)  Morgan  v.  Jones  (1880),  ICkJ, 
162. 

(5)  Fenenmaycr  y  Adcock  (1847),  16 
M.  &  W.  449  ;  kM  see  Douglas  v.  Holm 
(1840),  12  A.  ft  £.  641. 

(0  Per  Patteson,  J.,  Pearoe  v.  DavtM 
(1834).  1  Moo.  ft  Rob.  865  ;  Bleasby  v. 
Croseley  (1826),  8  Bin^;.  480. 
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(b)  Loans  on  Security.  CoTUrncts  to 

Levd  Money» 

[See  Coote  on  Mortgages,  6th  ed.,  A.D.  1884  ;  Fi»her  on  Mortgages,  4th  ed.,  A.D.  "" 

1884 ;  Reed's  BUU  of  Sale  Acts,  7th  ed.,  A.D.  1889 ;  Chitty's  Statutes,  5th  ed. 
tit  •*  Bill  of  Sale," 

Where  money  is  lent  upon  security^.the  security  may  be  either  Pledge. 
transferred  in  possession  to  the  lender  to  hold  antil  the  money  is 
repaid;  this  kind  of  transaction,  which  is  called  'Spawning"  or 
"  pledging,"  we  have  already  treated  under  the  head  of  Bailments, 
ante,  Ch.  XIV.  sect.  4  ;  or  the  borrower  may  retain  the  possession  Mortgage. 
of  the  security  and  transfer  the  property  in  it  to  the  lender,  to  the 
intent  that  if  the  money  be  repaid,  the  lender  shall  re-transfer  the 
property  to  the  borrower,  and  if  it  be  not  repaid,  the  borrower  shall 
give  up  the  possession,  as  well  as  the  property,  to  the  lender. 
This  kind  of  transaction  is  termed  a  mortgage,  and   so  is  the  ^^11  of  sale. 
instrument  by  which  it  is  effected,  but  where  the  security  consists 
of  goods  the  instrument  is  usually  termed  a  bill  of  sale,  and  must 
be  in  conformity  with  the  requirements  of  the  Bills  of  Sale  Acts, 
1878  and  1882,  41  &  42  Vict.  c.  81,  and  45  &  46  Vict.  c.  48  (u). 

A  legal  mortgage  of  land,  which  must  be  by  deed,  ordinarily  Legal  mort- 
transfers  the  property  in  the  land  to  the  lender,  or  mortgagee,  the  ^^^^  ° 
borrower  or  mortgagor  covenanting  to  pay  the  money  lent  at  a 
stated  day,  usually  six  months  from  the  date  of  the  mortgage,  with 
interest  in  the  meantime  until  the  repayment  of  the  principal. 
The  interim  management  of  the  property,  and  the  powers  of  the 
mortgagee  to  enforce  payment  of  principal  or  interest,  are  regu- 
lated by  ss.  15-80  of  the  Conveyancing  Act,  1881,  if  the  mortgage 
was  executed  after  that  Act  and  the  mortgage  deed  does  not  ex- 
pressly avoid  the  operation  of  it ;  otherwise  they  must  be  sought 
for  in  the  mortgage  deed. 

An  equitable  mortgage  is  a  contract  operating  as  a  security,  but  Eqaitabie 
which  for  want  of  transfer  of  the  legal  estate  can  only  be  enforced  IJ[°J^"^'*'  ^* 
by  the  equitable  jurisdiction  of  the  Court,  which  carries  it  into 
effect  either  by  giving  the  creditor  immediately  the  appropriate 
remedies,  or  by  compelling  the  debtor  to  execute  a  security  in 
accordance  with  the  contract  (:r).  It  may  be  made  in  various  ways, 
of  which  the  most  common  are  an  imperfect  transfer  of  the  subject- 
matter  of  the  security,  and  delivery  of  documents  of  title  with 
intent  to  create  a  security  thereon. 

It  is  essential  to  the  validity  of  a  mortgage  of  goods  that  the  Bill  of  sale. 
instrument  effecting  it,  called  a  *'  bill  of  sale,"  should  be  in  accord- 

(«)  The  Bills  of  Sale  Acts,  1878,  1882,  Co.  (1888),  13  App.  Gas.  554. 

do  not  apply  where  poBsession  is  delivered  {x)  Fisher,   p.    49,   citini;;  AsJUon  y. 

by  the  lender  ;  see  Mam^hester,  SheJUld,  Corrigan  (1871),  L.  R.,  18  Eq.  76. 
Jhc.f  Bail,  Co.  v.  I^orth  Central  Wagon 
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Ch.  XX.  8.  L 

CofUractato 
Lend  Money. 

Bills  of  sale— 
wnL 


Fature  goods. 

Thomas  T, 
Kelly. 

Seizure  of 
goods. 


DifBculties  of 

liillsofSale 

Act 

ThomaaY. 
KeUy. 


ance  with  the  form  in  the  schedule  to  the  BlUb  of  Sale  Act, 
1882  (y)^  should  truly  set  forth  the  consideration  for  which  it  is 
given  {z)j  including  any  deduction  for  ''commission  "  or  expenses, 
or  payment  of  a  future  debt  (a),  should  be  attested  by  a  credible 
witness,  and  should  be  registered  in  the  central  office  of  the 
Supreme  Court  {b)  within  seven  days  after  execution.  Moreover, 
a  bill  to  secure  less  than  SOZ.  or  unregistered  is  absolutely  void  (c). 
Registration  must  be  renewed  once  every  five  years  {d). 

Future  or  after-acquired  chattels  cannot  be  included  in  a  bill 
of  sale  («),  but  future  book  debts  can  (/)• 

The  Bill  of  Sale  usually  provides  for  the  seizure  of  the  goods 
thereby  mortgaged  for  certain  causes,  and  for  the  protection  of 
borrowers  the  7th  section  of  1882  limits  these  causes  to  (1)  non- 
payment of  money  secured,  (2)  bankruptcy  of  the  grantor  or  his 
suffering  the  goods  to  be  distrained,  (8)  fraudulent  removal  of  the 
goods,  (4)  non-production  of  receipts  for  rent,  rates  and  taxes, 
(5)  levying  of  execution  against  the  goods  of  the  grantor;  and 
further  allows  the  grantor  a  period  of  five  days  from  seizure  within 
which  he  may  apply  to  the  High  Court  or  a  judge,  who, ''  if  satisfied 
that  by  payment  of  money  or  otherwise  the  cause  of  seizure  no 
longer  exists,"  may  restrain  the  grantee  from  removing  or  selling 
the  goods. 

The  Bills  of  Sale  Acts  are  in  many  particulars,  as  was  observed 
in  the  House  of  Lords  in  Thomas  v.  KeUy  (e),  difficult  if  not  im- 
possible to  construe,  and  the  judicial  decisions  upon  their  con- 
struction are  very  numerous. 


Seot.  2. — The  Contract  for  Interest. 

The  general  rule  is  that  the  law  does  not  imply  a  contract  by/i 
debtor  to  pay  interest  on  the  debt,  although  it  be  of  a  fixed  amonnti 
and  has  been  frequently  demanded  (g). 

Prima  facie,  therefore,  in  the  absence  of  express  stipulation, 
interest  is  not  claimable  on  a  demand  for  goods  sold,  although  the 


iy)  I.e. J  sTihitantiaUj  in  accordance; 
see  Ex  pake  Stamford  (1886),  17  Q.  B.  D. 
259,  C.  A.  ;  Tlumuu  v.  Kelly  (1888),  13 
App.  Gas.  506  ;  Simmons  v.  Wood%oardf 
[1892]  A.  C.  100. 

(z)  See  Hughes  v.  LUOe  (1886),  18 
Q.  B.  D.  82,  G.  A. 

(a)  Pirthi  Ex  parte,  Cotobur/if  In  re 
(1882),  19  Ch.  D.  419,  C.  A. 

(5)  Aa  to  local  reffistration,  see  a.  11  of 
the  Act  of  1882,  andR.  S.  C. ,  Ord.  LX  b.  ; 
and  Old.  LXL,  rr.  25-27. 


(c)  See  Bills  of  Sale  Acts,  1878  and 
1882,  41  k  42  Vict  c.  81,  and  45  k  46 
Vict.  c.  48. 

{d)  Act  of  1878,  8.  11. 

{e)  Thomas  v.  Kelly  (1888),  18  App. 
Gas.  506. 

(/)  TaUby  v.  Ofieial  Seeeiver  (1888), 
IS  App.  Gas.  523. 

(g)  De  Bemales  y.  FiMer  (1810),  S 
Gamp.  426  ;  Page  v.  Neuman  (1829),  9 
B.  &  C.  378. 


^ 
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price  was  to  have  been  paid  on  a  certain  day  (It) ;  or  on  a  balance  Ch.  XX.  a.  2. 
stnick  on  an  account  for  goods  sold  (i) ;  or  for  money  lent  to  (j),  ^^^^^^ 

or  paid  for,  the  defendant  (k) ;  or  had  and  received  by  him,  though 

fraudulently,  for  the  plaintiff's  use  (I) ;  or  on  a  guarantee  (m) ;  or 
in  an  action  on  a  foreign  judgment  (n) ;  or  on  a  solicitor's  bill  (o) ; 
or  on  money  deposited  with  a  banker  (p). 

And  where  a  security  for  money  borrowed  makes  it  payable  at  a 
certain  day,  with  a  certain  rate  of  interest  up  to  that  day,  there  is 
no  implied  contract  that  interest  at  the  same  rate  is  to  be  payable 
afterwards  (q). 

But  where  a  bill  of  exchange,  cheque  or  promissory  note  is  dis-  Interest  on 
honoured,  the  holder  may  recover  from  any  party  liable  thereon,  ^j^  ^^. 
and  the  drawer,  who  has  been  compelled  to  pay  it,  may  recover  change,  &c, 
from  the  acceptor,  and  an  indorser,  who  has  been  compelled  to  pay 
it,  may  recover  from  the  acceptor  or  from  the  drawer,  or  from  a 
prior  indorser,  amongst  other  things,  interest  thereon  from  the 
time  of  presentment  for  payment,  if  the  instrument  be  payable  on 
demand,  and  from  the  maturity  of  the  instrument  in  any  other 
case;   but  the  interest  may,  if  justice  require  it,  be  withheld 
wholly  or  in  part,  and  where  a  bill  is  expressed  to  be  payable  with 
interest  at  a  given  rate,  interest  as  damages  may  or  may  not  be 
given  at  the  same  rate  as  interest  proper  (r). 

Interest  is  likewise  payable  on  an  account  stated  for  money  Account 

I      J.  /  \  stated  for 

lent  (8).  money  lent 

There  cannot  be  a  title  to  compound  interest,  without  a  contract  Compound 
expressed,  or  implied  from  the  mode  of  dealing  with  former  ac-  *'^*®"®^ 
connts,  or  custom  (Q.  And  it  has  been  held  in  the  House  of 
Lords  that,  in  general,  a  contract  or  promise  for  compound 
interest  is  not  available  in  England,  except,  perhaps,  in  the 
case  of  mercantile  accounts  current,  for  mutual  transactions  {u). 
Nor  is  a  customer  bound  or  affected  by  the  practice  of  his  bankers, 
to  charge  interest  upon  interest,  by  making  rests  in  their  accounts 
at  stated  intervals,  unless  it  be  proved  that  he  was  aware  that  such 
was  their  custom  {x). 


(A)  0<frd<m  v.  Svxin  (1810),  12  East, 
419  ;  11  R.  R.  768,  n. 

(i)  CJuUU  V.  Duke  of  York  (1806),  6 
Esp.   45. 

ijy  CalUm  V.  Bragg  (1812),  15  East, 
223  ;  13  &  R.  451. 

(it)  Carr  v.  Edwards  (1822),  8  Stark. 

232. 

(/>    Fnihlifig   v.   Shroeder   (1885),  2 

Bins-  N.  C.  77. 

{ni)  Hare  v.  Itkhards  (1831),  7  Bing. 

254- 

(n,)  HiUwuae  v.  DavU  (1818),  llA.k 

a.  i«». 

<o)    WaXktr  v.  Bayley  (1800),  2  B.  & 
C.C. 


P.  219,  Ex.  Ch. 

(p)  Per  Lord  Denman,  Edwards  v. 
Fere  (1833),  5  B.  &  Ad.  232. 

(q)  Perl^rdsClielmsfordandSelbome, 
Cook  V.  FowUr  (1874),  L.  R.,  7  H.  L.  27, 
35,  37. 

(r)  Bills  of  Exchange  Act,  1882,  45  k 
46  Vict  c.  61,  8.  57. 

(5)  Blaney  v.  Hendricks  (1771),  2  W. 
Bl.  761. 

(0  Ferguastm  v.  Fyffe  (1841),  8  C.  & 
P.  121,  140. 

(w)  Id. 

{x)  Moore  v.  Voughitm  (1816),  1  Stark. 
487. 
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Chap.  XX. — Miscellaneous  Contracts. 


By  agree- 
ment, or 
course  of 
dealing. 

Uiageof 
trade. 


Oh.  XX.  8.  2.      Interest  may  of  course  be  claimed  in  all  cases  where  there  is  a 

^^InUrai^  ^^^^^^^*  ^^^  *^®  payment  thereof ;  and  such  a  contract  may  be  in- 
-  ferred  from  the  course  of  dealing  between  them ;  e.g.,  if  it  has  been 
frequently  charged  and  paid  without  objection,  in  former  and  similar 
accounts  (y).  So  if  it  appear  to  be  the  invariable  custom  or  usage 
in  any  particular  trade  or  business,  to  charge  interest,  this  may 
amount  to  evidence  of  a  contract,  to  allow  it  between  parties 

When  interest  having  transactions  therein  (z).     So  where  there  is  a  contract  to 

recoverable  as  «  ..i_   ._ .         .  _j.  •     j        j.i-      • 

damages  at      P^J  ^  ^^^  ^^  money.  With  interest,  on  a  certam  day,  the  jury  may 
common  law.   gjye  interest,  as  damages,  for  the  detention  of  the  debt  beyond  that 

day  (a). 

When  reco-         And  by  8  &  4  Will.  4,  c.  42,  s.  28,  it  is  enacted,  **  that  upon 

8^^4^Wlf  T  ^'  d^b^^f  or  8um8  certain,  payable  at  a  certain  time  or  otherwise, 

0.  42,  ss.  28,  *  the  jury,  on  the   trial   of  any  issue,  or  on   any  inquisition  of 

damages,  may,  if  they  shall  think  Jit,  allow  interest  to  the  creditor, 

at  a  rate  not  exceeding  the  current  rate  of  interest,  from  the  time 

when  such  debts  or  sums  certain  were  payable,  if  such  debts  or 

sums  be  payable  by  virtue  of  some  written  instrument  at  a  certain 

time ;  or,  if  payable  otherwise,  then  from  the  time  when  demand 

of  pa3rment  shall  have  been  made  in  writing,  so  as  such  demand 

shall  give  notice  to  the  debtor,  that  interest  will  be  claimed  from 

the  date  of  such  demand  until  the  term  of  payment :  provided  that 

interest  slmll  he  payable  in  ail  cases  in  which  it  is  now  payable 

by  law.^' 

And  by  s.  29  the  jury  are  empowered,  inter  alia,  to  give 
damages  in  the  nature  of  interest,  over  and  above  the  monej 
recoverable,  in  all  actions  on  policies  of  insurance  made  after  the 
Act. 

And  as  to  these  enactments  it  is  to  be  observed :  First,  that 
they  do  not  extend  to  any  action  on  contract,  which  is  brought  for 
the  recovery  of  unliquidated  damages ;  nor,  as  it  appears,  to  any 
case  in  which  the  claim  is  not  for  a  sum  certain,  as  contra-distin- 
guished from  one,  the  amount  of  which  is  merely  capable  of  being 
ascertained  (6) ;  Secondly,  that  it  is  discretionary  in  the  jury  to 
allow  interest  even  in  the  cases  specified ;  Thirdly,  that  the  jury 
have  no  power  to  award  interest,  unless  there  be  proof  of  a  written 
instrument,  whereby  the  debt  or  sum  certain  is  made  payable  at  a 


Policy  of 
inrarance. 


(y)  Gallon  v.  Bragg  (1812),  15  East, 
228  ;  18  R.  R.  451  ;  JSaton  v.  Bell 
(1821),  5  B.  &  At.  84. 

(s)  See  IHn  v.  Bradley  (1818),  2 
Moore,  206,  Ex.  Ch. 

(a)  Atkinson  t.  Jones  (1835),  2  A.  & 
E.  439  ;  Price  v.  Great  Western  Bail.  Co, 
(1847).  16  M.  &  W.  244  ;  Morgan  v. 
Jones  (1853),  8  Ezch.  620. 

(6)  Hill  V.  South  Staffordshire  Bail. 


Co,  (1874),  L.  B.,  18  £q.  154.  In  an 
action  for  money  had  and  receireil, 
brought  a^inst  a  railway  conipaoy  to 
recover  over-charges  made  by  tliem  on 
the  carriage  of  goods,  interest  may  be 
given  under  the  statute,  as  upon  a  mm 
certain^  if  there  have  been  a  previooa 
demand  thereof.  Edwards  v.  Grtai 
Western  BaU,  Co,  (1851),  21  L  J.,  C.  P. 
72,  89. 
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certain  time  (e) ;  or  of  a  written  demand  of  the  money  with  notice  Ch.  XX.  b.  2. 
that  interest  will  be  claimed  (d) ;  or  where  the  action  is  on  a  policy  ^  Contract 

.  ^       '^    for  Interest 

of  insurance;  Fo^trthly,  that  the  jury  must  give  interest  in  cases — 

whereby  it  is  payable  by  law.     Further,  by  s.  17  of  the  Judgments  debS^* 
Act,  1838, 1  &  2  Yict.  c.  110,  judgment  debts  bear  interest  at  4  per 
cent.,  which  interest  is  recoverable  as  a  debt  (e). 

Various  statutes  from  87  Hen.  8,  c.  9,  have,  with  the  view  of  Repeal  of 
prohibiting  usury,  regulated  the  rate  of  interest  to  be  taken ;  but  ^^^  ^ 
these  statutes  were  all  repealed  in  1854  by  17  &  18  Vict.  c.  90. 


Sect.  3. — Contracts  of  Insurance. 

[See  Porter  on  Iwturanoe  (Fire,  Life,  Aoeident,  and  Ouarantee),  2nd  ed.,  A  D. 
1887  ;  Bunyon  on  Life  Asmrance,  8rd  ed.,  1892  ;  Bunyon  on  Fire  Insurance,  5th 
ed.,  1893 ;  Crawley  tm  Life  and  Aecident  Inturanee,  A.D.  1882  ;  Amould  o^i 
Marine  Inturance,  6th  ed.,  a.d.  1887  ;  Ckttty't  Statut&t,  5th  ed.,  tit,  "  Insurawe.'"] 


By  a  contract  of  insurance  the  insurer  agrees  to  pay  the  insured  Definitions 

d  decisioi 
insnrances. 


a  sum  of  money  in  event  of  some  specific  loss  happening  to  the  J^^  d«cis">'i» 


insured  in  consideration  of  the  insured  paying  to  the  insurer  a 
lump  or  annual  sum  (generally  the  latter),  before  or  until  the  loss 
happens.  Any  risk  whatever  which  the  insured  has  an  interest  in 
not  happening  may  be  insured  against.  The  kinds  of  insurance 
usually  known  are:  (1),  life  insurances,  (2)  insurance  against  acci- 
dent, (8)  fire  insurance,  and  (4)  marine  insurance  (/). 

In  every  contract  of  insurance  the  insurer  must  have  an  interest  insurable 
in  the  loss  insured  against  not  happening,  otherwise  the  contract  is  ^^^* 
void (9),  and  the  best  definition  of '^  interest"  in  this  connection 
is  to  be  found  in  Lucena  v.  Crawford  (h),  to  the  effect  that  where  Luema  7. 
a  man  is  bo  circumstanced  with  respect  to  matters  exposed  to  risks  ^^^^^^• 
as  to  have  a  moral  certainty  of  advantage  but  for   those  risks, 
he  may  be  said  to  be  interested  in  the  safety  of  the  thing. 

A  contract  of  fire  insurance  is  a  contract  of  indemnity,  in  the  Fire  and 
sense  that  the  insured  can  only  recover  from  the  insurer  com-  !?!.?it/.«  •»» 

''  insurance  are 

pensation  in  proportion  to  the  loss  actually  incurred  (t),  and  so  is  contracts  of 
a  contract  of  marine  insurance  (fc),  but  a  contract  of  life  insurance  'na^^T/^v 

Tibbitts.  ' 

(e)  London,  Chatham  tt  Dover  Kail.  Herschell  in  1896. 

Co.  T.  South  Eastern  Bail.  Co.,  [1893]  (^)    14  Geo.  8,  c.    48  (general) ;    19 

A.  C.  429.  Geo.  2,  c.  87  (ships). 

(d)  Harper  v.  Williams  (1843),  4  Q.  B.  {h)  Lucena  v.  Crawford  (1808),  2  B.  & 

219 ;    and  see  MovoaU  v.  Lord  Lrnvde-H-  P. ,  N.  R.  at  p.  302,  per  Lawrence,  J.  ; 

borough  (1854),  3  K.  &  B.  307.  6  R.  R.  at  p.  686  ;   and  see  Wilsm  v. 

{e}  Ex  parte  Lewis  (1888),  36  W.  R.  Jones  (1867),  L.  R.,  2  Ex.  at  p.  160. 

653,  C.  A.  (i)  Barren  v.  TibbiUs  (1880),  6  Q.  B. 

(/)  The  law  of  marine  insurance  is  D.  560,  C.  A. 

propoeed  for  codification  in  a  bill  which  {k)  See  Castellain  v.  Preston  (1883),  11 

passed  the  House  of  Lords  in  1895,  and  Q.  B.  D.  at  p.  886,  per  Brett,  L  J. 
was  reintroduced  in  that  House  by  Lord 
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Contracts  of 
Insurance, 


Conditions 
precedent  to 
recovery  of 
insurance 
money. 


Worsleyy, 
Wood. 

Subrogation. 


Cattdlain  v. 
PreOon, 

Expenditure 
of  fire  in- 
surance 
money  in 
rebuilding. 


Assignment 
of  pdicies. 


Stamps  on 
policies. 


is  noty  so  that  where  reinsurance  is  ejOfected,  the  reinsurer  can 
recover  the  insurance  money  notwithstanding  the  surrender  of  the 
original  policy  before  the  death  (Z). 

It  has  long  been  the  practice  of  insurance  companies,  for  the 
purpose  of  their  own  security,  to  incorporate  in  their  policies,  by 
reference  to  their  proposals,  various  stipulations  for  matters  to  be 
done  by  the  assured  making  a  claim  before  the  company  is  to  pay 
them,  and  (as  the  remedy  by  action  for  not  complying  with  these 
stipulations  would  not  afford  them  any  protection)  to  make  the 
fulfilment  of  the  conditions  a  condition  precedent  to  them,  and 
since  Worsley  v.  Wood  (m)  it  has  been  settled  law  that  this  mode 
of  protecting  themselves  is  effectual  (n). 

The  insurer  has  a  right,  termed  "  subrogation,*'  to  the  exercise, 
either  by  himself  or  by  the  assured,  of  all  ways  and  means  open  to 
the  assured  for  the  repairing  the  loss  insured  against  (o),  and  the 
insured  may  not  release  a  right  of  action  arising  out  of  the  loss  in 
such  a  way  as  to  prejudice  the  insurer  (p). 

Fire  insurance  companies  are  required  by  14  Geo.  8,  c.  78,  s.  88, 
on  the  request  of  any  person  interested  in  or  entitled  to  any  house 
burnt  down  or  damaged  by  fire  (or  without  request  on  suspicion  of 
fraud),  to  cause  the  insurance  money  to  be  laid  out  in  rebuilding, 
unless  the  party  claiming  the  insurance  money  shall  give  security 
that  it  shall  be  so  laid  out,  or  unless  the  money  shall  be  disposed 
of  to  the  satisfaction  of  the  directors,  amongst  the  contending 
parties  {q), 

A  policy  of  fire  insurance  is  ordinarily  not  assignable  (r),  but  a 
life  policy  is,  the  mode  of  assignment  being  regulated  by  the 
Policies  of  Insurance  Act,  1867,  80  &  81  Vict.  c.  144,  and  so  is  a 
marine  policy,  the  mode  of  assignment  being  regulated  by  the 
Policies  of  Marine  Insurance  Act,  1868,  81  &  82  Vict.  c.  86. 

Policies  of  life  insurance  or  insurance  against  accident  require  an 
ad  valorem  stamp,  and  there  is  a  fine  of  20Z.  for  either  taking  a 
premium  and  not  making  out  a  duly  stamped  policy  within  a  month, 
or  making  out  any  policy  other  than  a  policy  of  sea  insurance  which 
is  not  duly  stamped  (s).    Marine  policies  also  require  an  ad  valorem 


(Z)  Dolby  T.  India  and  London  Life 
Co.  (1854),  24  L.  J.,  C.  P.  2,  Ex.  Ch.  ; 
overruling  QodsaXl  v.  Boldero  (1807),  9 
East,  72,  in  which  it  had  been  held  that 
a  creiditor  of  Mr.  Pitt,  who  had  been  jiaid 
by  his  executors,  could  not  recover  on  his 
insurance  on  Mr.  Pitt*8  life. 

(w)  Woraley  v.  Wood  (1796),  6  T.  K. 
710  ;  S  R.  R.  823  (fire  insurance). 

(n)  London  Ouaranlie  Co,  v.  Feamley 
(1880),  5  App.  Gas.  at  p.  916,  per  Lonl 
Blackburn. 

(o)  Castellain  v.   Preston   (1883),   11 


Q.  B.  D.  880,  C.  A. 

( »)  Commercial  Union  ▼.  Lisier  (1874)i 
L.  JEL,  9  Ch.  483. 

iq)  See  Goreley,  Ex  parU  (1864),  84 
L.  J.,  Bank.  1,  in  which  Lord  WesthnT 
held  that  the  Act  appliesi  outside  tl^ 
bills  of  mortality ;  Weslminder  Firt 
Office  V.  Olaagow  Provident  Invnimal 
Society  (1888),  13  App.  Cas.  699  (S&)» 
in  which  Lord  Selbome  and  Loiti  Wst»«u 
were  of  a  contrary  opinion. 

(r)  See  Porter,  p.  298. 

{8)  Stamp  Act,  1891,  s.  98  et  seq. 


^ 
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stamp,  and  ordinarily  may  not  be   stamped  after  having  been  Oh.  XX.  s.  8. 

gigned  (t).  ContraOa  of 

Insitrance. 


An  assignment  of  a  life  policy  coi^fers  on  an  assignee  no  right  to 
sue  for  the  insurance  money,  or  to  give  a  valid  discharge  for  the  assi^nent  of 
same  unless  the  assignment  be  duly  stamped,  "  and  no  payment  ^^^  policy, 
shall  be  made  to  any  person  claiming  under  any  such  assignment 
unless  the  same  is  duly  stamped  "  (u). 


Sect.  4. — Contracts  between  Authors  and  Publishers. 

[See  Skortt  an  Literature  and  Art,  2nd  ed.,  1884  ;  Copinger  on  Coiry right,  3rd 
ed.,  1893  ;  Serutton  on  Copyright,  3id  ed.,  A.D.  1896  ;  Chitty't  Statutes,  5th  ed., 
tU, "  Citpyrigktr] 

Copyright  is  the  exclusive  right  the  author  of  any  literary  or  Copyright, 
artistic  production  not  libellous  possesses  of  multiplying  copies 
thereof  by  publication ;  and  this  right  continues  either  for  forty-two  Tenn. 
years  from  the  date  of  publication  or  for  the  life  of  the  author,  and 
seven  years  after  his  death,  whichever  shall  be  the  longer  term,  if 
the  production  be  a  *^  book  "  (:r),  or  newspaper  (y) ;  and  the  pro- 
prietors of  newspapers  have  no  right  to  copy  from  each  other's 
newspapers  (z). 

The  multiplication  of  copies  of  his  literary  work  is  usually  en-  Negotiations 
trusted  by  the  author  to  a  publisher,  whose  business  it  is  to  buy  author  and 
copyrights  or  licences  to  multiply  copies  of  books  from  authors  and  publisher. 
to  sell  the  copies  to  the  public,  either  with  or  without  the  inter- 
vention of  booksellers  as  middlemen.     To  the  negotiation  of  the 
terms  upon  which  publication  shall  take  place,  the  author  brings 
the  labour  and  skill  necessary  to  produce  the  copyright,  and  the 
copyright  when  produced,  with  or  without,  as  the  case  may  be,  a 
literary  reputation  enhancing  its  intrinsic  value,  while  the  publisher 
brings   the  printing  (generally  performed  by   sub-contract),  the 
advertising,  warehousing,  and  distributing,  and  generally  the  com- 
mercial management  necessary  to  secure  the  best  market  price  for 
the  copies  printed. 

Contracts  for  publication  of  a  book  are  of  these  main  descrip-  The  different 

x«  __  .  kinds  of 

UOnS  .—  contract  for 

L  The  author  retains  his  copyright,  and  pays  all  expense  of  publishing  a 
printing  and  publication,  and  pays  the  publisher  a  sum  down  or  a 
conunission  upon  the  net  receipts,  usually  the  latter. 

(0  Stamp  Act,  1891,  s.  91  et  sec^.  c.  45,  e.  3. 

(tf)  Stamp  Act,  1891,  54  k  55  Vict.  c.  (y)   See    Trade   Attxiliary    Co.    case 

39,   ft.    118,    re-enacting    the    repealed  (1889),  40  Ch.  D.  425,  C.  A. 

Cnfttoms  and  Inland  Kevenae  Act,  1888,  (z)   fFalter  v.  Steinkqpff,  [1892]  3  Ch. 

61  ft  62  Vii-t.  c  8,  8.  19.  489. 

{po)  Copyright  Act,  1842,  6  &  6  Yict. 
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Ch.  XX.  B.  4. 

Contracts 

between 

Authors  <md 

Publishers, 

Modes  of 
publication — 
cofUd, 


Copyright  in 
article  in 
newspaper 
or  otner 
periodical 
work. 


Copyright, 
sola  by 
writing. 

Royalty  agree 
ment. 


n.  The  author  sells  the  entire  copyright  for  a  sum  down. 

m.  The  author  sells  the  entire  copyright  for  a  royalty  on  every 
copy  to  be  sold,  which  sometimes  (and  fairly)  is  raised  after  a  certain 
amount  of  copies,  varying  with  the  cost  of  production,  has  been 
sold,  or  for  a  ''  deferred  royalty  "  payable  after  enough  copies  shall 
have  been  sold  to  pay  the  estimated  cost  of  production. 

IV.  The  author  sells  part  of  the  copyright  (t.e.,  the  right  to  print 
one  edition  of  a  limited  number  of  copies),  either  for  a  sum  down 
or  for  a  royalty  on  every  copy  to  be  sold. 

v.  The  author,  retaining  the  copyright,  bears  all  the  expense  of 
publication,  and  the  profits,  if  any,  are  divided  between  the  author 
and  publisher. 

YI.  The  publisher,  buying  the  copyright,  bears  all  the  expense 
of  publication,  and  the  profits,  if  any,  are  divided  between  author  and 
publisher. 

Of  these  modes,  the  royalty  system  is  the  most,  and  the  half- 
profit  system  the  least,  to  be  recommended  to  the  parties.  Part  of 
each  system  can  of  course  be  combined  with  part  of  any  other. 

The  copyright  in  articles,  &c.  in  magazines  and  any  other 
periodical  works  (including  newspapers)  written  by  persons  em- 
ployed by  the  proprietor  ''  on  the  terms  that  the  copyright  therein 
shall  belong  to  such  proprietor  "  becomes,  when  paid  for  (x),  the  pro- 
perty of  the  proprietor  for  the  same  term  as  that  given  to  the  author 
of  a  book,  subject  to  three  qualifications,  beiug  (1)  that  the  right  of 
publishing  the  article,  &c.  separately  reverts  to  the  author  after 
twenty-eight  years  for  the  remainder  of  the  copyright  term,  (2)  that 
the  proprietor  may  not  during  the  twenty-eight  years  publish  the 
article,  &c.  separately  {y)  without  the  consent  of  the  author,  and  (8) 
that  any  contract,  express  or  implied,  by  which  the  author  may  have 
reserved  to  himself  the  right  of  separate  publication  is  unaffected. 
Such  appears  to  be  the  result  of  that  very  involved  enactment,  the 
18th  section  of  the  Copyright  Act,  1842,  5  &  6  Yict.  c.  45  (z). 

A  copyright  can  only  be  assigned  by  writing ;  a  parol  assignment 
is  not  sufficient  (a). 

An  agreement  that  the  publisher  shall  publish  a  work  at  bis  own 
expense,  and  pay  the  author  a  royalty  on  the  copies  sold,  merely 
creates  a  partnership  determinable  at  will,  and  does  not  prevent  the 
author,  after  determining  it,  from  having  the  work  published  by 


{x)  Actual  payment  is  essential : 
Jtichardson  v.  Gilbert  (1851),  1  Sim.  N.  S. 
336  ;  and  payment  of  contributors  by  an 
editor  docs  not  seem  to  be  sufficient : 
Brown  v.  Cooke  (1846),  16  L.  J.  Ch.  140. 

iy)  I.e.,  in  any  other  form  than  by  re- 
printing entire  numbers :  Smith  y.  John- 
son (1864),  33  L.  J.  Ch.  137. 


{z)  See  also  CcUe  v.  Detxm,  Ae,  Newt 
paper  Co.  (1889),  40  Ch.  D.  600;  Hender- 
son Y.  Maxwell  (1877),  4  Ch.  D.  lU ; 
and  as  to  encyclopoedias,  see  Bishop  ^ 
Herefwd  v.  Griffin  (1848),  16  Sim.  IW. 

(a)  Lcyland  y.  Stewart  (1876),  4  Ch. 
D.  419. 
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another  publisher,  even  before  all  the  copies  printed  have  been  Ch.  XX.  s.  4. 
«old(6).    The  agreement  upon  which  this  was  decided  was  by  parol     Ow^ad» 
only,  but  it  seems  that  the  decision  would  have  been  the  same  if  the  Authors  and 
agreement  had  been  by  writmg  not  assigning  the  copyright.  Pt^toA^^. 

An  author  may  sell  his  copyright  partly  only  as  to  time,  that  is  Divisibility  of 
to  say,  for  any  limited  portion  of  the  time  for  which  it  endures,  ^^^^^"^ 
bot  not  partly  only  as  to  locality  ;  as  to  this  he  cannot  do  anything 
less  than  assign  the  whole  right  given  by  English  law  (c). 

The  purchaser  for  a  limited  period  may  sell,  after  the  expiration 
of  that  period,  copies  printed  before  its  expiration  {d). 

Upon  the  construction  of  contracts  between  authors  and  publishers,  Particalar 
which  are  often  loosely  worded  (e),  the  decisions  are  numerous.    It  ^^'^ 
will  suffice  here  to  state  the  following : — 

Specific  performance  will  not  be  decreed  against  either  party  (/), 
except  in  respect  of  a  contract  for  the  assignment  of  an  existing 
copyright.    Either  party  of  course  may  sue  the  other  for  damages  (g) . 

It  has  been  said  that  a  publisher  may  publish  MSS.,  of  which  he  AHeration  of 
has  bought  the  copyright,  in  an  altered  form  {h)y  but  this  cannot  be  publisher, 
done  in  a  manner  that  will  injure  the  reputation  of  the  author  (t). 

Where  a  book  is  published  on  the  terms  that  the  publisher  shall  Payment  of 
pay  the  author  for  the  MSS.  and  he  fails  to  do  so,  an  injunction 
will  not  be  granted  to  restrain  publication  until  payment  {k). 

If  an  author,  having  written  a  work  for  a  publisher,  agrees  with  Breach  of 
such  publisher  not  to  treat  the  subject  of  it  in  any  other  work,  he  author  not  to 
can  be  restained  by  injunction  when  actual  printing  and  publication  ^^*®  ^^^ 
in  breach  of  the  agreement  take  place,  but  not  before  (Z).  lisher. 


Sect.  5. — Contracts  through  Advertisement, 

In  some  cases  the  offer  which,  if  accepted,  creates  a  binding  con- 
tract, is  a  general  one  to  the  whole  public,  the  contract  being  made 
by  an  offer  through  advertisement  on  the  one  side,  and  the  per- 
formance of  the  conditions  of  the  advertisement  on  the  other. 

Thus  upon  the  published  time-tables  of  a  railway  company,  a  Railway 
contract  arises  between  the  publishing  company  and  any  intending 


(6)  Warm  v.  EovUedge  (1874),  L.  R., 
18  Eq.  497,  per  Jessel.  M.  R. 

(c)  See  Jeffreys  v.  Boosey  (1854),  4  H. 
L.  C.  815. 

{S)  HawiU  V.  Hill  (1862),  6  L.  T. 
348. 

{e)  For  four  forms,  see  Appendix  to 
Shortf  ft  Literature  and  Art. 

(/)  Stevens  v.  Benning  (1855),  6  De 
G.  M.  &  G.  228,  App. 

{g)  Planchi  v.  Coutbum  (1831),  8  Bing. 


14  (repudiation  of  contract  hy  publisher); 
GaU  V.  Leckie  (1817),  2  Stark.  107  ;  19 
R.  R.  692  (non-delivery  of  MSS.  by 
author). 

(h)  Crookes  v.  Pelter  (1861),  6  Jur. 
N.  S.  1131. 

(t)  Archbold  v.  Sweet  (1832),  1  M.  & 
R.  162. 

{k)  Cor,  7.  Cox  (1853),  11  Hare,  118. 

\V)  Brooke  v.  ChiUy  (1831),  2  Coop. 
Ca.  Ch.  t  Cot.  216. 
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through 

AdvertiU' 

meni. 


Announce- 
ment  of 
auction. 


Offer  for  sale 
by  tender. 

Announce- 
ment of  exa- 
mination for 
soholarship. 


Offer  of 
reward. 


passenger  that  not  only  their  own  trains,  but  the  trains  of  other 
companies  will  run  in  conformity  therewith  {m),  though  the  mere 
granting  of  a  railway  ticket  imposes  no  duty  on  the  company  to 
have  a  train  ready  to  start  at  a  definite  time  (n). 

On  the  same  principle,  an  advertisement  that  an  auction  will  be 
held  at  a  particular  time  and  place  without  reserve,  constitutes  a 
contract  between  the  advertiser  and  the  highest  bidder  that  the 
goods  advertised  for  sale  shall  be  sold  to  him  (o),  though  an  adver- 
tisement of  an  auction  not  expressed  to  be  without  reserve  has  no 
similar  effect,  nor  does  it  make  the  advertiser  liable  to  recoup  in- 
tending purchasers  their  expenses  of  attending  the  place  named 
for  the  expected  sale  (p). 

An  advertised  offer  of  goods  for  sale  by  tender  does  not  amount 
to  a  contract  to  sell  to  the  person  making  the  highest  tender  (g). 

An  announcement  that  an  examination  for  a  scholarship  will  be 
held  does  not  imply  a  condition  that  the  scholarship  will  be  given 
to  the  competitor  obtaining  the  highest  marks,  although  the  trust 
deed  under  which  the  scholarship  was  established  so  provides,  so 
that  no  contract  is  created  on  which  the  successful  competitor  can 
sue  the  trustees  (r). 

The  offer  of  a  reward  to  any  person  giving  such  information  as 
shall  lead  to  the  conviction  of  an  offender,  or  the  discovery  of  lost 
property,  is  a  contract  to  pay  the  reward  to  the  first  person,  and 
the  first  person  only  (s),  who  shall  give  such  infoimation  (t).  The 
motive  of  such  person  is  immaterial  (u),  and  a  constable,  notwith- 
standing his  public  duty  in  the  matter,  is  not  disentitled  as  such 
from  claiming  the  reward  (x),  even  though  the  offender  may  confess 
after  information  given  (y),  though  if  the  offender  voluntarily  sur- 
render, the  case  is  different,  and  the  constable  cannot  claim  the 
reward  {z).  If  A.  inform  B.  and  B.  inform  C.  the  advertiser,  and 
obtain  the  reward  from  him,  A.  cannot  recover  the  reward  from 
B  (a) .  For  the  reward  to  be  recoverable,  the  information  must  be 
given  to  the  advertiser  or  his  agent  or  some  person  having  authority 
to  apprehend  the  offender  (&). 


(m)  Denton  v.  Great  Northern  Bail,  Co, 
(1866),  5  K  &  B.  860. 

(n)  Hurst  v.  Oreal  Western  Rail,  Co, 
(1865),  34  L.  J.,  C.  P.  264  ;  and  see  p. 
444,  ante. 

(o)  Warlow  v.  Harrison  (1858),  1  E.  & 
B  295 

{p)  Harris  v.  Nickerson  (1873),  L.  R., 
8  Q.  B.  286. 

{q)  Spencer  v.  Harding  (1870),  L.  R., 
5  C.  P.  561. 

(r)  Hooke  v.  Daioson,  [1895]  1  Ch.  480, 
per  Chitty,  J.,  observing  that  the  action 
could  not  proceed  without  the  sanction 
of  the  Charity  Commissioners. 


(a)  Lancaster  v.  TTalsh  (1838),  ilLk, 
W.  16. 
(t)   WUliams  v.  Carwardine  (1838),  4 

B.  k  Ad.  621. 

{u)  Williams  y.  Caricardine^  sapr». 
{x)  England  v,  Davidson  (1840),  11  A. 
k  £.  8  J6. 
(y)  SmUh  v.  Moore  (1845),  1  C.  R  488- 
(2)  Bent  V.  Wakefield  Bank  (1878),  4 

C.  P.   D.  1,  per  Gnive,  J.,  on  further 
consideration. 

(a)  Fallick  v.  Barber  (1813),  1  U.  k 
S.  108. 

(b)  Lockhart  v,  Barnard  (1845),  14  M. 
&  W.  674. 
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The  advertisement  of  a  reward  for  the  retnrn  of  stolen  goods  Ch.  XX.  s.  6. 
or  which  states  that  no  questions  will  be  asked,  is  made  illegal     "^^T!!?**" 

by  the  Larceny  Act,  1861  (d),  which  imposes  a  penalty  of  50i.,  ■ 

recoverable  by  penal  action,  for  every  such  offence ;  and  it  is  con-  qnestiona 
ceived  that  the  reward  promised  in  such  an  advertisement  would  be  "^®^ 
irrecoverable. 

An  advertised  offer  to  pay  lOOZ.  to  any  person  using  a  specific  Offer  to  pay 

,.  ,.  .        .  •/»   J  j»  •/»   J  •    J  100/.  to  any 

preventive  medicme  m  a  specified  manner  for  a  specified  period  person  using 
and  finding  it  to  fail,  binds  the  advertiser  to  pay  the  lOOZ.  to  any  *  *P®^^?^,. 

,  .  on  its  falling. 

person  buying  the  medicine  on  the  faith  of  the  advertisement  and 
using  it  as  specified  but  contracting  disease  notwithstanding.  So 
it  was  held  by  the  Court  of  Appeal  in  the  very  curious  case  of 
CarliU  v.  Carbolic  Smoke  Ball  Co.  (e),  in  which  the  defendants  CarlUlv,  Oar- 
had  advertised  that  they  would  pay  lOOi.  reward  to  any  person  ^^^  J^^ 
should  they  contract ''  the  increasing  epidemic,  influenza,  colds,  or 
any  disease  caused  by  taking  cold,"  after  having  used  the  smoke 
ball  of  the  defendants  '^  three  times  daily  for  two  weeks,  according 
to  the  printed  directions  supplied  with  each  ball,"  and  adding  that 
1,000Z.  was  deposited  with  a  bank,  '^  showing  their  sincerity  in  the 
matter." 

Advertisements  offering  a  reward  for  information  leading  to  the  Reward  for 

J.  J  •  J."  ^  x-L  i.1  J?    r.  J     •  J.*    information  a9 

discovery  and  conviction  of  the  authors  of  charges  made  in  a  peti-  ^q  matter  of 
tion  for  divorce  constitute  a  contempt  of  court  (/) ;  but  a  bond  fide  pending  suit. 
attempt  to  procure  evidence  by  advertising  a  reward  for  it  is  lawful 
if  not  so  worded  as  to  prejudice  one  of  the  parties  {g). 


Sect.  6. — Stock  Exchange  Contracts. 

[See  Melsheimer  and  Laurefice  on  ths  Law  and  CuHoms  of  tJie  Stock  Exchange^ 
2nd  ed.,  A.D.  1881  ;  Stutjield  on  the  Rules  and  Usages  of  the  Stock  Exchange, 
2iided.,  A.D.  1893.] 

A  party  giving  a  stockbroker  an  order  to  buy  or  sell  on  a  stock  Stock 
exchange  intends  that  his  order  shall  be  carried  out  according  niies. 
to  the  general  usages  of  that  exchange  (/i)*  except  so  far  as  they 
are  illegal  (t)  or  wholly  unreasonable  (j).     The  greater  part  of  the 
usages  of  the  London  Stock  Exchange  Qc)  is  incorporated  in  181 


(rf)  24  &  25  Vict.  c.  96,  s.  102. 

\e)  CarliU  v.  Carbolic  Smoke  Ball  Co,, 
[1893]  1  Q.  B.  256,  C.  A. 

(/)  BrodnbbY.Br0dribb(lSSe),  11  P. 
D.  66. 

(g)  Plating  Co.  v.  Farqtiharson  (1881), 
17  Ch.  D.  49,  C.  A.  ;  Butler  v.  Butler 
(1888),  13  P.  D.  73  ;  disapproving  Poo/ 
▼.  Saeheverel  (1720),  1  P.  Wnis.  675. 
Ab  to   discontinuance  of   Government 


oflers  of  reward,  see  Wharton's  Law 
Lexicon,  tit.  **  Reward." 

(A)  Orisaell  v.  Bristmce  (1868),  L.  R., 
4  C.  P.  36,  Ex.  Ch. 

(i)  iVeUson  v.  James  (1882\  9  Q.  B.  D. 
546,  C.  A. 

(j)  Melsheimer,  p.  36 ;  Stutiield,  p.  28. 

{U)  There  are  also  Stock  Exchanges  at 
Liver]K)ol,  Manchester,  Birraingbam,  and 
other  laiige  towns. 
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Ch.  XX.  8.  6.  rules,  which  are  frequently,  though  not  materially,  being  revised. 
jSii^af  c     ^^  ^xile  52,  which  repeats  a  rule  of  very  long  standing  : — 

Contracts, 
The  Stock  Exchange  does  not  recognise  in  its  dealings  any  other  parties 

tlian  its  own  members ;  every  baigain,  therefore,  whether  for  account  of  the 

member  effecting  it,  or  for  account  of  a  principal,  must  be  fulfilled  according 

to  the  rules,  regulations,  and  usages  of  the  Stock  Exchange. 

The  following  Eules  now  (June,  1896)  in  force  may  also  be 
found  useful : — 


Legal  pro- 
ceedings. 


Arbitration. 


No  private 
dealing  with 
member  of 
firm. 

No  specnla- 
tive  business 
with  clerks. 


Offer  to  buy 
or  sell. 


Besponsibility 
of  seller  for 
documents 
and  dividends. 


Quotations  of 
prices. 


54.  No  member  shall  attempt  to  enforce  by  law  arising  out  of  Stock  Ex- 
change transactions,  against  a  member  or  defaulter  or  against  the  principal  of 
a  member  or  defaulter,  without  the  consent  of  such  member,  of  the  creditors 
of  the  defaulter,  or  of  the  Committee. 

The  Committee  have  power  to  interfere  in  cases  where  the  principal  of  a 
member  shall  attempt  to  enforce  by  law  a  claim  which  is  not  in  accordance 
with  the  rules,  regulations,  and  usages  of  the  Stock  Exchange,  and  will  deal 
with  such  cases  as  the  circumstances  may  require. 

55.  If  a  non-member  shall  make  any  complaint  against  a  member,  the  Com- 
mittee shall  in  the  fir^t  place  consider  whether  the  complaint  is  fitting  for 
tlieir  adjudication,  and  in  the  event  of  the  Committee  deciding  in  the  affirma- 
tive, the  non-member  shall,  previously  to  the  case  being  heard  by  the  Com- 
mittee, sign  a  consent  in  writing  as  follows  {k) : — 

«  «  «  «  * 

56.  If  a  member  shall  do  a  private  bargain,  either  for  money  or  time,  with 
an  individual  member  of  a  firm  on  the  Stock  Exchange,  such  bargain  bebg 
concealed  from  the  firm,  both  members  shall  be  expelled. 

58.  The  Committee  particularly  caution  membejrs  against  transacting  specu- 
lative business,  directly  or  indirectly,  for  or  with  officials  or  clerks  in  public 
or  private  establishments,  without  the  knowledge  of  their  employers. 

Members  disregarding  this  caution  are  liable  to  be  dealt  with  in  such 
manner  as  the  Committee  may  deem  advisable. 

91.  An  offer  to  buy  or  sell  an  amount  of  shares  or  stock  at  a  price  named  is 
binding  as  to  any  part  thereof  that  may  be  a  marketable  quantity ;  and  an 
offer  to  buy  or  sell  shares  or  stock  when  no  amount  is  named,  is  binding  to 
the  amount  of  1,000^.  stock,  or  the  amount  of  fifty  shares.  If,  however,  the 
market  value  of  the  shares  is  above  152.  each,  then  an  offer  is  binding  only  to 
tbe  extent  of  ten  shares,  and  if  the  market  value  is  not  over  IZ.  each,  then  an 
offer  is  binding  to  the  extent  of  100  shares. 

92.  The  seller  of  shares  or  stock  is  responsible  for  the  gi^nuineness  and  regu- 
larity of  all  documents  delivered,  and  for  such  dividends  as  may  be  received 
until  reasonable  time  has  been  allowed  to  the  transferee  to  execute  and  duly 
lodge  such  documents  for  verification  and  registration.  When  an  official  cer- 
tificate of  registration  of  such  shares  or  stock  has  been  issued,  the  Committee 
will  not  (unless  bad  faith  is  alleged  against  the  seller)  take  cognisance  of  any 
subsequent  dispute  as  to  title,  until  the  legal  issue  has  been  decided,  the  rea- 
sonable expenses  of  which  legal  proceedings  shall  be  borne  by  the  seller  (Q. 

143.  The  prices  of  all  bargains  may  be  quoted  in  the  Official  List,  but  no 


(k)  The  consent  is  to  be  bound  by  the 
reference,  and  to  carry  into  effect  the 
award  in  the  same  manner  as  if  the  non- 
member  were  a  member  of  the  Stock 


Exchange,  &c. 

{I)  Held  reasonable  in  Smith  v.  Sey- 
nolds  (1892)  66  L.  T.  808. 
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price  shall  be  inserted  unless  the  bargain  shall  have  been  made  in  the  Stock  Oh.  XX.  s.  6. 
Exchange  between  member.^  at  the  market  price ;  nor  on  the  authority  of  one         Stock 
of  them  if  he  refuse,  when  required  by  a  member  of  the  Committee,  to  give  up      Exchange 
the  name  of  the  member  with  whom  he  has  dealt.  CotUraets, 

147.  Bargains  in  transferable  shares  or  stock  shall  be  quoted  ex  interest  Quotation 
from  the  beginning  of  the  Account  in  which  the  interest  may  become  payable ;  ex  div.  &c. 
and  ex  dividend  from  the  beginning  of  the  Account  following  that  in  which 
the  dividend  may  have  been  declared,  provided  the  dividend  be  made  payable 
to  the  holders  then  registered  ;  but  in  case  of  a  subsequent  shutting  of  a  com- 
pany's books  for  payment  of  the  dividend,  then,  from  the  beginning  of  the 
Account  following  that  in  which  such  shutting  occurs. 

Bargains  in  securities  to  bearer  shall  be  quoted  ex  dividend  on  the  day  when 
the  dividend  is  payable. 

Shares  in  foreign  railways  shall,  when  practicable,  be  quoted  ex  dividend, 
or  ex  interest  at  a  period  in  accordance  with  the  practice  of  foreign  bourses. 

It  is  matter  of  common  knowledge  that  a  very  large  number  of  How  hr 
Stock  Exchange  contracts — probably  the  majority  of  them — are^^-^ 
speculative  in  the  sense  that   the  parties   thereto,  so  far  from  contrBcts  void 
intending  to  carry  them  out,  intend  to  replace  them  and  receive  or  ^r]!!f!!"'* 
pay  the  ''  differences  "  between  the  prices  at  which  the  original  Hardy. 
contracts  and  the  prices  at  which  the  replacing  contracts  are  made. 
The  question,  therefore,  whether  and  to  what  extent  such  contracts 
are  void  by  virtue  of  the  Gaming  Act,  1845,  8  &  9  Yict.  c.  109, 
s.  18,  whereby  ''all  contracts  by  way  of  gaming  or  wagering  shall 
be  null  and  void,"  has  frequently  arisen.     The  law  appears  to  be 
that  it  is  only  where  such  contracts  are  between  two  principals, 
that  they  can  be  void  {m) ;  but  that  where,  as  in  the  vast  majority 
of  cases,  they  are  the  first  links  only  in  chains  of  contracts  the 
statute  does  not  apply,  and  they  are  good  (n).      So  that  where 
a  broker,  to  his   knowledge  speculating  for  his  principal,  con- 
tracts for  him  with  members  of  the  Stock  Exchange  so  as  to 
become  personally  liable  to  them  by  virtue  of  the  Stock  Exchange 
Bules,  the  principal  must  both  pay  commission  to  the  broker  and 
indemnify  him  against  his  liability  to  such  members  (o). 

By  Leeman's  Act,  80  &  81  Yict.  c.  29,  the  sale  of  bank  shares  Saleofnn<* 
unnumbered  is  null  and  void.     This  statute  is  disregarded  on  ^^  Iwes 
the  London  Stock  Exchange  (p) ;  but  as  was  held  by  the  Court  of  contruy  to 

st&tui^  void 

Appeal  in  a  case  arising  out  of  a  transaction  on  the  Bristol  Stock  f^^  illegality. 
Exchange,  a  custom  to  disregard  the  statute  is  unreasonable  and 


(m)  See  per  Bramwell,  L.  J.  in  T?uickcr 
V.  Ifardy,  infra,  distinguishing  Orize- 
toood  v.  Blanc  (1851),  11  C.  B.  626. 

As  to  recovery  of  "cover"  on  void 
coDtract,  see  p.  596,  post. 

(»)  Thacker  v.  Hardy  (1878),  4  Q.  B. 
B.  685,  C.  A. ;  and  see  Forcfct  v.  Ost^fny, 
a  Canadian  case,  [1895]  A.  C.  818,  where 
actual  contracts  by  a  broker,  completed 
by  delivery  and  payment  on  behalf  of  a 


principal  whose  object  was  not  invest- 
ment out  speculation,  were  held  not  to 
be  gaming  contracts  within  Art.  1927  of 
the  Civil  Code,  which  proviaes  that 
"there  is  no  right  of  action  for  the 
recovery  of  money  or  any  other  thing 
claimed  under  a  gaming  contract  or 
bet." 

(o)  T?iacker  v.  Hardy,  supra. 

Ip)  Melsheimer  k  Laurence,  p.  95. 
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illegal,  and  a  purchaser  can  repudiate  a  contract  made  in  contra- 
vention of  it,  with  the  effect  that  the  seller  continues  saddled  with  all 
liabilities  attaching  to  the  shares  in  respect  of  unpaid  calls  (9),  but 
may  sue  the  broker  for  damages  resulting  from  the  repudiation  (r), 
unless  he  had  knowledge  of  the  custom  of  the  Stock  Exchange 
to  disregard  the  Act  (s),  or  the  transaction  be  a  wagering  one  (t). 

In  most  of  the  local  Stock  Exchanges  the  amount  of  the  broker's 
commission  is  regulated  by  a  fixed  tariff,  but  in  London  the  charge 
yaries  slightly  among  different  brokers.  It  is  usually  one-eighth 
per  cent,  on  British  and  foreign  funds ;  one-quarter  per  cent,  on 
American  and  Colonial  Securities ;  on  railway  and  other  registered 
stocks  one-half  per  cent,  on  the  consideration-money  ;  while  on 
shares  it  is  usually  on  a  scale  from  one  shilling  or  less  per  share  on 
shares  under  5Z.,  up  to  ten  shillings  per  cent,  on  the  consideration- 
money  where  the  shares  are  aboye  60Z.  (?0* 

As  we  have  seen  (ante,  p.  146),  the  stamp  duty  on  the  broker's 
contract  note  is  one  shilling  if  the  value  of  the  stock,  &c.  sold  be  100/. 
or  upwards,  and  one  penny  if  it  be  less  than  1002.,  and  the  shilling 
duty  may  be  added  to  the  charge  for  brokerage. 

There  is  clearly  no  duty  cast  upon  a  broker  to  accept  every 
order  that  may  be  sent  to  him  (r),  but  it  has  been  said  to  be 
'*  customarily  understood  that  an  order  given  to  a  broker  authorises 
him  to  execute  any  portion  of  it,  whether  it  be  to  that  extent  only 
or  finds  himself  unable  to  execute  the  rest."  It  is  submitted, 
however,  that  no  such  implied  authority  is  given  by  the  common 
order  to  buy  or  sell,  and  that  a  broker  cannot  split  an  order,  but 
must  either  execute  it  wholly  or  not  at  all.  The  still  wider  dis- 
cretion which  is  more  frequently  exercised  by  brokers  at  the 
express  request  of  their  principals  to  buy  or  sell  without  Umit 
must  of  course  be  expressly  authorised. 

It  is  very  common  for  brokers  to  advise  their  principals 
as  to  what  securities  they  shall  buy  and  sell  and  when.  It  is  sub- 
mitted to  be  clear  that  such  advice  is  purely  gratuitous,  and  that 
the  commission  is  earned  merely  by  executing  specific  orders. 

An  agreement  between  two  or  more  persons  to  purchase  shares 
in  a  company  in  order  to  induce  possible  future  purchasers  to 
believe,  contrary  to  the  fact,  that  there  is  a  bond  fide  market  for  the 
shares,  and  that  the  shares  are  at  a  premium,  is  illegal,  and  may  be 


(q)  Ptrry  v.  BameU  (1886),  15  Q.  B. 
D.  388,  C.  A. 

(r)  Neilson,  v.  James  (1882),  9  Q.  B. 
D.  646,  C.  A. 

(/r)  So  held  by  Mathew,  J.,  on  the 
authority  of  Read  v.  Anderson  (1884),  13 
Q.  B.  D.  779,  C.  A.,  set  aside  as  to  wager- 
ing contracts  by  the  (Naming  Act,  1892. 


(t)  See  Gaming  Act,  1892,  post, 
Ch.  XXI.  8.  5,  p.  697. 

As  to  necessity  of  bayei^s  repudiatioD 
being  unambiguous,  see  luring  t.  Daim 
(1886),  32  Ch.  D.  625. 

(v)  Melsheimer  &  Laurence,  p.  56. 

(v)  Id.  p.  39. 
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made  the  subject  of  an  indictment  for  conspiracy  (x)  ;  and  no  action  Ch.  XX.  s.  6. 
can  be  maintained  npon  such  airreement.      This  was  held  in  Scott     „^^ 

JSXCfUVfbOB 

T.  Broum  d  Co.  (y),  in  which  the  defendants  were  stockbrokers,  and     Coniraets. 


were  sued  for  rescission  of  a  contract  to  buy  the  shares  and  recovery 
of  the  purchase-money,  on  the  ground  that  the  defendants  had 
delivered  their  own  shares  to  the  plaintiff,  instead  of  purchasing 
them  on  the  Stock  Exchange. 

Much  buying  and  selling  of  stocks  and  shares  is  done  by  brokers  "  Oatside 
who  are  not  members  of  a  Stock  Exchange.     In  Exchange  Tele-  ^S  clrape 
graph  Co,  v.  Gregory  (z),  under  a  contract  made  between  the  plain-  pricea." 
tiffs  and  the  London  Stock  Exchange,  valuable  information  as  to  ^^1^^ 
the  prices  of  stocks  and  shares  from  time  to  time  during  any  day  Co.  v. 
was  collected  on  the  Stock  Exchange  and  supplied  to  the  plaintiffs,  ^'''*^*^* 
and  printed  on  tapes  and  sheets  of  letterpress  in  their  office.     It 
was  part  of  the  terms  of  the  contract  between  the  plaintiffs  and 
their  subscribers  that  the  information  should  not  be  communicated 
to  non-Bubscribers.     The  defendant,  an  outside  broker  who  had 
once  been  a  subscriber,  but  with  other  outside  brokers  had  not 
been  allowed  so  to  continue  by  the  plaintiffs  on  the  request  of  the 
Stock  Exchange  Committee,  obtained  the  information  from  a  sub- 
scriber, and  posted  it  up  in  his  office.     He  was  restrained  by  in- 
junction from  continuing  to  publish  it,  and  from  continuing  to 
induce  any  subscriber  of  the  plaintiffs  to  supply  him  with  it  in 
breach  of  the  subscriber's  contract  with  the  plaintiffs. 

{z)  See  Beg.  v.  AapincUl  (1876),  2  Q.       C.  A. 
R  D.  48.  (z)  Exchange  Telegraph  Co.  v.  Gregory 

(y)  ScaU  T.  Broum,  [1892]  2  Q.  B.  724,       a.-  Co.,  [1896]  1  Q.  B.  147,  C.  A. 
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Sect.  1. — Illegal  Contracts  in  General. 

Whenever  the  contract  which  a  party  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  implication  forbidden  by 
the  common  or  statute  law,  no  Court,  either  of  law  or  equity,  will 
lend  its  assistance  to  give  it  effect  (a).  For  although,  in  general, 
the  agreements  into  which  parties  enter  have  the  force  of  laws 
over  those  parties, — ^because  Modus  et  conventio  vincunt  legem; 
yet  this  rule  does  not  apply  where  the  interests  of  the  public,  or  of 
morality,  are  affected  by  the  agreement,  and  may  be  injured  by  the 
observance  of  its  provisions. 

Nor  will  a  foreign  contract  be  enforced  in  this  country,  if  it  be 
against  the  law  of  tbis  country,  even  although  it  may  be  valid 
by  the  law  of  the  country  where  it  was  made  (6),  but  a  contract 
made  in  this  country  may  be  enforced,  although  it  was  made 
with  the  intention  of  violating  the  law  of  a  foreign  countiy  (c) ; 
and  a  clause  in  a  contract  void  by  the  law  of  the  foreign  country  in 
which  it  was  made  may  be  enforced  in  this  country,  if  the  whole 
contract  shows  that  the  parties  intended  it  to  be  governed  by  English 


(a)  Per  Parke,  B.,  Cope  v.  Rowlands 
(1836),  2  M.  &  W.  149. 167  ;  per  Giffanl, 
L.  J.,  iS^  Cork  and  Youghal  Rail.  Co. 
(1869),  L.  R.,  4  Ch.  748,  762  ;  Sykes  v. 
Beadon  (1879),  11  Ch.  D.  170. 


(6)  Grell  v.  Levy  (1834),  16  C.  B.,  N". 
S.  73  ;  Hope  v.  Hope  (1857),  26  L  J., 
C.  P.  417,  App. 

(c)  Per  Lord  Kenyon,  SmiUi  v.  Mar- 
coniiay  (1796),  Peake,  Add.  Ca.  81. 
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law,  and  the  particular  clause  is  not  immoral  or   forbidden   by  Cii.  XXL  s,  i. 
positive  law  (d).  Tliefjai,  «fec., 

mi  1      ,  1  1  1  CorUracts 

The  test,  as  to  whether  a  demand  connected  with  an  illegal  trans-   {Generally), 


action  be  capable  of  being  enforced  is,  whether  the  plaintiflF  requires  Xest  of 
to  set  up  and  rely  on  such  transaction,  in  order  to  establish  his  illegality. 
case(e).  Where,  therefore,  to  an  action  on  a  covenant  to  pay 
money,  the  defendant  pleaded,  that  there  had  been  an  illegal  agree- 
ment that,  for  a  price  to  be  paid  to  the  plaintiff,  land  should  be 
sold  and  conveyed  to  the  defendant  for  an  illegal  object ;  that  the 
land  was  conveyed  to  the  defendant  for  that  object;  and  that 
afterwards, — a  part  of  the  purchase-money  remaining  unpaid, — 
the  defendant,  to  secure  payment  thereof  to  the  plaintiff,  made  the 
covenant  in  the  declaration  mentioned :  it  was  held  that, — although 
the  plea  did  not  allege  that  the  covenant  was  given  in  pursuance  of 
the  illegal  agreement, — still,  as  the  law  would  not  enforce  the 
original  illegal  contract,  so  neither  would  it  allow  the  parties  to 
enforce  the  covenant  for  payment  of  the  purchase-money,  because, 
by  the  original  bargain,  it  was  tainted  with  illegality  (/). 

But  it  is  not  sufficient,  in  order  to  bring  the  plaintiff  within  this  Action  must 
rule,  that  he  should  merely  be  obliged  to  give  evidence  of  an  J^  inegal 
illegal  contract  as  part  of  his  case;  for  the  rule  applies  only  where  contract. 
the  action  is  founded  upon  the  illegal  contract,  and  is  brought  to 
enforce  it((/).  Thus,  either  party  to  an  illegal  contract  may 
rescind  it  whilst  it  remains  executory,  and  may  recover  from  the 
other  any  money  which  he  may  have  paid  to  him  thereunder, 
although,  to  enable  him  to  do  so,  he  must  prove  as  part  of  his  case 
that  he  had  entered  into  an  illegal  contract  (/i).  And  so,  where  A. 
procured  B.  to  grant  him  a  lease  of  premises,  by  a  false  representa- 
tion as  to  the  purpose  for  which  they  were  to  be  used ;  and  A.  took 
possession,  and  converted  them  into  a  brothel;  whereupon  B. 
forcibly  expelled  him ;  it  was  held  that  A.  might  maintain  eject- 
ment against  B.,  because  the  term  had  vested  in  A.,  and  therefore 
he  was  not  calling  on  the  Court,  in  that  action,  to  aid  him  in 
enforcing  an  illegal  agreement  {i). 

If  there  be  in  the  same  deed  certain  covenants  which  are  against  Part  ayoid- 
law,  and  others  which  are  not,  the  deed,  although  void  as  to  the  *^^®' 
former,  is  good  as  to  the  rest.     And  the  law  is  the  same  as  to 

{d)    Missmtri   Steamship   Co.,   In    re  (1863),  2   H.  &  C.   839 ;   Clay  v.  JRay 

(1888),  42  Ch.  D.  321,  C.  A.  (1864),  17  C.  B.,  N.  S.  188. 

(«)  See  Fivaz  v,   Nicholls    (1846),    2  (g)  Ver  Cur.,  Taylor  v.  Bowers  (1876), 

C.  B.  601,  612,  513  ;  Taylor  v.  Chester  1  Q.  B.  D.  291,  295  ;  per  Mellish,  L.  J. 

(1869),  U  R.,  4  Q.  B.  309  ;  Simpson  v.  {S.  C  in  C.  A.),  id.  300. 

Blosa  (1816),   7  Taunt.  246  ;   Begbie  v.  (h)  Per  Bramwell,  B.,  Bone  v.  Eckless 

Sewa^  Phosphate  Co.  (1876),  L.  R.,  10  (1860),    29    L.  J.,  Ex.  438,  440;    and 

Q.  B.  491.  see  ante,  p.  89. 

(/)  Fisher  v.  Bridges  (1854),  3  E.  k  (i)  Ferot  v.  Hill  (1854),  15  C.  B.  207. 
B.  642,  Ex.  Ch.  ;  and  see  Oeere  v.  Mare 
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bonds,  where  the  condition  is,  in  part,  against  law.  Bat  where 
you  cannot  sever  the  illegal  from  the  legal  part  of  a  covenant,  the 
whole  is  void  {k) ;  and  if  a  contract  be  made  on  several  considera- 
tions, one  of  which  is  illegal,  the  whole  contract  is  void,  and  that 
whether  the  illegality  be  at  common  law  or  by  statute  (Z).  But 
where  the  consideration  is  tainted  by  no  illegality,  and  some  of  the 
promises  only  are  illegal,  the  illegality  of  these  does  not  communi- 
cate itself  to,  or  taint  the  others,  except  when,  owing  to  some 
peculiarity  in  the  contract,  its  parts  are  inseparable  (m). 

An  old  distinction  between  mala  prohibita  and  m/Ua  in  se  has 
been  long  exploded  (n). 

Although,  in  general,  parol  evidence  is  not  admissible,  as  between 
the  parties  to  a  written  instrument,  to  contradict  or  add  to  its 
provisions,  yet  facts  may  be  pleaded  and  evidence*  given,  in  order 
to  show  that  the  instrument  is  void  on  the  ground  of  fraud  or 
illegality,  however  regular  such  instrument  itself  may  appear  to 
be,  and  whether  it  be  by  parol  or  under  seal  (o). 

And  as  the  benefit  of  the  public,  and  not  the  advantage  of  the 
defendant,  is  the  principle  upon  which  a  contract  is  allowed  to  be 
impeached  on  account  of  illegality ;  so  this  objection  may  be  taken 
by  either  of  the  parties  to  such  contract.  **  The  objection,"  said 
Lord  Mansfield  (/>),  "  that  a  contract  is  immoral  or  illegal  as 
between  plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.  It  is  not  for  his  sake,  however,  that  the 
objection  is  ever  allowed ;  but  it  is  founded  in  general  principles  of 
policy,  which  the  defendant  has  the  advantage  of  contrary  to  the 
real  justice  as  between  him  and  the  plaintiff;  ....  not  for  the 
sake  of  the  defendant,  but  because  the  Court  will  not  lend  their  aid 
to  such  a  plaintiff.  So,  if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  were  to  bring  his  action  against 
the  plaintiff,  the  latter  would  then  have  the  advantage  of  it ;  for 
where  both  are  equally  in  fault,  potior  est  conditio  defendentis.^* 
Thus,  in  Taylor  v.  Chester  (q),  the  plaintiff  fedled  to  recover  the 
half  of  a  502.  bank-note  deposited  with  the  defendant  to  secure  a 
debt  due  from  the  plaintiff  to  the  defendant  for  wine  and  suppers 


{k)  See  Baker  ▼.  Hedgecock  (1888),  89 
Ch.  D.  620,  per  Chitty,  J.,  and  the  cases 
there  cited  ;  Byrjie,  Ex  parte,  Burdeti, 
In  re  (1888),  20  Q.  B.  D.  814,  C.  A. 

(l)  WaiU  V.  Jones  (1836),  1  Scott, 
780 ;  Shaekell  v.  Hosier  (1836),  8  Scott, 
69  ;  Featherstone  v.  Hutchinson  (1690), 
Cro.  £1.  199 ;  Lound  v.  Orimwade 
(1888),  89  Ch.  D.  606. 

(m)  See  Price  v.  Oreen  (1847),  16  M.  & 
W.  846,  Ex.  Ch.  ;  M'Allen  v.  ChurchUl 
(1826),  11  Moore,  483. 


(n)  Benslev  y.  Bignold  (1822),  6  B.  & 
A.  341,  per  Best,  J. 

(o)  Collins  V.  Blantem  (1767),  2  Wils. 
841,  847  ;  Wrig/U  v.  Crookes  (1840),  1 
Scott,  N.  R.  686,  698 ;  AbboU  y.  Hen- 
dricks  (1840),  1  M.  &  G.  791  ;  Gasliffhl 
Co,  V.  Turner  (1889\  7  Scott,  779,  794. 

(p)  Holman  v.  i/bAnwn  (1776),  Cowp. 
341,  848. 

(g)  Taylor  ▼.  Chester  (1869),  L.  R.,  4 
Q.  B.  809 ;  and  see  Ex  parte  CaJdecoU 
(1876),  4  Ch.  D.  160,  C.  A. 
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supplied  to  the  plaintiflF  by  the  defendant  in  a  brothel  kept 'by  her.  Ch.  XXL  s.  i. 
And  as  a  general  rule  the  trustee  of  a  bankrupt  is  in  no  better  ^^  ^^' 

position  than  the  bankrupt,  except  where  there  is  an  offence  against Oejurai, 

the  bankruptcy  laws,  or  the  money  is  paid  away  in  fraud  on  the  credi- 
tors, where  the  trustee  can  recover  back  money  so  paid,  although 
the  bankrupt  could  not,  because  he  was  in  pari  delicto  (r). 

So  where  parties  to  a  contract  against  public  policy,  or  illegal,  Re^ef  in^^^^^ 
are  not  in  pari  delicto ;  but  public  policy  is  considered  as  advanced  parties  not  in 
by  allowing  either,  or  at  least  the  more  excusable  of  the  two,  to  sue  ^"  delu:to. 
for  relief  against  the  transaction, — a  Court  of  Equity  will  grant  such 
relief  («).  But  equitable  terms  maybe  imposed  on  a  plaintiff  who  seeks 
to  set  aside  an  illegal  contract,  as  the  price  of  the  relief  he  asks  {t). 

The  presumption  of  law  is  in  favour  of  the  legality  of  a  contract;  Presumption 
and  therefore,  if  it  be  reasonably  susceptible  of  two  meanings, —  favour  of  tho 
one  legal,  and  the  other  not, — that  interpretation  is  to  be  put  upon  co^^gt^^** 
it  which  will  support  and  give  it  operation  (u) ;  and  it  lies  upon  the 
party — even  a  defendant — attempting  to  set  aside  a  transaction  for 
illegality  to  prove  it  (a;). 

Therefore,  where  a  plaintiff  declared  that  the  defendant,  who  had 
chartered  a  ship,  put  on  board  a  dangerous  commodity,  by  which  a 
loss  happened,  without  due  notice  to  the  captain  or  other  person 
employed  in  the  navigation ;  it  was  held  that  it  lay  upon  him  to 
prove  this  averment :  for  it  was  not  to  be  presumed  that  the  defen- 
dant had  been  guilty  of  an  omission,  which  would  amount  to  a 
criminal  neglect  of  duty  (y).  So,  in  an  action  against  a  carrier  for 
the  loss  of  goods,  delivered  to  him  at  Dublin  to  be  conveyed  to 
Liverpool,  it  was  objected  for  the  defendant,  that  unless  the  goods 
were  proved  to  have  been  duly  entered  at  the  custom-house,  the 
importation  would  be  illegal,  and  the  contract  with  the  carrier  void; 
but  it  was  held  that  the  defendant  could  not  raise  this  objection, 
without  proving  the  non-entry  of  the  goods  (z). 

And  where  a  contract  which  can  be  performed  legally,  is  sought 
to  be  avoided  on  the  ground  that  the  parties  intended  to  perform  it 
in  an  illegal  manner ;  it  is  necessary  to  show  that  they  knew  what 
the  law  was,  and  intended  to  break  it  (a). 


(r)  Ex  parte  Wolverhampton  Banking 
Co.  (1884),  14  Q.  B.  D.  S2 ;  distiiunush- 
ing  Ex  parU  Calderott  (1876),  4  Ol  D. 
150,  C.  A. 

(a)  Per  Bruce,  L.  J.,  Eeynell  v.  Spnje 
(1852),  21  L.  J.,  Ch.  688,  651,  App. 

(t)  Per  Giflard,  lu  i..  Re  Cork  and 
Taughal  Bail.  Co.  (1869),  L.  R.,  4  Ch. 
748,  762. 

(u)  MitUlholzer  v.  FuUarton  (1842),  6 
Q.  B.  989,  £x«  Ch.  ;  per  Lord  Abinger, 
C.  B.,  Zcicis  V.  Laviaon  (1839),  4  M.  & 
W.  654,  657  ;  per  Lord  EUenborough, 

CO. 


C.  J.,  Rex  V.  The  Inhabitants  of  Sadinq- 
field  (1814),  2  M.  &  S.  658  ;  16  R.  B. 
350  ;  BenneU  v.  CUmgh  (1818),  1  B.  & 
Al.  461 ;  19  R.  R.  352. 

(x)  Per  Bowen,  L.  J. ,  iu  ffire-Pii^ehaae 
Furnishing  Co.  v.  Richens  (1887),  20  Q. 
B.  D.  887,  C.  A. 

iy)  Williams  v.  East  India  Co.  (1802), 
3  East,  192  ;  6  R.  R.  5S9. 

(z)  Sissons  Y.  Dixon  (1826),  5  B.  &  C. 
768. 

(a)  Waugh  v.  Morris  (1878),  L.  B.,  8 
Q.  B.  202. 
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{Unconseion- 
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Lord  Ayleg- 
fortTs  Ccue, 


Repeal  of 
Usury  Acts. 

Effect  of  Sale 
of  ReversioDs 
Act. 


Age  of 
borrower  not 
material. 


Result  of 
cases  as  to 
bargains  with 
a  reversioner. 

BeynotiY. 
Cook. 


Sect.  2. — Unconscionable  Bargains. 

It  has  long  been  a  rule  of  equity  that  hard  bargains  with  expect- 
ant heirs,  e.g.,  where  the  heir  being  in  distress  for  money  sells  his 
reversion  at  an  undervalue,  or  borrows  money  at  exorbitant  interest, 
may  be  set  aside  as  ''  unconscionable."  The  leading  case  is  Earl 
of  Chesterfield  v.  Jansen  (b) ;  the  most  authoritative  Earl  of  Ayles- 
ford  V.  Morris  (c),  and  the  latest,  NeviU  v.  SneUing  (d),  and  Fry 
V.  Lane  (e),  in  both  of  which  latter  all  the  previous  cases  are  fully 
reviewed.  In  the  Earl  of  Aylesford^s  Case,  the  plaintiff,  when 
twenty-two  years  of  age,  and  entitled  to  large  property  in  event  of 
his  surviving  his  father,  borrowed  money  at  about  sixty  per  cent, 
on  bills,  and  the  Court  restrained  an  action  upon  the  bills,  and 
decreed  that  they  should  be  delivered  up  on  payment  of  the  sums 
actually  advanced  and  interest  at  five  per  cent. 

The  repeal  of  the  usury  laws  in  1864,  by  17  &  18  Vict.  c.  90, 
has  not  affected  the  rules  of  equity  on  this  subject ;  nor  has  the 
Act  81  &  82  Vict.  c.  4,  by  which  no  purchase  of  a  reversionary 
interest  may  be  set  aside,  merely  on  the  ground  of  undervalue,  for 
that  Act  is  carefully  limited  to  purchases  made  bond  fide  and  with- 
out fraud  or  unfair  dealing  (/). 

The  age  of  the  borrower  or  seller  does  not  appear  to  be  material, 
except  as  rendering  it  more  likely  that  he  should  have  been  im- 
posed upon :  his  poverty  and  ignorance  appear  to  afford  sufficient 
grounds  for  relief  (g),  and  the  state  of  distress  is  considered  to 
continue  till  the  reversion  falls  into  possession  (h). 

The  only  result  of  the  cases  seems  to  be  that  the  Court  looks  at 
the  reasonableness  of  a  bargain  with  a  reversioner,  and  if  it  is  what 
is  called  a  hard  bargain,  sets  it  aside  (t),  with  allowance  to  the  other 
party  of  the  money  advanced  and  simple  interest  at  five  per  cent.  And 
it  is  material  to  observe  that  out  of  the  very  numerous  modern  cases 
reported,  in  three  only  {k)  does  the  expectant  appear  to  have  failed 
to  obtain  relief.  In  one  of  them  (Q,  the  expectant  was  not  dealing 
with  a  reversion  properly  so  called,  and  was  fully  able  to  take  care 


(5)  Earl  of  Chesterfield  y,  Jansen  (1750), 
1  W.  &  T.,  L.  C. 

(c)  Earl  of  Aylesford  v.  Morris  (1873), 
L.  R4,  8  Ch.  484  ;  recognised  as  law  by 
the  House  of  Lords  in  O'Jtorke  v.  Boling- 
broke  (1877),  2  App.  Cas.  814,  though  on 
the  particular  facts  relief  was  refused. 

{d)  Nemll  V.  STulling  (1880),  15  Ch. 
D.  679,  per  Denman,  J. 

(«)  Fry  V.  Lane  (1888),  40  Ch.  D.  312, 
per  Kay,  J.  See  also  James  v.  Kerr 
(1889),  40  Ch.  D.  449,  per  Kay,  J. 

(/)    Earl   of   Aylesford    v.    Morris 


(1873),  L.  R.,  8  Ch.  at  p.  490. 

As  to  the  law  before  this  Act,  see  SL 
Albyn  v.  Harding  (1859),  27  Beav.  11. 

ig)  Fry  v.  Lane^  supra. 

(h)  Beynon  v.  Cook  (1875),  L.  B.,  10 
Ch.  889. 

(t)  Per  Jessel,  M.  R.,  in  Beynon  r. 
Cook  (1876),  L.  R.,  10  Ch.  at  p.  891,  n. 

{k)  In  Kingy,  ffamlet  (1835),  8  a.  & 
P.  218  ;  Webster  v.  Cook  (1867),  L.  B. 
2  Ch.  542  ;  and  OBoTke  v.  Bolingbroie 
(1877),  2  App.  Cas.  814. 

(Q  In  Webster  y.  Cook,  supra. 
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of  himself,  and  in  the  other  two  (m)  he  had  the  assistance  of  his  ^h.  XXI.  s.  2. 

fathAr  Illegal,  dsc.. 

The  interference  of  the  Court  is  not  confined  to  sales  of  rever-  {Uwxmscion' 
aions  by  expectants :  it  applies  also  to  sales  of  property  in  posses-       gains), 
sion  by  poor  and  illiterate  persons  (n).  r^^    .  ^ 

perty  in 
possession. 


Sect.  8. — Contracts  Illegal  at  Common  Law. 
(a)  Immoral  Contracts. 

The  common  law  prohibits  eyerything  which  is  contra  bonos  Cohabitation. 
mores  (o) ;  any  agreement  in  consideration  ot  future  illicit  cohabita-  Ayerst  v. 
tion  between  the  parties,  is  void  both  at  law  and  in  equity  (p).  ^eiunns. 

So  a  Court  of  Equity  will  not  enforce  performance  of  a  verbal 
promise  by  a  single  man,  that  he  would  settle  an  annuity  on  a 
married  woman,  with  whom  he  had  cohabited  whilst  she  was 
separated  from  her  husband  {q). 

But  where  the  declaration  stated  that,  before  and  at  the  time  of 
making  the  defendant's  promise,  the  plaintiff  had  cohabited  with 
the  defendant;  and  that  certain  differences  had  arisen  between 
them;  whereupon  the  defendant  agreed  that,  in  case  he  and  the 
plaintiff  should  separate,  he  would  allow  her  £30  per  annum, 
during  her  life,  by  quarterly  payments,  provided,  from  and  after 
such  separation,  she  should  continue  single,  and  did  not  cohabit 
with  one  D.  G.,  or  anyone  else :  the  Court  held  that  the  agreement 
was  good  (r) ;  and  where  the  reputed  father  of  an  illegitimate  child 
promised  to  pay  the  mother  an  annuity,  if  she  would  maintain  the 
child  and  keep  their  connection  secret:  it  was  held  that  the 
maintenance  of  the  child  was  a  sufficient  consideration  for  the 
contract  (s). 

So  a  bond  or  covenant  founded  on  past  cohabitation,  whether  Bonds  and 
adulterous,  incestuous,  or  simply  immoral,  is  valid  in  law,  and  is  ^^®'^^^- 
not  liable,  unless  there  be  other  elements  in  the  case,  to  be  set  aside 
in  equity  (t).    And  it  would  seem  that  a  bond  given  on  such  a  con- 


Cm)  In  Kirig  y,  Hamlet  and  OfRorke 
Y.  BoHngbnke,  snpra. 

(n)  Wood  V.  Ahrqf  (1818),  8  Madd. 
417  ;  18  R.  R.  264  ;  and  seeiVi/  y.  Larie 
(1SS8),  40  Ch.  D.  812. 

(o)  See  Brwm  y.  Brine  (1875),  1  Ex. 
D.  5 ;  Allen  y.  Beacons  (1677),  2  Ley. 
174  ;  Fletcher  v.  Harcot  (1628),  Button, 
56  ;  Holman  y.  Johnson  (1775),  Cowp. 
341. 

(p)  Ayeni  y.  Jenkins  (1873),  L.  R., 
16  £q.  276  ;  and  ante,  p.  5. 

iq)  MaUhews  y.  L.  B.  (1816),  1  Madd. 
658. 


(r)  CHhaan  y.  DichU  (1815),  8  M.  &  S. 
463.  Bat  the  reasons  giyen  for  this 
ruling,  as  contained  in  the  aboye  report 
of  the  judgment,  are  not  yery  satisiac- 
tory. 

(»)  Jennings  y.  Brown  (1842),  9  M.  & 
W.  496 ;  see  also  Hicks  y.  Oregory 
(1849),  8  C.  B.  378  ;  Smith  y.  Boche 
(1859),  6C.  B.,  N.  S.  228. 

(0  Per  Lord  Selbome,  C,  Ayerst  y. 
Jenkins  (1873),  L.  R.,  16  Eq.  275,  282  ; 
and  see  Nye  y.  MoseUy  (1826),  6  B.  &  G. 
183  ;  Turner  y.  Vaughanill^l),  2  Wils. 
339;  PHest  v.  ParroU  (1750),  2  Yes. 
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Chap.  XXI. — Illegal,  Void,  and  Voidable  Contracts. 


Ch.  XXI.  s.  3. 

Illegal  f  dtc, 

Contracts 
(Imr/wrality), 


Prostitution. 


Hire  of 
carriage, 

Fearce  v. 
Brooks, 


Contracts 
void  for 
crime. 

Cleaver  v. 
Mutual,  <tCf 
Association, 


sideration  is  valid,  even  although  the  obligor  do  not,  after  it  is  gim, 
cease  to  cohabit  with  the  obligee  (u).  But  in  Friend  v.  Harrison  (x), 
Best,  G.J,,  said  that  a  bond,  if  merely  given  for  past  cohabitation,  was 
good ;  but  that,  if  the  plaintiff  obtained  it  from  the  defendant,  in- 
tending at  the  same  time  to  continue  the  connection,  it  was  void. 

An  action  is  not  maintainable  to  recover  the  rent  of  lodgings, 
knowingly  let  for  the  purpose  of  prostitution  (y).  And  where  the 
landlord,  at  the  time  of  the  letting,  was  not  aware  of  the  tenant's 
mode  of  life  and  her  object  in  taking  the  lodgings;  but  allowed 
her  to  remain  in  them  after  he  had  become  acquainted  with  her 
character,  and  the  use  to  which  her  apartments  were  put ;  it  was 
held  that  he  could  not  recover  from  her,  the  rent  which  accrued 
after  this  came  to  his  knowledge  {z).  So  where,  in  an  action 
against  a  woman  of  the  town  for  board  and  lodging,  it  appeared 
that  the  plaintiff,  the  keeper  of  a  house  of  ill  fame,  received  a 
portion  of  the  gains  of  the  women  in  her  house,  as  well  as  pay- 
ment for  their  board  and  lodging.  Lord  Kenyon  refused  to  sanction 
such  a  demand  (a).  And  where  the  defendant,  a  prostitute,  was 
sued  by  the  plaintiffs  for  the  hire  of  a  brougham ;  and  the  jury 
found  that  the  plaintiffs  knew  her  to  be  a  prostitute,  and  had  lent 
the  brougham  with  a  knowledge  that  it  would  be,  as  in  fact  it  was, 
used  by  her  as  part  of  her  display  to  attract  men  :  it  was  held  that 
they  could  not  recover  (6). 

But  although  the  tenant  of  apartments  be  an  immodest  woman, 
and  the  landlord  be  aware  of  her  character,  he  may  recover  his 
rent,  if  she  receive  her  visitors  elsewhere,  and  do  not  use  his 
premises  for  immoral  purposes  (c) ;  and  a  contract  to  sell  clothes 
to  a  prostitute  (d),  or  to  wash  for  her  (e),  is  of  course  good. 

No  system  of  jurisprudence  can  with  reason  include  amongst  the 
rights  which  it  enforces,  rights  directly  resulting  to  the  person 
asserting  them,  from  the  crime  of  that  person.  Therefore,  where 
a  husband  insured  his  life  for  the  benefit  of  his  wife,  and  his  wife 
was  convicted  of  murdering  him,  it  was  said  that  the  wife  coold 
not  recover  the  insurance  money,  nor  could  her  representatiTes, 
although  it  was  held  that  the  husband's  representatives  could,  in- 
asmuch as  between  them  and  the  insurers  no  question  of  public 


160  ;  Marchioness  of  AnnandcUe  v.  Har- 
ris  (1728),  1  Bro.  P.  C.  i250  ;  ^.  C,  2  P. 
Wms.  432. 

{u)  Hall  Y.  Palmer  {lSii\  8  Hare,  532. 

Ix)  Friend  v.  Harrison  (1827),  2  C.  & 
P.  684. 

(y)  Oirardy  v.  Richardson  (1793),  1 
Eep.  13 ;  and  see  Smilh  v.  WhiU  (1866), 
L.  R.,  1  Eq.  626. 

(2)  Jennings  v.  Throgmorton  (1826), 
R.  &  M.  261. 


(a)  Howard  v.  Hodgea  (1796),  1  Selir. 
N.  P.,  13th  ed.,  80. 

{h)  Pearee  v.  Brooks  (1866),  L  B.,  1 
£z.  213. 

(c)  AppleUm  v.  Campbell  (1826),  2  C. 
&  P.  347. 

(rf)  Boivry  v.  Bennett  (1808),  1  Camp. 
848  ;  10  R.  R.  697. 

(e)  Lloyd  v.  Johnson  (1798),  1  E  *  F- 
340  ;  4  R.  R.  822. 
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polioy  arose,  their  trust  for  her  being  merely  incapable  of  per-  Ch.  XXI.  s.  3. 
fohnance  (/).     Similarly,  a  contract  of  life  insurance  is  not  en-    ^^^^^^^ 
forceable  if  the  assured  feloniously  commit  suicide  (though  not     {Crime). 
unless  it  be  so  expressly  provided,  if  he  commit  suicide  when  of  saicide. 
unsound  mind  (g)  ),  nor,  when  forgery  was  punishable  by  death,  Forgeiy. 
could  the  assignees  of  the  forger  recover  on  it  (h),  much  less  could  Murder, 
the  representatives  of  a  man  who,  having  insured  the  life  of  another 
for  his  own  benefit,  afterwards  murdered  him  for  the  sake  of  the 
insurance  money,  recover  from  the  insurers  (t). 

An  action  cannot  be  maintained  to  recover  the  price  or  value  of  Libels,  &c. 
libellous  or  immoral  pictures,  sold  by  the  plaintiff  to  the  defen- 
dant (j),  .  And  in  Poplett  v.  Stockdale  (fc),  Best,  C.  J.,  held,  that 
the  plaintiff,  a  printer,  could  not  recover  any  remuneration  for 
printing  *'  The  Memoirs  of  Harriette  Wilson,*'  it  being  a  work  of  a 
grossly  immoral  and  libellous  nature. 

Blasphemy  being  an  indictable  offence,  and  attacks  on  Chris-  Blasphemy. 
tianity,  however  decent,  by  a  person  brought  up  as  a  Christian^  S^JJ^^' 
being  indictable  by  statute,  9  &  10  W.  3,  c.  82  (in  Rev.  Stats,  c. 
iS),  it  has  been  held  that  a  contract  to  let  rooms  for  the  delivery  of 
lectures  may  be  justifiably  broken  on  the  ground  that  the  lectures 
would  represent  that  the  character  of  Christ  is  defective  and  the 
Bible  no  more  inspired  than  any  other  book  (2). 

An  agreement  may  be  held  void  as  against  publio  policy,  but  not  Against  public 
unless  it  manifestly  contravene  publio  policy,  and  be  injurious  to 
the  interests  of  the  state  (m) ;  and  where  an  agreement  is  contrary  Contract 
to  the  poUcy  of  the  English  law  our  Courts  will  not  enforce  it,  ™^^  *^~^^- 
although  it  was  entered  into  in  a  foreign  country,  by  the  law  of 
which  it  was  valid  {n). 

(b)  Restraint  of  Trade. 

It  was  laid  down  in  the  learling  case  of  Mitchel  v.  Reynolds  (o).  Contracts 
that  a  bond  to  restrain  oneself  from  trading  in  a  particular  place,  if  r^fi^nt^of 
made  upon  a  reasonable  consideration,  is  good,  though  if  it  be  on  t™de  void. 

Mitchel  V. 
Egynolds, 

(/)  Cfleaver  v.  Mutual  Eeserve  Fund  6  R.  R.  840. 
LifeAaaociatitm,  [1892]  1  Q.  B.  147,  C.  A.  {k)  PopleU  v.  Stockdale  (1825),  R.   & 

{g)  See  ffom  v.  Angto-Australian  Co.  M.  837. 
(1861),  80  L.  J.,  Ch.  511.  {D  Coimn  v.  Milbotim  (1867),  L.  R., 

*'  A  stipulation  to  uphold  a  policy  in  2  Ex.  230.    How  far  blasphemy  is  still  a 

any  snch  case"  [of  death  by  felonious  common  law  offence,  see  iZ.  y.  Hamsey 

inicide,    or   by  the    hands    of  justice]  and  Foote  (1883),  C.  &  E.  126,  and  the 

"would,  it  is  said,  be  contrary  to  sound  comments  thereon  in  Shortt  on  Litera- 

policy:"    Bunyon  on    Life  Assurance,  ture  and  Art,  Pt.  IV.,  Ch.  II. 
p.  96.  (m)  See  per  Best,  C.  J.,  Richardson  v. 

(h)  Amicable  Assurance  Society  r.  Bol-  Mellish  (1824),  2  Biiig.  229,  242  ;  Roche 

land,  Faimileroy's  case  (1838),  4  Bligh,  v.  O'Brim  (1810),  1  Ball  &  B.  330. 
N.  S.  194.  (n)  Per  Frj',  J.,  Rousillon  v.  RousiUon 

(i)  Fringe   of    Wales  Association   v.  (1880),  14  Ch.  D.  351  (champagne  trade). 
Fdlmer  (1859),  25  Beav.  605.  (o)  Mitchel  v.  Reynolds  (1711),  1   P. 

iJ)  Fores  v.  Johnes  (1802),  4  Esp.  97  ;  Wms.  181 ;  1  Sm.  L.  C. 
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Contracts 

(Restraint  of 

Trade), 

MUchel  V. 
BeynoUh. 


Review  of 
authorities. 

Daviea  v. 
Davies, 


NordenfeU 
Case. 


WhUaJcer  v. 
Howe, 


no  reasonable  consideration  or  to  restrain  a  man  from  trading  at  all, 
it  is  void ;  and  judgment  was  given  for  the  plaintiff  on  a  bond  not 
to  trade  as  a  baker  within  the  parish  of  St.  Andrew's,  Holborn,  for 
5  years,  or  to  pay  502.  to  the  plaintiff.  Since  Mitchel  v.  Reynolds 
the  cases  have  been  numerous  and  occasionally  conflicting,  with  a 
great  preponderance  however  in  the  favour  of  upholding  the  validity 
of  restraints  when  contested.  The  questions  raised  have  mainly 
arisen  from  the  sale  of  the  goodwill  of  a  business,  from  the  dis- 
solution of  a  partnership,  or  from  the  engagement  of  a  servant,  the 
seller  agreeing  not  to  compete  with  the  buyer,  the  partner  agreeing 
not  to  compete  with  the  firm,  or  the  servant  agreeing  not  to  com- 
pete with  the  master,  within  a  specified  area  or  during  a  limited 
time,  or  both. 

The  principal  authorities  and  the  general  policy  of  the  law  of 
"  restraint  of  trade,"  were  very  fully  discussed  in  1887  by  the 
Court  of  Appeal  in  Davies  v.  Davies  (p),  in  which  it  was  held  that 
an  agreement  by  a  retiring  partner  in  a  firm  of  galvanisers  to  retire 
from  the  business  as  far  "  as  the  law  allows  "  was  too  vague  to  be 
enforced,  and  in  1894  by  the  House  of  Lords  in  NordenfeU,  app. 
V.  Maxim  NordenfeU  Guns  and  Ammunition  Co.,  resps.  (g),  where  it 
was  held  that  a  covenant  not  to  trade  anywhere  except  on  behalf  of 
the  company  as  a  manufacturer  of  guns  or  ammunition  for  25  years 
was  not,  having  regard  to  the  nature  of  the  business  and  the 
limited  number  of  customers  for  the  guns  and  ammunition  for 
war  which  it  was  the  main  business  of  the  company  to  supply, 
wider  than  was  necessary  for  the  protection  of  the  company,  nor 
injurious  to  the  public  interests  of  this  country ;  and  was  therefore 
valid  and  enforceable  by  injunction.     Many  of  the  judgments  in 
the  NordenfeU  Case  emphatically  recognise  that  the  law  of  the 
subject  has  been  gradually  growing  in  the  direction  of  liberaUty  in 
correspondence  with,  and  in  proportion  to,  the  gradually  changing 
circumstances  of  trade.    No  prior  authority  was  expressly  over- 
ruled ;  but  any  prior  authority  not  having  a  tendency  to  weaken 
the  invalidity  of  contracts  in  restraint  of  trade,  may  be  said  to  have 
been  shaken.     One  celebrated  authority,  Whitaker  v.  Howe  (f),  in 
which  Lord  Langdale  granted  an  interlocutory  injunction  restraining 
a  London  attorney  and  solicitor  who  had  sold  his  business  on  the 
terms  that  he  would  not  practise  anywhere  in  Great  Britain  for 
20  years,  but  had  resumed  business  in  London,  was  pronounced  by 
Bowen,  L.  J.,  itx  the  Court  of  Appeal,  to  be  "  inexplicable,''  and 
appears  to  have  been  thought  by  Lord  Herschell  to  be  donbtfnl, 


{p)  Davies  v.  Dames  (1887),  36  Ch.  D. 
859,  C.  A. 

{q)  NordenfeU  v.  Maxim,  NordenfeU, 
JtCt  Co,,  [1894]  A.    C.   535,   affii-miug 


judgmeot  below,  which  had  reversed  that 
of  Homer,  J.,  [1893]  1  Ch.  680. 

(r)   WhUaker  v.  Hovoe  (1841),  3  Betr. 
383. 
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but  by  Lord  Macnagkten  to  have  been  right.     However  this  may  be,  C^*  ^^^'  ^-  ^• 
the  following  extract  from  Lord  Macnaghten'a  view  of  the  general  ^^^^1^* 
law  will  be  found  serviceable  : —  {BestrairU  of 

Trade). 
The  true  view  at  the  present  time,  I  think,  is  this  : — The  public  have  an  „  T^   - 
interest  in  every  person's  carrying  on  his  trade  freely;'  so  has  the  individual.  Loj^  Mac- 
All  interference  with  individual  liberty  of  action  in  trading,  and  all  restraints  naffhten'a 
of  themselves,  if  there  is  nothing  more,  are  contrary  to  public  policy  and  there-  J?  '^®°J'  ^ ,, 
fore  void.    That  is  the  general  rule.    But  there  are  exceptions  :  restraints  of  q^  ^ 

trade  and  interference  with  individual  liberty  of  action  may  be  justified  by 
the  special  circumstances  of  a  particular  case.     It  is  a  sufficient  justification, 
and  indeed  it  is  the  only  justification,  if  the  restriction  is  reasonable;  reasonable 
that  is,  in  reference  to  the  parties  concerned,  and  reasonable  in  i*eference  to 
the  interests  of  the  public,  so  framed  and  so  guarded  as  to  afford  adequate 
protection  to  the  party  in  whose  favour  it  is  imposed,  while  at  the  same  time 
it  is  no  way  injurious  to  the  public.    That,  I  think,  is  the  fair  result  of  all  the 
authorities.    But  it  is  not  to  be  supposed  that  the  result  was  reached  all  at 
once.    The  law  has  changed  much  even  since  Mitchel  v.  Reynolds.     It  has 
become  simpler  and  broader  too.    It  was  laid  down  in  Mitchel  v.  Reynolds, 
that  the  Court  was  to  see  that  the  restriction  was  made  upon  a  good  and 
adequate  consideration,  so  as  to  be  a  proper  and  useful  contract     But  in  time 
it  was  foimd  that  the  parties  themselves  were  better  judges  of  that  matter  than 
the  Court,  and  it  was  held  to  be  sufficient  if  there  was  a  legal  consideration  of 
value ;  though,  of  course,  the  quantum  of  consideration  may  enter  into  the 
question  of  the  reasonableness  of  the  contract.    For  a  long  time  exceptions 
were  very  limited.    As  late  as  1793  it  was  argued  that  a  restriction  which 
included  a  country  town,  and  extended  ten  miles  round  it,  was  so  wide  as  to 
be  unreasonable.    It  was  said,  and  apparently  said  with  truth,  that  up  to  that 
time  restrictions  had  been  confined  to  the  limits  of  a  parish  or  to  some  short 
distance,  as  half  a  mile.    But  Lord  Kenyon,  in  his  judgment,  observed  that  he 
did  not  see  that  the  limits  in  question  were  necessarily  unreasonable.    "  Nor 
do  I  know,"  he  added,  "  how  to  draw  the  Une.''    The  doctrine  that  the  area 
of  restriction  should  correspond  with  the  area  within  which  protection  is  re- 
quired is  an  old  doctrine.    But  it  used  to  be  laid  down  that  the  correspondence 
must  be  exact,  and  that  it  was  incumbent  on  the  plaintiff  to  shew  that  the 
restriction  sought  to  be  enforced  was  neither  excessive  nor  contrary  to  public 
policy.     Now  the  better  opinion  is  that  the  Court  ought  not  to  hold  the  con- 
tract void  unless  the  defendant  made  it  plainly  and  obviously  clear  that  the 
plaintiff's  interest  did  not  require  the  defendant's  exclusion  or  that  the  public 
interest  would  be  sacrificed  if  the  proposed  restraint  were  upheld  («). 

From  the  Nordenfelt  Case  and  other  cases  not  covering  the  same 
ground,  it  is  submitted  that  the  main  rales  of  the  law  of  restraint 
of  trade  may  now  (1896)  be  stated  as  follows : — 

1.  A  restraint  is  not  void  unless  it  extends  further  than  is  General  mle. 
necessary  for  the  reasonable  protection  of  the  party  for  whose  pro- 
tection it  has  been  agreed  to,  or  is  injurious  to  the  public  interests 
of  this  country  {t),  or  is  agreed  to  even  though  unj^r  seal,  without 
a  consideration  of  some  legal  value  (u). 

(#)  TaUis  V.  Tallis  (1853),  1  E.  &  B.  (w)  See  MiddUton  v.  Brown  (1878),  47 

391,  418,  is  cited  for  this.  L.  J.,  Ch.  411,  C.  A. 

(t)  Nordenfelt  Case,  ubi  supra. 
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rUegaX,  d-e., 
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{Restraint  of 

Trade), 

Law,  not  fact. 

Enforceable 

though 

damages. 

Not  contrary 
to  law. 

Trade  secrets. 


Severability. 

Restriction 
on  clerk 
trading  in 
business  of 
late  employer 
without  his 
consent. 

Perls  V. 
Saalfeld. 


Distance  by 
map. 


2.  The  reasonableness  or  unreasonableness  of  any  restraint,  is  a 
question  for  a  Court  and  not  in  any  case  for  a  jury  (x),  and  the 
reasonableness  depends  on  all  the  circumstances,  which  must  be 
weighed  in  each  case  (y). 

8.  A  restraint  if  valid,  is  enforceable  by  injunction  notwith- 
standing a  stipulation  for  payment  of  liquidated  damages  in  case  of 
breach  and  the  defendant's  willingness  to  pay  such  damages  (z). 

4.  An  agreement  in  restraint  of  trade,  if  bad,  is  only  not  enforce- 
able by  law,  and  is  not  contrary  to  law  (a). 

6.  A  covenant  against  the  disclosure  of  trade  secrets  is  not 
within  the  rules  as  to  restraint  of  trade,  and  may  be  unlimited  (b). 

6.  A  restraint  may  be  partly  good  and  partly  bad  (c). 

It  also  appears  that  an  agreement  having  the  effect  of  preventing 
a  clerk  firom  entering  into  any  business  without  the  consent  of  his 
employer  is  unreasonable  as  being  wider  than  necessary  for  the 
protection  of  the  employer,  and  invalid.  This  was  held  in  Perls  ?. 
Saalfeld  (d),  where  the  clerk  correspondent  and  book-keeper  of  the 
plainti£[  agreed  with  him  not  to  accept  another  situation  as  clerk  or 
agent,  nor  to  establish  himself  within  fifteen  miles  of  London  for 
three  years,  without  the  written  permission  of  the  plaintiff,  such 
permission  not  to  be  withheld  if  it  could  be  proved  to  the  satisfac- 
tion of  plaintiff  that  the  clerkship  or  agency  was  not  with  a  com- 
peting firm  and  also  that  the  defendant  would  after  establishing 
himself,  deal  in  goods  other  than  those  of  the  plaintiff  for  at  least 
three  years. 

The  cases  in  the  foot-note  (in  all  of  which  the  restriction  was 
upheld)  may  also  be  referred  to  with  advantage  (e). 

As  to  space,  the  distance  from  any  point  mentioned  must  be 
measured  by  a  straight  line  on  the  map  (/). 


{x)  Tallis  V.  Tallis  (1853),  1  K  &  B. 
391,  413. 

(y)  Badische  Anilin  und  Soda  Fabrik 
y.  SchoUf  Segner  <f?  Co.,  [1892]  8  Ch.  447, 
per  Chitty,  J. 

(2)  National  Pnpvincial  Bank  of  Eng^ 
land  V.  Marshall  (1888),  40  Ch.  D.  112. 

(a)  MogiU  Steamship  Co,  v.  MeOregor, 
[1892]  A.  C,  at  pp.  39,  46. 

(6)  Perls  V.  Saalfeld,  [1892]  2  Ch. 
149. 

(c)  Baines  v.  Geary  (1887),  85  Ch.  D. 
164 ;  The  Nordenfclt  Caae,  ubi  snp.  ; 
Mills  V.  Dunham,  [1891]  1  Ch.  580,  per 
Chitty,  J.,  observing  that  the  Conrt 
mnst  find  in  the  agreement  itself  suffi- 
cient ground  for  severance  where  there  is 
any  question  of  severing  good  from  bad  ; 
Duborcski  v.  Goldstein,  (1896)  44  "W.  R. 
486,  C.  A.  ;  40  S.  J.  492. 

(rf)  Perls  V.  Saalfeld,  [1892]  2  Ch.  149. 

(e)  Rogers  v.  Maddocks,  [1892]  8  Ch. 


346  (traveller  for  orders  in  miJt  liqaora, 
and  if  required  by  his  employer,  aerated 
waters) ; 

RowilUm  V.  RtmnlUm  (1880),  14  Ch. 
D.  851  (champagne  trade :  restraint 
unlimited  in  space,  and  limited  to  t«'o 
years  as  to  travelling,  and  ten  years  as  to 
trading) ; 

May  v.  O'NeiU  (1875),  44  L.  J.,  Ch. 
660  (solicitor  :  restraint  unlimited  in  time 
and  as  to  clients  of  plaintiff's  firm,  and 
limited  in  space  to  London,  Middlesex, 
and  £ssex) ; 

Dendy  v.  Henderson  (1855),  11  Ex. 
194  (solicitor :  restraint  over  21  milea 
from  Torquay,  for  21  years  from  cesser  of 
employment  as  mauaffing  clerk) : 

Avery  v.  Langford  (1854),  23  L.  J., 
Ch.  837  (collection  of  cases  in  Ubnltf 
form). 

(/)  Mouflet  V.  Cole  (1872),  L.  R,  8  Ex. 
32,  Ex.  Ch. 
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A  contract  to  serve  for  life  was  held  good  in  case  where  a  carrier  C^-  X^^-  ^  ^• 
sold  his  business  on  the  terms  that  he  would  serve  the  purchaser  ^^q^^^' 
as  an  assistant  for  his  life  at  a  weekly  salary  for  his  life  (//).  {Restraint  of 

Where  a  tailor's  servatit  agreed  not  to  carry  on  any  business ^ — * — 

whatsoever  within  a  limited  distance  and  during  a  limited  time,  it  i^^J  ^^ 
was  held  that  the  agreement  could  not  be  limited  to  the  business  of ''  Any 
a  tailor,  but  must  be  construed  generally  and  literally,  and  was  whatw»ver." 
therefore  bad  for  general  restraint  of  trade  Qi), 

An  agreement  by  the  seller  of  a  goodwill  not  to  carry  on  business  Solicitation 
under  the  name  or  style  of  his  old  business  has  been  held  to  prevent  tomers^by 
him  from  representing  by  circulars  that  he  is  still  carrying  on  the  seller  of 
old  business,  but  not  from  soliciting  his  old  customers  to  deal  with  ^   g^j.^^^^ 
him  in  the  new  business  (t) ;  and  an  agreement  by  a  dairyman*s 
servant  not  to  serve  his  master's  customers  at  any  time  will  be 
restricted  to  customers  who  were  such  during  the  employment  (j ). 

But  a  bankrupt  will  not  be  restrained  from  setting  up  a  fresh  By  bankrupt. 
business   and  soliciting    his   old   customers  notwithstanding   his 
trustee  has  sold  the  goodwill  of  the  bankrupt's  former  business  {k). 

A  retiring  receiver  will  not,  on  proposals  for  a  sale  of  the  business,  Receiver, 
be  restrained  from  soliciting  customers  (2). 

A  contract  by  a  dentist  not  to  practise  within  100  miles  of  York  Dentist, 
has  been  held  bad  (m). 

In  agreements  of  this  kind  with  professional  men,  the  acting  What  is 
as  salaried  assistant  to  a  surgeon  is  equivalent  to  acting  as   a  on,"  &c. 
surgeon  (n),  though  assistance  in  a  trade  without  sharing  profits 
is  different  (o),  as  also  is  assistance  where  the  clause  provides  {p) 
against    the    party  being   in   any  way  concerned,  and  a  clause 
against   competition   is  not   limited  to   active    competition,   but 
applies  to  attendance  upon  unsolicited  patients  (g).     A  business  Trading  by 
carried  on  by  a  vendor's  wife  trading  separately  has  been  held  not 
to  be  carried  on  by  him  so  as  to  render  him  liable  to  an  injunction 
restraining  him  from  "  carrying  on  or  being  in  anywise  interested  " 
in  any  business  similar  to  that  sold  (r). 


{g)  Wallis  v.  Day  (1837),  2  M.  &  W. 
278. 

(A)  Baker  v.  ffedgecoek  (1888),  39  Ch. 
D.  520,  per  Chitty,  J. 

(i)  Vernon  v.  ffallam  (1886),  84  C^i. 
D.  748,  per  Stirling,  J.,  treating  Xo^em- 
ehere  v.  Davsstm  (1872),  L.  R.,  13  £q. 
822,  as  overruled  by  Pearson  v.  Pearson 
(1884),  27  Ch.  D.  146,  C.  A.  ;  but  see 
Trego  v.  HwiUy  infra  (w),  and  Leggott  v. 
BarrtU  (1880),  15  Ch.  D.  306,  C.  A., 
disapproving  Ginesi  v.  Cooper  (1880),  14 
Ch.  D.  596. 

ij)  Baines  v.  Oeary  (1887),  35  Ch.  D. 
154. 

(i)  WaUcer  v.  MoUram  (1881),  19  Ch. 


D.  355,  C.  A. 

(Q  Irish,  In  re  (1888),  40  Ch.  D. 
49. 

(m)  Homer  v.  Graves  (1881),  7  Bing. 
735. 

(n)  PalrruT  v.  Mallet  (1887),  36  Ch.  D. 
411,  C.  A.  ;  distinguishing  Allen  v. 
Taylor,  infra. 

(o)  AlUm  V.  Taylcyr  (1871),  19  W.  R. 
556. 

(p)  HUl  V.  Hill  (1886),  55  L.  T. 
769. 

iq)  Rogers  v.  Drury  (1887),  57  L.  J., 
Ch.  604. 

(r)  Smith  V.  Hancock,  [1894]  2  Ch. 
377,  C.  A.,  Kay,  L.  J.,  diss. 
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Illegal^  <fcc., 

CwUrads 

{Restraint  of 

Trade). 

Implied  con- 
tract against 
solicitation  of 
old  customers. 

Lahoucherc 
V.  Dawson, 

Trego  v. 
Hunt 


Coach- 
masters, 
theatrical 
managers,  &c. 


Publican. 


The  vendor  of  a  goodwill  may,  without  any  express  contract,  be 
restrained  from  soliciting  his  old  customers  («),  and  though  the 
authority  of  Labouchere  v.  Datcson  («),  in  which  the  vendor  was  so 
restrained,  was  for  a  long  time  considered  doubtful  (0,  it  is  now 
settled  by  the  judgment  of  the  House  of  Lords  in  Trego  v.  Hunt  (w) 
(in  which  a  partner  had  become  such  on  the  terms  that  on  the  ex- 
piration of  the  partnership  the  "  goodwill  '*  of  the  business  should 
belong  solely  to  the  other  partner),  that  where  the  goodwill  of  a 
business  is  sold  without  further  provision,  though  the  vendor  may 
set  up  a  rival  business,  he  may  not  canvass  the  customers  of  the 
old  firm,  and  may  be  restrained  by  injunction  from  soliciting  any 
person  who  was  a  customer  of  the  old  firm  prior  to  the  sale  to  con- 
tinue to  deal  with  the  vendor,  or  not  to  deal  with  the  purchaser. 
The  ground  of  this  may  either  be  that  a  man  may  not  derogate 
from  his  own  grant,  or  that  the  vendor  had  impliedly  contracted 
not  to  solicit  custom  parted  with,  or  that  it  would  be  a  fraud  on 
the  contract  to  do  so.  **  It  is  not  right,"  observed  Lord  Mae- 
naghten,  in  his  judgment,  "  to  profess  and  to  purport  to  sell  that 
which  you  do  not  mean  the  purchaser  to  have ;  it  is  not  an  honest 
thing  to  pocket  the  price  and  then  to  recapture  the  subject  of  sale, 
and  to  decoy  it  away  or  call  it  back  before  the  purchaser  has  had 
time  to  attach  it  to  himself  and  make  it  his  own." 

A  contract  between  two  coachmasters,  not  to  oppose  each  other, 
and  to  charge  the  same  prices  (x) ;  or  not  to  run  a  coach  on  a 
particular  road  (y) ;  or  between  the  manager  of  a  theatre  and  a 
dramatic  author,  that  the  latter  should  not  write  dramatic  pieces 
for  any  other  theatre  (z) ;  or  by  a  trader,  to  sell  a  secret  in  his 
particular  trade,  and  never  again  to  practise  it  (a),  has  been  held  good. 

An  agreement  by  a  publican,  upon  good  consideration,  to  take 
beer  only  from  a  particular  brewery,  is  binding  on  him  so  long  as 
good  and  wholesome  beer  is  supplied  (b) ;  even  although  there  be 
no  agreement  by  the  brewer,  to  supply  the  publican  with  beer  (c). 
But  where  a  publican  covenanted  with  his  lessors,  who  were  brewers, 
to  take  all  his  beer  of  them,  or  their  successor  in  trade ;  and  the 
lessors  sold  their  trade  and  the  public-house,  with  other  premises, 
to  third  persons,  who  removed  the  plant,  &c.,  to  a  distance  of  two 


(a)  Laboitchere  v.  Dawson  (1872),  L. 
R,  13  £q.  322,  per  Lord  Romilly,  M.R. 

(0  JiJee  Pearson  v.  Pearson  (1884),  27 
Ch.  D.  145,  C.  A.,  per  Ba^n^allay  and 
Cotton,  L.  JJ.,  diss.  Lindley,  L.  J.,  over- 
ruled in  Trego  v.  HwiiUt  infra. 

(m)  Trego  v.  HuiU,  [1896]  A.  C.  7, 
approving  Labowihere  v.  Dawson,  supra. 

(a)  Heam  v.  Griffin  (1815),  2  Chit 
407. 

(y)  Leigkton  t.  fFales  (1838),  3  M.  & 


W.  645. 

(z)  Mom's  v.  Colman  (1812),  18  Ves. 
437  ;  11  R.  R.  230. 

(a)  Bryson  v.  Whitehead  (1822),  1  a 
k  S.  74. 

{b)  ThomUm  v.  Shcrratt  (1818),  8 
Tuunt  529  ;  ffokombe  y.  Hetoton  (1810), 
2  Camp.  391  ;  and  see  Cooper  ▼.  TwUfiU 
(1808),  3  Camp.  285,  n.  (a). 

(c)  CaU  V.  TourU  (1869),  L  R.,  4  Ch. 
654. 
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miles,  and  there  carried  on  the  business  of  brewers :  it  was  held  Ch.  XXI.  s.  3. 
that  the  trade  of  the  lessors  was  thereby  determined,  and  that  their  ^^^^fj^* 
assignee  could  not  take  advantage  of  the  coyenant,  on  the  assignee  {RestraiTd  of 
of  the  lessee  purchasing  beer  from  another  brewery  (d).  ^' 

The  grant  of  monopolies  by  the  Crown  (with  an  exception  for  Monopolies. 
''  patents  ")  is  declared  to  be  contrary  to  law  by  the  Statute  of 
Monopolies,  21  Jac.  1,  c.  8.  In  early  times  very  numerous 
statutes  were  passed  against  the  common  law  offences  of  en- 
grossing and  forestalling,  whereby  merchants  by  early  buying  and 
the  like  artificially  kept  up  prices,  but  in  1772  the  greater  part  of 
these  statutes  were  repealed  by  12  Geo.  8,  c.  71,  and  the  remainder 
were  repealed,  and  the  common  law  offences  of  badgering,  en- 
grossing, forestalling,  and  regrating  were  utterly  abolished  in  1844  Forestalling, 
by  7  and  8  Vict.  c.  24.  ^ 

There  is  no  illegality  in  an  agreement  amongst  traders  to  keep  ^^^*^^°^  °^ 
trade  in  their  own  hands,  to  the  exclusion  of  a  rival  trader,  by 
offering  rebates*  to  customers  dealing  exclusively  with  themselves, 
though  it  would  be  otherwise  if  this  were  done  to  rain  the  rival 
trader,  or  through  personal  malice  or  illwill  towards  him  (e) ;  but 
an  agreement  by  traders  to  continue  for  a  lawful  purpose  and  for  a 
specified  time,  as  with  regard  to  the  wages  and  hours  of  employ- 
ment of  their  workmen,  is  not  binding  upon  any  of  the  parties  if 
he  chooses  to  withdraw,  and  consequently  cannot  be  enforced  in 
invitum  (/) ;  and  a  rule  of  a  trade  protection  society,  that  no 
member  shall  employ  a  servant  who  had  left  the  service  of  another 
member  without  the  consent  in  writing  of  his  late  employer  till 
after  the  expiration  of  two  years,  is  similarly  invalid  (g), 

(c)  Prejudice  to  Revenue. 

Contracts  prejudicial  to  and  clearly  affecting  the  revenue  of  this  -^^F^^^tf 
country  cannot  be  enforced  (h) ;  but  contracts  merely  affecting  the  revenue. 
revenue,  or  the  commercial  regulations  or  trade  of  a,  foreign  country, 
and  not  expressly  prohibited  by  our  law,  are  valid  (i). 

(d)  Restraint  of  Marriage. 

A  contract,  the  object  or  effect  of  which  is  to  restrain  or  prevent  Contracts  in 

_.     *_  •  •         •  J  restraint  of 

a  party  from  marrying  any  person,  is  void.  marriage. 

Thus,  where  the  defendant,  by  deed,  entered  into  the  following 


(cO  Doe  v.  Held  (1880),  10  B.  &  C.  849. 

(e)  Mogul  Steamship  Co.  ▼.  McGregor^ 
[1892]  A.  G.  25,  affirming  both  judg- 
meiits  lielow 

(/)  Hilton  v.  Eekenleu  (1856),  6  E.  & 
B.  47,  Ex.  Ch.,  as  explained  in  Mogul 
Steamship  Co.  v.  McGregor,  [1894]  A.  C, 
at  p.  42. 

ig)  MvMral  Water  Bottle  and  Trade 


Protection  Society  v.  Booth  (1887),  86  Ch. 
D.  466,  C.  A. 

{h)  SmUh  v.  Mawhood  (1845),  14  M.  & 
W.  452  ;  Cope  v.  BovOanda  (1886),  2  M. 
&  W.  149. 

(t)  See  per  Lord  Abinger,  C.  B.,  Pelle- 
eat  V.  AngeU  (1885),  2  Cr.  M.  &  R.  811, 
818  ;  per  Lord  Mansfield,  C.  J.,  Hohnan 
V.  Johnson  (1775),  Cowp.  841. 
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Ch.  XXL  8.  8.  engagement : — "  I  do  hereby  promise  Mrs.  C.  L.,  that  I  will  not 

^^^ntra^*   marry  with  any  person  besides  herself;  if  I  do,  I  agree  to  pay  to 

{JUsiraiiU  of  the  said  C.  L.  1,000{.  within  three  months  after  I  shall  marry 

Marriage).    gj^y^Q^y  ^jg^ . »»  j^  ^^^  \xe\dL,  that  he  was  not  liable  to  an  action  for 

the  breach  of  such  undertaking  (A;),  the  Court  observing,  that  this 
was  not  a  covenant  "  to  marry  the  plaintiff, "  but  "  not  to  marry 
anybody  else ;  "  and  yet  she  was  under  no  obligation  to  marry 
him :  so  that  it  restrained  him  from  marrying  at  ally  in  case  she 
had  chosen  not  to  permit  him  to  marry  her.  So  a  wagering  con- 
tract, that  the  plaintiff  would  not  marry  within  six  years,  is  prima 
facie  in  restraint  of  marriage,  and  is  therefore  void  at  common  law ; 
— ^no  circumstances  appearing  to  show  that  such  restraint  was 
prudent  and  proper  in  the  particular  instance  ({)• 
Marriage  So  a  marriage   brocage   contract,  that  is,  an  undertaking   for 

^age  con-     j^^ard,  to  procure  a  marriage  between  two  parties,  is  void  (m). 


Contract  not 
to  revoke 
will : 


to  procure 
legacy,  &c., 

to  sell  an 
expectancy. 


(e)  Contracts  as  to  Wilis. 

A  contract  not  to  revoke  a  will  is  good ;  and  although,  by  the 
Wills  Act,  1837,  7  W.  4  and  1  Vict.  c.  37,  s.  18,  a  will  is  revoked 
by  marriage,  such  a  contract  is  construed  as  being  against  revoca- 
tion by  the  other  modes  of  revocation  (n). 

A  contract  to  use  influence  to  procure  a  legacy  is  bad  (o)  ;  but 
a  contract  between  expectants  to  abstain  from  using  influence  is 
good  (p) ;  and  so  is  a  contract  to  sell  an  expected  devise  (q). 


(f )  Sale  of  Offices. 

Sale  of  offices.  Contracts  for  or  respecting  the  sale  or  transfer  of  public  appoint- 
ments,— though  they  may  not  be  prohibited  in  the  particular  cases, 
by  the  statutes  relative  to  the  sale  of  public  offices  which  we  shall 
hereafter  notice  (r) — may  still  be  void  at  common  law,  as  being 
contrary  to  public  policy  {s). 

Thus,  where  the  defendant, — in  consideration  that  the  plaintiff, 
who  was  master  joiner  in  one  of  his  Majesty's  dockyards,  would 
procure  himself  to  be  superannuated, — undertook,  in  case  he,  the 
defendant,  should  succeed  the  plaintiff  as  master  joiner,  to  allow 
him  the  extra  pay  from  the  yard  books :  it  was   held  that  this 


{k)  Lowe  V.  Peers  (1768),  4  Burr.  2225; 
affirmed  in  error,  Wilmot,  364 ;  and  see 
£aker  v.  Hliite  (1690),  2  Vem.  216. 

(I)  HaHley  v.  Rice  (1808),  10  East, 
22  ;  10  R.  R.  228. 

(m)  See  Hall  v.  Potter  (1695),  8  Lev. 
411 ;  Keai  v.  Allen  (1707),  2  Vem.  688  ; 
Cole  V.  Gibam  (1750),  1  Ves.  603 ;  Co. 
Litt.  206  b,  n.  1. 

(n)  Robinson  v.  Ommanney  (1883),  21 
h.  D.  780. 


(o)  Debenham  v.  Ox  (1749),  1  Ves.  sen. 
275. 

i'p)  Higgins  v.  mil  (1887),  56  L.  T. 
426. 

(q)  Cook  V.  Field  (1850),  15  Q.  B. 
460. 

(r)  See  post,  s.  5  {e). 

{s)  See  Richardson  v.  Mellish  (1824),  2 
Bing.  229 ;  and  per  Lord  Henley,  C, 
Jfarris  7.  McCullock  (1768),  Ambl.  4S2. 
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agreement,  having  been  made  without  the  knowledge  of  the  Navy  ch.  XXI.  s.  8. 
Board,  to  whom  the  appointment  belonged,  was  void  (t).     So,  a  Illegal,  Ac., 
recommendation  to  an  office  in  the  king's  household,  though  of  a      /^^  ^^f 
private  nature,  and  not  within  the  stat.  5  &  6  Edw.  6,  c.  16,  was       Offices). 
held  not  to  be  a  legal  consideration  for  a  contract  (u).     Nor  could 
an  action  be  maintained  upon  an  agreement  for  the  sale,  by  the 
owner,  of  the  command  of  a  ship  in  the  East  India  Company's 
service,  made  without  the  sanction,  and  in  violation  of  the  bye-laws 
of  the  Company  {x).     So,  Lord  Hardwicke  refused  to  carry  into 
execution,  an  agreement  to  assign  the  fees  of  the  office  of  keeper 
of  Bridewell,  and  the  profits  of  a  tap-house  connected  with  the 
prison  (y).     And  where  a  clerk  of  the  peace, — appointed  by  the 
corporation  of  a  borough  under  the  Municipal  Corporation  Act, 
and  having  fees  attached  to  his  office, — entered  into  an  agreement 
with  the  corporation,  to  receive  a  salary  and  account  to  them  for 
the  fees :  it  was  held  by  Wood,  Y.-C,  that  this  agreement  was 
void  on  the  ground  of  public  policy  (z). 

But  there  may  be  a  partnership  in  the  profits  of  an  office,  as  was  Partnership 
held  in  Sterry  v.  Clifton  (a) .  ^  ^®^' 


(g)  Interference  with  Jvstice. 

It  is   an   indictable  offence   at   common   law  to  agree  not  to  Contracts 
prosecute  a  felon  (6) ;  any  corrupt  taking  of  a  reward  to  help  to  couree"oi  *  ^ 
recover  property  obtained  either  by  felony  or  misdemeanour  is  itself  justice. 
a  felony  (c),  and  proceedings  on  penal  statutes  cannot  be  com-  ^^'^  ^- 
ponnded  without  leave  of  the  Court  {d). 

Analogously,  any  contract  which  can  prevent  or  impede  the  due 
course  of  public  justice  is  invalid  (e),  as  appears  from  the  leading 
case  of  Collins  v.  Blantem  {e),  in  which  an  agreement  not  to  appear 
and  give  evidence  at  the  trial  of  an  indictment  for  perjury  was  held 
bad;  and  from  many  subsequent  cases,  especially  Keir  v.  Lee- 
man  (/),  in  which  the  prosecution  was  for  riot  and  obstruction  of  a 
public  officer,  and  Windhill  Local  Board  v.  Vint  (gf),  in  which  it 
was  for  interference  with  and  obstructing  a  public  road. 

And  the  rule  on  this  subject  would  appear  to  be,  that  in  mis- 


(0  Parsons  v.  Thompaati  (1790),  1  H. 
Bi  322. 

(i4)  HamngUm  y.  Du  ChaUl  (1781),  1 
Bro.  C.  0.  124. 

(x)  BlaeYord  v.  Presttm  (1799),  8  T. 
R.  89  ;  4  k  R.  598 ;  and  see,  farther, 
Jiiehardstm  v.  MeUiah  (1824),  2  Biug. 
229  241   247   258. 

(y)  Methwold  vl  WaZbank  (1750),  2 
Yea.  288. 

(z)  CoTjMration  of  Liverpool  Y,  Wright 
(1859),  28  L.  J.,  Ch.  868. 

(a)  SUrry  v.  ClifUm  (1860),  9  C.  B. 


180,  and  post,  p.  602. 

(6)  See  lUg,  v.  Burgess  (1886),  16  Q. 
B.  D.  141. 

(c)  Larceny  Act,  1861,  24  &  26  Vict. 
c.  96,  s.  101. 

(d)  18  £112.  c.  6,  a.  3  ;  andaeeChitty'a 
Statutes,  6th  ed.,  tit.  "  Penal  AetioTis," 

(e)  See  Collins  v.  Blantem  (1767),  2 
Wils.  341 ;  1  Sm.  L.  C. 

(/)  Keir  v.  Leeman  (1846),  9  Q.  B. 
871. 

ig)  Windhm  Local  Board  v.  Vint 
(1890),  46  Ch.  D.  351,  C.  A. 


574 


Chap.  XXI. — Illegal,  Void,  and  Voidable  Contracts. 


Ch.  XXL  8.  3. 

Illegalf  <6c.. 

Contracts 

(IrUerfereTice 

with  J'ustice), 


Invalidating 
stipulation 
need  not  be 
express. 


Jone$y, 

Mcrwneih' 

shire 

Building 

Society, 


Payment  of 
debt  by  debtor 
himself. 


What  com- 
promises 
valid. 

Keir  v. 
Letnutn, 


demeanours  which  involve  damages  to  an  injured  party,  for  which 
he  may  maintain  an  action,  it  is  competent  for  him,  notwith- 
standing they  are  also  of  a  public  nature,  to  compromise  or  settle 
his  private  damage  in  any  way  he  may  think  fit  (h) ;  but  that  an 
agreement  for  suppressing  evidence,  or  for  stifling  or  compounding 
a  criminal  prosecution  or  proceeding  for  a  felony,  or  for  a  mis- 
defneanour  of  a  public  nature,  e.g.,  perjury,  or  the  like,  is  void  (t). 

The  invalidating  stipulation  not  to  prosecute,  &c.,  need  not  be 
expressed,  but  may  be  implied.  Thus,  where  a  son  forged  his 
father's  name  as  indorser  to  notes,  and  the  forgery  having  been 
discovered,  the  father  agreed  to  mortgage  his  property  to  the 
holders  in  consideration  of  the  notes  being  delivered  up,  the 
House  of  Lords  held  the  agreement  to  be  void  (k).  And  in  Jones 
V.  Merionethshire  Permanent  Benefit  Building  Society  (t),  the  cases 
on  this  branch  of  the  subject  are  reviewed  by  Vaughan  Williams,  J. 
There  the  secretary  of  a  building  society  who  had  made  default 
and  was  threatened  by  the  society  with  a  prosecution  for  embezzle- 
ment, applied  for  assistance  to  the  plaintiffs,  his  brother-in-law 
and  mother-in-law,  who  undertook,  in  their  desire,  known  to  the 
directors,  to  prevent  prosecution  of  the  secretary,  to  make  good  the 
greater  part  of  his  debt  for  the  expressed  consideration  that  the 
society  would  not  sue  him  for  such  part.  It  was  held  to  be  an 
implied  term  of  the  agreement  that  there  should  be  no  prosecution, 
and  two  promissory  notes  given  by  the  plaintiffs  were  ordered  to  be 
set  aside. 

But  there  is  a  great  distinction  between  the  cases  where  a 
probably  embezzling  or  stealing  debtor  pays  the  debt  himself,  and 
the  cases  where  a  third  person,  who  is  under  no  obligation,  pays  it 
for  him.  Although  the  creditor  may  have  threatened  prosecution, 
an  agreement  by  the  debtor  to  pay  or  give  security  for  the  debt 
may  be  perfectly  valid,  it  being  open  to  any  creditor  to  obtain  pay- 
ment of  a  debt  justly  due  to  him,  and  it  is  not  enough  to  show  that 
the  creditor  was  induced  to  refrain  from  prosecuting,  but  it  is 
requisite,  in  order  to  invalidate  the  agreement,  to  show  clearly  that 
there  was  an  invalidating  consideration  for  it  (m). 

But  the  private  rights  of  an  injured  party  may  be  made  the 
subject  of  agreement,  in  cases  where,  by  the  previous  conviction 


(h)  Per  Cnr.,  Keir  v.  Lceman  (1846), 
9  Q.  B.  371,  395,  Ex.  Ch. 

{i)  Id.  ;  Clubb  v.  Ilutson  (1865),  18 
C.  B.,  N.  S.  414  (false  pretences) ;  £dg- 
eombe  v.  JUKid  (1804),  5  East,  294  ;  7  K. 
R.  700. 

(k)  Williams  Y,  Bayley  (1866),  L.  R., 
1  H.  L.  200 ;  and  see  IVallace  v.  Hard- 
acre  (1807),  1  Camp.  45  ;  10  R.  R.  6'J9. 


(Z)  Jones  V.  Merionethshire  PermanaU 
Benefit  Building  Society,  [1891]  2  Ch.  587, 
per  Vauglian  Williams,  J.,  explaining 
and  diRtin};uif<liing  Ward  ▼.  Lloyd  (1844), 
6  M.  &  G.  785,  and  Flower  y.  Sadkr 
(1882),  10  Q.  B.  D.  672. 

(m)  See  Flower  v.  SadUr  (1882),  10 
Q.  B.  D.  572,  C.  A.  ;  Jones  r.  Merioneth' 
^ire,  ctr.,  ISociety,  supra. 
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of  the   defendant,  the  rights  of  the  public  have  been  preserved  Ch.  XXI.  s.  8. 
inviolate  (n).     Thus,  where   the  defendant, — who  h^  been  con-   ""^^^Ji^*' 
victed  before  magistrates  for  a  breach  of  the  excise  laws, — gave  {InierfereTice 
to  the  plaintiff, — to  whom  a  warrant  had  been  directed  to  levy  ^^^  Justice). 
the  penalties  on  the  defendant's  goods, — a  promissory  note  at  two 
months  for  the  amount,  in  order  to  redeem  his  goods  :  it  was  held 
that  the  note  so  given  was  valid  (o).     And  it  seems  to  be  a  general  Valid 
rule,  that  where  the  offence  may  be  made  the  subject  of  an  action 
as  well  as  of  an  indictment,  and  civil  and  criminal  proceedings  are 
accordingly  taken,  an  agreement  to  pay  the  costs  of  the  action, 
on  its  being  stopped,  is  binding,  provided  the  costs  of  the  criminal 
proceedings  be  not  included  in  the  arrangement,  and  it  be  no  part 
of  the  bargain  that  the  indictment  should  be  abandoned  (p). 

So,  a  contract  made  for  the  purpose  of  preventing  the  erection  Nuisance. 
or  continuance  of  a  public  nuisance,  has  been  said  to  be  good ; 
although  part  of  the  consideration  be  the  forbearance  to  prosecute  for 
the  inconvenience  already  sustained  (q). 

So  a  contract  entered  into,  for  the  purpose  of  procuring  the  Liberation 
liberation  of  a  person  from  custody  under  process  which,  although  o^n  at^h-  ^ 
criminal  in  form,  is  merely  ancillary  to  civil  proceedings, — e.g.,  an  "^®°*- 
attachment  issued  against  a  receiver,  for  non-payment  of  a  balance 
certified  to  be  due  from  him, — has  been  held  valid  (r). 

It  has  also  been  said  that,  in  the  case  of  an  assault,  the  injured  Assault. 
party  may  undertake  not  to  prosecute  on  behalf  of  the  public  (s). 
But  even  if  this  be  so,  it  is  clear  that  the  same  rule  will  not  apply 
where  the  assault  was  coupled  with  a  riot,  or  with  the  obstruction  Hiot. 
of  a  public  officer  (t). 

An  agreement  to  pay  money,  in  consideration  of  a  party  using  Procurement 
his  interest  to  procure  the  pardon  of  a  convict,  is  not  binding  {u). 

Nor  is  an  agreement  to  pay  a  sum  of  money  to  a  party,  in  con-  Withdrawal 
sideration  of  his  withdrawing  a  petition  which  he  had  presented  to  petition!^^ 
the  House  of  Commons,  against  the  return  of  a  member  on  the 
ground  of  bribery  (x). 

An  agreement  by  a  shareholder  in  a  company  which  is  being  Winding-up. 
compulsorily  wound  up,  that  in  consideration  of  a  sum  of  money, 

(»)  Per  Cur.,  Keir  v.  Leeman  (1846),  9  476. 

Q.   B.   871,  394,   Ex.   Ch.  ;    Beeley  v.  (r)  See  Brett  v.  Close  (1812),  16  East, 

Wingfield  (1809),  11  East,  46  ;  10  R.  R.  293. 

431  ;  and  see -Bo^jw  V.  Townsmd  {l^n)^  (s)  Keir  v.  Leeman  (1846),  9  Q.  B. 

7  Taunt.  422  ;  18  R.  R.  521.  371,  395  ;  Elw(yrthy  y.  Bird  (1826),  2  S. 

(o)  Sugars  v.  Brinkworth  (1814),    4  &  S.  372. 

Camp.  46  ;  and  see  PilkingUm  v.  Green  if)  Keir  v.  Leeman  (1846),  9  Q.   B. 

(1800),  2  B.  &  P.  151.  871,  395,  Ex.  Ch. 

(p)  fianitnflrv.  Coopew  (1816),  1  Stark.  {n)  Narinan  v.   Cole  (1800),   8  Esp. 

467;  BayL  on  Bills,  6th  ed.,  509,  510,  253. 

IL  41.  (aj)  Coppock  V.  Bower  (1838),  4  M.  k 

{q)  FaUowes  v.  Taylor  (1798),  7  T.  R.  W.  361. 
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cgal,  <Sx,f 
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with  Justice). 


t( 


Answering 
matters." 

Bankruptcy, 

Mihxer,  Ex 
parte. 


Divorce. 


Bail. 

Conduct  of 
criminal  pro- 
ceeding so 
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Lownd  V. 
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he  would  endeavour  to  postpone  the  making  of  a  call,  or  would 
support  the  claim  of  a  creditor,  is  illegal,  as  being  contrary  to  the 
policy  of  the  Winding-up  Acts  (y). 

And  so  is  an  agreement,  the  consideration  for  which  was  the 
forbearing  to  further  prosecute  an  application  to  the  Court,  to 
compel  a  solicitor  to  answer  the  matters  of  an  affidavit  (z). 

All  "  composition  *'  agreements  between  a  debtor  and  creditor  of 
a  preferential  character  are  void.  The  essence  of  such  agreements 
is  equality  between  the  creditors,  consequently  a  creditor  who  has 
executed  a  composition  deed  is  entitled  to  repudiate  it,  if  he  after- 
wards discovers  that  other  creditors  have  been  induced  to  execute 
the  deed  by  means  of  a  secret  bargain  for  a  payment  to  them  in 
excess  of  the  composition,  even  if  the  bargain  was  made  after  his 
own  execution  of  the  deed  (a).  Similarly  agreements  for  the  with- 
drawal of  opposition  to  the  discharge  of  a  bankrupt  are  bad  (6). 

Also,  in  divorce,  a  bond  by  an  adulterer  who  had  seduced  the 
obligee's  wife  to  pay  money  in  consideration  of  the  husband  for- 
bearing to  petition  is  void  (c). 

A  contract  with  bail  to  indemnify  him  is  bad  (d). 

A  bond  founded  upon  a  consideration  including  promises  that 
criminal  proceedings  should  be  so  conducted  that  the  name  of  a 
certain  person  should  not  be  mentioned,  or  should  be  mentioned 
in  such  a  way  as  not  to  damage  him,  was  held  to  be  founded 
partly  on  an  illegal  consideration,  and  it  was  recognised  as  an 
established  principle  that  any  contract  having  a  tendency,  however 
slight,  to  affect  the  administration  of  justice  is  illegal  and  void  (e). 


(h)  Maintenance  and  Champerty, 

Maintenance.  Maintenance  of  suits  is  when  one  officiously  intermeddles  in  a 
Bradlaiigh  v.  suit  depending  in  any  Court,  which  no  way  belongs  to  him,  by 
mamtammg  or  assisting  either  party  with  money  or  otherwise,  to 
prosecute  or  defend  it(/).  It  is  indictable  both  at  common  lai^ 
Champerty,  and  by  Statute,  and  is  also  actionable  (flf).  Champerty  is  the 
purchasing  a  suit  or  right  of  action  of  another  person ;  or  rather, 
it  is  a  bargain  by  some  person,  with  a  plaintiff  or  defendant,  to 
divide  the  land  or  other  matter  sued  for  between  them,  if  they  pre- 

(c)  Brown  v.  Brim  (1875),  1  Ex.  P.  5. 

(d)  Herman  v.  Jeuchner  (1885),  15  Q. 
B.  D.  561 ;  and  p.  90,  ante. 

(c)  Lound  V.  Qrimwade  (1888),  39  Ch. 
D.  605,  per  Stirling,  J. 

(/)  See  Bradlaugh  v.  NewdegaU 
(1883),  11  Q.  B.  D.  1  ;  AlabaMtr  t. 
Harness,  [1895]  1  Q.  B.  339,  in  both  of 
which  cases  it  was  held  that  an  action 
for  maintenance  lay. 

{g)  Id. 


(y)  Elliott  y.  Richardson  (1S70),  L.  R., 
5  C.  P.  744  ;  followed  in  LouTidy.  Qrim- 
toade  (1888),  39  Ch.  D.  605. 

(«)  Pool  V.  Bousfield  (1807),  1  Camp. 
55  ;  10  R.  R.  633. 

(o)  MUner,  Ex  parte,  Milner,  In  re 
(1885),  15  Q.  B.  D.  605.  For  other  cases 
on  this  subject,  see  the  numerous  works 
on  Bankruptcy. 

(6)  See  SfcKeiva7i  y.  Sanderson  (1875), 
L.  R.,  20  Eq.  65. 
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vail  at  law ;  whereupon  that  person,  who  is  called  the  champertee,  Ch.  XXI.  s.  3. 
agrees  to  carry  on  the  party's  suit  at  his  own  expense  (ft).     This   ^^^^^* 
also  is  a  criminal  offence  both  at  common  law  (t)  and  by  statutes  {Interference 
declaratory  thereof  (A:) ,  and  would  seem  also  to  be  actionable.  ti^A  Justice). 

All  contracts  involying  either   maintenance  or  champerty  are 
void. 

But  it  is  not  maintenance  to  assist  a  person  in  his  suit  on  Assistance  on 
charitable  grounds,  although  the  assistance  may  have  been  given  ^,^^^3^ 
without  an  inquiry,  which  if  it  had  been  made,  would  have  led  to  ^  relatives, 
the   conclusion  that    there  was  no   reasonable  ground    for    the  maintenance, 
proceedings   assisted  (Z).     Nor   is  it   maintenance   to  assist  near 
relatives  or  dependents  (m). 

Intention  is  the  essence  of  maintenance ;  and  where  several  per-  Intention  is 
sons  agree  to  uphold  each  other  in  resisting  a  claim,  it  is  not  ^f  mainte- 
maintenance  if  they  do  so  under  a  bond  fide,  though  erroneous,  nance. 
belief  that  they  are  uniting  to  defend  a  common  interest  (n),  and 
even  an  advertisement  to  persons  interested  for  subscriptions  to 
defend  a  suit  is  open  to  no  objection  (o). 

But  an  agreement  by  a  solicitor  to  agree  with  his  client  to  Agreements 
receive,  in  consideration  of  advances  towards  the  expenses  of  an  J^  ^  *^  "" 
action  a  sum,  above  his  legal  costs,  commensurate  with  his  own  Hopwood, 
outlay  and  exertions,  and  the  benefit  resulting  to  his  client  there- 
from (p),  and  so  is  an  agreement  to  take  no  costs  on  condition  of 
retaining  half  the  amount  that  should  be  recovered  (g),  though  an 
agreement  to  take  no  costs  without  any  condition  is  good  (r) ;  while 
even  a  bond  fide  purchase  by  a  solicitor  from  his  client  of  the 
subject-matter  of  a  suit  pendente  lite  is  void  as  against  the  policy 
of  the  law(«).     Thus  in   Wood  y.  Dowries  (t)  beneficial  contracts  fFoodr. 
and  conveyances  obtained  by  an  attorney  from  his  client  during  their  ^^°^^- 
relation  as  such,  were  decreed  by  Lord  Eldon  to  stand  as  a  security 
only  for  what  was  actually  due,  and  the  purchases  by  the  attorney 
were  declared  to  be  a  trust  on  the  ground  that  an  attorney  can  take 
nothing  from  his  client  pending  the  suit  saving  his  demand.     But 
it  has  been  held  that  a  solicitor  may  lawfully  take  from  his  client 


(A)  Per  Williams,  J.  Anderson  v. 
Raddiffe  (1860),  £.  6.  &  £.  82o,  Ex. 
Ch. 

(»)  See  Master  t.  Miller  (1791),  4  T. 
R.  at  p.  840,  per  Buller,  J.  ;  2  R.  R.  399. 

{k)  See  3  £d.  1,  c.  25  ;  13  Ed.  1,  st  1, 
c.  49  ;  32  Hen.  8,  c.  9,  Chit.  SUt., 
6th  eel.,  tit.  "Champerty." 

{V)  Harris  v.  Brisco  (1886),  17  Q.  B. 
D.  504. 

(fit)  Id. ;  and  see  Bradlaugh  v.  Newde- 
ffotCf  supra. 

(n)  Findan  v.  Parker  (1848),  11  M.  & 
W.  675  (action  hy  attorney  on  bill  for 

C.C. 


defending  one  of  several  tithe  suits  agreed 
to  be  defended  in  common). 

(o)  Plating  Co.  t.  Farquharson  (1881), 
17  Ch.  D.  49. 

(o)  Earle  v.  Hopwood  (1861),  9  C.  B., 
N.  S.  666. 

(q)  Re  Masters  (1835),  4  Dowl.  18. 

(r)  Jenning$  v.  Johnson  (1878),  L.  R, 
8  C.  P.  426. 

(5)  Simps(m  v.  Lamb  (1857),  7  £.  &  B. 
84 ;  fFood  v.  Downes  (1811),  18  Ves. 
120 ;  11  R.  R.  160. 

(0  JFood  V.  Dotmes  (1811),  18  Ves. 
120  ;  11  R.  R-  160. 
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a  sectirity  upon  property  which  is  the  sabject-matter  of  an  iMtion 
for  advances  abready  made  and  costs  already  due  in  the  action  {u) ; 
and  it  is  expressly  enacted  by  s.  10  of  the  Attorneys  and  Solicitors 
Act,  1870,  88  &  84  Vict.  c.  28,  that  a  solicitor  ''  may  take  security 
from  his  client  for  his  futore  fees,  charges,  and  disbursements,  to  be 
ascertained  by  taxation  or  otherwise." 

!  It  is  also  provided  by  s.  11  of  the  same  Act,  which  by  s.  4 
allows  solicitor  and  client  to  agree  for  a  fixed  remuneration  in  lieu 
of  costs,  that : — 

"  Nothing  in  this  Act  contained  shall  be  construed  to  give  validity  to  any 
purchase  by  an  attorney  or  solicitor  of  the  interest  or  any  part  of  the  interest 
of  his  client  in  any  suit,  action,  or  other  contentious  proceeding  to  be  brought 
or  maintained,  or  to  give  validity  to  any  agreement  by  which  an  attorney  or 
solicitor  retained  or  employed  to  prosecute  any  suit  or  action,  stipulates  for 
payment  only  in  the  event  of  success  in  such  suit,  action,  or  proceeding." 

«  The  object  of  this  enactment  is  to  provide  against  champerty, 
and  an  agreement  between  solicitor  and  client,  that  the  solicitor 
should  receive  ten  per  cent,  on  the  value  of  property,  if  it  should 
be  recovered,  is  pure  champerty  {x). 

Hutley  V.  HutLey  (y)  is  a  good  modern  instance  of  other  kinds  of 
agreement  being  held  bad  for  champerty.  There  a  brother  of  the 
defendant,  and  a'  coiisin  of  the  plaintiff,  had  bequeathed  property 
to  other  persons  than  the  plaintiff  and  defendant  by  a  will  which 
the  plaintiff  believed  revoked  a  former  will  by  which  property  bad 
been  bequeathed  to  the  plaintiff,  and  he  promised  to  share  with 
the  plaintiff  half  the  property  which  might  come  to  the  defendant 
by  reason  of  proceedings  to  contest  the  will,  in  consideration  that 
the  plaintiff  would  advance  money  for  the  proceedings.  See.  The 
property  was  recovered,  but  the  defendant  declined  to  relinquish 
th%  half  as  agreed.  The  agreement  was  held  to  be  void  for 
champerty,  notwithstanding  that  the  plaintiff  was  a  relation  of  the 
defendant,  and  had  some  collateral  interest  in  the  suit. 

In  Stanley  v.  Jones  {z),  T.  S.  covenanted  to  communicate  to  the 
defendant  all  such  information  as  he,  T.  S.,  possessed  or  could 
procure,  to  substantiate  the  defendant's  claims  against  R.  M.  and 
W;  S.  E. ;  in  consideration  of  which,  the  defendant  covenanted  to 
pay  T.  S.  one-eighih  part  of  such  sum  as  should  be  recovered  from 
B.  M.  and  W.  S.  E. :.  and  it  was  held  the  agreement  was  illegal,  as 
amounting  to  champerty.    But  in  Williams  v.  Protheroe  (a), — ^where 


(t^)  Anderson  v.  Eadcliffe  (1858),  E. 
B.  &  E.  806,  Ex.  Ch.      ' 

(a;)  See  Attorney  and  Solicitors  Act, 
1870,  In  re  (1876),  1  Ch.  D.  673,  per 
Jeasel,  M.  R.,  obiter. 

(y)  Sutley  v.  Hutley  (1873),  L.  R,,  8 


Q.  B.  112.  See  also  James  v.  Kerr 
(1888),  40  Ch.  D.  i49. 

(z)  Stanley  v.  Jones  (1831),  7  Bing. 
369. 

(a)  Williams  v.  Protheroe  (1829),  8  Y. 
&  J.  129,  Ex.  Ch, 
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it  was  agreed  between  the  vendor  and  purchaser  of  an  estate,  that  Qa.  XXI.  s.  8. 
the  purchaser,  bearing  the  expense  of  certain  suits  which  had  ^^^'J^*' 
been  commenced  by  the  vendor  against  an  occupier,  for  bygone   (InUr/erenee 
rent,  should  have  the  rent  so  to  be  recovered,  and  also  any  sum  ^^    «/»"<*<»)» 
that  might  be  recovered  for  dilapidations ;  and  that  the  purchaser  Champerty- 
might,  at  his  own  expense,  use  the  name  of  the  vendor  in  any 
action  he  might  think  fit  to  commence  against  the  occupier,  for 
arrears  of  rent  or  dilapidation ; — it  was  held,  that  the  agreement 
was  not  void,  as  amounting  to  champerty. 

Nor  is  it  champerty  for  some  of  the  creditors  of  a  bankrupt  to 
agree  with  the  trustee  that  an  action  of  the  bankrupt  should  be 
carried  on  at  their  private  expense,  on  the  terms  of  receiving  a 
larger  share  of  the  fruits  of  the  action  than  they  would  have 
received©. 

The  sale  of  a  mere  right  to  litigate  is  bad(c);   but  the  sale  Sale  of  right 
of  property  which   cannot  be   got  at   without  Utigation — e.g.,  a      *^8*te. 
conveyance   of  property  whether  voluntary  or  for  valuable  con- 
sideration which  the  vendor  has  previously  conveyed  by  a  deed 
voidable  in  equity,  is  not  bad  for  champerty,  but  good  (d). 

An  agreement  bad  for  champerty  if  made  here,  and  to  be  per-  Agreement  in 
formed  here,  is  not  the  less  void  because  made  in  a  foreign  country,  ^^^y^ 
e.^.,  France,  where  such  a  contract  would  be  good  (e). 


(i)  Miscellaneous  Cases. 

An  agreement  to  fight  is  void,  as  tending  to  create  a  breach  of  Agreement  to 
the  peace  (/).  ^^^ 

An   agreement,  the  natural   effect  of  which   is   to   induce   a  indncementof 
public  officer  to  neglect  his  duty,  is  invalid.     Thus  an  agreement  f^^eglect*^' 
between  the  town  clerk  and  clerk  of  the  peace  of  a  borough,  and  duty. 
an  attorney,  that  the  former  would,  for  reward  to  him,  recommend 
the  latter  to  parties  who  might  want   an  attorney,  to   conduct 
prosecutions  arising  in  the  town  clerk's  office,  is  illegal  (^).     So, 
although  an  engagement  to  indemnify  a  sheriff  in  the  execution  Sheriff. 
of  a  lawful,  or  apparently  lawful  act,  is  good  (h) ;  yet  where  the 
act  to  be  done  by  him  would  be  a  plain  violation  of  his  duty,  an 
agreement  to  protect  him  from  the  consequences  is  void(t).     An 

(h)  Ouy  T.  Churchill  (1888),  40  Ch.  D.  Bell  (1822),  1  Bing.  1. 

481  ;  Seear  v.  Lawaon  (1880),  15  Ch.  D.  ig)  See  Bughcs  y.  StcUham  (1825),  i 

426,  C.  A.  B.  &  0.  187. 

(c)  Prosxr  v.  Edmonds  (1835),  1  Y.  &  (h)  Arundel  v.  Oa/rdiner  (1622),  Cro. 
C.  Ex.  481.  Jac.   652  ;   per  Powell,  J.,  Blaekett  v. 

(d)  Dickinson  v.  Burrell  (1866),  L.  R.,  Crisaop  (1698),  1  Ld.  Ravm.  278. 

1  Sq.  837.  {i)  See  Beaw/age's  case  (1613),  10  Co. 

(e)  Orell  v.  Levy  (1864),  16  C.  B.,  N.       99, 100 ;  Featkerston  v.ffutchin8on{1590), 
S.  78.  Cro.  El.  1 99 ;  Martyn  v.  Blythman  (1611), 

(/)  Bull.  K.  P.  16 ;  and  see  HwU  v.      Yelv.  197. 
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indemnity  bond,  given  to  the  sheriff  in  a  case  of  disputed  property 
in  goods,  to  induce  him  to  execute  or  not  to  execute  &  fieri  facias 
against  such  goods,  is  clearly  lawful.  But  a  bond  given  to  a 
sheriff  by  A.  and  others, — the  condition  of  which  recited  that  the 
sheriff,  by  virtue  of  a^i./a.,  had  taken  in  execution  the  goods  of 
A.,  upon  a  judgment  against  him ;  and  that  the  sheriff,  at  the  re- 
quest of  A.,  had  quitted  possession,  and  agreed  to  return  nviUa  bona 
and  then  to  indemnify  the  sheriff  for  so  doing, — seems  to  have  been 
considered  illegal  (A;). 

So  a  contract  by  a  British  subject,  to  ensure  an  enemy  against 
loss  by  capture  made  by  British  ships,  is  unlawful ;  and  such  a  con- 
tract cannot  be  enforced,  even  although  it  was  entered  into  before 
the  commencement  of  hostilities  (Q. 

So  a  policy  of  insurance,  on  goods  shipped  from  an  enemy's  port 
on  board  a  neutral  ship, — such  goods  having  been  purchased  in  the 
enemy's  country  by  the  agent  of  the  assured,  after  hostilities  had 
commenced, — has  been  held  to  be  void  (m). 

So  an  agreement,  entered  into  for  the  purpose  of  evading  a  public 
statute,  is  void.  Thus,  an  agreement  entered  into,  in  order  to  get 
a  person  admitted  to  practise  as  an  apothecary,  after  serving  an 
apprenticeship  for  two  years  only,  instead  of  five  as  required  by  the 
statute,  is  void  (n).  So,  an  agreement  is  void,  whereby  A.,  B.  and 
G.  agree  to  purchase  a  ship,  which  is  to  be  registered  in  the  names 
of  A.  and  B.  only  (o). 

So,  an  agreement  between  the  promoters  of  a  railway  company 
and  a  landowner,  that  the  former  should  deviate  from  the  line  pro- 
posed by  their  bill,  and  pay  the  latter  a  sum  of  money,  in  considera- 
tion of  his  withdrawing  his  opposition  to  such  bill,  is  valid, — at  all 
events  if  it  do  not  appear  that  the  parties  intended,  by  so  agreeing, 
to  practise  a  fraud  either  on  some  individual,  or  on  the  Legisla- 
ture (/>).  And  a  similar  agreement,  made  between  a  landowner 
and  a  railway  company ^ — in  order  to  induce  the  former  to  with- 
draw his  opposition  to  a  bill  which  was  being  promoted  by  the  com- 
pany, authorising  them  to  construct  a  new  line, — ^has  also  been 
held  to  be  good  {q). 


•  (At)  Wright  v.  L(yrd  Vemey  (1788),  8 
Dougl.  240. 

{I)  Furtado  v.  Rodgers  (1802),  8  B.  & 
P.  191 ;  6  R.  R.  752. 

(m)  Poto  V.  Bell  (1800),  8  T.  R.  648  ; 
5  R.  R.  452 ;  and  see  The  Hoop  (1799), 
Rob.  Adm.  Rep.  196,  201. 

(w)  ProU  V.  Wiggins  (1836),  8  Scott, 
601.    See  55  Geo.  8,  c.  194,  s.  15. 

(o)  BaUersby  v.  Smyth  (1818),  8  Madd. 


110. 

(jp)  Simpson  v.  Lord  Sowden  (1843),  9 
C.  &  F.  61 ;  and  see  Shrciosbnry  and 
Birmingham  Bail.  Co.  v.  London  and 
North  Western  BaU.  Co.  (1861),  17  Q.  B. 
652  ;  Edwards  v.  Cfrand  Junction  Bail 
Co.  (1886),  1  My.  &  Or.  660. 

iq)  Tayhr  y.  Chichester,  dx,.  Bail  Ok 
(1870),  L.  R.,  4  H.  L.  628. 
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Ch.  XXL  s.  4. 
Sect.  4. — Contracts  Void  on  the  Ground  of  Fraud.  lUegah  <*«•• 

•^  Cmtracts 

(a)  Generally.  ^^^^'  - 

Fraud  renders  a  contract  voidable  cib  initio,  both  at  law  and  in  ^ect  of 

Pan         1      ' 

equity,  whether  such  fraud  were  committed   by  one  of  the  con-  general, 
tracting  parties  upon  the  other,  or  by  both  upon  persons  not  parties 
thereto ;  for  the  law  will  not  sanction  dishonest  views  and  practices, 
by  enabling  an  individual  to  acquire  any  right  or  interest  by  means 
thereof  (r). 

But  until  the  party  defrauded  disaffirms  the  contract  it  remains 
good  («),  and  a  stipulation  in  a  building  contract  not  to  attempt  to 
set  aside  the  certificates,  &c.  of  the  architect  on  any  charge  of  fraud 
has  been  held  good,  though  such  a  stipulation  would  not  hold  good 
in  the  case  of  a  contract  induced  by  fraud  or  necessarily  leading  to 

fraud (0« 

The  fraud  of  an  authorised  agent  will  render  voidable  a  contract  Fnud  ot 
made  by  him  for  his  principal  {u).  Nor  is  there  any  difference  in  ^^^  ' 
its  effect  between  a  misrepresentation  by  an  agent,  which  is 
collateral  to  the  contract,  and  one  which  is  embodied  in  the  con- 
tract,— the  fraud  of  the  agent  in  either  case,  if  committed  in  the 
coarse  of  his  employment,  rendering  the  contract  voidable  as  against 
the  principal,  without  its  being  shown  that  he  was  privy  to  it  {x). 
So  any  surreptitious  dealing  between  one  principal,  and  the  agent 
of  another  principal,  is  a  fraud  on  such  other  principal,  and  entitles 
him,  if  he  comes  in  time,  to  have  the  contract  rescinded ;  or,  if  he 
elects  not  to  have  it  rescinded,  to  have  such  other  adequate  relief 
as  the  Court  can  give  him  (y). 

But  a  Court  of  Equity  will  not  rescind  a  contract  on  the  ground  Proof, 
of  fraud,  without  the  clearest  proof  of  such  fraud ;  nor  unless  it 
appear  that  the  contract  was  based  on  the  misrepresentations  com- 
plained of  (z). 

(r)  See  Femwi'%  ease  (1602)»  8  Co.  77,  cbeqner  Chamber,  BarurUk  y.  Engluh 

78  ;  per  Lord  Mansfield,  C.  J.,  Bright  v.  Joint  Stock  Bank  (1867),  L.  R.,  2  Ex. 

Eynan  (1757),  1  Burr.  891.  259,  265. 

(«)  Dawes  y.  Harness  (1875),  L.  R,  {x)  See  Barvnck  y.  English  Joint  Stock 

10  C.  P.  166 ;   Clavgh  y.  London  and  Bank  (1867),  L.  R.,  2  Ex.  259,  265,  Ex. 

yorth   Western  Rail,  Co.  (1871),  L.  R.,  Ch. ; /S^un/{  y.  JTin&r&o^Aam  (1878),  L.  R., 

7  Ex.  26,  34,  where  it  is  laid  down  that  8  Q.  B.  244,  254  ;  Maekay  y.  Commsrdal 

where  there  is  a  right  to  elect,  the  party  Bank  of  New  Brunswick  (1874),  L.  R.,  5 

is  not  boand  to  elect  at  once,  so  long  as  P.  C.  894,  411,  412  ;   Stoire  y.  Frands 

he  can  wait  without  injariDg  others,  but  (1877),  3  App.  Cas.  106  ;  Weir  y.  Bamett 

when  he  has  once  elected  it  is  final ;  and  (1^77),  3  Ex.  D.  32  ;  Weir  v.  Bell  (1877), 

aee  per  Lord  Blackburn,  in  Scarf  y.  Jar'  Id.  238,  C.  A.  ;  Cargill  v.  Bower  (1878), 

dins  (1882),  7  App.  Cas.  845,  at  p.  860  ;  10  Ch.  D.  502,  614. 

and  as  to  laches,  see  Allcard  y.  Skinner  {y)  Per  James,  L.  J.,  Panama^  <&&, 

(1887),  86  Ch.  D.  146,  C.  A.  Telegraph  Co.  y.  India  Rubber,  dsc^  Works 

(t)  Tvllis  y.  Jaesan,  [1892]  8  Ch.  441.  Co.  (1875),  L.  R.,  10  Ch.  515,  626. 

(tt)  Per  Lord  Campbell,  Wildey.Gibson  (z)  Attwood  y.  Small  (1888),  6  C.  & 

(1848),  1  H.  L.  C.  605,  616 ;  per  WiUes,  F.  232. 
J.,  deUyering  the  judgment  of  the  Ex- 
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Nor  will  this  relief  be  granted,  where  the  party  seeking  it  is  not 
able  to  put  those  against  whom  it  is  sought,  into  the  same  situation 
in  which  they  stood  when  the  contract  was  entered  into  (a).  So  if 
a  party,  with  knowledge  of  all  the  facts,  yoluntarily  act  on  a  contract 
which  is  Toidable  on  the  ground  of  fraud,  a  Court  of  Equity  will 
not  afterwards  rescind  it  at  his  instance  (&).  And  where  a  joint 
stock  company  sued  a  shareholder  for  coals,  and  the  defendant 
pleaded  that  he  was  induced  to  become  a  shareholder  by  the  fraud 
of  the  plaintiffs :  this  plea  was  held  bad,  because  it  did  not  show 
that  the  defendant  had,  on  discoTcring  the  fraud,  avoided  the  con- 
tract by  which  he  became  shareholder  (c). 

As  to  the  time  within  which  the  party  defrauded  is  at  liberty  to 
rescind  the  contract,  it  is  said,  that  so  long  as  he  has  made  no 
election,  he  retains  the  right  to  elect,  subject  to  this,  that  if,  in  the 
interval  whilst  he  is  deliberating,  an  innocent  third  party  has 
acquired  an  interest  in  the  subject-matter  of  the  contract ;  or  if,  in 
consequence  of  his  delay,  the  position  even  of  the  wrongdoer  is 
affected,  it  will  preclude  him  from  exercising  his  right  to  rescind  ((£) ; 
and  mere  lapse  of  time,  without  rescinding,  may  furnish  conclusive 
evidence  that  a  party  has  determined  to  affirm  his  contract  (e). 

The  person  who  was  guilty  of  the  fraud,  may  not  avoid  the 
contract  on  the  ground  thereof  (/) ;  so  that,  where  a  contract  ia 
fraudulent,  it  may  be  valid  as  between  the  parties  thereto,  although 
void  in  so  far  as  it  affects  the  rights  of  others.  Thus,  where  a 
man  has  executed  a  bill  of  sale  of  his  goods,  it  is  not  competent  to 
either  of  the  parties  thereto  to  impeach  it,  on  the  ground  that  it 
was  given  to  defeat  the  claims  of  creditors  (g). 

Where  a  man  put  his  name  to  a  bill  or  note,  intending  thereby 
to  become  a  party  thereto,  a  person  whose  own  title  to  the  bill  or 
note  is  defeasible  on  the  ground  of  fraud,  may  still  confer  a  title 
thereto  on  an  innocent  third  party ;  and  such  party  may,  in  his 


(a)  Urquhart  ▼.  Maq>heraon  (1878),  8 
App.  Cas.  881,  887  ;  Houldsworth  y. 
City  of  Glasgow  Bank  (1880),  5  Id.  317. 

{b)  See  Ormea  y.  Beadel  (1860),  80 
L.  J.,  Ch.  1,  App.  ;  per  James,  L.  J., 
SharpUy  r.  Loidh  and  East  Coast  Bail, 
Co.  (1876),  2  Ch.  D.  668,  686,  C.  A, 

(c)  Deposit  Life  Assurance  y.  Ayscough 
(1856),  6  £.  &  B.  761 ;  and  see  Bwlch-y' 
Plwm  Lead  Mining  Co,  y.  Baynes  (1867), 
L.  R.,  2  Ex.  824. 

{d)  Per  Mellor,  J.,  deUyering  the  judg- 
ment of  the  Court  of  Exch.  Chamb., 
Clmigh  y.  London  and  North  Western 
Bail,  Co.  (1871),  L.  R.,  7  Ex.  26,  Ex. 
Ch.  ;  per  Lord  Blackburn,  Erlanger  y. 
Keio  Sombrero  Phosphate  Co.  (1878),  8 
App.  Cas.  1218,  1278  ;  Morrison  v.  Um^ 
versal  Marine  Insurance  Co.  (1878),  L. 


R.,  8  Ex.  197,  Ex.  Ch.  ;  and  see  /»  n 
Cape  Breton  Co,  (1886),  29  Ch.  D.  796, 
C.  A,  and  Ladytoell  Mining  Co.  y. 
Brookes  (1887),  85  Ch.  D.  400,  C.  A 

(e)  Per  Mellor,  J.,  Chugh  y.  Lvsdm 
and  North  Western  Bail,  Co.  (1871), 
L.  R.,  7  Ex.  26,  85  ;  Lindsay  Petroleum 
Co.  y.  ffurd  (1874),  L.  R.,  5  P.  C.  221, 
240  ;  and  see  Allcard  v.  Skinner  (1887), 
86  Ch.  D.  145,  C.  A. 

(/)  Per  Lord  Tenterden,  C.  J.,  Jones 
y.  Tales  (1829),  9  B.  &  C.  532,  688;  and 
see  Doe  d.  Boberis  y.  Boberts  (1819),  2B. 
t  Al.  867  ;  20  R.  R.  477 ;  Philpotts  r. 
Philpotts  (1860),  10  C.  B.  85. 

ig)  Bessy  y.  Windham  (1844),  6  Q.  B. 
168  ;  and  see  Deady  y.  Harrison  (1816), 
1  Stark.  60. 
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turn,  confer  a  title  to  the  bill  or  note,  even  on  one  who  has  notice  ^^-  ^^^*  *•  *• 
of  the  original  fraud,  provided  he  was  no  party  to  such  fraud  (h).       ^cotUrw^* 

{Fraud), 

(b)  Misrepresentation  and  Concealment. 

Fraud  generally  consists,  either  in  the  misrepresentation ,  or  in  In  what 
the  conceilment  of  a  material  fact.  consis™*^ 

But  it  is  extremely  difficult  to  lay  down  any  general  principle  by 
which  to  apply  this  rule,  inasmuch  as  what  does  or  does  not  amount 
to  fraud  in  any  particular  case,  depends  very  much  on  the  facts  of 
the  case  itself,  on  the  relatiye  situation  of  the  parlies,  and  on  their 
means  of  information. 

In  settling  the  law  on  this  subject  it  has,  on  the  one  hand,  been 
the  aim  of  our  Courts  to  repress  dishonesty ;  whilst,  on  the  other, 
they  have  required  that,  before  relieving  a  party  from  a  contract  on 
the  ground  of  fraud,  it  should  be  made  to  appear  that,  in  entering 
into  such  contract,  he  exercised  a  due  degree  of  caution  (t) — ^for, 
Vigilantibus  et  non  dormientibus  succurrunt  jura.     Thus,  if  there  Patent  defect, 
be  a  patent  defect  in  a  manufactured  article,  and  the  purchaser  has 
an  opportunity  of  inspecting  it,  but  neglects  to  do  so ;  he  cannot 
charge  the  manufacturer  with  fraud,  because  he  did  not  point  out 
such  defect  (k).     So,  if  a  purchaser,  choosing  to  judge  for  himself.  Caveat 
do  not  avail  himself  of  the  knowledge  or  means  of  knowledge  open  *^^^' 
to  him,  or  to  his  agent,  he  cannot  be  heard  to  say,  that  he  was 
deceived  by  the  vendor's  representations, — ^the  rule  in  such  cases 
being  caveat  emptor ;  and  the  knowledge  of  his  agent  being  as  bind- 
ing on  him  as  his  own  knowledge  (Q.     So  where  a  person  who  had 
taken  shares  in  a  mining  company,  filed  his  bill  to  set  aside  the 
contract,  on  the  ground  that  he  had  been  induced  to  take  the  shares 
by  false  representations  made  by  the  defendants  as  to  the  character 
and  value  of  the  mine ;  but  it  appeared  that  he  had  been  present  at 
the  first  meeting  of  the  company,  that  he  had  visited  the  mine,  and 
that  he  had  had  as  full  an  opportunity  as  the  defendants,  of  ascer- 
taining the  real  state  and  prospects  of  the  mine :  the  Court  held 
that  the  bill  must  be  dismissed  (m).     And  where  a  man  purchases 
shares  in  a  company  on  the  faith  of  the  prospectus,  and  is  thereby 
referred  to  any  document  which  would   show  the  untruth  or  in- 
accnracy  of  any  of  the  statements  contained  in  such  prospectus, 

{h)  Masters  v.  Ibberson  (1849),  8  C.  B.  {k)  HorrfaU  v.  Thomas  (1862),  1  H. 

100  ;  and  see  MarsUm  y.  AUen{\%^\),  8  &  C.  90. 

M.  &  W.  494  ;  Barh&r  v.  Richards  (1861),  (Q  AUtoood  v.  Small  (1888),  6  C.  &  F. 

6  Exch.  «8  ;  May  ▼.  Chajpmom  (1847),  16  232. 

M.  &  W.  S65,  360.  (m)  Jennings  ▼.  BrouglUon  (1853),  22 

{%)  See  per  Tindal,  C.  J.,  Shrewsbury  L.  J.,  Ch.  585  ;   afl&rmed  by  the  Lords 

T.  Bloufnt  (1841),  2  Scott,  K.  B.  588.  Justices,  on  appeal,  23  id.  999 
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bat  chooses  not  to  make  use  of  his  means  of  knowledge ;  he  cannot 
afterwards  be  heard  to  complain  that  he  has  been  deceived  by  the 
alleged  misstatements  (n). 

But  whereyer  one  person  misrepresents  a  material  fact, — ^ihat  is, 
a  fact  which  is  substantially  the  consideration  for  the  contract, — 
and  which  is  peculiarly  within  his  own  knowledge  (o) ;  or  conceals 
a  material  fact  which  it  was  his  duty  to  communicate  (p) ;  and  it  is 
shown  that  the  concealment  or  other  deception  was  practised  with 
respect  to  the  particular  transaction  (q) ;  such  transaction  will  be 
voidable  on  the  ground  of  fraud. 

So  it  is  said  that,  when  once  it  is  established  that  there  has  been 
a  fraudulent  misrepresentation  or  wilful  concealment,  by  which  a 
person  has  been  induced  to  enter  into  a  contract ;  it  is,  in  general, 
no  answer  to  his  claim  to  be  relieved  from  such  contract,  to  say 
that  he  might  have  discovered  the  truth  by  proper  inquiry  (r) : 
though  in  cases  of  mere  non-communication,  the  party  not  usin^' 
such  means  of  discovery  as  are  open  to  him  may  have  no  right  to 
complain  (s). 

And  where  one  party  has  induced  another  to  act  on  the  faith  of 
several  representations  made  to  him,  any  one  of  which  he  has  made 
fraudulently ;  he  cannot  set  up  the  transaction,  by  showing  that 
every  other  representation  was  truly  and  honestly  made  {t). 

So  a  man  may  avoid  a  deed  or  other  instrument,  which  he 
was  induced  to  execute  by  a  firaudalent  misrepresentation  of  its 
contents  (u). 

And  if  the  party  who  executes  an  instrument  in  such  circam- 
stances,  has  not  been  guilty  of  negligence  in  so  doing,  he  may 
avoid  it,  not  only  as  against  him  who  made  the  fraudulent  mis- 
representation, but  as  against  a  third  party  who  has  acted  inno- 
cently, on  the  faith  of  the  instrument  being  genuine.    Thus,  where 


(n)  Per  Lord  Chelmsford,  C,  Hallows 
V.  FernU  (1868),  L.  R.,  8  Ch.  467. 

(o)  AUvDood  V.  Small  (1838),  6  C.  &  F. 
282  ;  per  Erie,  J.,  Mallalieu  v.  Hodgson 
(1861),  16  Q.  B.  689,  712  ;  per  Cur. 
fFilson  V.  fFilson  (1838),  6  Scott,  640, 
673  ;  and  see  Evans  t.  Edmonds  (1853), 
13  C.  B.  777  ;  Canham  v.  Barry  (1855), 
16  id.  697  ;  OeddesY.  Pennington  (1817), 
6  Dow,  169. 

(p)  Per  Bramwell,  B.,  Horsfall  v. 
Thomas  (1862),  1  H.  &  C.  90,  100. 
SembUf  that  one  who  enters  into  a  con- 
tract, is  bound  to  disclose  anything 
which  may  disable  him  from  performing 
his  contract.  Per  Littledale,  J.,  Jiex  v. 
Inhabitants  of  Taunton,  St.  James  {1829), 
9  B.  &  C.  831. 

{q)  Per  Tindal,  C.  J.,  Oreen  v.  Oosdsn 
(1841),  8  M.  &  G.  446.  But  a  contract 
for  the  sale  of  fixtures  in  a  public-honse, 


has  been  held  to  be  avoided  by  a  misre- 

Sresentation  as  to  the  amount  of  basiDess 
one  at  the  house,  although  the  oontnct 
excluded  the  good-will ;  Hutehinsim  t. 
MorUy  (1839),  7  Scott,  841. 

(r)  Per  Lord  Chelmsford,  C,  Cadral 
RaU,  Co.  of  Venezuela  y.  JTiseA  (1867), 
L.  R.,  2  H.  L.  99,  120 ;  and  see,  per 
Turner,  L.  J.,  Kisch  y.  Central  Rail.  Co. 
of  Venezuela  (1866),  84  L.  J.,  Ch.  546, 
662. 

(*)  New  Brunswick,  «!*.,  Co.  ▼.  Cemy- 
heare  (1862),  9  H.  L.  C.  711. 

(0  Per  Lord  Cran  worth,  L.  J.,  Rey»t^l 
V.  Sprye  {nf*2),  21  L.  J.,  C.  638,  660, 
App. 

{u)  Foster  y,  Maekinnon  (1869),  L.  S.. 
4  C.  P.  704  ;  Com.  Dig.  FaU,  B.  2 ;  per 
Bayley,  B.,  Edwards  v.  Brown  (1881),  1 
C.  &  J.  307. 


Sect.  4. — ^Fraud  and  Misbepresentation  (C!oncealment). 


585 


the  defendant's  signature  to  a  bill  of  exchange  was,  without  any  ^^-  ^^^'  *•  *• 
negligence  on  his  part,  obtained  by  a  fraudulent  misrepresentation     q^^^'' 
that  he  was  signing  a  guarantee,  and  in  the  hood  fide  belief  by  him  (Misrqn-eagnr^ 

that  this  was  the  fact :  it  was  held  that  he  could  set  up  this,  as  a —I — 

defence  to  an  action  on  the  bill  by  an  innocent  holder  for  yalue  (x). 

So  it  is  questionable  whether  a  misrepresentation  as  to  the  legal  Or  its  legal 
effect  of  an  agreement  does  not  avoid  the  same,  as  against  a  party 
who  has  been  induced  to  enter  into  it  by  means  of  such  misrepre- 
sentation (y). 

But  it  has  been  held,  that  the  right  to  relief  on  the  ground  of  Misrepresen. 
misrepresentation  does  not  extend  to  the  case  where  the  alleged  matter  of 
misrepresentation  consisted  in  a  statement  of  law  which  turns  out  ^^' 
to  be  incorrect  (z). 

Again,  it  would  now  appear  to  be  settled,  notwithstanding  some  Legal  with- 
decisions  to  the  contrary  (a),  that  legal  without  moral  fraud, — that  fraud  will  not 
is,  that  a  statement  false  in  fact,  but  not  so  to  the  knowledge  of  ^  g^^^fd 
the  party  making  it,  and  not  made  with  intent  to  deceiye, — will  not 
in  general  invalidate  a  contract  (6).    But  if  a  party,  for  a  fraudulent 
purpose,  state  a  fjBU)t  which  is  untrue,  and,  without  knowing  it  to  be 
untrue,  he  does  not  at  the  time  believe  it  to  be  true,  this  is  both  a 
legal  and  a  moral  fraud  (c). 

And  where  the  representation  expressly  or  impliedly  forms  part  Rule  where  a 
of  the  contract  between  the  parties,  or  where  a  fact  is  concealed  ^nted  or  con- 
which  is  material  to  the  contract,  it  is  not  essential,  in  order  to  cealed  forms 

part  01,  or  is 

render  such  contract  invalid,  that  there  should  have  been  moral  material  to 
fraud  in  making  such  representation,  or  in  concealing  the  fact  (d).       co°<^f*ct. 
Thus,  if  the  vendor  or  lessor  of  land  knows  of  and  conceals  a  fact, 
of  which  the  purchaser  or  lessee  has  no  knowledge,  and  such  fact 
is  material  to  the  validity  of  the  title,  he  will  be  relieved  in  equity 


(x)  Foster  v.  Maekimion  (1869),  L.  R., 
4  C.  P.  704  ;  and  see,  per  Mellish,  L.  J. , 
Bunter  v.  JValUrs  (1871),  L.  R.,  7  Ch. 
75,  87. 

ly)  See  Hirtchfield  r.  London,  Brighton 
and  South  Coast  Bail.  Co.  (1876),  2  Q.  B. 
D.  1  ;  Letms  ▼.  Jones  (1825),  4  B.  &  C. 
506. 

(z)  Per  Wood,  V.-C,  Eashdall  v.  Ford 
(1866),  L.  R.,  2  £q.  750.  It  would  seem, 
however,  that  a  faUure  of  consideration 
may  be  diown  to  have  arisen,  as  well  from 
a  misrepresentation  of  a  matter  of  law,  as 
from  a  misrepresentation  of  a  matter  of 
fact ;  SouthaU  v.  Bigg  (1851),  11  C.  B. 
481. 

(a)  Per  Lord  Abinger,  C.  B.,  Com/oot 
V.  Fowke  (1840),  6  M.  &  W.  858  ;  Fuller 
V.  Wilson  (1842),  3  Q.  B.  58 ;  JSvans  y. 
Collins  (1844),  5  Q.  B.  804,  Ex.  Ch. 

(6)  Per  Parke,  B.,  T?um  ▼.  Bigland 


(1858),  8  Exch.  725  ;  Moens  v.  Heyworth 
(1842),  10  M.  &  W.  147  ;  Taylor  v.  Ash- 
ton  (1843),  11  M,  k  W.  401  ;  Evans  v. 
Collins  (1844),  5  Q.  B.  804,  Exch.  ; 
Bawlings  y.  Bell  (1845),  1  C.  B.  951 ; 
OrmrodY,  ffuth{lSi5\  14  M.  &  W.  651  ; 
and  see  Benham  v.  United  Ouarantee  Co. 
(1852),  7  Exch.  744  ;  Barley  y.  JFalford 
(1846),  9  Q.  B.  197,  208  ;  Freeman  v. 
Baker  (1888),  5  B.  &  Ad.  797  ;  Early  v. 
OarreU  (1829),  9  B.  &  C.  928  ;  PolhiU  v. 
Walter  (1832),  8  B.  &  Ad.  114. 

(c)  Per  Cur.,  Taylor  v.  Ashton  (1843), 
11  M.  k  W.  401,  415 ;  and  see,  per 
Maule,  J.,  3ean8  v.  Edmonds  (1853),  13 
C.  B.  777,  786  ;  per  Lord  Cairns,  B^ese 
Bicer  Silver  Mining  Co.  v.  Smith  (1869), 
L.  R.,  4  H.  L.  79. 

{d)  See  per  Parke,  B.,  Moens  v.  Hey- 
worth  (1842),  10  M.  &  W.  147,  157. 
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against  the  lease  or  purchase  (e).  And  so,  in  the  case  of  in- 
suranceSf  the  policy  is  made  upon  an  implied  contract,  that  everj- 
thing  material  known  to  the  assured  should  he  disclosed  by 
them  (/) ;  and  the  only  question  for  the  jury  in  snch  cases  is, 
whether  or  not  any  particular  fact  was  material,  and  not  whether 
the  assured  thought  or  belieyed  it  to  be  so  (g)> 

So,  if  one  party  to  a  contract  has  made  a  representation  to  the 
other,  on  the  faith  of  which  he  has  agreed  to  enter  into  the  con- 
tract ;  and  before  the  contract  is  entered  into,  the  facts  are 
materially  altered  to  the  knowledge  of  the  party  who  made  the 
representation,  but  not  to  that  of  ibe  other  party ;  and  the  latter 
stands  by,  and  allows  the  former  to  enter  into  the  contract  in  the 
belief  that  the  facts  continue  to  exist  as  represented,  he  may  avoid 
the  contract  (h).  So,  if  one  of  the  negotiating  parties  has  made  a 
statement  which  is  false  in  fact,  bat  which  he  beUeves  to  be  true, 
and  which  is  material  to  the  contract,  and  during  the  course  of  the 
negotiation  he  discovers  the  falsity  of  that  statement,  he  is  bound 
to  correct  it  (i).  So,  where  a  creditor  compounded  with  his  debtor, 
under  a  fiEdse  impression  as  to  the  extent  of  the  debtor's  estate,  in 
which  the  latter  knowingly  left  him ;  it  was  held  that  the  compo- 
sition was  void,  and  that  the  creditor  might  sue  for  his  original 
debt  (k).  And  where  a  party  who  was  about  to  sell  a  public-house, 
falsely  represented  to  B.,  who  agreed  to  purchase  it,  that  the 
receipts  amounted  to  so  much  a  month ;  and  6.,  to  the  knowledge 
of  the  defendant,  communicated  that  representation  to  C,  who 
afterwards  agreed  to  become  the  purchaser  instead  of  B. :  this  was 
held  to  amount  to  a  fraud  by  the  defendant  upon  C.  (Q. 

But  there  are  cases  in  which  the  mere  omission  to  communicate 
a  fact  will  not  amount  to  fraud,  if  the  omission  was  made  bond  Jide 
and  without  actual  fraud.  Thus,  where  the  prospectus  of  a  joint- 
stock  company  stated,  that  the  capital  consisted  of  60,000  shares, 
of  262.  each  ;  but,  at  the  time  the  plaintiff  executed  the  subscribers' 
agreement,  the  deposits  had  been  paid  only  on  10,160  shares:  it 
was  held  that,  inasmuch  as  the  directors  might  honestly  suppose 


{e)  Edwards  v.  McLeay  (1818),  2 
Swanst.  287  ;  19  R.  R.  74 ;  Mostyn  v. 
West  Mostyn  Goal  and  Iron  Co,  (1876), 
1  C.  P.  D.  145. 

(/)  lonides  v.  Pender  (1874),  L.  R, 
9  Q.  R,  531  (marine  insurance) ;  London 
Assurance  Co,  v.  Mansel  (1879),  11  Ch. 
D.  863  (life  insurance)  ;  Bawden  v. 
lAynd<m,  <fec.,  Co,,  [1892]  2  Q.  B.  634 
(accident  insurance). 

{g)  Westhuryy.Aherdein{\9Zl\2yL. 
k  W.  267 ;  Lindenau  v.  Deshorough 
(1828).  8  B.  &  C'  586.  Any  fact  is 
material  within  this  rule,  which,  if  made 
known  to  the  underwriter,  would  have 


affected  his  estimate  of  the  character  and 
degree  of  the  risk.  Per  Kelly,  C.  B., 
Uarrofwer  y,  Hutchinson  (1870),  L.  R.,  6 
Q.  B.  584,  Ex.  Ch. ;  and  see  Tate  t. 
Hislop,  15  Q.  B.  D.  868,  C.  A. 

{h)  TraUl  v.  Baring  (1864),  33  L.  J.. 
Ch.  521,  App. 

(i)  Per  Fry,  J.,  Domes  ▼.  London  and 
Provincial  Marine  Insurance  Co.  (1878). 
8  Ch.  D.  469. 

{k)  Vine  y.  Mitchell  (1834),  1  Moo.  k 
Rob.  337. 

(l)  PUmore  ▼.  Hood  (1838),  6  Scott, 
827. 
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that  other  names  would  afterwards  come  in,  the  omission  to  com-  Ch.  XXI.  s.  i, 
mnnicate  .that  fact  to  the  plaintiff,  at  the  time  he  executed  the  ^^^^^* 
agreement,  did  not  avoid  that  instrument,  so  as  to  entitle  him  to  {Misr^esen- 
recover  his  deposit  (jn).  ,  tatim). 

And  if 'there  be  no  misrepresentation  of  any  existing  fact,  but  Or  of  inten- 
only  an  intention,  at  the  time  of  the  contract,  to  depart  from  it,  ^^2'^°^  ^'' 
which  intention  is  not  alleged  to  have  been  carried  infco  effect,  that  effect. 
does  notf  vitiate  the  contract  (n). 

Nor,  as  we  have  before  observed  (o),  wUl  inadequacy  of  considera-  inadeqiuicy 
tion,  of  itself,  defeat  the  contract,  or  substantiate  a  charge  of  fraud,  tion^^i^^t 
But,  with  other  circumstances  of  suspicion,  it  may  undoubtedly  j?er «;,  rai&e  ' 
assist  in  establishing  a  fraud  (p).    And  so,  although  weakness  of  ^J^^^**°^ 
intellect,  short  of  insanity,  in  one  of  the  contracting  parties,  is  no 
ground,  j9er  se,  for  invalidating  a  contract;    it  may  have  that 
effect,  if  additional  facts,  betraying  an  intention  to  overreach,  can 
be  proved  (q). 

Lastly,  a  representation  made  as  to  the  character,  credit,  or  Representa- 
responsibility  of  a  third  person,  in  order  to  induce  the  owner  of^^!^^?'^^^ 
goods  to  sell  them  to  the  latter  on  credit,  gives  no  cause  of  actio£i,  be  written. 
however  false  and  fraudulent  the  representation  may  be,  unless  it 
be  reduced  into  writing,  and  signed  by  the  party  making  it  (r). 

(c)  Fraud  on  Third  Persons. 

With  regard  to  the  cases  in  which  a  contract  may  be  avoided,  by  Fntud  on 
reason  of  its  being  fraudulent  as  against  persons  not  parties  thereto,         persons, 
the  result  of  the  authorities  is  as  follows : — 

Where  a  debtor  in  embarrassed  circumstances  enters  into  an  Fraud  on  the 
arrangement,  either  by  deed  or  otherwise,  with  his  creditors,  to  pay  ^nsokent 
them   a  composition   upon    their  claims,   or  to   discharge  their  who  com- 
demands,  in  full,  by  instalments  at  stated  intervals ;  any  private  E^^creditors. 
agreement,  between  such  debtor  and  one  of  the  creditors  who  pro- 
fesses to  join  in  the  general  atrangement,  that  the  former,  or  a  third 
party  for  him,  shall  pay  a  further  sum  of  money,  or  give  a  better  or 
further  security  than  such  as  is  provided  for  the  other  creditors,  is 
void  as  a  fraud  on  them.     For,  in  such  cases,  the  creditors  bargain 
for  an  equality  of  benefit,  as  to  payment  and  security, — there  being 
a  tacit  understanding  that  all  shall  share  alike,  pari  passu,  and 

(m)  Vane  ▼.  Cabbold  (1848),  1  Exch.  {q)   Onnmd  y.  Fitxroy  (1781),  3  P. 

7M.  Wms.  180  ;  6  Bro.  P.  C.  187. 

(«)   Per    Parke,    B.,    Hemingway   v.  (r)  9  Geo.  4,  c.  14,  s.  6.    See,  for  the 

HamHton  (1838),  4  M.  &  W.  115,  122.  law  on  this  subject,  Lyde  y.   Barnard 

(o)  Ante,  pp.  20,  21.  (1836),  1  M.  &  W.  101  ;  Haslocky.  Fer- 

Ip)  Per  Lord  Eldon,  C.  J.,  Astley  y.  ffuaaon  (1837),  7  A.  &  £.  86 ;  Swann  y. 

WeUUm,  (1801),  2  B.  &  P.  346,  351 ;  5  Phillips  (1838),  8  A.  &  £.  457 ;  PasUy 

B.  B.  618.  y.  Freeman  (1789),  3T.  B.  51 ;  1  B.  R.  634. 
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that  it  shall  not  be  competent  to  one  of  them,  without  their  know- 
ledge, to  stipulate  for  any  additiofud  benefit  or  security  to  him- 
self («).  Accordingly,  if  one  creditor  does  make  any  such  stipula- 
tion, in  fraud  of  the  other  creditors,  the  e£Eect  thereof  will  be  to 
destroy  any  security  which  may  have  been  giyen  to  him,  cTen  for 
the  legal  amount  of  the  composition  (t).  And  it  makes  no  differ- 
ence that  the  stipulations  in  question  did  not  originate  with  the 
creditor,  but  in  the  yoluntary  offer  of  the  debtor  himself,  or  of  a 
third  person  on  his  behalf  {u) ;  or  that  the  creditor  has  realized 
nothing  under  the  agreement :  for  it  is  the  mere  fact  of  such  an 
agreement  having  been  made  which  constitutes  the  fraud  {x). 

So,  where  there  is  a  composition,  it  is  a  fraud  in  any  one  creditor 
who  concurred  therein,  to  sue  the  insolvent  contrary  to  the  terms  of 
such  composition  (y)  ;  although  such  creditor  was  the  last  who 
agreed  to  the  terms,  or  signed  the  deed ;  and  although  he  did  not 
actively  induce  any  of  the  other  creditors  to  agree  thereto  (z). 

And  where  a  creditor  executed  a  composition  deed,  containing  a 
release,  on  being  paid  a  larger  sum  than  the  amount  of  the  com- 
position on  his  debt,  and  on  the  representation  of  the  debtor  that  no 
other  creditor  had  been  similarly  preferred, — which  representAtion 
the  debtor  knew  to  be  false ; — it  was  held  that  the  creditor  could 
not  rely  on  this  fact,  in  order  to  avoid  his  release,  inasmuch  as  he 
himself  wsLS  particeps  fravdis  (a). 

And  a  creditor,  who  affects  to  join  in  a  general  arrangement 
for  settling  the  affairs  of  the  debtor,  is  not  allowed  to  keep  back 
part  of  his  demand,  and  sign  for  the  remainder  only,  and  then  to 
sue  the  debtor  for  that  portion  which  he  did  not  include  in  the  deed 
of  arrangement  (6).  So,  if  a  private  agreement  made  by  one  credi- 
tor with  a  debtor,  in  consideration  of  the  former  signing  a  compo- 
sition deed,  be  void  on  the  ground  of  fraud,  no  security  obtained  by 
virtue  thereof  is  rendered  valid,  by  the  arrangement  for  such  com- 
position deed  being  afterwards  abandoned  (c). 

Where  one  person  advances  money  to  another  to  buy  goods  from 
a  third,  and  the  person  to  whom  the  money  is  advanced,  agrees  with 
the  third  to  pay  a  price  higher  than  the  money  advanced,  this  agree- 


(s)  Vatiglish  v.  Tewn^n^  (1866),  L.  R., 
2  Q.  B.  49  ;  Milner,  Ex  parU  (1885),  15 
Q.  B.  D.  605. 

(0  Sotvden  v.  Haigh  (1840),  11  A.  ft 
E.  1033 ;  per  littledale,  J.,  id.  1039 ; 
and  see  obserrations  of  Alderson,  B.,  on 
this  case,  Davidson  v.  M*Gregor  (1841), 
M.  &  W.  766,  763. 

{u)  Knight  v.  Eunt  (1829),  5  Bing. 
482. 

{x)  Higgins  y.  PiUs  (1849),  4  Exch. 
812,  824  ;  Hwoden  ▼.  Haigh  (1840),  11 


A.  &  £.  1033. 

(2^)  See  Cranlcy  ▼.  HUlary  (1818),  S 
M.  k  S.  120. 

(«)  Steinman  ▼.  Magnus  (1809),  11 
East,  390. 

(a)  Mallalicu  ▼.  Hodgson  (1851),  16 
Q.  B.  689  ;  and  see  Coleman  v.  ffaUer 
(1829),  3  Y.  A  J.  212. 

(6)  JBritten  y.  Hughes  (1829),  5  Binx- 
460. 

(c)  TFells  V.  Girling  (1819),  1  B.  4  B. 
447. 
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ment  is  void  as  a  fraud  upon  the  person  adyancing  the  money,  and  Ch.  XXL  s.  4. 
the  third  person  cannot  sue  for  the  higher  price  (d).  ^CwSro^' 

Lord  EUenborough  ruled  that  a  secret  agreement  to  allow  a     {Fraud  on 
poundage  to  a  person,  for  recommending  a  third  party  to  huy  goods     persons). 

of  him  who  was  to  pay  the  poundage,  is  void  as  a  fraud  on  the  i       ~. 

*  •'  '^  °  '  Commission. 

customer  (e) ;  but  in  a  subsequent  case  that  an  agreement  to  pay 
the  plaintiff  a  percentage,  for  introducing  the  defendant,  a  medical 
man,  to  a  partnership  with  another  medical  man,  upon  a  premium 
being  paid  to  the  latter,  is  valid  (/) ;  and  both  these  rulings  appear 
to  be  correct. 
An  agreement  to  sell  a  business  or  goodwill,  and  recommend  Recommen- 

.  .  -I  /  \  dation  of 

customers,  is  good  {g).  customers. 

Any  contract  in  fraud  of  a  marriage   settlement,  e.g.,  by  the  Fraud  on 
husband  to  pay  back  IfiOOl.  out  of  8,000Z.,  agreed  to  be  settled,  or  n^amage- 
by  a  creditor  to  conceal  and  reduce  his  claim,  is  void  even  against 
the  debtor  or  husband  (%). 

It  has  also  been  held,  that  an  agreement  made  in  consideration  Sale  of  private 
of  the  sale  or  relinquishment  of  an  office,  although  it  be  not  of  a  ^^^®' 
public  character,  is  illegal^  if  it  be  made  without  the  knowledge  or 
sanction  of  the  person  who  has  the  right  of  appointing  to  such  office. 
Where,  therefore,  A.,  who  held  an  office  for  life,  which  was  in  the 
gift  of  B.,  agreed  with  G.  to  resign,  and  to  procure  the  appointment 
for  him ;  and  C,  in  consideration  thereof,  agreed  that  A.  should 
have  a  moiety  of  the  profits ;  and  A.,  having  resigned,  procured  the 
appointment  of  G. :  it  was  held  that  this  agreement,  not  having 
been  communicated  to  B.,  was  void  (i). 


(d)  The  Action  for  Deceit. 

The  general  rule  is, — ^that  an  action  for  a  deceit  lies,  *^  if  a  man,  Action  for 
by  false  affirmance  of  a  thing  within  his  knowledge,  procure  a  fact  f^^  j^  "^ 
to  be  done  which  otherwise  would  not  be  done  '*  {k) ;   and  this 
action  may  be  maintained,  although  the  fraudulent  misrepresenta- 
tion be  not  embodied  in  the  agreement  between  the  parties,  and 
cannot  be  substantiated  without  the  aid  of  parol  evidence  (l). 

But,  to  support  this  action,  it  must  appear  that  a  fraud  has 


{d)  Jackson  ▼.  Duchaire  (1790),  8  T. 
R.551. 

(e)  Wyhvrd  y.  StanUm  (1802),  4  Esp. 
179. 

(/)  Edaar  y.  Blick  (1816),  1  Stork. 
464  ;  18  R.  R.  809. 

(jr)  Bunn  y.  Chiy  (1803),  4  East,  190 ; 
Brys(ni  v.  Whitehead  (1822),  1  S.  &  S. 
74. 

(A)  TurUm  y.  Benson  (1718),  1  P. 
Wms.  495 ;  Eastdbrook  y.  SaM  (1797)« 
3  Ves.  460  ;  ScoU  y.  ScoU  (1787),  1  Cox, 


366  ;  and  see  cases  collected,  Chitty  Eq. 
Index,  tit  Marriage  ;  Yaizey  on  Settle- 
ments, Vol.  I.,  pp.  134 — 149. 

(i)  Waldo  y.  MaHin  (1826),  4  B.  &  C. 
819. 

ijc)  Com.  Dig.  **  Action  upon  the  Case 

for  a  Deceit"  (A.),  10,;  per  Cur.,  Gerhard 

y.  Bates  (1853),  2  £.  &  B.  476,  488  ;  per 

Parke,  B.,    Thorn  y.  Bigland  (1858),  8 

Exch.  725,  731. 

(/)  Dobell  y.  Steoens  (1825),  3  B.  &  C. 
623. 
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been  committed  for  which  the  defendant  is  responsible,  and  that 
damage  has  resulted  from  such  fraud  to  the  plaintiff;  and  the 
fraud  must  consist  in  depriving  the  plaintiff,  by  deceitful  means,  of 
some  benefit  which  the  law  entitled  him  to  demand  or  expect  (m). 
And,  in  the  case  just  cited,  it  was  held  that  a  buyer  is  not  liable 
to  an  action  for  deceit,  merely  for  misrepresenting  the  seller's 
chance  of  sale,  or  the  probability  of  his  getting  a  better  price  for 
his  commodity,  than  the  price  which  such  proposed  buyer  offers ; — 
such  false  representation  being  in  a  matter  merely  gratis  dictum  by 
the  buyer,  in  respect  to  which  he  was  under  no  legal  obligation  to 
the  seller,  for  the  precise  accuracy  and  correctness  of  his  state- 
ment; and  upon  which,  therefore,  it  was  the  seller's  own  indis- 
cretion to  rely. 

Nor  will  the  action  for  deceit  lie,  merely  for  the  concealment  of  a 
material  fact,  which  a  party  was  morally,  but  not  legally  bound  to 
disclose  {n). 

And  although,  as  a  general  rule,  a  principal  is  civilly  responsible 
for  the  fraud  of  his  authorised  agent,  acting  within  his  authority, 
to  the  same  extent  as  if  it  were  his  own  fraud  (o) ;  yet  it  is  doubtful 
whether,  where  a  man  has  been  induced  by  the  fraud  of  the  agent 
of  aj'oint-stock  company,  to  become  a  partner  in  that  company,  be 
can  bring  an  action  of  deceit  against  the  company,  whilst  he.  remains 
a  partner  in  it(p). 

Where  one  only  of  the  parties  to  a  contract  has  been  guilty  of 
fraud,  such  fraud  may,  in  some  cases,  be  taken  advantage  of,  as 
against  him,  by  a  stranger  to  the  contract.  Thus,  where  the 
defendant  sold  a  gun  to  the  plaintiff's  father,  for  the  use  of  hvnseJj 
and  his  sons,  and  fraudulently  warranted  the  gun  ;  and  one  of  the 
sons,  the  plaintiff,  confiding  in  the  warranty,  used  the  gun,  where- 
upon it  burst  and  injured  him :  it  was  held,  that  the  plaintiff  might 
sue  the  defendant  for  the  deceit  (9). 

An  action  of  deceit  will  not  lie  for  mere  carelessness,  as  where  a 
person  makes  a  false  statement,  which  he  honestly  believes  to  be 
true,  vntLout  any  reasonable  ground  for  believing  it  to  be  true ;  the 
action  wil'  lie  only  if  the  false  statement  has  been  made  knowingly, 
or  without  belief  in  its  truth,  or  recklessly,  without  caring  whether 
it  be  true  or  false.  So  it  was  laid  down  by  the  House  of  Lords  in 
Peek  V.  Derry  (r),  in  which  the  defendants  were  directors  of  a 


(m)  Vernon  v.  Keys  (1812),  12  East, 
6d2,  636  ;  affirmed  in  Ex.  Ch.,  4  Taunt. 
488 ;  11  R.  R.  499. 

(n)  Peek  v.  Oumcy  (1873),  L.  R.,  6 
H.  L.  377,  390,  403. 

(o)  Ante,  p.  258. 

Ip)  Per  Lord  Blackburn,  Ebuldsworih 


y.  City  of  Glasgow  Bank  (1880),  5  App. 
Cas.  317,  340. 

(q)  Levy  y.  Langridge  (1888),  4  M.  ft 
W.  387,  Ex.  Ch. 

(r)  Peek  y.  Derry  (1889),  14  App.  Caa. 
337,  reyersing  decision  of  C.  A.  and  r»- 
storing  that  of  Stirling,  J. 
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tramway  company  who  had  issued  a  prospectus  stating  that  the  ^h.  XXI.  s.  4. 

company  had  by  their  special  Act  the  right  to  use  steam  power,   ^^q^L^* 

whereas  the  Act  only  authorised  such  use  with  the  consent  of  the      (Deceit), 

Board  of  Trade,  which  consent  the  company  had  not  obtained,  and 

never  did  obtain,  and  the  plaintiff  had  taken  shares  in  reliance  upon 

these  statements.     The  law  of  this  subject,  so  far  as  the  directors 

of  a  public  company  are  concerned,  has  since  been  materially  altered 

by  the  Directors'  Liability  Act,  1890,  68  &  64  Viet.  c.  64,  by  which  Directors' 

the  liability  of  a  director  of  a  company  for  statements  in  a  pros-    ^^  ^  ^    ^ 

pectus  or  notice,  inviting  persons  for  shares  or  debentures  in  the 

company,  has  been  considerably  increased. 

The  buyer  of  shares  from  the  original  allottee  cannot  sue  the  Buyer  of 
directors  of  a  company  for  deceit  in  a  prospectus,  unless  indeed  he  ori^al'^^'" 
can  show  some  direct  connection  between  them  and  himself  in  the  allottee 
communication  of  the  prospectus  and  its  influence  upon  his  conduct  ^^^^  "  ^ 
in  purchasing  the  shares  {$), 

If  a  statement  alleged  to  amount  to  an  actionable  representation  Ambigunus 
be  fraudulent,  it  lies  on  the  plaintiff  to  prove  that  he  had  inter-  »***«°^®°*- 
preted  the  statement  in  the  sense  in  which  it  was  false  and  had  been 
in  fact  deceived  by  it  into  making  the  contract  compljBdned  of  (t). 

And  if  a  man  be  induced  by  misrepresentation  to  buy  an  article.  Damages  re- 
the  damages -recoverable  for  the  misrepresentation  lyill  consist  of^^^^^*    ' 
the  difference,  between  the  valae  of  the  article  as  represented,  and 
its  real  value  at  the  time  it  was  bought  {v). 


Sect.  6. — Contracts  Illegal  or  Void  by  Statute. 

(a)   In  General. 

It  is  laid  down  in  some  of  the  older  cases,  that  there  is  a  dis-  No  diatinction 
tinction  between  a  deed  or  condition,  which  is  void  in  part  ^  i^natram e n t 
statute,  and  one  which  is  void  in  part  at  common  law, — the  rule  partly  void  by 
in  the  former  case  being  said  to  be,  that  if  the  contract  was  bad  or  o^e^pwtlT 
void  in  any  part,  it  was  void  in  toto,     "A  statute,"  it  was  said,  ^o^d  at  com- 
"  is  like  a  tyrant — where  he  comes  he  makes  all  void ;   but  the 
common  law  is  like  a  nursing  father — ^it  makes  only  void  that  part 
where  the  fiEiult  is,  and  preserves  the  rest "  (x). 

But  this  distinction  must  now  be  understood  to  apply  only  to 

{a)  Puky,  Oumey  (IS7Z),L.  R.,  6  H.  D.  678,  C.  A,  ;  per  Cockbum,  C.  J., 

L.  877.  Twycross  v.  GraiU  (1877),  2  C.  P.  D. 

(0  SmUk  V.  Chadwiek  (1884),  9  App.  469,  544,  C.  A. 

Caa.  187.  («)  l^er  Wilmot,  C.  J.,  Collins  v.  Blan- 

(tt)  Waddell  v.  Blockey  (1879),  4  Q.  B.  tern  (1767),  2  Wila.  847,  851. 
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Oh.  XXL  8. 5.  cases  where  the  statate  enacts  that  an  agreement  or  deed  made  in 

^^ Contra^'   violation  of  its  provisions  shall  be  wholly  void  (y).     And  if  this  be 

{By  Statxue).  not  SO,  then,  provided  the  good  part  be  separable  from  and  not 

Separability     dependent  on  the  bad,  that  part  only  will  be  void  which  contravenes 

ol  bad  part  of  j^^q  provisions  of  the  statute  (z).     Thus  a  covenant  in  a  lease  that 

contract  from  ^  ^  ' 

good.  the  tenant  should  pay  the  landlord's  property-tax, — ^although  illegal 

and  void,  does  not  affect  the  validity  of  the  rest  of  the  instrument  (a)^ 
and  in  like  manner,  although  the  grant  of  a  rent-charge  on  a 
benefice  may  be  void  as  regards  the  charge  ;  yet  a  personal  cove- 
nant in  the  deed  of  grant,  to  pay  the  rent,  is  not  therefore 
invalid  (b). 

But  it  seems,  that  if  part  of  an  entire  parol  contract  be  void 
under  the  Statute  of  Frauds  for  want  of  writing,  the  agreement  is 
void  in  toto  (c). 

Clearly,  if  an  Act  of  Parliament  expressly  prohibit  the  transaction 
hibited  under  in  respect  whereof  an  agreement  is  entered  into  (d),  such  agree- 
*  ^"  ^'  ment  will  be  invalid.  And  so  a  contract  may  be  illegal,  although 
it  be  not  in  contravention  of  the  specific  directions  of  a  statate, 
provided  it  be  opposed  to  the  general  policy  and  intent  thereof  (f) ; 
and  the  rule  is  the  same  although  there  be  no  clause  expressly 
prohibiting  a  certain  act,  but  merely  a  penalty  for  doing  it.  So, 
it  was  ruled  by  Holt,  C.  J.,  in  Bartlett  v.  Vinor  (/),  and 
by  Lord  Hatherley,  In  re  Cork,  dtc,  JR.  Co.  {g),  and  is  now 
quite  settled  (A).  But  a  sale  at  a  market  of  an  animal  diseased 
within  the  meaning  of  the  Diseases  of  Animals  Act,  1894,  which 
prohibits  the  sending  diseased  animals  to  market,  does  not  render 
the  seller  liable  to  the  purchaser  for  damages  resulting  from  the 
disease  (t). 

Accordingly  it  has  been  held  that  a  sale  of  coals,  without  the 
delivery  by  the  vendor  of  the  ticket  required  by  statute  (ft),  is 


Entire  con- 
tract, partly 
void  ander 
Stetute  of 
Frauds. 

Matters  pro- 


(y)  Per  Gibbs,  C.  J.,  Doe  ▼.  Pitcher 
(1815),  6  Taunt  859,  869. 

{z)  See  Payne  v.  Mayor  of  Brecon 
(1858),  8  H.  &  N.  572;  PaUister  v. 
Mayor  of  Ora/oesend  (1850),  9  C.  B.  774. 

{a)  Oaskell  y.  King  (1809),  11  £a8t, 
165 ;  10  R.  R.  462 ;  and  see  }i^igg  v. 
ShuUleworth  (1810),  18  East,  87  ;  Houfe 
v.  Synge  (1812),  15  East,  440. 

(6)  Mouya  v.  Leake  (1799),  8  T.  R. 
411  ;  Gibbons  v.  Hooper  (1881),  2  B.  & 
Ad.  784.  See  also  Oreentoood  v.  The 
Bishop  of  London  (1814),  5  Taunt.  727  ; 
15  R.  R.  627  ;  where  the  Court  separated 
the  simoniacal  part  of  a  transaction  from 
that  part  which  was  legal,  and  allowed 
the  latter  to  prevail. 

(c)  MeehcUn  v.  Wallaee  (1837),  7  A. 
&  E.  49 ;  Head  v.  Baldrey  (1887),  6  A. 
A  K  459. 


(d)  As  an  agreement  to  perform  at  an 
nnlicensed  theatre :  Xevy  V.  YaU8{lSSS)t 

8  A.  &  EL  129. 

{e)  SUaines  v.  Wainvrrighi  (1889),  8 
Scott,  280. 

(/)  BarOeU  v.  Vinmr  (1668),  Carth. 
252. 

(j)  Cork,  d».,  B,  Co,,  in  re  (1869), 
L.  R.  4  Ch.  748  (Lloyd's  Bondv). 

(A)  Taylor  v.  Crowland  Oas  Co.  (1854), 
10  Ex.  298  ;  CundeU  v.  Daioson  (1847)i 
4  C.  B.  876,  899  ;  LittU  v.  PooU  (1829), 

9  B.   &  C.  192 ;   and  see  Maxwell  on 
Statutes,  Srd  ed.,  at  p.  554. 

(t)  Ward  v.  ffobbs  (1878),  4  App.  Cu. 
18,  decided  on  the  expired  Contagioiu 
Diseases  Act,  1869. 

(k)  \k2  Vict.  c.  ci.  (the  since  expired 
Coal  Duties  Act),  s.  8. 
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void  (Z).  So,  a  contract  to  carry  on  a  business  in  partnership,  in  Ch.  XXI.  s.  5. 
a  manner  prohibited  by  statute  under  a  penalty  is  void  (m) ;  and  ^q^^'^* 
the  effect  of  s.  198  of  the  Public  Health  Act,  1875,  by  which  (By  8tat%ue). 
servants  of  a  local  authority  may  not  be  interested  in  any  contracTby" 
contract  with  such  authority,  and  any  servant  so  interested  "  shall  intei-ested 
forfeit  and  pay"  50Z.,  is  that  any  such  contract  is  illegal,  and  that  public  aucho- 
the  contracting  servant  cannot  sue  the  local  authority  thereon  (n).    "^7* 

Where  a  statute  prescribes  *'  registration,"   unless  it    makes  OmisBion  to 
registration  imperative  under  pain  of  nullity,  the  statute  is  merely  ^^^[nff  to 
directory  and  the  registration  a  matter  of  procedure.     This  seems  statute. 
to  follow  from  the  case  in  which  the  House  of  Lords  upheld  the 
validity  of  debentures  not  registered  under  s.  43  of  the  Companies 
Act,  1862  (o). 

But  if  a  contract  be  made  in  violation  of  the  provisions  of  a  Bale  where 
statute,  and  the  effect  of  such  statute  be  merely  to  impose  aij^l^^g^^ 
penalty  on  the  offending  party,  for  the  benefit  of  the  revenue,  and  penalty, 
not  to  prohibit  the  act  done,  or  avoid  the  contract  itself;  the  fact  the  purpose 
of  such  provisions  not  having  been  complied  with  will  not  invali-  °^  reveuue. 
date  the  contract  (p).    And,  accordingly,  it  has  been  held,  that  the 
provisions  of  the  Excise  Licence  Act,  1825,  6  Geo.  4,  c.  81,  ss. 
25,  26, — which  subject  to  penalties  any  dealer  in  or  seller  of 
tobacco,  who  shall  not  have  his  name  painted  on  the  entrance  to 
his  premises,  or  who  shall  sell  tobacco  without  taking  out  a  licence, 
— do  not  avoid  a  contract  for  the  sale  of  tobacco,  made  by  a  dealer 
who  has  not  compUed  with  those  provisions  (9). 

Nor  will  a  contract,  which  was  not  illegal  when  made,  become  Contract  win 
illegal  by  relation;  although  the  party  making  it  was  bound  by^egalby 
law,  under  a  penalty,  to  do  a  subsequent  act  which  he  has  neglected  relation. 
to  do  (r).     Thus,  a  solicitor  may  recover  for  work  "done  during  the 
period  allowed  him  for  entering  his  certificate,  although  he  may 
have  become  liable  to  a  penalty  for  not  entering  it  before  the 
expiration  of  that  period  {s). 

Where  the  law  is  altered  by  statute,  pending  an  action,  the  ^^^^  of 
rights  of  the  parties  will  be  decided  according  to  the  law  as  it  the  law  pend- 
existed  at  the  time  the  action  was  commenced,  unless  the  statute  ^^  ^^  action. 
shows  a  clear  intention  to  vary  such  rights  (t). 

(I)  Cwndell  ▼.  Datesan  (1847),  4  C.  B.  {p)  See  BaiUy  v,  Harris  (1849),  12 

376  ;  and  see  Smith  v.  Wood  (1889),  24  Q.  B.  905. 

Q.  B.  D.  23,  G.  A.,  and  the  Weights  and  {q)  Smith  v.  Jfawhood  (1845),  14  M.  & 

Measures  Act,  1889,  s.  21.  W.  452. 

(m)  Armstrong  t.  Levns  (1834),  2  C.  &  (r)  See  per  Jessel,  M.  R.,  Jte  Inter- 

M.  274,  Ex.  Ch.  national  Pulp  and  Paper  Co,  (1877),  6 

(n)  Melliss  v.    Shirley   Local   Board  Gh.  D.  556,  660. 

(1885),  16  Q.  B.  D.  446  ;  and  see  p.  301,  {s)  Eyre  v.  Shelley  (1840),  6  M.  k  W. 

ante.  269. 

(o)   VTigU  V.  H(yrt(m  (1887),  12  App.  (t)  Hitchcock  v.  Way  (1887),  6  A.  & 

Cas.  371.  £.  943. 

C.C.  Q  Q 
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Ch.  XXI.  8. 6. 

Ulegalf  tLCy 

Contntcts 
( JVagering). 

At  comroon 
law,  valid. 


By  Gaining 
Act,  1845, 
8.  18,  invalid. 


Definition  of 
"  wagering 
contract " 
within 
Gaming  Act, 
1845,  8.  18. 


(b)  Gaming  and  Wagering  (u). 

By  the  common  law  of  England,  an  action  might  be  maintained 
on  a  wager,  although  the  parties  had  no  previous  interest  in  the 
question  on  which  it  was  laid,  provided  it  was  not  against  the 
interest  or  feelings  of  third  parties,  or  did  not  lead  to  indecent 
evidence,  or  was  not  contrary  to  public  policy  (t?). 

But  this  state  of  the  law  was  from  time  to  time  materially 
altered  by  statute ;  and  at  length,  it  was  enacted  by  the  Gaming 
Act,  1846,  8  &  9  Vict.  c.  109,  s.  18,  that— 

"  All  contracts  or  agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming,  or  wagering,  shall  be  null  and  void  ;  and  no  suit  shall  be  brooght  or 
maintained  in  any  court  of  law  or  equity,  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person,  to  abide  the  event  on  which  any  wager 
shall  have  been  made  ;  provided  always,  that  this  enactment  shall  not  be 
deemed  to  apply  to  any  subscription  or  contribution  or  agreement  to  subscribe 
or  contribute,  for  or  toward  any  plate,  prize,  or  sum  of  money  to  be  awarded 
to  the  winner  or  winners  of  any  lawful  game,  sport,  pastime,  or  exerdae." 

This  enactment,  it  is  of  great  importance  to  observe,  does  not 
make  gaming  or  wagering  contracts  illegal^  but  merely  void. 

**  A  wagering  contract  within  the  statute  is  one,"  it  is  said  by 
Hawkins,  J.,  ^'  by  which  two  persons,  professing  to  hold  opposite 
views  touching  the  issue  of  a  future  uncertain  event,  mutually 
agree  that,  dependent  upon  the  determination  of  that  event,  one 
shall  win  from  the  other,  and  that  other  shall  pay  or  hand  over  to 
him  a  sum  of  money  or  other  stake ;  neither  of  the  contracting 
parties  having  any  other  interest  in  that  contract  than  the  sum  or 
stake  he  shall  so  win  or  lose,  there  being  no  other  real  consideration 
for  the  making  of  such  contract  by  either  of  the  parties.  It  is 
essential  to  a  wagering  contract  that  each  party  may  under  it  either 
win  or  lose,  whether  he  will  win  or  lose  being  dependent  on  the 
issue  of  the  event,  and  therefore  remaining  uncertain  until  that 
issue  is  known.  If  either  of  the  parties  may  win  but  cannot  lose, 
or  may  lose  but  cannot  win,  it  is  not  a  wagering  contract.  It  is 
also  essential  that  there  should  be  mutuality  in  the  contract.    For 


{u)  See  Stutfield  on  Betting,  Time 
Bargains,  and  Gaming,  8rd  cd.,  1892  ; 
Chit.  Stot,  5th  ed.,  1894,  tit.  "  Gavies 
and  Oaming" 

(v)  Per  Lord  Campbell,  TTuickoorsey- 
dass  v.  Dhondmull  (1848),  12  Jur.  315, 
P.  C. ;  and  see  Bland  v.  ColUU  (1815),  4 
Camp.  157.  The  French  law  is  to  the 
following  effect: — **Xo  loi  n*aeeorde 
atuninc  action  pour  une  dette  de  jeu,  ou 
pour  le  paicment  d^un  pari.  Lea  jeux 
propres  d  exerccr  au  fail  des  amus,  Us 


ouraea  d  pied  ou  d  cheval,  les  eouraei  de 
chariot,  le  jeu  de  paunie,  et  autres  jenu 
de  mime  nature,  qui  tiennerU  A  Vadnue 
et  a  Vexcreice  du  corpe,  sont  extepUn  ie 
la  disposition  prMdente,  nAinmonts  U 
tribunal  peut  raster  la  dsTnande,  qttanU 
la  sotmne  lui  paratt  excessive,** — Code 
Civil,  bk.  8,  tit.  12,  c.  1.  And  by  tho 
French  law,  the  sum  cannot  in  any  ctse 
be  recovered  back  if  volautarily  paid, 
unless  there  was  fraud. 
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instance,  if  the  evidence  of  the  contract  is  such  as  to  make  the  C"-  ^^^-  ^  ^« 
intentions  of  the  parties  material  in  the  consideration  of  the  ques-   ^^cmUrv^' 
tion  whether  it  is  a  wagering  contract  or  not,  and  those  intentions   ( Wagering). 
are  at  variance,  those  of  one  party  being  such  as  if  agreed  in  by  the  Definition  of 
other  would  make  the  contract  a  wagering  one,  whilst  those  of  the  "^^^7^^ 
other  would  prevent  it  from  becoming  so,  this  want  of  mutuality  Hawkins,  J. 
would  destroy  the  wagering  element  of  the  contract  and  leave  it 
enforceable  by  law  as  an  ordinary  one  (x).     No  better  illustration 
can  be  given  of  a  purely  wagering  contract  than  a  bet  on  a  horse- 
race. 

"  One  other  matter  ought  to  be  mentioned,  namely,  that  in  con- 
struing a  contract  with  a  view  to  determining  whether  it  is  a 
wagering  one  or  not,  the  Court  will  receive  evidence  in  order  to 
arrive  at  the  substance  of  it,  and  will  not  confine  its  attention  to 
the  mere  words  in  which  it  is  expressed,  for  a  wagering  contract 
may  be  sometimes  concealed  under  the  guise  of  language  which  on 
the  face  of  it,  if  words  were  only  to  be  considered,  might  constitut>e 
a  legally  enforceable  contract.  Such  was  the  case  in  Brogden  v. 
Marriott  (2/),  in  which  under  the  guise  of  a  contract  for  the  sale  by 
the  defendant  to  the  plaintiff  of  a  horse  at  a  price  to  depend  on  the 
event  of  a  trial  of  its  speed  and  staying  power,  there  was  concealed 
a  mere  bet  of  the  defendant's  horse  to  2002.  that  the  horse  within 
a  month  should  trot  eighteen  miles  within  an  hour.  The  defen- 
dant's horse  having  failed  to  accomplish  the  task  set  him,  the 
plaintiff  claimed  the  horse  at  a  nominal  price  of  Is.  The  nature  of 
this  contract  was  transparent  to  any  person  of  ordinary  intelligence, 
and  the  plaintiff  in  vain  argued  that  it  was  a  bondjide  conditional 
bargain.  The  Court  held  it  to  be  nothing  more  nor  less  than  a  mere 
wagering  contract  prohibited  by  the  then  unrepealed  statute  9  Ann. 
c.  14  "  {z). 

A  deed  given  by  the  defendant  to  the  plaintiff,  purporting  to  Application 
secure  the  repayment  of  money  lent  by  the  former  to  the  latter,  but  ^^^  ^^845^' 
which  was  actually  advanced  upon  an  agreement  between  them  that,  s*  I8. 
out  of  it,  the  defendant  should  pay  the  plaintiff  money  which  he 
had  won  from  the  defendant  by  betting,  was  held  void  under  this 
statute  (a)  :  and  so  was  a  bond  fide  contract  between  the  plaintiff 
and  the  defendant,  for  the  sale  and  purchase  of  goods ;  where  the 
price  was  to  depend  on  the  result  of  a  wager,  as  to  the  price  at 
which  a  former  lot  of  similar  goods  had  been  sold  by  the  plaintiff  to 

(x)  See  Orvuwood  v.  Blatie  (1853),  11  Carbolic  Smoke  Ball  Co,,  [1892]  2  Q.  B. 

C.  B.  526;  Thcuker  v.  Hardy  (1878),  4  at  p.  490.     See  furtlier  as  to  this  case, 

ii.  B.  D.  686,  C.  A.  "Contracts    througli     Advertisement,'* 

(y)  Brogden,    v.   AfarrioU    (1837),    13  Ch.  XX.  s.  6,  ante. 
BinK.  N.  C.  88.  •  (a)  HUl  v.  Fox  (1859),  4  H.  &  N.  359, 

(s)  Per    Hawkins,   J.,    in    Carlil  v.  Ex.  Ch. 

Q    Q   2 
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Ch.  XXL  s.  5. 

Illegal,  Ac,, 

CoTUracU 

( Wagering), 


Stock 

Exchange 

contracts. 


No  action 
against 
agent  for 
n^t  making 
bets. 

BecoTcry  of 
"  cover." 


Strachan  v. 
UfU'venal 
Stock  Ex- 
change Co, 


the  defendant  (6) ;  and  an  agreement  with  a  tipster  that  if  a  bet  on 
a  horse  named  by  him  should  be  made  and  won  he  should  have 
part  of  the  winnings  (c). 

The  Statute  avoids  an  agreement  to  walk  a  match  for  200Z.  a 
side  {d)^  a  bet  with  A.  that  A.'s  horse  will  not  trot  eighteen  miles 
within  an  hour  (e),  and  a  bet  with  A.  that  A.  will  not  prove  the 
convexity  of  any  canal  or  river  to  the  satisfaction  of  referees  (/). 

The  statute  also  applies,  as  between  principals,  to  Stock  Exchange 
contracts  if  neither  of  the  contracting  parties  really  means  to  sell 
or  buy  {g),  but  not  to  the  very  common  case  of  the  employment  of 
a  broker  to  buy  stock  which  the  principal  does  not  mean  to  accept 
and  to  sell  stock  which  the  principal  does  not  mean  to  deliver, 
although  the  broker  knows  that  only  '*  differences  "  will  be  received 
or  paid  as  the  stock  may  rise  or  fall  by  the  principal  (A),  or  to  the 
bond  fide  sale  of  an  undeclared  dividend  (t). 

The  statute  nullifies  any  right  of  action  against  a  betting  agent 
by  his  principal  for  not  making  bets  for  him  in  accordance  with  his 
instructions  {k). 

Securities  deposited  with  a  broker  as  "  cover  "  for  the  payment  of 
''  difference  "  upon  the  rise  or  fall  of  stocks,  &c.  on  speculative  trans- 
actions for  the  fictitious  sale  or  purchase  of  them,  are  not  '^  valuable 
things  deposited  in  the  hands  of  a  person  to  abide  the  event "  of  a 
wager  within  the  statute,  and  may  be  recovered  by  the  employer 
from  the  broker.     This  was  held  by  the  Court  of  Appeal  in  Strachan 
V.  Universal  Stock  Exchange  (Z),  where  the  employer  had  revoked 
the  authority  to  retain  the  securities  before  the  broker  had  realised 
them,  and  it  was  held  that  he  might  legally  do  so,  and  therefore 
have  another  ground  for  maintaining  his  action  for  recovery  of  the 
securities  (Z).    But  it  is  submitted  that  the  judgment  would  have 
been  the  same  even  if  there  had  been  no  such  revocation,  and 
further,  that  the  value  of  realised  cover  on  speculative  transactions 
of  this  kind  could  be  recovered.     . 

It  was  shortly  afterwards  held,  however,  on  a  second  appeal  in 
the  same  case  (m),  that  money  deposited  as  *^  cover  "  by  the  plain- 


(6)  Eourke  v.  Short  (1866),  6  E.  &  B. 
904. 
(c)  Higgvnaon   t.   Simpson  (1877),   2 

C.  P.  D.  76. 

{d)  DiggU  v.  Higga  (1877),  2  Ex.  D. 
422,  approved  in  THmbU  v.  Hill  (1880), 
5  App.  Cos.  342. 

(e)  Baison  v.  Newman  (1876),  1  C.  P. 

D.  573. 

(/)  Hampdm  v.  Wdlah  (1876),  1 
Q.  B.  D.  189. 

{g)  Oriseicood    v.    Blane   (1853),    11 

C.  H.  538. 

\h)   Th'aekcr  v.  Hardy  (1878),  4  Q.  B. 

D.  (>85,  C.  A.  ;  Univeraal  Stock  JExchange 


T.  SUvena  (1892),  66  L.  T.  612,  per 
Homer,  J. 

(i)  Marten  y.  Oibban  (1876),  dS  L  T. 
561,  C.  A. 

{k)  Cohen  v.  Eittdl  (1889),  22  Q.  E 
D.  680. 

(Z)  Strachan  v.  Universal  Stock  Ex- 
change (No.  1),  [1895]  2  Q.  B.  829. 
G.  A.  (defendant's  appeal) ;  affirmed  bj 
H.  L.,  W.  N.  for  March  28th,  1896. 

(m)  Strachan  v.  Universal  Stock  Ex- 
change (No.  2),  [1895]  2  Q.  B.  697. 
C.  A.  (plaintiflTe  aiipeal  against  tbat  part 
of  judgment  of  Cave,'  J.,  holding  that 
the  dexK)8it  was  irrecoverable) ;  in  har- 
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tiff,  and  appropriated  by  the  defendants  to  meet  the  losses  before  Ob.  XXI.  s.  5. 
the  plaintiff  gave  notice  to  terminate  the  gambling  transactions,   ^^CmUrw^' 
could  not  be  recovered  by  the  plaintiff ;  and  farther,  that  the  statute  ( Wagering), 
applies  equally  to  money  or  valuable  things  deposited  with  the 
other  party  to  a  bet  as  to  those  deposited  with  a  stakeholder.     It 
was  the  opinion  of  Lord  Esher,  M.  B.,  that  '*  when  under  such 
circumstances  a  person  is  so  foolish  as  to  give  a  deposit,  even  if  he 
has  won  the  wager,  the  person  who  has  the  deposit  can  refuse  to 
pay  it  back." 

The  saving  proviso  of  the  statute  for  lawful  games  does  not  Effect  of 
except  betting  at  billiards,  even  between  the  players  themselves  (n),  i^^f^mes. 
nor  a  match  between  persons  riding  their  own  horses  on  the  terms 
that  the  winner  of  the  match  should  have  both  the  horses  (o),  nor 
a  walking  match  {p),  nor  does  it  legalise  sweepstakes  (which  are 
illegal  as  lotteries)  on  horse  races  (q). 

It  was  laid  down  by  the  Court  of  Appeal  in  Read  v.  Anderson  (r),  B«*8  through 

Bffdiits  in 

that  where  a  turf  agent  is  employed  to  bet  in  his  own  name,  then  their  own 
if  the  bets,  being  lost,  be  paid  even  after  revocation  of  the  implied  '^^^^s. 
authority  to  pay  them,  the  agent  may  still  recover  the  money  paid  Anderson, 
from  the  principal,  on  the  ground  that  it  is  well  understood  to  be 
part  of  the  bargain  that  the  principal  shall  recoup  his  agent,  and 
shall  not  revoke  the  authority  to  pay,  but  shall  indemnify  the  agent 
against  all  payments  made  in  the  regular  course  of  business  («)• 
But  the  law  of  this  judgment,  which  was  very  questionable  (t),  has 
been  altered  by  s.  1  of  the  Gaming  Act,  1892,  66  &  66  Vict. 
c.  9  (tt)  as  follows  : — 

Any  promise  express  or  implied  to  pay  any  person  any  sum  of  money  paid  Gaming  Act, 
by  him  under  or  in  respect  of  any  contract  or  agreement  rendered  null  and  ^^^^ 
vdd  by  the  Act  of  the  eighth  and  ninth  Victoria,  chapter  one  hundred  and 
nine,  or  to  pay  any  sum  of  money  by  way  of  commission,  fee,  reward,  or 
otherwise  in  respect  of  any  such  contract  or  of  any  services  in  relation  thereto 
or  in  connection  therewith  shall  be  null  and  void,  and  no  action  shall  be 
brought  or  maintained  to  recover  any  such  sum  of  money. 

The  Act  covers  more  than  the  ground  of  Read  v.  Anderson^  and 
extends  to  invalidate  a  promise  to  repay  a  person  paying  a  bet 
though  he  had  not  been  the  promisor's  agent  to  make  it  (v) ;  but  it 
does  not  prevent  a  principal  firom  recovering  from  an  agent  through 

mony  with  Manning  v.  PureeU  (1858),  7  D.  779,  diss.,  Brett,  L.  J. 

D.  M.  ft  Q.  65.  {$)  Per  Bowen,  L.  J. 

gi)  PaT9on»  V.  AUxander  (1855),  5  £.  [t)  Brett,  L.  J.,  dissented,  in  Read  v. 

.  268.  Anderion^  and  ICanisty,  J.,  disapproved 

(o)  CoofoOftB  V.  DiJaU  (1886),  L.  R.,  of  it  in  (Men,  v.  KiUell  (1889),  22  Q.  B. 

1  Kx.  248.  D.  680. 

{p)  DiggU  v.  SRggs,  supra,  (d).  (u)  Not  retroipectiTe,  Knight  v.  Zm, 

iq)  OaUy  v.   Field  (1845),   9  Q.  B.  [1893]  1  Q.  B.  41. 

481.  {V)  Taiaim  v.  Beeoe,  [1898]  1  Q.  K 

(r)  Rmd  V.  Anderson  (1884),  13  Q.  B.  44. 
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Ch.  XXI.  8.  5.  whom  he  has  made  bets  money  paid  to  the  agent  by  the  loser  of  the 

^Gon^a^*   bets  {w)  in  like  manner  as  before  the  passing  of  the  Act  {x), 

{Wagering).       The  Act,  however,  does  not  apply  to  money  deposited  with  a 

stakeholder,    stakeholder  to  abide  the  result  of  a  race  between  the  depositor  and 

a  third  party  (although  such  a  transaction  is  a  wagering  contract), 

and  therefore,  as  before  the  Act,  if  the  depositor  having  lost  the  race 

demand  back  the  deposit  before  it  has  been  paid  over  to  the  third 

party,  he  may  sue  the  stakeholder  for  its  recovery  (y). 

Bills,  &c.,  The  Gaming  Act,  1845,  8  4  9  Vict.  c.  109,  however,  does  not 

given  to  o  '  »  y  ' 

secure  ^VV^7  ^  ^^'^  ^^  exchange  or  promissory  notes  given  to  secure 

gaming  debts,  gaming  debts ;   for,  by  the  15th   section,  the  law  as  to  these 

securities  is  left  in  the  state  to  which  it  was  altered  by  the  Qaming 

Act,  1835,  5  &  6  Will.  4,  c.  41.    And  by  this  latter  statute,  so  much 

of  the  stat.  9  Anne,  c.  14,  as  provided, — '^  that  all  notes  and  bills 

given  for  any  money  or  other  valuable  thing,  won  by  gaming,  or  by 

betting  on  the  sides  of  such  as  do  game,  or  for  repajdng  any  money 

lent  for  such  gaming  or  betting,  or  lent  at  the  time  or  place  of  such 

play,  to  any  person  so  gaming  or  betting,  should  be  void,"— is 

repealed ;  and,  instead  thereof,  it  is  enacted,  that  every  such  note 

or  bill  shall  merely  be  deemed  and  taken  to  have  been  made,  drawn, 

accepted,  or  given  for  an  illegal  consideration,  but  shall  not  be 

absolutely  void.     Such  instruments,  therefore,  are  not  void  in  the 

hands  of  a  bond  fide  holder,  without  notice  {z).  And  where  A.  &  B. 

jointly  made  bets  with  third  persons  on  a  horse-race,  and  B. 

received  the  money,  and  gave  A.  a  bill,  accepted  by  C, — who  was 

not  a  party  to  the  betting — for  his  share :  it  was  held  that  the 

8  &  9  Vict.  c.  109,  s.  18,  did  not  preclude  A.  from  recovering 

from  G.  the  amount  of  such  bill  (a). 

nie£;al  If  in  an  action  for  work  and  labour,  it  appear  that  the  defendant 

wbEn^de-      retained  the  plaintiff  to  play  at  an  illegal  game,  and  that  the 

fenoe  to  an      action  is  brought  to  recover  a  recompense  for  his  having  played  at 

work,  money   ^uch  game,  the  plaintiff  cannot  recover  (&). 

lent,  Ac.;  And  SO  it  has  been  held  that  money  knowingly  lent,  for  the 

purpose  of  enabling  the  borrower  to  game  or  play  therewith  at  an 
illegal  game,  is  not  recoverable  (c). 

But  an  action  will  lie  to  recover  money  lent  by  the  plaintiff 
to  the  defendant,  to  enable  him  to  pay  a  bet  which  he  has  already 

{w)  De  MaUos  v.  Benjamin,  [1894]  70  (a)  Johnaan  v.  Lanaleif  (1862),  12  C. 

L.  T.  660.  B.  468 ;  and  see  BeesUm  v.  Beeaton  (1875), 

(a?)  See  Bridger  v.  Savage  (1886),  16  1  Ex.  D.  18. 

Q.  a  D.  868,  oveirnling  Beyer  y.  Adams  (b)  Coates  v.  ffuiUm  (1821),  3  Stark. 

(1869),  28  L.  J.,  Ch.  841.  61. 

iy)  (ySullivan  v.  Thamaa,  [1896]  1  Q.  (e)  dTKiniMU  v.  BoHnMm  (1888),  3 

B.  698.  M.  k  W.  484  ;   per  Jesael,  M.  R.,  Se 

(z)  Per  Cnr.,  Hay  v.  Ayling  (1861),  16  parU  Pyke  (1878),  8  Ch.  D.  764  C.  A. 

Q.  B.  428  ;  20  L.  J.,  Q.  B.  171,  174.  ^        ^     ^        '' 
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lost  (^ ;  and  where  a  bond  had  been  given  to  S.  and  U., — to  whom  Ch.  XXI.  s.  6. 
the  obligor  had  lost  bets  on  horse-races  which  he  was  unable  to   ^^^J^^" 
pay, — in  order  to  prevent  them  from  "  posting  "  the  obligor  at  ( iFagering). 
TattersaWs  as  a  defaulter ;  it  was  held  that  this  constituted  a  good  or  on  a  bond, 
consideration  for  the  bond,  independently  of  the  racing  debt ;  and 
that  the  bond  was  therefore  valid  (e). 

If  money  be  won  at  play,  or  lent  for  the  purpose  of  gambling, 
in  a  country  where  gaming  is  not  illegal,  such  money  may  be 
recovered  in  the  Courts  of  this  country  (/). 

Gambling  insurances,  which  are  prohibited  by  14  Geo.  8,  c.  48,  Gambling 

_-,,^-  _.  1.1-1  ,-1  manrances, 

and  Stock  Exchange  speculations,  which  for  the  most  part  do  not  stock  ez- 
come  within  the  Gaming  Act,  1845,  8  &  9  Vict.  c.  109,  s.  18,  have  ''^^^ 
been  already  dealt  with  (g). 

Horse-racing  would  now  appear  to  be  entirely  regulated  by  the  Hone-racing, 
(laming  Act,  1744,  18  Geo.  2,  c.  84 :  for  those  parts  of  13  Geo.  2, 
c.  19, — ^which  provided  that  no  horse  should  be  entered,  or  start  or 
ran  for  any  plate,  except  by  the  ovmer^  was  repealed  by  8  Vict.  c.  5, 
8.  1 ;  whilst  the  enactments  of  the  Gaming  Act,  1744,  18  Geo.  2, 
c.  84,  so  far  as  they  relate  exclusively  to  horse-racing,  appear  not 
to  be  aflFected  by  the  Gaming  Act,  1845,  8  4  9  Vict.  c.  109  (A). 
And  since  the  repeal  of  18  Geo.  2,  c.  19,  it  has  been  held  that  a 
horse-race  for  money  given  by  third  persons,  by  way  of  prize,  is 
not  illegal  (t) ;  and  that  a  steeple-chase  for  50Z.  or  upwards,  is  a 
lawful  race  within  the  Gaming  Act,  1744,  18  Geo.  2,  c.  84  {k). 

The  Lottery  Acts  (Z)  prohibit  lotteries  by  varying  descriptions.  The  Lottery 
and  10  Wm.  8,  c.  17,  and  42  Geo.  8,  c.  119,  prohibit  "  all  other  ^"^ 
lotteries,"  ''  and  any  other  lottery."   Under  these  general  words  are 
comprised  "  sweepstakes,"  by  which  many  subscribers,  before  a  Sweepstakes, 
race,  draw  by  lot  the  names  of  the  entered  horses  on  the  terms 
that  the  drawer  of  the  winning  horse  shall  be  entitled  to  the  whole 
amount  subscribed  (m),  with  the  result  that  the  winning  subscriber 
could  not  recover  his  winnings  from  the  treasurer  of  the  fund  sub- 


(d)  Ex  parte  Pyke  (1878),  8  Gh.  D. 
764,  C.  A.  If,  however,  the  money  had 
been  won  by  "any  frand  or  nnlawfol 
device,  or  ill  practice,"  within  the  mean- 
ing of  the  Gaminff  Act,  1845,  8  &  9  Vict, 
c.  109,  8.  17,  perhaps  it  woold  be  other- 
wise. See  Cannan  v.  Bryce  (1819),  8  B. 
ft  AL  179  ;  22  R.  R.  342. 

{e)  Bulfb  v.  YelverUm  (1870),  L.  R.,  9 
£q.  471. 

(/)  Quarrier  v.  CoUUm  (1842),  1  Ph. 
147,  App. 

(g)  See  ante,  Oh.  XX.,  ss.  8,  6,  and 
pp.  647,  668. 

{h)  See  8.  16.  In  the  case  of  BaUy  t. 
MarrioU  (1848),  6  C.  B.  818,  Wilde, 
C.  J.,  said  that  it  was  <)nite  clear  that 
horse-racing  "was  not  intended  to  be 


disconraged ''  by  that  statute  ;  id.  828. 

(i)  AppUgarth  v.  CoUey  (1842),  10  M. 
&  W.  723. 

(k)  JEvana  v.  PraU  (1842),  3  M.  &  G. 
769,  and  see  Jmkt  v.  Turpin  (1884),  13 
Q.  B.  D.  606,  where  all  the  Gaming  Acts 
are  reviewed 

(0  See  theise  Acts,  Chit  Stat.,  6th  ed., 
tit  "Games.*' 

(m)  Allpmrt  T.  NuU  (1846),  1  G.  B. 
974 ;  OaUy  v.  Field  (1846),  9  Q.  B.  431. 
The  Lottery  Acts  are  nnaifected  by  8  ft  9 
Vict  &  109  ;  by  s.  17  of  this  statute, 
however,  the  stakeholder,  if  appropriating 
the  stakes,  wonld  seem  to  lie  onminally 
liable ;  and  see  £.  y.  BuehnuuUr  (1887), 
20  Q.  B.  D.  182. 
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Oh.  XXI.  8.  5.  scribed  (who  appears  upon  the  rule  in  pari  delicto,  &c.,  to  have  a 
^^Co^rc^'   better  legal  title  than  he  thereto),  and  that  the  treasurer  could  not 
( iVagering).  recover  from  the  subscribers  unpaid  subscriptions. 
Competitions.      A  physical  lot  is  not  essential  to  the  kind  of  lottery  prohibited 
by  the  Lottery  Acts,  and  a  public  **  missing  word  competition  "  in 
which  the  winners  are  they  who  select,  to  fill  up  a  named  sentence, 
a  particular  word  also  selected  by  the  promoter  of  the  competition, 
was  held  not  to  be  within  the  Acts  (n). 
Unequal  Questions  have  been  raised  as  to  the  extent  to  which  unequa] 

loramongst  distributions  by  lot  amongst  the  subscribers  to  a  commercial 
shareholders,  undertaking  infringe  the  Lottery  Acts,  and  with  what  result.  It 
appears  to  have  been  expressly  decided  by  the  House  of  Lords  that 
a  society  constituted  for  the  benefit  of  its  members  by  (inter  alia)  a 
participation  in  particular  benefits  by  the  process  of  periodical 
drawings  does  not  come  within  the  Lottery  Acts  (o) ;  but  it  had 
been  previously  intimated  by  Jessel,  M.  B.,  that  a  mode  of  distri- 
bution by  dividing  capital  and  profits  among  members  by  means  of 
certificates  convertible  by  annual  drawings  into  preference  dividend 
bonds  bearing  interest  with  a  bonus  was  a  lottery,  and  there- 
fore illegal  under  the  Acts  (p),  and  the  two  cases  seem  to  be 
distinguishable. 

(c)  Purchase  of  PreUnsed  Title. 

The  purchase  of  a  pretensed  right  in  any  land,  unless  the  seller 
has  taken  the  profits  of  the  land  for  one  year  before,  is  prohibited 
by  82  Hen.  8,  c.  9^  on  pain  of  forfeiture  to  a  common  informer  of 
half  of  the  value  of  the  land  by  both  parties.  But  by  the  Real 
Property  Act,  1845,  8  &  9  Vict.  c.  106,  a  right  of  entry  may  be 
sold,  so  that  the  force  of  the  former  statute  is  very  much  dimin- 
ished, and  in  order  to  make  the  forfeitures  take  effect  against  the 
buyer,  the  onus  is  upon  the  plaintiff  to  show,  not  only  that  the 
title  purchased  was  bad,  but  that  the  buyer  knew  it  to  be  bad  (g). 

(d)  Illegal  Companie$  or  Associations. 

Companies  The  formation  of  joint-stock  companies,  established  alter  the 

e^dim^  2nd  November,  1862,  for  the  purpose  of  carrying  on  the  business 
of  banking,  or  any  other  business  which  has  for  its  object  the 
acquisition  of  gain  by  the  company,  is  regulated  by  the  Companies 
Acts,  1862  and  1867, 26  &  26  Vict.  c.  89,  and  80  &  81  Vict.  c.  181. 
And  since  those  statutes,  the  power  of  such  companies  to  allot 

(n)  Barclay  v.  Peanon,  [1898]  2  Ch.  {p)  Sykes  v.  Beadon  (1879),  11  Ch.  1). 

154,  per  Stirling,  J.  170. 

(o)    WaXUngford  v.   Mutual   Society  {q)  Kennedy  v.  Lyell  (1885),  15  Q.  B. 

(1880),  6  App.  Cas.  685.  D.  491. 
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shares,  or  to  act  as  corporations,  depend  on  their  being  registered  Ch.  XXL  s.  5. 

pursuant  thereto  (r).  ^S^" 

A  contract  relating  to  the  purchase  of  shares  in  an  illegal  com-  (Illegal 

pany  or  association,   cannot  be   enforced  («),   nor  can   relief  be  f^P^^^f- 
obtained  by  one  of  the  members  against  a  trustee  for  an  alleged 
breach  of  trust  (0* 


.(e)  Sales  of  Offices. 

The  illegality  at  common  law  of  the  sale  of  a  public  office  has  Stat.  5  ft  6 
already  been  considered  {ante,  p.  572).  •   »  •     • 

The  Sale  of  Offices  Act,  1551,  5  &  6  Edw.  6,  c.  16,  ss.  2,  8  (u), 
avoids  all  agreements  for  the  sale  or  deptdation  of  any  office,  *'  which 
in  any  wise  touches  or  concerns  the  administration  or  execution  of 
justice,  or  the  receipt,  controlment,  or  payment  of  the  King's 
treasure,  money,  rent,  revenue,  account,  aulnage,  auditorship,  or 
surveying  of  the  King's  tenements,  or  customs,  or  any  other 
administration  or  necessary  attendance  to  be  had,  done,  or  executed 
in  any  of  the  Eling's  custom-houses,  or  the  keeping  of  any  of  the 
King's  towns  or  fortresses,  used  or  appointed  for  a  place  of  strength 
and  defence,  or  which  concerns  or  touches  any  clerkship,  to  be 
occupied  in  any  Court  of  record  wherein  justice  is  to  be  ministered; " 
and  the  statute  is  extended  to  all  offices  in  the  gift  of  the  Crown  by 
the  Sale  of  Offices  Act,  1809,  49  Geo.  8,  o.  126. 

In  an  old  case  (a;),  in  which  the  statute  of  Edw.  6  came  under  What  con- 
consideration,  the  Court  held,  that  where  an  office  is  within  the  vnthurthoM 
statute,  and  the  salary  is  certain,  if  the  principal  make  a  deputa-  sututes. 
tion,  reserving  a  lesser  sum  out  of  the  salary,  it  is  good.     So,  if 
the  profits  be  uncertain,  arising  from  fees,  if  the  principal  make  a 
deputation,  reserving  a  sum  certain  out  of  the  fees  and  profits  of 
the  office,  it  is  good.     But  where  the  reservation  or  agreement  is, 
not  to  pay  out  of  the  profits,  but  to  pay  generally  a  certain  sum, 
which  must  be  paid  at  all  events,  such  contract  is  void  by  the 
statute. 

And  the  same  rule  is  to  be  applied  to  cases  within  the  Act  of 
1809,  49  Geo.  8,  c.  126.  Thus,  in  GreviUe  v.  AUkins  iy),  where  a 
bond, — after  reciting  that  A.  B.  was  colonial  secretary  of  Tobago, 
and  had  appointed  C.  D.  to  be  his  deputy,  to  execute  the  office  and 

(r)  See  26  &  26  Yiot  e.  89,  s.  18  ;  5th  ed.,  tit  "  OJkea," 

SO  A;  81  Vict  c  181,  a.  2,  and  see  ante,  (x)  Ocdolphin  y.  Tudor  (1706),  2  Salk. 

pp.  289—296.  468 ;  affinned  in  H.  L.,  1  Bro.  P.  C. 

(«)  JoM^  V.  Pebrer  (1826),  8  B.  &  C.  186  ;  CuUi/ord  v.  De  Cardenell,  2  Salk. 

689.  466. 

(0  Syka  y.  Beadan  (1879),  11  Ch.  D.  (y)  GrmXU  y.  AtOeina  (1829),  9  B.  ft 

170.  C.  462. 

(«)  See  Bac.  Abr.  Offices;  dhit  Stat, 
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{Sales  of 

Offices), 


When  sale  of 
office  legal. 


Partnership 
in  emolu- 
ments. 


receive  the  fees  in  consideration  of  his  paying  thereoat  to  A.  B.  the 
annual  sum  of  450Z.,  by  equal  half-yearly  payments, — ^was  con- 
ditioned for  the  punctual  payment  of  that  sum,  without  saying  ''oat 
of  fees ; ''  and  the  defendant  pleaded,  that  the  bond  was  given  in 
pursuance  of  an  agreement  to  pay  that  sum  at  all  events ;  and,  upon 
issue  joined  on  this  plea,  the  jury  found  for  the  defendant :  it  was 
held  that  the  fact  so  found  by  the  jury,  showed  that  the  bond  was 
illegal  and  void  by  virtue  of  the  statute.  So,  an  assignment  to 
trustees,  of  the  emoluments  which,  during  the  life  of  A.,  and  his 
continuing  to  hold  the  office  of  clerk  of  the  peace,  should  became 
due  to  him  as  such,  after  deducting  the  salary  of  his  deputy,  upon 
trust  to  pay  the  interest  arising  on  certain  debts  due  from  A.,  and 
to  render  to  A.  the  residue  after  satisfying  the  trusts,  is  invalid  (z) ; 
and  an  agreement  by  A.,  for  reward,  to  resign  the  offices  of ''  col- 
lector of  assessed  taxes,"  and  **  sub-distributor  of  stamps,*'  and  to 
use  his  best  endeavours  to  procure  B.  to  be  appointed  to  those 
offices,  is  void  (a). 

Wherever  the  sale  of  an  office  is  illegal,  a  bond  for  the  price  (b)^ 
or  a  promise  to  pay  a  commission  or  percentage,  in  considera- 
tion of  the  promisee  procuring  a  purchaser  for  the  office,  is  not 
binding  (c). 

A  distinction  has  been  taken,  between  offices  which  cannot  be 
legally  sold,  and  those  which  may  be  the  subjects  of  sale,  if  such 
sale  take  place,  under  the  authority  and  with  the  consent  of  those 
who  have  the  power  of  appointment  (d).  And  it  has  been  held, 
that  a  promise  by  one  of  two  candidates  for  the  office  of  under- 
sheriff)  that,  in  consideration  of  his  opponent  desisting  from  his 
endeavour  to  obtain  such  office,  he  would  pay  him  a  sum  of  money, 
is  binding  (e). 

A  partnership  in  the  emoluments  of  an  office  may  be  good ;  it 
having  been  held  in  Sterry  v.  Clifton  (/)  that  a  partnership  agree- 
ment between  two  attorneys  that  the  emoluments  of  certain  offices 
held  by  one  of  them,  being  those  of  clerk  of  the  peace  for  a  liberty, 
clerk  to  the  magistrates,  clerk  to  commissioners  of  taxes,  clerk  to 
the  commissioners  of  sewers,  clerk  to  the  deputy  lieutenants, 
steward  of  certain  manors,  and  coroner  for  the  liberty,  should  be 
considered  partnership  property  and  be  distributable  accordingly, 
was  not  void  for  any  contravention  of  the  above  statutes. 


(z)  Palvier  y.  Baie  (1821),  2  B.  &  B. 
678. 

(a)  Hopkins  v.  PrescoU  (1847),  4  C.  B. 
578. 

(6)  Les  v.  CdeOhiU  (1597),  Cro.  £L 
529. 

(c)  StackpooU  V.  EarU  (1761),  2  Wils. 
188. 


(d)  Per  Lawrence,  J.,  Bladrford  r. 
Freaton  (1799),  8  T.  B.  89. 

(e)  Barker  v.  Brown  (1621),  Cro.  Jac 
612. 

(/)  Sterry  v.  a\fUm  (1860),  9  C.  B. 
110 ;  and  see  Collins  r.  Jackmrn  (1863), 
31  Beav.  645. 
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Ch.  XXL  s.  5. 

(f)  Illegal  Charges  on  Benefices.  Owvbraets* 

{Charges  on 

It  is  enacted  by  the  statute  18  Eliz.  c.  20, — which  was  repealed  Benefices). 
by  48  Geo.  8,  c.  84,  but  revived,  as  regards  this  provision,  by  13  giiz.  c.  20. 
57  Geo.  8,  c.  99  ((/), — "  that  all  chargings  of  benefices  with  cure, 
thereafter,  with  any  pension  or  with  any  profit  out  of  the  same  to 
be  yielded  or  taken,  other  than  rents  to  be  reserved  upon  leases 
thereafter  to  be  made,  according  to  the  meaning  of  that  Act  (h), 
should  be  utterly  void :  "  and  the  intention  of  this  statute  was  that 
the  rents  reserved  on  permitted  leases,  should  be  enjoyed  by  the 
incumbents  themselves,  and  not  by  corrupt  and  indirect  means,  be 
transferred  to  other  uses  (i). 

Accordingly  it  has  been  held,  that  a  composition  with  a  clergy-  What  trans- 
man,  in  consideration  that  his  future  income  may  be  received  by  a  ^i^und^ 
trustee,  and,  after  providing  for  a  curate,  applied  in  liquidation  of  this  statute. 
his  debts,  is  void  under  this  statute  (A;).  So,  a  demise  of  his 
benefice  by  a  parson,  expressly  to  secure  an  annuity ,  is  void  under 
this  statute  (2).  So  where  a  rector,  by  indenture,  demised  his 
rectory  with  the  tithes,  &c.,  to  the  defendant  for  a  certain  term,  if 
he,  the  rector,  should  so  long  live,  at  the  yearly  rent  of  980Z. :  and, 
as  part  of  the  transaction,  executed  a  second  indenture,  which 
operated  as  an  equitable  assignment,  or  valid  appropriation  of  so 
much  of  the  said  rent  as  was  necessary  to  pay  certain  debts  due 
from  the  rector  to  A.  and  B. :  it  was  held  that  such  assignment 
was  a  charge  on  the  benefice  within  the  statute;  and  that  the 
demise  was  therefore  void  (m).  And  so,  if  a  warrant  of  attorney 
shows,  on  the  face  of  it,  that  it  was  given  to  secure  an  annuity 
which  was  to  be  charged  on  the  benefice,  it  will  be  void  (n). 

But  where,  in  such  a  case,  a  warrant  of  attorney,  with  a  defeas- 
ance in  the  common  form^  is  given  as  an  additional  security,  so  that 
the  instrument,  upon  the  face  of  it,  is  free  from  objection,  the 
Ck>urt  will  not  set  it  aside  (0).  Nor  will  the  Court  look  beyond  the 
warrant  of  attorney,  for  evidence  of  the  intention  of  the  parties,  or 
read  affidavits  in  proof  of  such  intention  (p). 

And  the  Court  has  refused  to  set  aside  a  warrant  of  attorney. 


(g)  Per  Parke,  J.,  Doer,  Chdly (1829), 

9  R  A;  C.  344 ;  Shaw  v.  Prikhard  (1829), 

10  B.  k  C.  241. 

(A)  As  to  the  power  of  incnmbents  of 
benefices  to  make  farming  leases,  see  5  & 
6  Vict.  sess.  2,  c.  27. 

(t)  Per  Cor.,  WdUhew  v.  Orafla  (1851), 
6  Ezch.  1,  22. 

(k)  Alehin  v.  ffopHns  (1834),  1  Bing. 
N.  C.  99. 

(Q  Shaw  Y.  Priichard  (1829),  10  B.  & 
C.  241. 


(m)    fFalihew   v.    Crests   (1861),    6 
Ezch.  1. 
(n)  See  SaUmarshe  y.  ffmvett  (1834),  1 

A.  k  £.  812 ;  FligTU  v.  Salter  (1881),  1 

B.  k  Ad.  673. 

(o)  BritUn  v.  WaU  (1832),  3  B.  &  Ad. 
915  ;  and  see  Johnson  y.  Brassier  (1834), 

1  A.  &  £.  624  ;  Gibbons  ▼.  Hooper  (1831), 

2  B.   &  Ad.  734 ;   Moore  y.  Bamadefn 
(1888),  7  A.  &  £.  898. 

(p)  Bendry  v.  Price  (1839),  7  Dowl. 
753  ;  Bish<n>  v.  Hatch  (1839),  id.  763. 
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given  by  a  clergyman  as  a  collateral  security  on  purchasing  an 
annuity,  although  it  referred  to  a  bond  which  had  also  been  given 
by  him  to  secure  the  annuity,  and  the  bond  recited  a  deed  of  grant, 
whereby  the  benefice  was  charged, — but  the  reference  to  the  bond 
in  the  warrant  of  attorney,  amounted  to  no  more  than  a  description 
of  the  bond ;  and  the  terms  of  the  deed  of  grant  were  not  in- 
corporated with  the  warrant  of  attorney,  so  as  to  make  the  latter 
operate  as  a  charge  on  the  benefice  (q). 

But  if  the  warrant  of  attorney  expressly  authorize  the  sequestra- 
tion of  the  living,  the  Court  will  set  aside  the  warrant  of  attorney, 
as  well  as  the  judgment  and  sequestration  under  it  (r). 

The  personal  covenant  by  a  clergyman  to  pay  a  rent-charge  may 
be  good,  although  the  deed,  so  far  as  it  purports  to  create  a  charge 
upon  his  benefice,  is  void  under  the  statute  (s). 

An  assignment  of  the  salary  of  the  chaplain  to  a  workhouse  and 
workhouse  infirmary  is  not  void  as  being  against  public  policy  (0, 
or  within  the  statutes  above  referred  to. 


(g)  Miscellaneous  Cases  of  Contracts  Statutable  Void. 

We  have  already  seen  that,  in  addition  to  the  contracts  specified 
in  the  present  section  of  this  chapter,  the  following  contracts  are 
statutably  illegal,  or  void,  or  form  no  ground  of  action : — 

Sunday  contracts  {ante,  p.  886). 

Tippling  contracts  {ante,  p.  888). 

Truck  contracts  {ante,  p.  628). 

Sales  by  illegal  weights  and  measures  {ante,  p.  886). 

Sales  of  game  out  of  season  {ante,  p.  887)* 

Bills  of  sale  in  non-statutory  form  {ante,  p.  648). 

In  addition  the  following  may  be  enumerated : — 
The  Properiy  Tax  Act,  1842,  6  &  6  Vict.  c.  86,  enacts  by  s.  108 
that  all  contracts^  covenants,  and  agreements  to  be  made  or  entered 
into  for  payment  of  any  interest,  rent,  or  other  annual  payment  in 
full  without  allowing  deduction  for  property- tax  shall  be  utterly  void. 
Ground  game.  The  Ground  Game  Act,  1880,  48  <fc  44  Vict-  c-  47,  gives  the 
occupier  of  land  a  right  inseparable  from  his  occupation  to  kill 
ground  game  thereon,  and  s.  8  provides  that  *'  every  agreement, 
condition,  or  arrangement  which  purports  to  divert  or  alienate  the 
right  of  the  occupier  as  declared,  given,  or  reserved  to  him  by 


Sunday. 
Tippling. 
Track. 
Weights. 

Game. 
Bill  of  sale. 

Property  tax. 


(q)  CoUbrooke  T.  LayUm  (1888),  4  B.  & 
Ad.  578. 

(r)  Newland  r,  Waikin  (1882),  9  Bing. 
118,  said  to  be  better  reported  in  1 L,  J,, 
N.  S.  177  ;  per  Cor.,  Moore  r,  Jtavuden 
(1888),  7  A.  &  K  898,  908. 


(«)  Mowsfs  ▼.  Leake  (1799),  8  T.  B. 
411 ;  Gfibbone  v.  Hooper  (188U  8  B.  4 
Ad.  784. 

(0  Mirams,  In  re,  [1891]  1().  B.  594. 

(tf)  See  Cfaitty's  Statatea,  5t]i  ed.,  tit 
*'Propert!f  Tax." 
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this  Act,  OP  which  gives  to  such  occupier  any  advantage  in  con-  Ch.  XXL  s.  5. 
sideration  of  his  forbearing  to  exercise  such  right,  or  imposes  upon  ^^^^^^^^ 
him  any  disadvantage  in  consequence  of  his  exercising  such  right,  Contract  wid. 
shall  be  void." 

The  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  by  s.  14  gives  Conveyancing 
power  to  relieve  against  the   forfeiture  of  a  lease,  and   sub-s.  9      ' 
provides  that  that  section  '*  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary." 

The  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  88,  gives  tenants  Settled  Land 
for  life  of  settled  estates  various  powers  of  selling  or  letting  the  ^^^*  ^^^^ 
estates  in  such  manner  as  to  bind  remaindermen.    By  s.  50,  a 
contract  by  a  tenant  for  life  not  to  exercise  any  of  his  powers  under 
this  Act  is  void. 

The  Agricultural  Holdings  Act,  1888,  46  &  47  Vict.  c.  61,  gives  Agricnltoral 
the  tenants  of  agricultural  or  pastoral  holdings  or  market  gardens  jj^^  ^sfs 
the  right  to  claim  from  their  landlords,  on  quitting  the  holdings  at 
the  determination  of  their  tenancies,  compensation  for  boning  and 
other  manurial  improvements  executed  during  the  tenancy.  By 
B.  55  '*  any  contract,  agreement,  or  covenant  made  by  a  tenant  by 
virtue  of  which  he  is  deprived  of  his  right  to  claim  compensation 
under  this  Act  in  respect  of  any  improvement  mentioned  in  the 
first  schedule  hereto  (except  as  in  providing  such  compensation  as 
is  by  this  Act  permitted  to  be  substituted  for  compensation  under 
this  Act)  shall,  so  far  as  it  deprives  him  of  such  right,  be  void  both 
at  law  and  in  equity." 

The  Allotments  Compensation  Act,  1887,  50  &  61  Vict.  c.  26,  AUotments 
gives  the  tenants  of  allotments  and  cottage  gardens  somewhat  ^^^^g^^^^ 
similar  rights  enforceable  by  a  distinct  procedure,  and  by  s.  6  of 
the  Act,  it  takes  effect  ''notwithstanding  any  agreement  to  the 
contrary." 

(h)  Contracts  which  may  be  Set  Aside  for  Unreasonableneaa. 

In  addition  to  the  cases  already  referred  to,  contracts  with  a  rail-  Ballway 
way  or  canal  company  by  which  the  freighter  agrees  that  the  com-  ^"*'*^**- 
pany  shall  not  be  liable  for  negligence  in  the  carriage  of  goods  or 
animals,  may,  by  s.  7  of  the  Railway  and  Canal  Traffic  Act,  1864, 
17  &  18  Vict.  c.  84,  be  adjudged  void  if  unreasonable  (v) ;  and  so 
may  contracts  by  a  client  with  his  solicitor  for  a  lump  sum  in  lieu  Remuneration 
of  costs  under  the  Attorneys  and  Solicitors  Act,  1870,  83  &  84  iq^  l^^J^  ^ 
Vict.  c.  28,  by  s.  9  of  that  Act,  ''if  the  terms  of  it  shall  not  be 
deemed  by  the  Court  or  judge  to  be  fair  and  reasonable  "  {x). 

{v)  Ante,  p.  429.  Act,  1881,  44  &  45  Vict.  c.  44,  s.  8  (4). 

[x)  And  see  Solicitors*  Bemnneration 
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Sect.  1. — By  whom  Contract  to  be  Performed. 

By  whom  the  ^-  ^^^  ^^  ^^  ^^^  ^^>  ^^^  ^^^  person  who  is  to  be  discharged 
contract  is  to  fi-Qm  his  liability  upon  a  contract,  by  the  performance  of  a  certain 
act,  is  impliedly  bound  to  do,  or  cause  to  be  done,  the  act  which 
is  to  discharge  him  (a).  Thus,  if  a  party  has  to  pay  a  sum  of 
money,  a  mere  readiness  to  pay  is  insufficient ;  but  in  order  to 
exonerate  himself  from  liability,  he  is  bound  to  go  to  the  party 
who  is  entitled  to  receive  the  money,  and  to  pay  or  tender  the  same 
to  him  {b). 


Payor  must 
go  to  payee. 


Mode  of  per- 
formance of 
contract. 


Sect.  2. — Mode  of  Performance. 

With  regard  to  the  mode  of  performing  a  contract,  the  rule  is, 
that  it  must  always  be  performed  according  to  its  legal  effect. 
Thus,  a  party  is  equally  guilty  of  a  breach  of  his  contract,  whether 
he  directly  refuses  to  perform  it,  or  voluntarily  does  an  act  which 
puts  it  out  of  his  power  to  perform  it  (c),  or  which  prevents  the 
other  party  from  having  the  benefit  of  it  (d).    So,  if  one  party  agree 


(a)  See  per  Lord  fillenborough,  C.  J., 
Cranleyy,  Biliary  (1813),  2  M.  &  S.  120, 
122.  As  to  the  party  who  may  perform 
a  condition,  see  Co.  Litt.  210  b,  211  a, 
220  ;  Bac.  Abr.  Conditions ;  Bro.  Abr. 
Conditions,  174  ;  and  see  Cheney's  case 
(1590),  8  Leon.  260. 

(b)  Co.  Litt  sect.  340  ;  per  Gibbs, 
C.  J.,  Soicard  v.  Palmer  (1818),  8  Taunt. 


277,  279 ;  and  see  Jffaldane  r.  Johnson 
(1853),  8  Exch.  689. 

(c)  See  Stirling  r.  MaiUand  (1864),  5 
B.  &  S.  840  ;  M'lntyre  v.  Bdchtr  (1863), 
14  C.  B.,  N.  S.  654  ;  Chamley  v.  /Fia- 
stanley  (1804),  5  East,  266. 

{d)  Inchbald  v.  JFeslam,  <£«.,  Coffee  Co. 
(1864),  17  C.  B.,  N.  S.  788. 
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to  deliTer  up  a  written  instrument  to  another,  he  is  bound  to  deliver  Ch.XXII.s.2. 
up  such  instrument,  in  the  same  condition  in  which  it  was  at  the  ^^{^[^\^*^'^ 
time  he  contracted  to  deliver  it  (e).     So,  where  there  was  an  agree-  ~; 
ment  to  deliver  up  certain  bills  of  exchange, — which  were  foreign  notes?^ 
bills,  drawn  in  sets  of  three  ;  it  was  held  that  this  agifeement  was 
not  performed,  by  the  delivery  up  of  one  part  of  each  of  the  bills  in 
question  (/).     So,  an  agreement  to  pay  a  sum  of  money  by  pro- 
missory notes,  is  not  performed  by  merely  giving  the  notes,  if  they 
be  not  paid  when  due  {g). 

A  contract  by  lessee  to  insure  in  the  names  of  the  lessors  is  not 
performed  by  insuring  in  their  names  and  his  own  jointly  Qi) ;  nor 
A  contract  by  a  lessee,  to  insure  in  the  joint  names  of  the  lessor 
and  himself,  by  the  lessee  insuring  in  his  own  name  only  {%) ;  but 
a  contract  by  a  lessee,  to  insure  in  the  joint  names  of  the  lessor 
and  himself,  is  well  performed  by  his  insuring  in  the  name  of  the 
lessor  only  (A;). 

When  there  are  several  ways  in  which  the  contract  may  be  Whore  con- 
performed,   that  one  is   generally  adopted  which   is    the    least  perfona^  in 
profitable,  to  the  plaintiff,   and    the    least  burthensome  to  the  "©^e'^l  ^^»y^ 
defendant  (Q. 

When  a  contract  is  in  the  alternative^ — as  that  the  promisor  Contract  in 
shall  do  a  certain  act  "on  the  1st  of  January,  or  the  1st  of^^^  *®™*" 
February ;  '*  or  shall  "  pay  a  sum  of  money,  or  deliver  a  horse  to 
the  promisee  ; "  the  right  to  elect  the  mode  of  performance  is 
impliedly  vested  in  the  promisor  (m), — the  rule  being,  that  "  in 
case  an  election  be  given  of  two  several  things,  always  he  that  is 
the  first  agent,  and  which  ought  to  do  the  first  act,  shall  have  the 
election  '*  (n).  Thus,  if  A.  agree  to  re-invest  a  sum  in  Consols,  in 
the  name  of  B.,  charging  the  Stock  at  a  certain  price ;  or  to  pay 
the  sum  in  bank  notes,  on  B.  giving  A.  six  months*  notice  ;  it  is  in 
the  election  of  B.,  whether  he  will  have  the  money  re-invested,  or 
paid  in  bank  notes  (o). 


(e)  JUthardwn  v.  Barnes  (1849),  4 
Excb.  128,  132. 

(/)  Kearney  y.  West  Ca^uida,  Gold, 
d-e.,  Co,  (1856),  1  H.  &  N.  412. 

ig)  IHxson  v.  ffolroyd  (1857),  7  K  & 
B.  903. 

(h)  Pmniall  v.  Harhome  (1848),  11 
Q.  B.  868. 

(i)  Doe  d.  MuOon  t.  Qladwin  (1845), 
6  Q.  B.  953. 

(At)  Per  Wood,  V.-C,  Havens  v.  Mii- 
dletan  (1853),  22  L.  J.,  Ch.  746. 

(l)  Per  Maule,  J.,  Coekbum  v.  Alex- 
ander  (1848),  6  C.  B.  791,  814. 

(m)  Per  Lord  Mansfield,  C.  J.,  Layton 
T.  Pearce  (1778),  1  Dougl.  15,  16. 

(n)  Co.  Litt.  145  a;  and  aeeKeed  v. 


Kilbum  Co-operative  Society  (1 8^75),  L.  R , 
10  Q.  B.  264 ;  South  Eastern  Bail.  Co.  v. 
The  Queen  (1851),  17  Q.  B.  485,  Ex.  Ch. 
By  the  French  law,  **  the  election  belongs 
to  the  debtor,  if  it  haye  not  been  ex- 

Sressly  accorded  to  the  creditor.  A 
ebtor  may  discharge  himself  by  deliver- 
ing one  of  two  things  promisea  ;  but  he 
cannot  compel  the  creaitor  to  receive  one 
part  of  one,  and  one  part  of  the  other. 
An  obligation  is  pure  and  simple,  although 
contracted  in  an  alternative  manner,  if 
the  one  of  two  things  promised  could  not 
be  the  subject  of  obligation."  —  Code 
Civil,  bk.  8,  tit  3,  art.  1190. 

(o)  Chippendale  v.  Thurston  (1829),  4 
C.  &  P.  98. 
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Ch.XXII.8.  2.      And  if  one  branch  of  the  altematiye  cannot  be  perfonned,  the 
^^ModS^  promiser  is  bound  to  perform  the  other  {jp). 
'- —      But  if  the  promiser  once  make  his  election,  he  is  absolutely 

Election.  ^^^^  ^^^^^^^  ^^y 

And  where  rent  was  reserved  by  agreement,  '^  to  be  paid  quar- 
terly, or  half-quarterly  if  required ; ''  and  the  landlord  received 
such  rent  quarterly  for  a  twelvemonth  ;  the  Court  seemed  to 
incline  to  the  opinion,  that  he  had  made  his  election  as  to  the 
period  of  payment,  and  that,  therefore,  he  could  not,  without 
notice,  distrain  for  a  half-quarter*s  rent  (r). 


Sect.  8. — Time  of  Performance  of  Contract. 

When  it  is  to  Where  a  party  to  a  contract  undertakes  to  do  some  particular 
be  performed.  ^^^^  ^^  performance  of  which  depends  entirely  on  himself,  and  the 
contract  is  silent  as  to  the  time  of  performance ;  the  law  implies  an 
engagement  that  it  shall  be  executed  within  a  reasonable  time, 
looking  at  all  the  circumstances  of  the  case  (a).  Thus,  where,  by 
the  terms  of  a  charter-party,  the  cargo  was  '*  to  be  discharged  with 
all  dispatch  according  to  the  custom  of  the  port  "  of  discharge ;  it 
was  held  by  the  House  of  Lords  that  this  bound  the  charterer,  to 
discharge  the  cargo  within  a  reasonable  time,  regard  being  had  to 
every  impediment  arising  out  of  the  custom  or  practice  of  the  parti- 
cular port,  which  the  charterer  could  not  have  overcome  by  the  use 
of  reasonable  diligence  (t) ;  and  the  principle  of  this  case,  in  which 
the  impediment  arose  from  insufficiency  of  lighters,  was  afterwards 
applied  by  the  Court  of  Appeal  to  a  case  where  it  arose  from  a 
strike  of  dock  labourers  (u). 

But  where  the  act  to  be  done  is  one  in  which  both  parties  to  the 
contract  are  to  concur,  the  implied  engagement  is,  not  that  the  act 
shall  be  done  within  either  a  fixed  or  a  reasonable  time,  but  that 
each  shall  use  due  diligence  in  performing  his  part  {x). 

And  an  agreement  on  the  face  of  it  indefinite  in  time  is  primd 
facie  perpetual  (y)« 


Duration  of 
contract. 


ip)  See  per  Parke,  B.,  iStfveTuy.  Webb 
(1836),  7  C.  &  P.  60,  62. 

(g)  Broum  v.  Royal  Imniranee  Society 
(1869),  1  £.  &  E.  868  ;  128  L.  J.,  Q.  B. 
276  ;  Oath  v.  Lees  (1865),  8  H.  &  C.  668  ; 
Co.  Litt.  146  a. 

(r)  Mallam  v.  Arden  (1833),  10  Bing. 
299. 

(«)  Per  Lord  Blackburn,  in  PosUe- 
thwaite  y.  Freeland^  infra  ;  Hick  v. 
Maymmd,  [1893]  A.  C.  22. 

(0  PoaUethwaiU  y.  Freeland  (1880),  6 
App.  Cas.  699 ;   49  L.  J.,  Ex.  D.  630 ; 


affirming  both  the  judsmenta  bebw; 
and  (per  Lord  Herschell  in  ffiek  r. 
Raymxmd)  not  really  conflicting  with 
Wright  y.  New  Zealand  Shipping  Co. 
(1879),  4Ex.  D.  165,  C.  A. 

(u)  Castlegate  Steamshw  Co.  t.  Dmp- 
aey,  [1892]  1  Q.  B.  864,  C.  A.,  reveniiig 
the  judgment  of  Wright,  J. 

(x)  F<»rd  y.  Coteworth  (1868),  L  R.,  4 
Q.  B.  127. 

(y)  LlaneUy  Rail,  Co.  y.  Lmdom  A 
North  Western  Rail  Co,  (1875),  L  R., 
7  H.  L.  560. 
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And  where  a  contract  is  to  be  performed  "directly,"  this  does  Ch.XXIL8.8. 
not  mean  ''  within  a  reasonable  time,"  but  "  speedily,"  or  "  as  ^"f^"^ 

soon  as  possible  "  (z).     And  so,  a  contract  by  a  manufacturer  to  — ; ;;— 

furnish  certain  specified  goods  **  as  soon  as  possible,"  means  that ,,  ^"^  ^* 

°  ^  As  soon  as 

he  is  to  furnish  them  within  a  reasonable  time, — ^that  is,  within  possible." 
Buch  a  time  as  would  be  sufficient  to  enable  a  person  who  had  all 
the  necessary  appliances,  to  execute  the  contract,  regard  being  had 
to  the  other  contracts  he  may  already  have  in  hand  (a). 

So,  where  the  contract  was,  to  sell  certain  goods  to  the  defen-  "Forthwith." 
dants,  "  the  said  goods  to  be  delivered  forthwith ,  and  the  price  to 
be  paid  by  the  defendants,  in  cash,  in  fourteen  days  from  the  time 
of  the  making  of  the  said  contract ;  it  was  held  that,  by  the  use  of 
the  word  '*  forthwith,"  in  connection  with  the  payment  in  fourteen 
days,  it  was  manifest  that  the  parties  intended  the  goods  to  be 
delivered  at  some  time  within  the  fourteen  days  (6). 

Where  a  contract  is  to  be  performed  within  or  at  the  expiration  "  Month." 
of  a  month,  the  general  presumption  of  law  is,  that  the  parties 
meant  a  lunar,  not  a  calendar  month  (c).  But  if  the  context 
shows  that  a  calendar  month  was  intended,  the  Court  may  adopt 
that  construction  (d).  And,  in  like  manner,  the  circumstances  in 
which  the  contract  was  made,  or  proof  of  some  custom  in  the  place 
where,  or  in  the  trade  with  reference  to  which  it  was  made,  may 
rebut  the  presumption,  and  show  that  a  calendar  month  was 
intended  (e).  In  the  case  of  bills  of  exchange,  cheques  on  bankers, 
and  promissory  notes,  however,  the  word  *'  month  "  is  understood 
to  mean  **  calendar  month  "  (/),  as  it  is  in  statutes. 

Where,  by  the  contract,  a  party  is  to  have  so  many  days  for  Days, 
doing  an  act, — e.g.,  where  the  charterer  of  a  ship  is  allowed  by  the 
charter-party,  so  many  **  running  days  "  for  loading  the  ship, — the 
days  mean  consecutive  days,  including  Sundays,  unless  there  be  a 
custom  to  the  contrary  (g).  But  where  the  context  shows  that 
working  days  were  intended,  Sundays  will  be  excluded  (h). 

Delivery  of  goods  must  be  made  at  a  reasonable  hour,  and  what  Hour  for 
is  a  reasonable  hour  is  a  question  of  fact  (i).  goods. 


(s)  Duncan  v.  Topfuim  (1849),  8  C.  B. 
225,  and  see  ante,  p.  115. 

(a)  See  Hydraulic  Engineering  Co.  v. 
McHaffie  (1879),  4  Q.  B.  D.  670,  C.  A.; 
AUwood  V.  Eniiry  (1866),  1  C.  B.,  N.  S. 
110,  115. 

<fe)  Staunton  v.  Wood  (1851),  16  Q.  B. 
638. 

(c)  Per  Cur.,  Simpson  v.  MargUson 
(1847),  11  Q.  B.  28,  31. 

(d)  Simpson  v.  Margitson  (1847),  11 
Q.  B.  23 ;  Lang  v.  QaU  (1813),  1  M.  & 
S.  111. 

(«)  Per  Lord  Denman,  C.  J.,  Simpson 
V.  Margitson  (1847),  11  Q.  B.  23,  32. 

c.a 


(/)  Bills  of  Exchange  Act,  1882,  s.  14, 
sub-s.  4.  And  a  •* calendar  month"  is 
to  be  calculated  from  the  particular  day 
in  one  month  *  *  to  the  day  numerically 
corresponding  to  that  day,  in  the  follow- 
ing month,  less  one."  Per  Brett,  L.  J., 
Migotti  V.  Colvill  (1879),  4  C.  P.  D.  238, 
C.  A. 

{g)  Brown  v.  Johnson  (1842),  10  M.  k 
W.  381,  334. 

(h)  Commercial  Steam-Ship  Co,  v. 
BoulUm  (1875),  L.  R.,  10  Q.  B.  346. 

(t)  Sale  of  Goods  Act,  1893,  s.  29  (4), 
ante,  p.  374. 

R  R 
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time. 

Hour  for  de- 
livery of 
gooda. 


Exclusion  of 
day  of  date. 


Ch.XXII.s.8.      Expressions  relating  to  time,  in  instruments  relating  to  contracts 
^^(Ti^^^  which  are  to  be  performed  in  Great  Britain,  are  to  be  taken,  by  the 

xrr^.      Statutes  Definition  of  Time  Act,  1880,  43  &  44  Vict.  c.  9,  to  refer 

meantime/*  to  Greenwich  mean  time,  and  in  the  case  of  contracts  to  be  per- 
formed in  Ireland,  to  Dublin  mean  time ;  but  this  provision  applies 
to  written  contracts  only. 
Calculation  of  Where  the  time  is  to  be  computed  from  an  act  to  be  done,  the 
mode  of  calculating  the  time  must  depend  on  the  circumstances  of 
the  particular  contract  (j).  But  unless  the  act  to  be  done  is  one  to 
which  the  party  to  be  afiected  by  the  computation  is  party  or  privy, 
the  day  of  doing  the  act  is  to  be  excluded  (A;). 

So,  where  a  contract  is  to  be  performed  within  a  certain  time  after 
the  date,  or  day  of  the  date,  it  seems  that  the  day  of  the  date  is  to 
be  excluded  (Z).  And  where  goods  were  sold  "  to  be  paid  for  in  two 
months  ;  '*  it  was  held  that  the  vendee  was  to  have  two  entire  months 
in  which  to  make  the  payment  exclusive  of  the  day  of  sale(m). 
Where  the  performance  is  to  take  pl^ce  at  a  certain  time, — «.^., 
one  month, — from  the  date  of  the  agreement,  and  there  is  a  possible 
date,  it  must  be  executed  accordingly ;  and  the  month  shall  not  be 
computed  from  the  making  of  the  contract,  although  part  of  the 
month  had  elapsed  at  the  time  the  agreement  was  entered  into. 
But  if,  in  such  a  case,  the  whole  of  the  month  had  elapsed  when 
the  agreement  was  made,  it  shall  be  intended  that  the  parties 
meant  the  act  to  be  done  within  a  month  from  the  actual  making 
of  the  agreement.  And  so,  the  word  '*  one  month  from  the  making 
hereof,**  or  '*  from  henceforth,'*  in  a  contract,  impliedly  signify  one 
month  from  the  actual  execution,  and  not  one  month  from  the 
date  of  the  contract  (n). 

An  agreement  to  pay  a  sum  of  money  "  on  the  29th  day  of 
February  now  next  ensuing,*'  has  been  held  to  create  an  obligation 
to  pay,  on  the  29th  of  February  in  the  leap-year  next  after  the  date 
of  the  agreement  (o). 

But  still,  the  right  to  insist  upon  such  strict  performance  n:ay 

IwwSvoi™*^  be  waived,  if  the  party,  on  being  informed  that  the  contract  cannot 

conveniently  be  performed  until  a  future  day,  do  not  object  to  that 

day  being  substituted  as  the  time  for  its  completion  (p) ;  though  it 


Performance 
on  the  day. 


Right  to  Per- 


cy) Per  Grant,  M.  R.,  Lester  y.  Oarlcmd 
(1808),  15  Ves.  248;  10  R.  R.  68; 
Wilkinson  v.  OasUm  (1846),  9  Q.  B.  187, 
144. 

(k)  Lester  v.  Garland  (1808),  15  Ves. 
248  ;  per  Parke,  B.,  Webb  v.  Fairmaner 
(1838),  8  M.  &  W.  478,  476 ;  per  Lord 
Tentevden,  C.  J.,  PelUvo  y.  The  Inhabi- 
tants <if  Wanford  (1829),  9  B.  &  C.  134. 

(0  Id.  ;  Pughy.  Duke  of  Leeds  {1777), 
2  Cowp.  714 ;  Watson  ▼.  Peart  (1809),  2 


Camp.  294  ;  11  R.  R.  712. 

{m)  Webb  ▼.  Pairmaner  (1838),  8  K. 
k  W.  478. 

(w)  See  per  Bayley,  J.,  Styles  ▼.  Wardle 
(1825),  4  B.  &  C.  908. 

(o)  Chapman  ▼.  ^McAam  (1842),  8  Q. 
B.  723,  733. 

(p)  Carpenter  ▼.  Blandford  (1828),  8 
B.  k,  C.  576  ;  and  see  ^^ft«r/ t.  Oroteesar 
Investment  Co.  (1867),  L  R.,  8  Q.  & 
123. 
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must  be  borno  in  mind  that  as  regards  contracts  required  by  law  to  Ch.XXIL8.8. 
be  in  writing,  any  alteration  in  the  time  of  performing  the  contract,  ^*|^^^* 

which  is  made  at  the  instance  of  the  seller,  must  likewise  be  in • 

writing  (q). 

And  there  are  cases  in  which,  although  the  contract  appoints  *^?f.®!^'^ 
future  time  for  doing  an  act,  the  party  who  is  to  perform  it  may,  party  may  be 
even  before  the  arrival  of  that  time,  subject  himself  to  an  action,  by  ^g^^^^^*"" 
disabling  himself  from  fulfilling  his  contract.    Thus,  where  a  party  ^^^  y^ 
who  has  agreed  to  convey  an  estate  at  a  future  day,  disables  himself  ^*^«y- . 
from  making  that  estate,  by  executing,  before  the  day,  a  conveyance 
inconsistent  therewith  ;  he  commits  a  breach  of  his  agreement,  for 
which  the  other  contracting  party  may  at  once  bring  his  action  (r). 

And  so,  where  the  plaintiff  declared  on  a  contract  by  the  defen- 
dant, to  assign  to  the  plaintiff  all  his  interest  in  a  term  of  years 
then  held  by  him,  on  payment  by  the  plaintiff,  within  seven  years 
from  a  day  named,  of  140Z. ;  and  the  breach  was,  that  before  the 
seven  years  had  expired,  the  defendant  assigned  all  his  interest  to 
a  stranger :  it  was  held,  on  demurrer,  that — the  effect  of  the  con- 
tract being,  to  bind  the  defendant  to  assign  to  the  plaintiff  at  any 
time  within  the  seven  years,  if  called  upon  so  to  do, — the  breach, 
as  laid,  showed  a  good  cause  of  action,  the  defendant  having  in- 
capacitated himself  from  performing  his  contract  (a). 

So  if,  before  the  time  for  performing  the  contract  arrives,  the  Renunciation 
promiser  expressly  renounce  the  contract,  the  promisee  may  treat  day.  and  see 
this  as  a  breach  of  such  contract,  and  may  at  once  maintain  an  V^  P-  ^^8. 
action  in  respect  thereof  (t).    But  where  the  promisee  has  this  lloehsUr  v. 
option,   he  is  bound  to   exercise  it ;    and  he  cannot  treat  the 
renunciation  as  a  breach   if,  after   such   renunciation,  he  insist 
upon  holding  the  promiser  to  the  prospective  performance  of  his 
contract  (u). 


iq)  Se«  Noble  v.  Ward  (1867),  L.  R., 
2  Ex.  135,  Ex-  Ch. 

(r)  1  RoU.  Abr.  248,  pi.  1 ;  8  Vin. 
Abr.  225  ;  F<yrd  v.  TiUy  (1827),  6  B.  It 
G.  825,  327  ;  and  see  Co.  Litt.  221  b. 

(a)  Lovelock  v.  Franklyn  (1846),  8 
Q.  R  371.  In  that  case,  p.  378,  Lord 
Deninan,  C.  J.,  said  that  the  result  of 
the  authorities  on  this  point  was,  that  if 
an  act  is  to  be  performed  at  a  future 
specified  time,  the  contract  is  not  broken 
by  the  doing  of  something,  which  may 
merely  prevent  the  performance  thereof 
in  the  meantime.  But  in  Roll.  Abr.  248, 
pi.  1,  it  is  said,  that  if  "a  day  be  limited 
to  pOTform  a  condition,  if  the  obligor  once 
disables  himself  to  perform  it,  though  he 
be  enabled  again  before  the  day^  yet  the 


condition  is  broken  ; "  and  this  opinion 
was  adopted  by  the  Court  in  Ford  v.  TiUy 
(1827),  6  B.  &  C.  326. 

(0  Sochster  v.  De  la  Tour  (1868),  2 
E.  &  B.  678  ;  Avery  v.  Boioden  (1856),  6 
£.  &  B.  714,  728  ;  and  see  Danube^  dbc, 
Hail.  Co,  V.  Xenos  (1862),  31  L.  J.,  C.  P. 
284,  Ex.  Ch.  ;  Frost  v.  KnigU  (1872), 
L.  R.,  7  Ex.  Ill,  Ex.  Ch. ;  Synge  ▼. 
Syjige,  [1894]  1  Q.  B.  466,  C.  A. 

As  to  what  repudiation  amounts  to  a 
breach  of  the  contract  allowing  the  other 
party  to  sue,  see  Johnstone  v.  Milling 
(1886),  16  Q.  B.  D.  460,  C.  A.,  and 
p.  618,  post 

{u)  Avery  v.  Bowden  (1866),  5  E.  & 
B.  714. 
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Chap.  XXII. — Performance  of  Contract,  etc. 


Ch.XXII.b.4. 

Performanet 
{Notice). 


Notice,  when 
necessary. 


Implied 
requirement 
of  notice. 


Sect.  4. — The  Requirement  of  Notice. 

With  regard  to  giving  notice  of  any  fact,  on  the  occurrence  of 
which  the  right  to  claim  performance  of  a  contract  may  depend, 
the  general  rule  is,  that  where  the  matter  does  not  lie  more  pro- 
perly within  the  knowledge  of  one  of  the  parties  than  of  the  other, 
such  notice  is  not  requisite,  unless  the  contract  contain  an  express 
stipulation  to  that  effect  {x).  Thus,  if  a  man  engage  to  do  a  thing 
on  the  performance  of  some  act  by  a  stranger,  or  upon  a  stranger 
attaining  the  age  of  twenty-one  years  or  dying ;  notice  of  these 
events  need  not  be  alleged ;  for  they  lie  in  the  defendant's  know- 
ledge as  much  as*  in  that  of  the  plaintiff,  and  he  ought  to  take 
notice  thereof  at  his  peril  {y).  So,  if  A.  indemnify  B.  against  the 
acts  of  a  third  person,  the  liability  attaches  without  notice  of  such 
acts  from  B.  to  A.  (z). 

And  where  a  specific  act  is  to  be  done  by  a  third  party  named, 
or  even  by  the  obligee  himself,  there  notice  is  not  requisite  (a). 

But  where  there  is  knowledge  in  one  party,  and  not  in  the  other, 
there  notice  is  necessary  (b) ;  as  where  a  landlord  agrees  to  repair 
the  inside  of  a  house  (c),  or  to  keep  drains  in  repair  {d),  the  tenant 
must  give  notice  of  the  disrepair. 

So,  where  a  party  contracts  to  do  a  thing,  but  the  act  on  which 
the  right  to  demand  performance  of  the  contract  is  to  arise,  is 
indefinite,  the  defendant  is  entitled  to  notice  before  he  can  be  called 
on  to  perform  it  (e).  Thus  if  the  promise  were,  to  pay  the  plaintiff 
80  much  ''  as  another  person  had  given  him  for  similar  goods ; " 
or  ''  to  pay  him  the  amount  of  damages  he  had  sustained  by  a 
battery,*'  or  the  like ;  notice  of  the  amount  the  plaintiff  had 
received  from  the  third  party,  or  of  the  extent  of  the  injury  which 
he  had  suffered,  would  be  necessary  (/).  And  it  is  said  that,  in 
general,  where  any  option  at  all  remains  to  be  exercised  on  the  part 
of  the  plaintiff,  notice  of  his  having  determined  that  option  ought 
to  be  given  (g). 

So,  before  suing  a  surety  for  not  paying  the  balance  of  an  account 


{x)  2  Wms.  Saand.  62  a,  n.  4  ;  per 
Parke,  B.,  Dawson  v.  JVrench  (1849),  3 
Exch.  359,  362 ;  Fyse  v.  Wakefield 
(1840),  6  M.  &  W.  442,  453. 

(y)  2  Wms.  Saund.  62  a,  n.  4. 

(2)  CuOer  V.  Sothem  (1668),  1  Wms. 
Saund.  116  ;  LUley  v.  ffeioiU  (1822),  11 
Price,  494. 

(a)  Per  Parke,  B.,  Vyse  v.  Wakefield 
(1840),  6  M.  &  W.  442,  454. 

(6)  See  Makin  v.  WaUdnson  (1870), 
L.  R.,  6  £x.  25 ;  per  Brett,  J.,  London 


and  South  Western  Mail,  Co.  v.  FUnoef 
(1875),  1  C.  P.  D.  77,  85. 

(c)  Makin  y,  Watkinson,  supra. 

(d)  Hugall  v.  McLean  (1885),  53  L  T. 
94,  C.  A.  See  these  cases  commented 
on  in  Woodfall,  L.  T.,  15th  ed.,  tt 
p.  631. 

(«)  Per  Parke,  B.,  Vyx  v.  Wak^ 
(1840),  6  M.  &  W.  442. 

(/)  1  Chit  PL,  6th  ed.,  328. 

{g)  Per  Parke,  B.,  Vyse  v.  Wak^ 
(1840),  6  M.  &  W.  442. 
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due  from  the  principal  to  the  creditor,  notice  to  the  surety  of  the  Ch.XXII.8.4. 
principal's  default  would  seem  to  be  requisite.  ^M^rT* 

And  where  the  contract  of  a  surety  is,  that  in  case  the  creditor 

shall  neglect  to  pay,  he,  the  surety,  wiU  pay  on  demand,  he  does 
not  become  liable  until  after  demand  made  (h). 

And  a  reasonable  notice  may  sometimes  be  impliedly  requisite,  ^ctor. 
from  the  nature  of  the  particular  case.  Thus  it  has  been  held,  that 
a  theatrical  performer  who  was  called  on,  in  consequence  of  the 
illness  of  another  actor,  to  resume  a  part  in  which  he  had  acquired 
celebrity,  was  entitled  to  reasonable  notice,  before  the  time  when 
the  required  performance  was  to  take  place ;  although  the  contract 
by  which  he  was  engaged  contained  no  stipulation  that  such  notice 
should  be  given  (i). 


Sect.  5. — The  Request  to  Perjorm. 

Unless  there  be  an  express  stipulation  in  the  contract,  or  it  be  Keqnost  to 
requisite  from  the  peculiar  nature  thereof,  that  a  reqiiest  or  demand  ^en  neoe»- 
of  performance  shall  be  made,  such   request  or  demand  is  not^^'y* 
essential  to  complete  the  cause  of  action  (k) ;   but  the  party  is 
bound  to  perform  his  contract  without  being  required  so  to  do, — as 
in  the  common  case  of  a  contract  to  pay  a  sum  of  money,  generally, 
or  upon  a  certain  day  (Z). 

So,  even  where  the  contract  is  to  deliver  goods  on  request  at  a 
certain  price,  the  vendee  need  only  aver  and  prove  a  request  to 
deliver  and  a  readiness  to  pay  the  price,  without  showing  that  it 
was  tendered  {m). 

And  clearly,  where  a  man  has  disabled  himself  from  performing 
his  contract,  it  is  unnecessary  to  make  any  request  or  demand  of 
performance  (n) ;  as  where  A.  having  contracted  to  marry  B. 
married  G.  instead  (o). 

But  an  action  does  not  lie  against  an  agent  for  not  accounting, 
until  after  a  demand  made  of  an  account  {p). 


ih)  SickUmare  v.  ThisOeUm  (1817),  6 
K.  &  S.  9  ;  IMley  v.  HeunU  (1822),  11 
Price,  494.  Bnt  unless  there  be  a  stipu- 
lation to  that  effect,  it  is  not  necessary, 
in  order  to  make  the  surety  liable,  to 
allege  demand  of  paymerdfrom  the  prin" 
cipal.  See  Lilley  v.  ffevfiU  (1822),  11 
Price,  494  ;  WalUm  v.  Mascall  (1844), 
13  M.  k  W.  452 ;  Rede.y,  Farr  (1817), 
6  M.  &  S.  121,  125. 

(i)  Oraddon  v.  Price  (1827),  2  C.  &  P. 
610. 

{k)  Per  Lord  Abinger,  C.  B.,  Eadford 
V.  Smith  (1838),  3  M.  &  W.  264,  258 ; 


and  see  Hooper  v.  WooVmer  (1850),  10 
C.  B  370 

'  (0  Oibhe  v.  Southam  (1834),  5  B.  & 
Ad.  911  ;  and  see  Eadford  ▼.  Smith 
(1888),  3M.  &  W.  254. 

(m)  Jtawson  v.  Johnson  (1801),  1  East, 
203  ;  1  Wms.  Saund.  820  e,  n.  5. 

(n)  Lovelock  v.  Franklyn  (1846),  1 
Q.  B.  371  ;  per  Pollock,  C.  B.,  Caines  v. 
Smith  (1846),  15  M.  &  W.  189,  190. 

(o)  Short  V.  SUme  (1846),  3  D.  &  L. 
580. 

{p)  T<ypham  v.  Braddick  (1809),  1 
Taunt  572 ;  10  R.  R.  610. 
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Gh.XXII.s.6. 

PerfoTTnamce 

{JSxcuse  of 

Impossibiliiy). 


AHsolute  im- 
possibility. 


Conditional 
possibility. 


Fire. 


Frost. 


Sect.  6. — Excuses  for  Non-Performance  (r). 

(a)  Impossibility. 

If  a  man  contract  to  do  a  thing  which  is  absolutely  impossible, 
such  contract  will  not  bind  him,  because  no  man  can  be  obliged  to 
perform  an  impossibility  {rr).  Thus,  an  action  will  not  lie  on  a 
contract  by  C,  to  pay  a  sum  of  money  to  A.,  B.,  and  himself,  C, 
or  the  survivors  or  survivor  of  them,  on  their  joint  account  («). 

But  where  the  contract  is  to  do  a  thing  which  is  possible  in 
itself;  or  where  it  is  conditioned  on  an  event  which  happens ;  the 
promiser  will  be  liable  for  a  breach  thereof,  notwithstanding  that 
the  occurrence  of  an  accident,  or  other  contingency  which,  although 
it  was  not  foreseen  by,  or  within  the  control  of  the  party,  might 
have  been  provided  against  by  his  contract,  has  put  it  beyond  his 
power  to  perform  it  {t). 

Thus,  if  a  lessee  covenant  to  repair,  or  to  pay  rent,  he  is  not 
discharged  by  the  destruction  of,  or  injury  to,  the  premises  by  fire  ; 
or  by  the  act  of  God,  as  by  lightning,  flood,  or  tempest ;  or  by  the 
Queen's  enemies  (u).  So,  if  a  charterer  of  a  ship  covenant  to  send 
a  cargo  alongside  at  a  foreign  port,  he  is  liable  if  he  omit  to  do  so  ; 
although  all  intercourse  with  such  port  were  forbidden  by  law,  in 
consequence  of  the  prevalence  of  an  infectious  disorder  {x).  So, 
where  the  defendant  agreed  to  load  a  ship  with  a  cargo  of  coals, 
"  to  be  loaded  with  usual  despatch  ;  '*  and,  by  reason  of  a  severe 
frost,  he  was  prevented  from  bringing  the  coals  alongside  the  ship, 
whereby  she  was  detained  ;  he  was  held  to  be  liable  for  such  de- 
tention iy).  So,  where  a  cargo  of  wheat  was  shipped  under  bills  of 
lading  which  contained  the  following  clause :  '^  Three  working  days 
to  discharge  the  whole  cargo,  or  80Z.  sterling  per  day  demurrage ;  *' 
and, — owing  to  the  fact  that  goods  belonging  to  other  persons  were 
loaded  on  the  top  of  the  wheat,  and  that  those  persons  did  not 
remove  their  goods  within  the  lay  days, — the  consignees  of  the 
wheat  were  unable  to  obtain  delivery  thereof,  whereby  a  claim  for 


(r)  And  see  Sale  of  Goods  Act,  1893, 
8.  11  (8),  p.  867,  ante. 

{rr)  1  Pothier  on  ObL,  by  Evans,  79, 
8.136. 

{s)  FauUcner  ▼.  Lowe  (1848),  2  Ezch. 
596. 

(0  Id.  J  Jervis  v.  Tomkinson  (1856),  1 
H.  &  N.  195  ;  HUls  v.  Sughrue  (1846), 
15  M.  k  W.  253  ;  Marquis  of  JBtUe  v. 
Thompson  (1844),  13  M.  &  W.  487  ;  and 
see  AHhur  y,  Wynne  (1880),  14  Ch.  D. 
603 ;  Kirk  v.  CHJbbs  (1857),  1  H.  &  N. 
810  ;  Broum  v.  Boyal  Insurance  Society 
(1859),  1  E.  &  E.  853  ;  28  L.  J.,  Q.  B. 
275;    per   Lord    Ellenborongh    C.   J., 


Atkinson  v.  Eitchie  (1809),  10  East,  530  ; 
10  R.  R.  872. 

(ti)  Izon  V.  Gorton  (1839),  7  Scott, 
537  ;  Paradifie  v.  Jane  (1646),  Aleyn, 
27  ;  Bullock  v.  DommiU  (1796),  6  T.  R. 
650 ;  3  R.  R.  300  ;  Brecknock  Co.  t. 
Pritchard  (1796),  6  T.  R.  750 ;  3  R  R. 
385 ;  Baker  v.  ffoltzapffel  (1811),  4 
Taunt.  45  ;  13  R.  R.  556  ;  and  aeeLlopd 
V.  Ouibert  (1865),  L.  R.,  1  Q.  B.  115, 
Ex.  Ch. 

(z)  Barker  v.  Hodgson  (1814),  3  M.  It 
S.  267  ;  15  R  R.  485. 

(y)  Kearon  v.  Pearson  (1861),  7  H.  * 
N.  386. 
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demurrage  accrued  against  them;    it  was  held   that   they   were  Ch.XXII. s. 6. 
liahle  (z)  ;  and  the  principle  of  this  judgment  has  been  applied  to  ^f^^^ 
a  case  of  delay  by  a  strike  both  of  ship  labourers  over  whom  the  Impossibility), 
shipowner  had  no  control,  and  of  labourers  employed  by  consignees,  strike, 
with  the  result  that  an  unloading  ceased,  and  could  not  be  resumed  Bvdgdt  y, 
till  after  the  expiration  of  the  lay-days  (a).   So,  it  is  no  defence  to  an  ^^^'^^^ 
action  on  a  charter-party,  for  not  sailing  on  the  voyage  towards  a 
port  agreed  on,  that  the  port  was  in  a  state  of  blockade ;  at  least  if,  Blockade, 
at  the  time  the  charter-party  was  made,  the  blockade   had  been 
publicly  notified  to  the  English  government,  so  that  the  defendant 
must  be  taken  to  have  been  aware  of  it  (6).     And  the  performance 
of  a  contract  of  afireightment  is  not  discharged,  but  only  suspended, 
by  an  embargo  being  laid  on  the  ship  in  the  course  of  the  voyage  (c). 

And  where  the  lessee  in  a  coal  lease  covenanted  to  pay  a  certain  Coal  mine 
proportion  of  the  value  of  the  coals  to  be  raised,  unless  prevented 
by  unavoidable  accident  from  working  the  pit :  it  was  held,  that  if 
the  accident  were  of  such  a  nature,  that  to  work  the  pit  was  not 
physically  impossible,  but  such  working  might  have  been  effected, 
although  at  an  expense  greater  than  the  value  of  the  coals  to  be 
raised,  the  defendant  was  liable  (d). 

But  in  contracts  from  the  nature  of  which  it  is  apparent,  that  Perishing  of 
the  parties  contracted  on  the  basis  of  the  continued  existence  of  ^f^®jJ*^J_**®' 
a  given  person  or  thing,  a  condition  is  implied,  that  if  the  per- 
formance become  impossible,  from  the  perishing  of  the  person  or 
thing,  without  any  default  on  the  part  of  him  from  whom  per- 
formance of  the  contract  is  claimed,  that  shall  excuse  such  per-  By  fire 
formance  (e).     This  appears  best  from  Taylor  v.  Caldwell  (e),  in  Baylor  y. 
which  the  defendant  was  held  excused  from  payment  of  damages 
for  non-performance  of  an  agreement  to  let  a  music  hall  to  the 
plaintiff  for  entertainments  on  four  non-consecutive  days,  by  reason 
of  the  hall  having  been  burnt  down  before  the  first  of  the  days 
arrived.     In  the  judgment  it  was  pointed  out  that  the  whole  agree- 
ment was  such  as  to  show  that  the  defendant  was  to  retain  the 
possession  of  the  hall,  so  that  there  was  to  be  no  demise  of  them, 
and  the  agreement  was  merely  to  give  the  plaintiff  the  use  of  them 
for  the  days  mentioned. 

(2)  Porteus  V.  WcUney  (1878),  3  Q.  B.  (<?)  ffadley  v.  Clarke  (1799),  8  T.  R. 

D.  634,  C.  A.  269  ;  4  R.  R.  641. 

(a)  BudgeU  v.  Binnington,  [1891]  1  Q.  (d)  MvrrisY.  5mi^A(1783),3Dougl.279. 

B.  36.  («)  Taylor  y.  Caldwell  (1863),  3  B.  & 

(6)  Medeiros  v.  HUl  (1882),  8  Bing.  S.  826  ;   followed  in  Appleby  v.  Myers 

281.     Where  the  charter-party  contains  (1867),  L.  R.,  2  C.  P.  651  (destruction 

an  exception  of  *' the  restraint  of  princes,"  by  fire),  Ex.  Ch.  ;  and  Eowell  v.  Coup- 

the  occurrence  of  a  blockade  will  excuse  land  (1876),   1   Q.    B.    D.    268,   C.   A. 

its  performance  ;  Geipel  v.  Smith  (1872),  (failure  of  particular  potato  crop  in  parti- 

L.  K.,  7  Q.  B.  404  ;  and  see  Smith  and  cular  fields). 

Service  v.  Rosario  Nitrate  Co,,  [1894]  1  As  to  sale  of  perished  goods,  see  p.  366, 

Q.  B.  174.  ante. 
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Ch.XXII.8.6. 

PtTfortnance 

(Excuse  hy  Act 

of  the  La/ic), 

Covenant  to 
build. 


Not  to  bmld. 

Baily  v.  De 
Crespig7iy. 


(b)  Act  of  the  Law. 

The  non-performance  or  non-observance  of  a  contract  will  be 
excused  where  it  is  occasioned  by  act  of  law  (/),  as  where  a 
covenant  to  build  a  workhouse  was  discharged  by  the  operation  of 
the  Poor  Law  Amendment  Act,  1884  (g) ;  where  a  railway  company, 
under  their  compulsory  powers  derived  from  the  Lands  Clauses  Act, 
took  a  piece  of  land  of  a  lessor  on  which,  being  adjoining  premises,  he 
had  covenanted  with  the  lessee  that  neither  he  nor  his  assigns  would 
build,  and  erected  a  station  upon  it  (A).  And  the  rule  on  this  ftub- 
ject  has  been  thus  stated : — *'  The  difference  where  an  Act  of 
Parliament  will  amount  to  a  repeal  of  a  covenant,  and  where  Dot, 
is  this  :  where  a  man  covenanted  not  to  do  a  thing  which  it  was 
lawful  for  him  to  do,  and  an  Act  of  Parliament  comes  after  and 
compels  him  to  do  it,  there  the  act  repeals  the  covenant ;  and 
vice  versa ;  but  where  a  man  covenants  not  to  do  a  thing  which 
was  unlawful  at  the  time  of  the  covenant,  and  afterwards  an  act 
makes  it  lawful,  the  act  does  not  repeal  the  covenant"  (i).  So, 
the  non-performance  of  a  contract  will  be  excused,  where  such  non- 
performance is  occasioned  by  an  act  done  by  public  authority  {k). 


Act  of  God. 


Personal 
servioe. 


(c)  Act  of  God. 

Although,  in  general,  the  non-performance  of  a  contract,  absolute 
in  its  terms,  will  not  be  excused,  because  performance  thereof  has 
been  rendered  impossible  by  the  act  of  God  (2),  yet  there  are 
cases  in  which — on  the  principle  laid  down  in  Taylor  v.  CaW- 
well  (m) — this  will  be  implied  as  a  condition  of  the  contract.  £.9.1 
if  there  be  a  covenant  for  personal  service,  and  the  performance 


(/)  Per  Cur.  Doe  d.  Lord  Anglesea  v. 
Churchtoardens  of  Rugeley  (1844),  6  Q. 
B.  107,  114  ;  Baily  v.  De  Crespigny 
(1869),  L.  R.  4  Q.  B.  180  ;  Broum  v. 
Mayor,  <fec.,  of  London  (1863),  13  C.  B., 
N.  S.  828  ;  Wynn  v.  Sliropshire  Union 
Hail.  Co.  (1850),  5  Ex.  420,  440 ;  Davis 
T.  Cary  (1850),  15  Q.  B.  418,  425. 

{g)  Doe  d.  Lord  Anglesea  v.  Church- 
wardens of  Rugeley ^  sapra. 

(A)  BaUy  v.  De  Crespigny,  supra. 

\i)  Per  Holt,  C.  J.,  Brewster  v.  Kitchin 
(1678),  1  Ld.  Raym.  817,  821  ;  citing 
Dyer,  27,  pi.  178,  186,  187,  188 ;  and 
48,  pi.  6.  And  see  Nevnngton  Local 
Board  v.  CottiiigMm  Local  Board  (1879), 
12  Ch.  D.  725,  731. 

{k)  Melville  v.  De  JTo// (1855),  4  E.  & 
B.  844,  850  ;  EsposUo  v.  Bowden  (1857), 
7  E.  &  B.  763,  Ex.  Ch.  ;  Ford  v.  Cotfis- 
worth  (1870),  L.  R.,  5  Q.  B.  127,  544, 
Ex.  Ch.  ;  Botiquelte  v.  Overmann  (1875), 


L.   R.,   10  Q.  B.  525  ;  Cuhningham  r. 
Dunn  (1878),  3  C.  P.  D.  448,  C.  A. 

{I)  Per  Willes,  J.,  delivering  the  judg- 
ment of  the  Court  of  Exch.  Chamb., 
Lloyd  V.  Guibei't  (1865),  L.  R..  1  Q.  B. 
115  ;  per  Martin,  B.,  Ford  v.  Cotesworih 
(1870),  L.  R.,  5  Q.  B.  544,  547 ;  per 
Lord  Cairns,  C,  and  Lord  Blackbarn, 
River  Wear  Comfimissumers  r.  Adamtoh 
(1877),  2  App.  Cas.  743,  750,  771. 

If  a  duty  IS  cast  upon  any  one  by  the 
common  law,  the  act  of  God  will  excuse 
him  from  the  performance  of  that  duty. 
Id.  If  ?kConditi<nij  which  was  possible  at 
the  making  thereof,  become  impossible  by 
the  act  of  God,  the  obligation  is  dis- 
charged. See  Shep.  Touch.  382;  Bae. 
Abr.  Conditions  (Q.) ;  Cro.  Eliz.  39«, 
398  ;  Co.  Litt.  206  a. 

(w)  Taylor  v.  Caldwell  (186S),  8  B.A 
S.  826,  and  p.  615,  ante. 
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thereof  be  prevented  by  the  act  of  God,  that  will  excuse  the  noii-  Ch.  XXII.  8.6. 
performance   of  the  covenant  {n) ;    as  where   an  apprentice  was  /^"(^"^JTrtii 
disabled  by  permanent  ill-health  (o) ;    and  where  a  pianiste  was      ofQod). 
incapacitated  by  illness  from  performing  at  a  concert  for  which  the  lUness. 
plaintiff  had  engaged  her(j!>).     And  so  it  is  said,  that  if  one  cove-  RMnsony. 
nant  to  leave  a  wood  in  the  same  plight  as  he  finds  it,  and  some  of  -^^^^^^ 
the  trees  be  blown  down  by  the  wind,  the  covenant  is  not  broken ; 
for  it  is  now  become  impossible  to  be  done,  by  the  act  of  God, 
and  in  this  case  the  covenantor  is  not  bound  to  supply  it(g). 

But  where  the  performance  of  the  contract  is  rendered  impos- Inducement  of 
sible,  by  the  act  of  the  party  who  is  chargeable  thereon,  such  ^^^y     ^ 
impossibility  affords  no  answer  to  an  action  on  the  contract  (?•) ;  chargeable. 
and  in  all  cases  in  which  the  non-performance  of  a  contract  is 
attempted  to  be  excused,  on  the  ground  of  the  performance  thereof 
having  been  impossible,  the  fact  of  its  having  been  impossible  must 
be  clearly  established  (8). 

(d)  Failure  of  the  other  Party. 

If  a  man  contract  to  do  an  act,  in  consideration  that  another  has  Failure  of  tlie 
contracted  to  do  certain  things  on  his  part ;  and  it  turn  out,  before         ^^* 
anything  is  done  under  the  contract,  that  the  latter  is  unable  to  do 
what  he  has  engaged  to  do,  the  contract  is  at  an  end  (t). 


(e)  Performance  of  Part. 

The  non-performance  of  one  part  of  a  contract  is  not  excused,  by  Performance 
showing  performance  of  another  part  thereof.  And  accordingly,  TO^ieJit* 
where  the  defendant  contracted  to  make  and  deUver  to  the  plaintiff 
a  quantity  of  iron  rails  of  a  certain  quaUty ;  a  plea  which  stated 
that  the  rails  were,  by  the  contract,  to  be  inspected,  before  delivery, 
by  an  agent  of  the  plaintiff,  who  was  to  be  at  liberty  to  approve 
and  accept  such  of  them  as  he  should  think  fit ;  and  that  the  rails 
in  question  were  accordingly  so  inspected  and  approved,  and  ac- 
cepted in  performance  of  the  contract  by  the  agent  of  the  plaintiff, 
was  held  bad ; — inasmuch  as  evidence  of  approval  and  acceptance 
by  the  inspector,  would  afford  no  proof  of  the  performance  of  the 
stipulation  as  to  quality  (u). 

(«)  Boast  V.  Firth  (1868),  L.  R.,  4  C.  («)  See  Tuffnell  v.  Constable  (1838),  7 

P.  1 ;  Bobinaon  v.  Davison  (1871),  L.  R.,  A.  &  E.  798. 
6  Ex.  269.  {t)  Per  Cur.  Chant&r  v.  Leese  (1838), 

(o)  Boast  V.  Firtky  supra.  4  M.  &  W.  295,  311 ;  Duke  of  St.  Alham 

\p)  Robinson  v.  Davison,  supra.  ▼.  Shore  (1789),  1  H.  Bl.  270. 

{q)  Shep.  Touch.  173.  (w)  Bird  v.  Smith  (1848),  12  Q.  B. 

(r)  Besioick  v.  Swindells  (1835),  3  A.  786  ;  12  Jur.  916. 
ft;  £.  868,  Ex.  Ch. 
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HoehsUr  v. 
De  la  Tour. 


Johvatone  v. 
Milling, 


Ch.XXII.s.6. 

Performance  (f)  Renunciation. 

{Benuneia- 

^*^)-  If,  before  the  time  arrives  at  which  a  party  is  bound  to  perform 

Rennncia-  a  contract,  he  expresses  an  intention  to  break  it,  this,  of  itself, 
antei  ^6U^  entitles  the  other  party,  at  his  election,  to  act  upon  such  expression 
of  intention  as  a  renunciation  of  the  contract,  to  treat  it  as  a  breach 
of  the  contract  and  to  sue  for  the  breach  forthwith  (x),  as  was  held 
in  Hochster  v.  De  la  Tour^  where  a  travelling  courier  sued  his 
employer,  or  to  wait  until  the  time  for  performance,  and  then 
sue  iy) ;  and  if  such  expression  of  intention  remain  unretracted, 
when  the  time  arrives  for  the  other  party  to  perform  his  part  of  the 
contract,  this  fact  will  dispense  with  such  performance  {z).  The 
cases  on  this  point  were  much  considered  in  Johnstons  v.  A/tfl- 
ing  (a).  There  a  lessor  had  covenanted  to  rebuild  the  demised 
premises  at  the  end  of  the  first  four  years  of  the  lease.  Before 
that  time  he  frequently  told  the  lessee  he  would  be  unable  to  per- 
form the  covenant,  wherefore  the  lessee  determined  the  lease,  as 
he  was  entitled  to  do  by  the  lease  itself,  but  sued  the  lessor  for 
damages.  The  Court  held  that  the  statements  of  the  lessee  did 
not  amount  to  repudiation,  and  if  they  did,  the  lessee  had  not 
elected  to  treat  them  as  such,  and  much  doubted  whether  the 
doctrine  of  Hochster  v.  De  la  Tour  can  apply  to  the  case  of  a  lease 
or  other  contract  containing  various  stipulations  where  the  whole 
contract  cannot  be  treated  as  put  an  end  to  upon  the  wrongfal 
repudiation  of  one  of  the  stipulations  of  the  contract  by  the 
promisor. 

(g)  No  Apportionment. 

No  apportion-      It  is  also  a  general  rule,  that  an  entire  contract  cannot  be  appor* 

™^^*  tioned  (b).     So  that,  if  a  party  undertake  to  complete  a  certain  act, 

Powdi.  which  is  entire  or  indivisible,  before  his  claim  to  remuneration  is  to 

accrue  ;  he  cannot  recover  for  a  partial  performance,  although  the 

completion  of  the  act  was  prevented  by  inevitable  accident. 

Thus,  where  a  sailor  was  to  be  paid  a  certain  sum,  if  he  pro- 
ceeded and  continued,  and  did  his  duty  on  a  voyage  ;  and  he  died 
before  the  voyage  was  completed ;  it  was  held,  that  his  execator 


{x)  Hochster  v.  De  la  Tour  (1858),  2 
£.  &  B.  678. 

(y)  See  Frosl  v.  Knight  (1872),  L.  R., 
7  Ex.  Ill,  Ex.  Ch.,  where  it  was  held 
that  a  man  who  had  promised  to  many 
upon  the  death  of  his  father  might,  on 
repudiation  of  his  promise,  be  sued  for 
breach  in  his  father's  lifetime. 

(«)  Eipley  v.  M'Lure  (1849),  4  Exch. 
845,  859  ;  18  L.  J.,  Exch.  419  ;  and  see 
Xenos  ▼.  Danube,  dec,  Bail,  Co.  (1868), 


13  C.  B.,  N.  S.  826 ;  VoH  t.  Ambergaie, 
dsc.  Rail  Co.  (1851),  17  Q.  B,  127; 
PhilpoUs  y.  JEvans  (1839),  5  M.  &  W. 
475  477. 

(a)  Jchnstone  ▼.  MiUing  (1886),  16  Q. 
B.  D.  460,  C.  A.  ;  and  see  Syng$  v. 
Synge,  [1894]  1  Q.  B.  466,  C.  A. 

(6)  See  Chanter  ▼.  Leese  (1838),  4  M. 
&  W.  295,  811 ;  8  Vin.  Abr.,  tit  Appof 
tiomnent. 
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had  no  claim  to  any  part  of  his  wages  (c).     So,  if  there  be  a  ^"^  ^'^^^^  ^- ^• 
covenant  in  a  charter-party,  to  pay  freight  *'  on  the  goods  being  ^n^^^'j!^^, 
delivered  at  B. ;  "  and  the  goods  are  carried  to  A.,  where  the  ship     tionmeTU), 
18  wrecked ;  freight,  pro  ratdj  cannot  be  recovered  in  an  action  on 
the  covenant,  although  the  defendant  accept  the  goods  at  A.  id). 
And  so,  where  a  tenant  is  evicted  by  his  landlord  from  part  of 
premises  let  at  an  entire  rent,  such  eviction  will  afford  a  complete 
defence,   to   an   action    for    the    use    and    occupation   of   those 
premises  (e). 

We  have  seen,  however,  that  although  a  partial  remuneration 
for  the  part  performance  of  an  entire  contract  cannot,  in  general, 
be  recovered,  yet  a  claim  may  sometimes  arise  upon  a  quantum 
meruit^  by  reason  of  the  party  who  is  to  make  the  payment 
accepting  and  retaining  the  benefit  of  the  partial  performance,  after 
the  time  for  completing  the  contract  has  elapsed  (/). 


(h)  Of  Conditions  Precedent ,  and  Concurrent  Considerations. 

Whether  one  promise  be  the  consideration  for  another,  or  whether 
the  performance^  and  not  the  mere  promise,  be  the  consideration, 
is  to  be  determined  by  the  intention  of  the  parties,  as  it  appears  on 
the  instrument,  and  by  the  application  of  common  sense  to  each 
particular  case  {g).  The  general  question  in  such  cases  is,  whether  Bettini  v. 
the  particular  stipulation  goes  to  the  root  of  the  m^itter,  so  that  a  ^^' 
failure  to  perform  it,  would  render  the  performance  of  the  rest  of 
the  contract  by  the  plaintiff,  a  thing  different  in  substance  from 
what  the  defendant  has  stipulated  for ;  or  whether  it  merely 
partially  affects,  and  may  be  compensated  for  in  damages.  In  the 
former  case,  it  will  be  taken  to  have  been  intended  to  be  a  condi- 
tion precedent ;  in  the  latter,  it  will  not  (h). 

In  the  case  of  a  condition  precedent — that  is,  where  an  act  is  to  Condition 
be  performed  by  the  plaintiff  before  the  accruing  of  the  defendant's  ^ 


(c)  Cutter  V.  P&mll  (1796),  6  T.  R. 
820;  2  Sm.  L.  C. ;  3  R.  R.  185; 
Appleby  v.  Doda  (1807),  8  East,  300  ; 
9  1{.  K.  450  ;  and  see  Jesae  v.  i2o2/(1834), 
1  Gr.  M.  &  R.  316,  341. 

(d)  Cook  V.  JenniTigs  (1797),  7  T.  R. 
381  ;  4  R.  R.  468.  From  what  circum- 
stances a  new  contract  to  pay  freight, 
fTO  raid,  may  be  implied,  see  Flierboom 
y.  Chapmam,  (1844),  13  M.  &  W.  230 ; 
Metcalfe  v.  Brilannia  Iron  Works  Co, 
(1877),  2  Q.  B.  D.  423,  C.  A. 

(c)  Mirrrison  v.  Chadynck  (1849),  7 
G.  B.  266,  283.  But  this  would  be  no 
defence  to  an  action  on  the  covenant  to 
repair  ;  see  Morriaon  v.  ChadwUk,  supra ; 
^cusiaii  ▼.  Allin  (1841),  1  Q.  B.  518. 

(/)  See  per  Gur.  Chanter  r.  Lease 
(1838),  4  M.  Ic  W.  295,  311 ;  and  see 


ante,  p.  44. 

(g)  Per  Cur.  Siavera  v.  Curling  (1886), 
8  Scott,  740  ;  per  Williams,  J.,  Christie 
V.  Bordly  (1860),  7  C.  B.,  N.  S.  561,  at 
p.  667. 

{h)  Per  Cur.  BeUini  v.  Gyt  (1876),  1 
Q.  B.  D.  183 ;  and  see  Craves  v.  Legg 
(1854),  9  Exch.  709 ;  Dicker  v.  Jackson 
(1848),  6  C.  B.  103  ;  ffall  v.  Bainbridge 
(1843),  5  Q.  B.  233 ;  Coombe  v.  Green 
(1843),  11  M.  &  W.  480 ;  Fishmongers* 
Co.  V.  Bobertson  (1843).  6  M.  &  G.  131  ; 
per  Cur.  Havelock  v.  Oeddea  (1809),  10 
Jiiast,  655  ;  10  R.  K.  380. 

For  cases  on  contracts  of  charter- 
party,  see  Tully  v.  Howling  (1877),  2  Q. 
B.  D.  182,  C.  A.  ;  Oliver  v.  Fielden 
(1849),  4  Exch.  135. 


s. 
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Performance 
{CondUions 
Precedent), 


DivigibiJity 
of  eondition 
precedent. 


GonctiTrent 

considera- 

tions. 


Independent 

nrntnal 

contracts. 


liability  under  this  contract, — the  plaintiff  must  state  and  proTe, 
either  his  performance  of  such  condition  preC'Cdent,  or  an  offer  to 
perform  it,  which  the  defendant  rejected;  or  his  readiness  to 
fulfil  the  coDdition  (A:),  until  the  defendant  discharged  him  from 
so  doing,  or  prevented  the  execution  of  the  matter  which  was  to  be 
performed  by  him.  For  where  the  right  to  demand  performance  of 
a  certain  act,  depends  on  the  execution  by  the  promisee,  of  a  con- 
dition precedent,  or  prior  act,  the  readiness  and  offer  of  the  latter  to 
fulfil  the  condition,  and  the  discharge  or  hindrance  of  its  perform- 
ance by  the  promisor,  are  in  law  equivalent  to  the  completion  of 
the  condition  precedent,  and  wiU  render  the  promisor  liable  upon 
his  contract  (Z).  So  if  a  man  bind  himself  to  do  certain  acts, 
which  he  afterwards  renders  himself  unable  to  perform,  he  thereby 
dispenses  with  the  performance  of  conditions  precedent  to  the  act, 
which  he  has  so  rendered  himself  unable  to  perform  (m). 

But  a  condition  precedent  may  be  divisible ;  and  where  this  is 
the  case,  performance  as  to  one  part,  will  entitle  the  party  to  sue 
for  the  non-performance  of  the  corresponding  part  of  the  agree- 
ment (n) ;  and  where  a  party  has  accepted  a  part  performance  of 
the  contract,  he  precludes  himself  from  insisting  on  the  perform- 
ance of  the  remainder,  as  a  condition  precedent  to  the  plaintiff's 
right  to  recover  (o). 

In  the  case  of  concurrent  considerations,  that  is,  where  the  acts 
to  be  done  by  each  party  are  to  occur  at  the  same  period,  neither 
party  can  sue  on  the  contract,  without  showing  that  he  was  ready 
and  willing  to  perform  his  part  thereof;  or  a  discharge  or  preven- 
tion of  such  performance  by  the  other  party  (p).  And  where 
there  has  been  such  discharge,  the  plaintiff  must  show  notice 
to  the  other  side,  of  his  readiness  and  vnllingness  to  perform  the 
contract  (q). 

But  in  the  case  of  independent  mutual  promises,  each  party  has 
his  remedy  on  the  promise  made  in  his  favour,  without  performing 
his  part  of  the  contract  (r) ;  though  if  the  mutual  contracts  were 
in  the  same  instrument,  and  the  defendant,  if  he  were  to  sue  the 
plaintiff  on  his  contract,  would  be  entitled  to  recover  in  that  action 


{k)  What  is  sufficient  evidence  of  this, 
see  Cort  v.  AmhergaUf  <fcc.,  Bail.  Co. 
(1851),  17  Q.  B.  127. 

(Z)  Hotham  v.  East  India  Co.  (1787), 
1  T.  R.  638 ;  1  R.  R.  338  ;  Smiih  v. 
fFilson  (1807),  8  East,  487,  443. 

(w)  Per  Cur.,  Sands  v.  Clarke  (1849), 
8  C.  B.  761,  762. 

(n)  Per  Cur.  Neale  ▼.  Ratcliff  (1850), 
15  Q.  B.  816,  927. 

(o)  See  JFhiU  v.  Beeion  (1861),  7  H.  & 
N.  42 ;  Carter  v.  SeargUl  (1875),  L.  R., 
10  Q.  B.  564. 


( p)  Giles  y.  Giles  (1846),  9  Q.  B.  164; 
Atkinson  v.  Smith  (1845).  14  M.  k  W. 
695  ;  Bankart  v.  Bowers  (1866).  L.  R., 
1  C.  P.  484  ;  Bawson  v.  Johnson  (1801), 
1  East,  203  ;  6  R.  R.  252 :  and  see 
SpUler  y.  WesUaJet  (1831),  2  R  fc  Ad. 
155. 

(q)  Doogood  v.  Boss  (1850),  9  C.  B. 
182. 

(r)  1  Wms.  Saund.  320,  n.  4;  Prmiklm 
V.  MilUr  (1836).  4  A.  &  E.  599 ;  Ivcas 
Y.  Godwin  (1837),  4  Scott,  502 ;  Trend 
V.  Treunn  (1697),  1  Ld.  Raym.  124. 
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the  identical  sum  for  which  the  plaintiff  is  suing,  he  might,  even  Ch.  XXII.  8.6. 
before  the  Judicature  Acts,  in  order  to  avoid  circuity  of  action,  plead    ^'(^uicms 
the  non-performance  of  the  plaintiff's  contract,  as  a  bar  to  the  action    l^^cedefni), 
by  him  («). 

If,  by  the  terms  of  the  contract,  the  promiser  is  to  become  bound  Performance 
only  on  the  performance  of  a  condition  precedent,  he  will  not  precedent 
become  bound  if  it  be  not  performed,  although  performance  thereof 
was  prevented  by  the  act  of  God  {t).  Nor  will  he  become  bound 
where  such  performance  was  prevented  by  the  act  of  a  mere 
stranger,  not  procured  at  the  instance  of  the  promiser  himself  (u). 
Thus  where,  by  the  proposals  of  the  Phcenix  Company,  it  was 
stipulated  that  persons  insured  should  give  notice  of  any  loss 
forthwith ;  and  should  deliver  in  an  account,  and  "procure  a 
certificate  of  the  minister,  churchwardens,  and  some  reputable 
householders  of  the  parish,  importing  that  they  knew  the  character 
of  the  assured,  and  believed  that  he  had  really  and  bond  fide 
sustained  the  loss ;  it  was  decided  that,  although  the  minister, 
without  any  reason,  refused  to  sign  the  certificate,  the  assured 
coald  not  recover  without  it  {x).  So,  if  a  man  covenant  that  his 
son  shall  marry  the  covenantee's  daughter,  a  refusal  by  her  will  not 
discharge  the  covenantor  from  making  pecuniary  satisfaction  iy). 
And  if  A.  covenant  with  C.  to  enfeoff  B.,  A.  is  not  released  from 
his  covenant,  by  B.'s  refusal  to  accept  livery  of  seisin  (z). 

If  a  person  contracts  with  another,  to  do  work  or  perform  a  Performance 
service,  and  it  can  be  inferred  that  he  was  selected  for  that  pur-  j^^v. 
pose,  on  account  of  his  individual  skill,  or  other  personal  qualifica- 
tion, his  inability  or  unwillingness  to  execute  the  work  or  perform 
the  service,  entitles  the  person  with  whom  he  contracted  to  treat 
the  contract  as  at  an  end,  even  although  another  person,  tendered 
to  take  the  place  of  the  contracting  party,  may  be  equally  well 
qualified  (a).  Thus,  where  a  contract  was  made  by  a  coachmaker, 
to  furnish  a  carriage  and  keep  it  in  repair  for  a  certain  term  ;  and 
the  coachmaker  sold  his  business  and  his  interest  in  the  contract 
to  another  person :  it  was  held  that  the  party  who  hired  the 
carriage,  might  treat  the  agreement  as  at  an  end,  on  the  ground 
that,  the  contract  being  a  personal  one,  the  coachmaker  had  become 
incapable  of  performing  his  part  of  it  (&). 


(#)  See  Cimnop  v.  Levy  (1848),  11  Q.  B. 
769  ;  and  as  to  counterclaims  and  avoid- 
ance of  circuity  of  action,  see  Jud.  Act, 
1873,  s.  24  (3),  (7). 

{t)  See  Croockeunt  r.  Fletcher  (1857), 

1  H .  &  N.  893 ;  London  OuaranUe  Co,  v. 
FtarnUy  (1880),  5  App.  Cas.  911. 

(tt)  Thumell  t.  Ba&imie  (1837),  2  M. 
k  W.  786  ;  Brogden  r.  MarrioU  (1836), 

2  ScoU,  708. 


(x)  Woraley  v.  Wood  (1796),  6  T.  R. 
710  ;  3  R.  R.  323. 

(y)  Perkins,  s.  756. 

(«)  Cook  V.  Jennings  (1797),  7  T.  R. 
381  ;  4  R.  R.  468. 

(a)  Per  CJur.  British  Waggon  Co.  v.  Lea 
(1880),  0  Q.  B.  D.  149  ;  and  see  post, 
Ch.  XXVI.,  Afsignment  and  Novation, 

{h)  Bobson  v.  Drummond  (1881),  2  B. 
&  Ad.  303. 
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Ch.XXII.s.6. 

Performance 
{Prevention  of 
Performance 
by  Promisee), 

Prevention  of 
performance 
by  promisee 
dischai^s 
promisor. 


Failure  of 
notice. 

Absence. 


(i)  Prevention  of  Performance  by  Promisee, 

In  all  cases  the  promiser  will  be  discharged  from  liability,  if  he 
be  prevented  by  the  act  or  default  of  the  promisee,  from  com- 
pleting the  contract  within  the  time  limited  (c), — ^that  is,  where  the 
promisee  actually  prevents  the  performance  of  the  contract ;  where 
he  is  the  causa  causans,  and  not  merely  the  causa  sine  qua  non  ((Q. 
Thus,  if  A.  agree  to  pay  money  to  B.  on  a  certain  day,  the  latter 
being  abroad,  A.  is  bound  to  pay  the  money  on  that  day.  But  if 
B.  were  in  England  at  the  time  of  the  contract,  and  went  abroad 
before  the  day,  an  averment  that  A.  was,  on  the  day,  ready  and 
willing  to  pay  the  money  would  be  sufficient  (e).  So,  if  the  non- 
performance of  the  contract  be  occasioned  by  a  subsequent  agree- 
ment between  the  parties,  which  prevented,  and  which  the  party 
who  complains  of  the  breach,  knew  would  prevent  the  performance 
of  the  original  contract — this  will  excuse  such  breach  (/).  So,  if 
the  time  or  mode  of  performance  is  to  depend  upon  the  notice  or 
appointment  of  the  covenantee  (g) ;  or  if  his  personal  attendance 
be  essential,  and  yet  he  absent  himself  (h) ;  or  if  the  undertaking 
be,  that  I  shall  marry  a  certain  woman  by  a  named  day,  and  before 
that  time  the  promisee  himself  marry  her  (t) :  in  all  these  cases 
the  promiser  is  not  liable.  So,  where  the  promisee  is  bound  by 
law  to  do  a  certain  act,  which  will  render  the  performance  of  tbe 
contract  lawful, — e.g.,  to  procure  a  licence  for  his  theatre,  at  which 
the  defendant  had  promised  to  dance, — no  action  can  be  maintained 
for  the  breach  of  the  engagement,  until  such  act  has  been  done  (A). 
And  so  if,  after  the  making  of  the  contract,  the  promisee  does  an 
act,  the  effect  of  which  would  be  to  subject  the  promiser  to  an 
action  at  the  suit  of  a  third  party,  were  he  duly  to  perform  bis 
contract ; — this  will  excuse  his  non-performance  thereof  (Z).  Thus, 
where  the  plaintiffs  delivered  a  chattel  to  the  defendants,  on  the 
agreement  of  the  latter  to  re-deliver  it  to  them  at  a  certain  time ; 
and,  before  that  time,  the  plaintiffs  mortgaged  the  chattel  to  A., 


(c)  Per  Parke,  B.,  Holme  v.  Ouppy 
(1838),  8  M.  &  W.  887  ;  Armitage  v. 
InsoU  (1860),  14  Q.  B.  728 ;  ElUn  v. 
Topp  (1851),  6  Exch.  424  ;  Om.  Dig. 
Condition,  L  6 ;  Shop.  Touch.  174. 
And  see  Roberts  T.  Bury  Commissioners 
(1870),  L.  R.,  6  C.  P.  310,  Ex.  Ch.  ; 
Jones  Y.  HL  John's  College^  Oxford  {1B70), 
L.  R.,  6  Q.  B.  115. 

(rf)  Per  Cur.  Alston  t.  Herring  (1856), 
11  Exch.  822. 

(e)  Fesaard  t.  Mugnier  (1865),  18  C. 
B.,  N.  8.  286. 

(/)  ThomhUl  v.  Neats  (1860),  8  C.  B. 


N.  S.  831. 

(S)  See  Studholme  v.  Afafidrll  (1698), 
1  Ld.  Raym.  279,  followed  in  M'llgham 
V.  Taylor  (1894),  71  L.  T.  679— C.A, 

(A)  Bryamt  v.  BeaUie  (1838),  5  Scott, 
751,  765  ;  RoU.  Abr.  Condition,  n.  pL  2. 

(0  Co.  Litt.  206  ;  Bridges  v.  Beditig- 
field  (1676),  2  Mod.  28. 

(k)  Oallini  v.  LaborU  (1793),  5  T.  H 
242  ;  2  R.  R.  581. 

{I)  European^  dx.  Mail  Co.  ▼.  Boyal 
MaU  Steam  Packet  Co,  (1861),  30  L.  J.. 
C.  P.  247. 
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who  thereupon   demanded    possession    thereof   from  the  defen- CH.XXILs.e. 
dants,  under  his  mortgage :  this  was  held  to  justify  the  non-  /^!f!^2^%, 
delivery  of    the   chattel    by  the   defendants   according  to   their     Fromiaee). 
contract  (m). 

So  if  a  party  who  is  entitled  under  a  contract,  to  receiye  a  profit 
from  aiiother,  by  his  own  act  so  confounds  the  measure  of  that 
which  he  was  to  receive,  that  it  can  no  longer  be  ascertained,  he 
vacates  his  whole  claim.  Thus,  where  A.  agreed  to  find  sufBcient 
coal  for  B.'b  engine,  to  draw  water  from  A/s  mine  and  B.'s  little 
coal-mine,  as  they  then  stood ;  and  B.  sunk  to  a  lower  seam,  in 
draining  which  he  drained  the  other  two  seams,  but  consumed  for 
his  engine  more  coals  than  before :  it  was  held  that  A.  was  no 
longer  bound  to  furnish  any  coal,  because  B.  had  destroyed  the  • 
measure  of  sufficiency  (n). 

And  if  on  a  contract  of  sale,  payment  is  conditional  on  a  certain 
thing  being  done  by  seller,  and  buyer  prevents  the  possibility  of  the 
condition  being  fulfilled,  seller  may  recover  the  price  (o). 

But  whether  one  party  wrongfully  withdrew  from  the  completion 
of  his  contract,  or  whether  he  was  discharged  therefrom  by  the 
conduct  of  the  other,  may  be  a  question  for  the  jury  (p). 


Sect.  7. — Rescission  of  Contracts, 

In  general,  a  contract  cannot  be  rescinded  except  by  consent  of  Perpetual 
both  parties ;  and  it  has  been  said  in  the  House  of  Lords,  the  *K"®™«°*' 
agreement  de  futuro  which  is,  on  the  face  of  it,  indefinite  and  un- 
limited in  point  of  time,  is  prima  facie  perpetual,  and  throws  the 
burden  of  proof  upon  the  person  alleging  the  contrary,  that  it  is 
determinable  on  reasonable  notice  {q). 

But  a  contract  may  be  rescinded  on  account  of  fraud  (r) ;  or  When  the 
iUegality  (a) ;   or  because  there  is  a  complete  difference  in  sub-  be^TwdnSUl 
stance,  between  the  thing  bargained  for,  and  that  obtained  under 
the  contract  (t) ;  or  where,  by  the  conduct  of  the  vendor,  the  pur- 


(m)  Id. 

(n)  Pringle  ▼.  Taylor  (1809),  2  Taunt. 
150. 

(0)  Maekay  ▼.  Diek  (1881),  6  App. 
Cas.  261. 

{p)  Pimii/ex  v.  WUkiruon  (1845),  1 
C.  B.  75.  What  will  amount  to  proof  of 
his  having  been  so  dischaiged,  Cort  v. 
AwbergaU,  Ac,  Bail.  Co.  (1851),  17  Q.  B. 

127. 

{q)  Llanelly  Bail.  dx.  Co.  ▼.  London 
and  North  Western  BaiL  Co.  (1875),  L.  R. 


7  H.   L.  550  ;  and  see  KnowJman  v. 
BlueU  (1873),  L.  R.  9  Ex.  1. 

(r)  FiU  T.  Castanet  (1842),  4  M.  Jfc  6. 
898,  903,  Ex.  Ch.  ;  and  Ch.  XXL,  s.  4, 
ante,  p.  581. 

(«)  See  ante,  p.  89,  as  to  recovery  of 
money  paid  on  illegal  contract. 

(0  B^ennedy  v.  Panamaf  d:c.  Mail  Go. 
(1867),  L.  R.,  2  Q.  B.  680,  687,  Ex.  Ch. ; 
and  see  Gompertz  v.  BartleU  (1853),  2  £. 
&  B.  849  ;  Oumey  v.  Wormersley  (1864), 
4  id.  133. 
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Ch.  XXII.  s.  7. 

Ftrforrrumce 
(Reacissitm). 

Non-perform- 
ance of  con- 
dition. 


Illness. 


Continuing 
contract. 

Hoare  v. 
Rtnni4, 


ohaser  had  been  led  to  belieye  that  he  was  purchasing  one  thing, 
when  in  fact  he  was  purchasing  another  (u). 

So  the  non-performance  of  a  condition  precedent,  before  any 
default  by  the  defendant  {x),  entitles  the  latter  to  consider  himself 
freed  from  his  liability  to  do  the  act,  which  he  agreed  to  perform 
after  such  condition  precedent  should  have  been  executed  {y). 

So,  where  a  party  who  was  to  perform  a  condition  precedent  by 
a  certain  time  is  disabled  by  sickness  (z)^  or  disables  himself  before 
that  time  from  performing  it,  the  other  party  may  abandon  the 
contract  (a).  And  so  where,  by  the  terms  of  the  contract,  a  serrice 
to  be  performed  by  A.  for  B.,  is  to  be  paid  for  in  goods  ;  if  B.  by 
his  own  act  render  the  delivery  of  the  goods  impossible,  A.  may 
sue  for  the  value  of  his  service,  and  is  not  bound  to  sue  on  the 
special  contract  (2>). 

In  Hoare  v.  Rennie  the  agreement  was,  that  the  defendants 
should  buy  of  the  plaintiff  667  tons  of  iron,  to  be  shipped  from 
Sweden  in  the  months  of  June,  July,  August  and  September,  in 
about  equal  portions  each  month ;  and  the  plaintiffs  shipped  only 
twenty-one  tons  in  June.  It  was  held,  in  an  action  by  them  against 
the  defendants  for  refusing  to  accept  the  iron,  that  the  defendants 
were  entitled  to  refuse  the  twenty-one  tons  so  shipped,  and  also  to 
give  notice  to  the  plaintiffs  that  they  would  not  accept  the  residue 
of  the  iron  (c) ;  it  having  been  previously  held,  in  Withers  v.  Rey- 
nolds {d),  that  where  the  defendant  agreed  to  supply  the  plaintiff 
with  straw,  to  be  delivered  at  the  plaintiff's  premises  at  the  rate  of 
three  loads  in  a  fortnight,  during  a  specified  time ;  and  the  plaintiff 
agreed  to  pay  the  defendant  for  each  load  of  straw  delivered  on  the 
premises  during  that  time  ;  but,  after  some  of  the  straw  had  been 
delivered,  the  plaintiff  refused  to  pay  for  the  last  load,  and  insisted 
on  always  keeping  one  payment  in  arrear  :  the  defendant  was  not 
bound  to  supply  any  more. 

But  in  Simpson  v.  Crippin  (e),  a  contract  to  supply  some  6,000 
tons  of  coal  to  be  delivered  into  buyer's  waggons  in  equal  monthly 
quantities  for  twelve  months,  was  held  not  to  have  been  justifiably 


(tt)  Per  Malins,  V.-C,  Torrance  v. 
Bolton  (1872),  L.  R.,  14  Eq.  124,  132. 
And  isee  Stanton  v.  TaUeraall  (1858),  1 
Sm.  &  Giif.  529. 

{x)  FiU  ▼.  CassanU  (1842),  4  M.  &  6. 
898. 

{y)  See  Jones  v.  Oibbona  (1853),  8  Ex. 
920  ;  JohnoMohn  v.  Oreai  Northern  Rail, 
Co.  (1854),  10  Ex.  484  ;  Mavman  ▼. 
OUUU  (1869),  2  Taunt.  325,  n.;  11  B.  R. 

597. 

(z)  Founard  ▼.  Spien  (1876),  1  Q.  B. 

D.  410,  414. 
(a)  Cha/nt&r  ▼.  Leese  (1888),  4  M.  & 


W.  295. 

{b)  Keys  y.  ffarwtod  (1846),  2  C.  E 
905. 

{e)  Hoare  v.  lUnnie  (1859),  5  H.  &  N. 
19 :  dissented  from  by  Brett,  L.  J.,  bat 
approved  by  Bramwell  and  Ba^^ay, 
L.  JJ.,  in  Honck  v,  Midler  (iiifn).  And 
see  ReuUr  t.  Sola  (1879),  4  C.  P.  D. 
289,  C.  A.  ;  BrancU  v.  Lawrence  (1876), 
1  Q.  B.  D.  844,  C.  A. 

{d)  Withers  y.  Reynolds  (1831),  2  R 
k  Ad.  822. 

(e)  Simpson  v.  CHppin  (1872),  L  B. 
8  Q.  B.  14. 
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cancelled  on  the  ground  of  the  buyers  only  taking  168  tons  in  the  Ch.  XXII.  a.  7. 
first  month ;  while  in  Honck  v.  Mailer  (/),  a  contract  to  deliver  f^^^J^I?^ 

2000  tons  of  iron  in  November,  or  equally  over  November,  Decern- 

ber  and  January,  was  held  to  have  been  justifiably  cancelled  on  the 
ground  of  a  refusal  to  take  any  delivery  in  November  (g). 

These  cases,  which  are,  as  will  have  been  seen,  to  a  certain 
extent  discordant,  together  with  the  House  of  Lords'  case  of 
Mersey  Steel  and  Iron  Co.  v.  Naylor  (h)  (where  they  are  to  some 
extent  reviewed  by  Lord  Blackburn),  are  exhaustively  discussed 
by  the  Supreme  Court  of  the  United  States  in  Norrington  v. 
Wright  (i),  where  it  is  pointed  out  that  Hoare  v.  Rennie  and 
Honck  V.  Muller  are  supported  by  a  greater  weight  of  authority 
than  Simj>8on  v.  Crippin. 

In  Norrington  v.  Wright^  the  contract  was  for  the  sale  of  5,000 
tons  of  iron  rails  for  shipment  at  the  rate  of  about  1,000  tons  per 
month  beginning  February,  1880,  but  whole  contract  to  be  shipped 
before  August  1st,  1880.  The  Court  held  that  the  sellers  were 
bound  to  ship  1,000  tons  in  each  month  from  February  to  June 
inclusive,  except  that  slight  deficiencies  might  be  made  up  in  July ; 
and  that  where  only  400  tons  were  shipped  in  February,  and  885 
tons  in  March,  and  the  buyers  accepted  and  paid  for  the  February 
shipment  on  its  arrival  in  March  in  ignorance  that  no  more  had 
been  shipped  in  February,  and  were  first  informed  of  that  fact  after 
the  arrival  of  the  March  shipments,  and  before  accepting  or  paying 
for  either  of  them,  the  buyers  might  rescind  the  contract  for  the 
non-shipment  of  about  1,000  tons  in  February  and  March  (t). 

The  10th  and  Slst  sections  of  the  Sale  of  Goods  Act,  1898,  Sale  of  Goods 
56  &  57  Vict.  c.  71  (ante,  pp.  866,  875)  to  some  extent  deal  with 
the  subject-matter  of  the  above  decisions,  but  do  not  solve  the 
difficulties  raised  by  them. 

There  are  some  cases  in  which,  although  an  agreement  of  a  Further  per- 
continuing  nature  has  been  in  part  performed,  the  further  per-  eSK^J^y 
formance  of  it  may  be  excused  or  discharged,  by  conduct  of  the  miaconduct 
other  party,  which  is  wholly  at  variance  with  the  spirit  of  the  con-  pany. 

tract  (j).  Thus,  a  publisher  will  discharge  an  author  from  liability 
to  provide  articles  agreed  to  be  inserted  in  a  particular  publication, 
by  altering  the  nature  of  the  work  in  which  such  articles  were  to 
appear  ;   or  requiring  that  they  should  be  published  separately, 


(/)  H<mck  V.  Muller  (1881),  7  Q.  B.  D.  Davis(115  U.  S. ),  188,  and  see  the  extracts 

9*2,  C.  A.  from  and  comments  on  the  judgment  in 

{g)  Withers  v.  Seynolds  (1831),  2  B.  &  Pollock  on  Contracts,  6th  ed.,  at  p.  256, 

Ad.  882.  where  also  the  principle  of  the  cases  is 

{K)  Mersey  Steel  and  Iron  Co.  v.  Naylor  examined. 

(1884),  9  App.  Cas.  434.  (;)  See  BurUyii  v.  PinkerUm  (1867), 

(t)  NmrlngUm    v.    WrigU  (1886),  8  L.  R.,  2  Ex.  840. 

C.C.  s  s 
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quo. 


Exception  in 
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nership 
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contrary  to  the  spirit  of  the  contract,  and  to  the  probable  injnry  of 
the  author's  reputation  (k). 

Mere  failure  on  the  part  of  a  buyer  to  pay  for  any  one  of  a 
series  of  instalments  does  not  justify  the  seller  of  goods,  to  be 
delivered  in  instalments,  in  cancelling  the  contract  so  as  to  free 
him  from  the  obligation  to  deliver  (Z) ;  and  it  may  be  generally 
laid  down,  that  the  refusal  or  omission  of  one  of  the  contracting 
parties,  to  do  something  which  the  contract  binds  him  to  do,  will 
not  entitle  the  other  party  to  rescind  the  contract,  unless  the  acts 
and  conduct  of  the  party  who  makes  default,  show  an  intention  to 
abandon,  and  wholly  to  refuse  performance  of  his  part  of  the 
contract  (r/i). 

And  it  is  a  clearly-recognized  principle,  that  if  there  be  only  a 
pa]'tial  failure  of  performance  by  one  party  to  a  contract,  for  which 
there  may  be  a  compensation  in  damages,  the  contract  is  not  put  an 
end  to  (n). 

The  right  to  abandon  a  contract  vests  only  in  the  party  who  has 
not  been  guilty  of  any  default ;  for  a  man  cannot  take  advantage  of 
his  own  wrong,  in  order  to  put  an  end  to  a  contract  into  which  he 
has  entered  (o). 

And  such  right,  when  it  does  exist,  must  be  exercised  within  a 
reasonable  time  (p). 

Nor  can  a  contract,  in  general,  be  rescinded  in  toto  by  one  of  the 
parties,  where  both  of  them  cannot  be  placed  in  the  identical 
situation  which  they  occupied  when  the  contract  was  made  (q) ;  so 
that  where  one  party  has  derived  some  advantage  from  the  other 
party  having,  to  some  extent,  performed  the  contract,  the  general 
rule  is,  that  it  shall  stand ;  and  that  the  defendant  must  perform 
his  part  thereof,  and  seek  compensation  in  damages  for  the  plain- 
tififs  default. 

Although,  however,  this  is  the  general  rule,  a  partnership  agree- 
ment has  been  set  aside  by  the  House  of  Lords  on  the  ground  that 
the  plaintiff  was  induced  to  enter  into  it  by  misrepresentations 
made  without  fraud,  although  the  result  of  the  rescission  was  to 


(k)  PlanM  v.  Colbuni  (1831),  8  Bing. 
14 

(I)  Mersey  Steel  and  Iron  Co.  v.  Naylor^ 
ubi  supra  ;  Preeih  v.  ^Mrr  (1874),  L.  R, 
9  C.  F.  208. 

(m)  See  Bloomer  v.  Bernstein  (1874), 
L.  R,  9  C.  P.  f>88  ;  Mort/an  v.  Bain 
(1874),  r^  R.  10  C.  P.  15;  Ex  parte 
Cluilmers  (1873\  L.  R,  8  Ch.  289  ;  Ex 
parte  CamforOiHa^natiie  Iron  6*0.(1876), 
4  Ch.  D.  108. 

(n)  Per  Littledale,  J.,  Franklin  v. 
Miller  (1836),  4  A.  &  K  599,  606  ;  antl 
see  JohiMSsohn  v.  Y&itn/j  (1863),  4  B.  & 
S.  296. 


(o)  See  Htighes  v.  Palmer  (1865),  19 
C.  H.,  N.  S.  398  ;  MaZins  v.  FremM 
(1838),  6  Scott,  187.  193. 

{p)  Per  Buller,  J.,  T(nc€rs  v.  Barrdt 
(1786),  1  T.  R  133  ;  and  see  Bodgsmr. 
Dames  (1810),  2  Camp.  53o ;  11  R.  R. 
789;  Pooley  v.  Broum,  (1862),  11  C.  B., 
N.  S.  566. 

{q)  Blackburn  v.  Smilfi  (1848),  2  Erch. 
783,  792 ;  per  Tindal,  C.  J.,  Fiil  ▼.  Com- 
sanet  (1842),  4  M.  k  G.  898,  903  ;  Bunt 
V.  Silk  (1804),  5  Ea.st,  449  ;  7  R  K 
739 ;  per  Vanr;hfln,  B.,  Beed  v.  Bland- 
ford  (1828),  2  Y.  k  J.  278. 
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restore  to  the  defendant  a  business  which  was  worse  than  worth- ^h-^^^^*^- 7. 
less,  and  that  the  defendant  conld  not  recover  against  the  plaintiff  /^^^^^ 
for  money  lent  and  goods  sold  by  him  to  the  partnership  (r\  — 

There  are  also  cases  of  pirtial  failure  of  consideration,  in  which  Evidence  of 
the  Courts,  in  order  to  prevent  unnecessary  litigation,  permit  the  i^J^^J^o^" 
defendant,  instead  of  bringing  a  cross  action,  to  set  up  such  partial  of  damages, 
failure  in  reduction  of  damages.     And  this  principle  applies,  gene- 
rally, to  all  cases  of  contracts  either  for  goods  or  work ;  in  which 
the  defendant,  when  sued  for  the  price,  may  show  the  insufficiency 
of  the  goods,  or  the  incomplete  performance  of  the  work,  even 
although  a  specific  price  was  agreed  for  («). 

The  defendant,  however,  is  not  bound  in  such  cases  to  give 
evidence  in  reduction  of  damages,  but  he  may  bring  a  cross  action  (t) 
or  plead  a  counter-claim.  And  as  the  rule  only  permits  him  to 
prove,  in  reduction  of  damages,  how  much  less  the  subject-matter 
of  the  action  was  worth,  by  reason  of  the  plaintiff's  breach  of  con- 
tract, he  was  bound  before  the  Judicature  Act,  if  he  had  any  claim 
for  damages  beyond  that,  to  bring  a  cross  action  to  recover 
them  (u),  and  must  now  counter-claim  for  such  damages. 

A  person  suing  a  company  to  obtain  rescission  of  an  agreement  Roscission 
to  take  shares  in  it  must,  generally  speaking,  bring  his  case  under  ^^k^ahl^s*^ 
one  of  the  following  heads  : —  in  company. 

(1)  Where  the  misrepresentations  are  made  by  the  directors  or  Lynde's  case. 
other  the  general  agents  of  the  company  entitled  to  act,  and  acting 

on  his  behalf. 

(2)  Where  the  misrepresentations  are  made  by  a  special  agent 
of  the  company  while  acting  within  the  scope  of  his  authority, 
including  the  case  of  a  person  constituted  agent  by  subsequent 
adoption  of  his  acts. 

(8)  Where  the  company  can  be  held  affected,  before  the  contract 
is  complete,  with  the  knowledge  that  it  is  induced  by  misrepre- 
sentation. 

(4)  Where  the  contract  is  made  on  the  basis  of  certain  represen- 
tations, whether  the  particulars  thereof  were  known  to  the  company 
or  not,  and  it  turns  out  that  some  of  them  were  material  and 
untrue  (x). 

(r)    Adam  v.  Kewhigging  (1888),  13  Q.  B.  687. 

App.  Cas.  308.  {u)  Mondel  v.  Steel  (1841),  8  M.  &  W. 

(«)  See  very  fully,  per  Parke,  B.,  de-  868,  872. 

livering  the  jtidj^ment  of  the  Court  in  (x)    Lynde    v.    Anglo-Italian   Hemp 

Jifon/&^  V.  ^teeZ(1841),  8M.  &  W.  858.  Spinning  Co.,   [1896]    1   Ch.    178,  per 

(0  Davia  v.   Hedges  (1871),  L.  R.,  6  Romer,  J. 
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By  whom 
made. 


Sect.  1. — Payment. 
(a)  By  whom  made. 

The  general  rule  as  to  payment  or  satisfaction,  not  by  the  debtor 
himself,  but  by  a  third  person  who  is  not  liable  as  a  co-contractor 
or  otherwise,  appears  to  be, — that  it  is  not  sufficient  to  discharge 
the  debtor,  unless  it  be  made  by  such  third  person  as  agent  for  and 
on  account  of  the  debtor,  and  with  his  prior  authority  or  subse- 
quent ratification  (a),  and  the  debtor  can  ratify  after  action  brought 
by  placing  plea  of  payment  on  record. 

And  where  payment  is  made  by  a  third  person  for  the  debtor, 
but  without  authority  from  the  debtor,  the  creditor  and  the  person 
who  made  the  payment  may  together  rescind  the  transaction  at  any 


(a)  Fitz.  Abr.  tit  Barre,  p.  166, 
Simpson  v.  Eggvngton  (1855),  10  Exch. 
845,  847  ;  and  see  Lucas  v.  Wilkinson 
(1866),  1  H.  &  N.  420  ;  WaU&r  v.  James 


(1871),  L.  R.,  6  Ex.  124;  PwwU't. 
Bendersm  (1885),  16  L.  R.,  Ir.  213, 223, 
224. 
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time  before  the  debtor  has  affirmed  the  payment,  and  may  repay  the  C.  XXIII.  s.  i. 
money ;  and  thereupon  the  payment  is  at  an  end,  and  the  debtor    /p  *^^^ 
becomes  again  responsible  {b).  '— 


(b)  To  tchom  Payment  made. 

If  one  of  several  plaintiffs,  or  a  nominal  plaintiff  suing  for  a  To  whom 
person  beneficially  interested,  fraudulently,  and  by  collusion  with  "* 
the  defendant,  give  him  a  release  from  the  debt,  the  Court  will,  on 
summary  application,  set  such  release  aside  (c).     And  so,  if  one  of 
two  plaintiffs  fraudulently  give  a  receipt  to  the  defendant,  this  fact 
may  be  shown  upon  the  trial,  in  order  to  destroy  its  effect  {d). 

So  where  goods  have  been  sold  by  a  pretended  owner,  payment 
to  the  real  o^ner  is  a  discharge  (e). 

Payment  to  a  general  agent,  although  he  be  known  to  be  only  an  To  agent,  and 
agent,  binds  the  principal,  provided  such  payment  be  made  in  the  ^^^^  ^^^ 
ordinary  course   of  business,  and  before   the   principal  requires 
payment  to  himself  (/). 

But  where  an  agent, — e.g.^  a  factor  or  an  auctioneer, — ^has  a  lien 
on  the  proceeds  of  goods  sold  by  him  in  his  own  name ;  it  is  no 
defence  to  an  action  by  him  for  the  price,  that  the  buyer  paid  the 
principal  before  action  brought  (g). 

So   payment  to   the   plaintiff's  solicitor,  who  is  employed  to  To  solicitor, 
recover  the  debt,  is  as  effectual  as  if  made  to  the  plaintiff  him- 
self (A) ;  but  payment  to  an  agent  of  the  solicitor  employed  by  such 
solicitor  to  sue  the  defendaut,  is  no  payment  to  the  plaintiff  (t)- 

In  an  action  for  goods  sold,  it  appeared  that  the  defendant  had 
paid  the  debt  at  the  plaintiff's  counting-house,  to  a  person  sitting 
there,  and  apparently  entrusted  with  the  conduct  of  the  business  ; 
and  Lord  Tenterden,  C.  J.,  ruled  that  this  was  a  good  payment  to 
the  plaintiff,  although  the  person  to  whom  the  money  was  paid  had 
not,  in  fact,  any  authority  to  receive  it  (J). 


(b)  See  per  Martin,  B.,  Walter  v. 
Jame${Un\  L.  R.,  6  Ex.  124,  128. 

(c)  Post,  a.  4,  tit.  Release. 

{d)  Farrar  v.  Hutchinson  (18S9),  9  A. 
Jb  E.  641 ;  Skaife  v.  Jackaon  (1824),  3  B. 
^  C.  421. 

{e)  Allen  Y.  Hopkins  (1844),  13  M.  & 
W-  94. 

'(/)  DrinkioaUr  v.  Goodwin  (1775), 
Ckrarp.  251,  256  ;  and  see  Sanderson  v. 
Bell  (1834),  2  C.  &  M.  804. 

{g)  DrinJcwater  v.  Goodwin  (1775), 
Cowpi  251,  255,  256 ;  Robinson  v.  RvUer 
(1865),  4  £.  &  B.  954. 

(A)  F<noel  v,  LiUU  (1747),  1  W.  BL  8; 


Yates  V.  Freekleton  (1781),  2  Dougl. 
628.  See  Ex  parte  Edwards  (1884), 
18  Q.  B.  D.  747,  C.  A.  ;  Gordon  v. 
James  (1885),  80  Ch.  D.  249,  C.  A.  ; 
Conveyancing  Act,  1881,  s.  56 ;  Day  v. 
Woolwich  Building  Society  (1888),  40 
Ch.  D.  491. 

As  to  payment  to  plaintiff  in  frand  of 
his  solicitor,  see  Morrison  v.  Summers 
(1830),  1  B.  &  Ad.  559. 

(t)  Yates  V.  Freekleton  (1781),  2  Doug. 
623. 

(;')  BarreU  v.  Deere  (1828),  Moo.  &  M. 
200.  And  see  WUmoU  v.  Smith  (1828), 
id.  238. 
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C.XXIILfl.1. 

{Payment — 
To  whom). 


Broker. 


Must  be  in 
tne  usual 
course  of 
business,  and 
in  money. 


To  trareller. 


Set-off 
against  agent. 


To  wife. 


To  partner. 


Where  an  auctioneer  is  employed  to  conduct  a  sale,  his  authority 
to  receive  payment  depends,  in  the  absence  of  proof  of  a  general 
authority,  upon  the  conditions  of  sale  (A). 

Payment  to  a  broker  will  not,  in  general,  bind  his  principal  (I) ; 
but  may  do  so  by  the  custom  of  trade,  or  if  warranted  by  the  course 
of  dealing  between  the  parties  {in). 

Nor  will  payment  to  an  agent  bind  the  principal,  unless  it  be 
made  in  the  usual  course  of  business  (n).  Thus,  if  a  shopman, 
who  is  authorized  to  receive  money  over  the  counter  only,  receive 
money  elsewhere  than  in  the  shop,  such  payment  is  not  good  (o). 
So  an  agent  cannot,  in  general,  bind  his  principal  by  receiving  pay- 
ment otherwise  than  in  money,  e.g.y  by  taking  a  bill  of  exchange  ; 
unless  he  was  expressly  authorized  so  to  do,  or  unless  it  was 
customary,  in  like  cases,  to  settle  by  bill  {p).  So,  although  a 
traveller  who  receives  orders  for  goods  from  his  employer's  customer 
in  the  country,  is  authorised  to  receive  payment  for  them  in  moneys 
he  has  no  authority  to  receive  such  payment  in  other  goods  (q)- 
Nor  is  the  principal  affected  by  a  set-off  which  the  vendee  may 
have  againsu  the  agent  (r),  unless  this  mode  of  dealing  be  sanctioned 
by  some  known  usage  (s) ;  or  where  the  agent  has  been  allowed  to 
sell  as  apparent  principal  {t).  Nor  can  the  debtor  discharge  his 
debt  to  the  principal,  by  writing  off  a  debt  due  to  him,  the  debtor, 
from  the  agent  (u). 

Payment  to  the  wife  of  the  plaintiff  will  not  bind  him,  unless  it 
be  shown  that  she  had  authority  to  receive  such  payment  (x). 

In  general,  payment  to  one  of  two  partners  binds  both,  even 
after  a  dissolution  of  partnership,  and  although  the  debtor  had 
notice,  before  payment,  that  the  partners  had  appointed  a  third 
person  to  collect  the  debts  duo  to  the  firm — unless  there  be  some- 
thing in  the  notice,  which  expressly  takes  away  the  right  of  the 
one  partner  to  receive  the  money  Cv)*     But  where  money  is  paid 


(k)  Syhes  v.  Giles  (1839),  6  M.  &  W. 
645,  051. 

{I)  Jackwii  V.  Jacob  (1837),  5  Scott, 
79,  86  ;  Mynn  v.  Joliffe  (1834),  1  Moo.  & 
Rob.  326. 

(m)  Baring  v.  Corrie  (1818),  2  B.  & 
Al.  187,  147  ;  20  R,  R.  383  ;  Evans  on 
Priueipal  and  Agent,  2nd  eid.,  p.  143, 
tit.  Implied  Authority  of  Agent ;  and  see 
Stonr  on  Agency,  9tn  ed.,  Ch.  VI., 
Authority  of  Agent, 

(n)  See  Sanderson  v.  Bell  (1834),  2  C. 
k  M.  304. 

(0)  Per  Cnr.,  Kaye  v.  BreU  (1850),  6 
Exch.  269,  274. 

{p)  See  Hogarth  ▼.  Wherley  (1875), 
L.  R,  10  C.  P.  630;  Williams  v. 
3vans  (1866),  L.  R.,  1  Q.  B.  362; 
Sykes  v.  Giles  (1839),  5  M.  &  W.  646  ; 
IVard  V.  Evans  (1701),  2  Ld.  Raym. 
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{q)  Howard  v.  Chapman  (1831),  4  C. 
k  P.  508.      . 

(r)  BarUeU  v.  Pentland  (1830),  10  B. 
k  C.  760. 

is)  See  Scott  rJrving {ISZO),  1  B.  k  Ad. 
606  ;  Stoeeting  v.  Pearce  (1861),  9  C.  B., 
N.  S.  634,  Ex.  Ch.  ;  StewaH  v.  Aber- 
dein  (1838),  4  M.  ^  W.  211  ;  CaJUerall 
V.  Hindis  (1867),  L.  R ,  2  C.  P.  368, 
Ex.  Ch. 

(0  See  Isherg  y.  Bowden  (1858),  S 
Exch.  852,  859. 

(w)  Underwood  v.  Mcholls  (1855),  17 
C.  B.  239 ;  and  see  Pearson  t.  Seoti 
(1878),  9  Ch.  D.  198. 

{z)  Offley  V.  Clay  (1840),  2  M.  &  G. 
172  ;  2  Scott,  N.  R.  872. 

(y)  Porter  v.  Taylor  (1317\  6  M.  t  S. 
166  ;  18  R.  R.  338. 
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into  a  bank  on  the  joint  account  of  persons  who  are  not  partners,  C*  XXIIl.  s.  i. 
the  bankers  are  not  discharged  by  payment  to  one  of  those  persons,    t^^^^) 
without  the  authority  of  the  others  (z). — 

Payment  to  one  of  several  executors  is  sufficient  (a) ;  and  pay-  on  joint 
ment  to  a  fetne  covert  executrix,  before  probate,  is  good  as  against  account. 
her  co-executor,  although  the  husband  dissent  to  her  administering  ;      «*«<5utor, 
provided  the  debtor  was  not  aware  of  this  when  he  made  the 
payment  (b).     So  a  payment    bond  fide  made,   to   an   executor 
who   had  obtained  probate   of  a  forged   will,   was   held   to   dis- 
charge the  debtor,  although  the  probate  was  afterwards  declared 
nuU,  and  administration  was  granted  to  the  next-of-kin  of  the 
intestate  (c). 

So  it  appears,  that  payment  to  an  administrator,  where  letters  or  adminiBtra- 
of  administration  have  been  granted,  discharges  the  debtor,  although    ^' 
there  be  a  will  {d). 

And  by  the  Court  of  Probate  Act,  1857,  20  &  21  Vict,  c.  77,  Effect  of  re- 
8.  77,  where  any  probate  or  administration  is  revoked  under  that  probate?  ^ 
Act,  all  payments  bond  fide  made  to  any  executor  or  administrator, 
under  such  probate  or  administration,  before  the  revocation  thereof, 
*'  shall  be  a  legal  discharge  to  the  person  making  the  same." 

Payment  of  a  debt  to  one  of  two  trustees  is  a  good  discharge  as  To  trustee. 
to  both  (e).  But  where  trustees  or  other  persons  have  a  joint 
account  with  a  banker,  it  is  usual  to  require  the  authority  of  all 
before  paying  the  money.  And  accordingly  it  has  been  held,  that 
a  payment  by  bankers  to  one  of  several  trustees,  of  the  proceeds  of 
stock  sold  out  under  a  joint  power  of  attorney  from  the  trustees, 
does  not  discharge  the  bankers  as  against  the  other  trustees,  unless 
they  authorized  such  payment  (/). 

A  payment  bond  fide  made  to  a  bankrupt  or  his  order,  before  To  bankrupt 
the  date  of  the  order  of  adjudication,  and  without  notice  of  any 
prior  act  of  bankruptcy  available  against  him  for  adjudication  (^), 
willy   in    all    cases,    discharge    the    person    making    such    pay- 
ment (h). 

So,  payment  to  the  trustee  of  a  bankrupt,  and  his  receipt  for  the  To  trustee  of 
money  paid,  is  an  effectual  discharge  to  the  person  paying,  not  only  ^^'^^^P^* 
for  the  money,  but  from  all  responsibility  in  respect  of  the  applica- 
tion thereof  (i). 

(z)  InMs  V.  Stephenaon  (1881),  1  Moo.       N.  S.  289. 
k  Rob.  145.  (e)  Hxuband  v.  Davis  (1851),  10  G.  B. 

(a)  Per  Lord  Hardwicke,  C,  Can  v,      645. 

Read  (1749),  3  Atk.  696  ;  2  Wma.  on  (/)  SUme  v.  Marsh  (1826),  Ry.  k  M. 

ExoiB.,  Ch.  II.  864  ;  Eiisband  v.  Davis,  supra. 

(b)  Pemberton  v.  Chapman  (1857),  E.  (</)  Ex  parte  Gilbey  (1878),  8  Ch.  D. 
B.  k  E.  156,  Ex.  Ch.  248,  C.  A. 

Ke)  Allen  v.  Dundas  (1789),  3  T.  R.  (A)  Bankruptcy  Act,  1888,  8.  49. 

125;  1  R.  R.  666.  (i)  Bankruptcy   Act,  1883,  46   k   47 

(d)  Prosser  v.  Wagjier  (1856),  1  C.  B.,       Vict  c.  52,  s.  56,  and  see  aute,  p.  193. 
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G.  XXIII.  8.1.      But  payment  into   the  Court  of  Admiralty  of  a  Bum  due  for 

{P^me^—   f^^^8^*> — under  a  monition  commanding  the  defendant  to  bring 

TowJum),    the  amount  into  the  registry  of  that  Court,  to  abide  the  judgment 

Payment         ^^  *^®  Court,  in  a  suit  by  the  obligee  of  a  bottomry  bond,  given  by 

under  process  the  master  on  the  hypothecation  of  the  ship  and  freight, — ^is  a 

good  bar  to  an  action  for  such  freight  (k).    And  so  a  plea,  showing 

that  the  defendant  has  been  compelled  to  pay  the  sum  claimed  in 

the  action,  under  a  process  of  attachment,  issued  against  him  as 

garnishee,  out  of  the  Mayor's  Court  of  London,  or  out  of  a  foreign 

Court ;  or  under  an  order  for  payment, — made  in  a  proceeding  for 

the  attachment  of  debts,  by  virtue  of  R,  S.  C,  Order  XLV., — is  a 

good  bar  to  that  action  (Z). 


Amount  to  be 
paid. 


When  pay- 
ment of  part 
sufficient. 


Payment 
after  action 
brought. 


(c)  The  Amount  to  be  Paid. 

The  payment  of  part  of  a  liquidated  and  ascertained  sum  is,  in 
law,  no  satisfaction  of  the  whole  (m),  although  it  may,  in  certain 
circumstances,  be  evidence  of  a  gift  of  the  remainder  (n). 

There  are,  however,  some  exceptions  to  this  rule.  Thus  pay- 
ment of  part  before  the  day,  or  in  a  particular  manner  not  provided 
for  by  the  original  agreement,  may  amount  to  a  satisfaction  of  the 
whole  debt,  if  the  parties  so  agree  (o) ;  the  case  of  the  acceptance 
of  a  smaller  sum,  as  a  composition  on  a  debt,  under  an  arrange- 
ment by  a  debtor  with  his  creditors  generally,  also  constitutes  an 
exception  to  the  above  rule. 

When  the  defendant  relies  on  a  payment  made  after  action 
brought,  he  must  plead  and  prove  that  such  payment  was  made 
and  received,  in  satisfaction  of  the  amount  claimed,  together  with 
damages  and  costs  (p),  and  if  a  cheque  be  sent  in  satisfaction,  the 
mere  retention  of  it  on  account  raises  no  presumption  of  law  that  it 
is  so  accepted  (q). 


When  pay- 
ment pre- 
sumea. 


(d)  Presumption  of  Payment. 

The  payment  of  money  will  sometimes  be  presumed,  from  lapse 
of  time   and  other  circumstances;    and  such  presumption  ^ill 


(k)  Place  V.  PoUs  (1866),  24  L.  J., 
£xch.  226,  H.  L. 

{I)  Westofyy  v.  Day  (1868),  2  E.  &  B. 
606;  Wood  v.  Dunn  (1866),  L.  R., 
2  Q.  B.  78,  Ex.  Ch.  ;  Oould  v.  Webb 
(1855),  4  E.  &  a  988  ;  Turner  v.  Jones 
(1867),  1  H.  &  N.  878  ;  and  see  Turn^ 
bull  V.  jRobertHon  (1878),  47  L.  J.,  C.  P. 
294. 

(m)  See  Foakes  v.  Beer  (1884),  9  App. 
Cas.  606,  and  post,  s.  2. 

(rt)  Per  l*arke,   B.,  Hibree  v.    Tripp 


(1846).  16  M.  k  W.  28,  83. 

(o)  SeeSHn-ee  v.  Tripp  (1846),  16  M. 
k  W.  23,  34,  and  post,  a.  2. 

(p)  See  Aah  y.  PouppcvUU  (1867), 
L.  R.,  3  Q.  B.  86;  Thame  v.  Bwd 
(1848),  12  Q.  B.  808;  Beawnant  r. 
Greathead  (1846),  2  C.  H.  494  ;  Qoodwiai 
V.  Cremer  (1862),  18  Q.  B.  767 ;  Cook 
V.  ffopetoell  (1866),  11  Exch.  655. 

iq)  Day  y.  McLea  (1889),  22  Q.  B.  D. 
610. 
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operate  as  a  defence,  althoagh  the  Statute  of  Limitations  has  not  ^«  XXIII.  &  i. 
been  pleaded  (r).  Thus,  a  receipt  for  rent  due  on  a  certain  day,  raises    tp!^^\ 

a  presumption  that  all  rent  previously  due  has  been  discharged  («).  — \ 

So,  where  the  plaintiff  had  ceased,  for  two  years,  to  work  for  the  rent 
defendant,  and  had  then  brought  an  action  against  the  defendant  Non-claim  of 
for  work  and  labour  done  for  him  :  it  was  held  that  proof  that  the  ^g^* 
plaintiff  and  other  workmen  who  were  employed  by  the  defendant 
upon  the  same  terms,  had  come  regularly  every  week  to  receive 
their  wages  from  the  defendant,  whose  practice  was  to  pay  every 
week,  and  that  the  plaintiff  had  not  been  heard  to  complain  that 
his  wages  had  not  been  paid,  was  sufficient  to  raise  a  presumption 
that  his  wages  had  been  paid  if).   And,  it  seems,  that  if  a  domestic 
servant  has  left  his   master   for  a   considerable  period,  without 
making  any  claim  for  wages,  that  fEict  will  raise  a  presumption  that 
his  wages  have  been  paid  (u). 

Where  a  servant  was  in  the  habit  of  receiving  payment  for  milk  Payment  to 
sold  by  him  for  his  master  ;  and  the  practice  was,  for  the  servant 
to  pay  over  to  the  master,  from  time  to  time,  the  monies  so  received, 
without  vouchers  passing  between  them :  it  was  ruled  that  this 
raised  a  presumption,  that  all  sums  so  received  by  the  servant  had 
been  paid  over  to  the  master  {x) ;  and  where  the  defendant,  who 
had  ordered  goods  for  ready  money,  paid  for  them  by  returning 
to  the  vendor's  agent  a  dishonoured  bill,  accepted  by  the  vendor ; 
nnd  the  agent  at  first  declined  to  receive  the  bill  as  payment,  but 
afterwards  took  it  to  the  vendor,  who  kept  it ;  it  was  held  that  this 
was  equivalent  to  payment  {y). 


(e)   Timet  Place,  and  Mode  of  Payment. 
Where  there  is  a  condition  for  payment  of  a  sum  at  a  time  and  Time  and 

T)Iilfi6  OI  HaV" 

place  certain,  the  condition  is  not  broken  by  non-payment  at  the  nient 
time   unless  the  demand  for  payment  is  made   at   the  specified 
place  (z). 

A  cheque  operates  as  payment,  until  it  has  been  presented  and  How  made  :- 
refused ;  and  even  if  it  be  refused,  unless  such  refusal  took  place 
before  action  brought  (a). 


(r)  Cooper  v.  Turner  (1819),  2  Stark. 
497  ;  Dowthwaiie  v.  TMut  (1816),  5  M. 
A  S.  75  ;  Duffield  v.  Creed  (1803),  5  Esp. 

(«)  Gilb.  Ev.  309 ;  and  see  Couvey- 
ancing  Act,  1881,  44  &  45  Vict.  c.  41, 
«.  8  (4)  (5). 

{t)  Lucas  V.  Nbvosilteski  (1795),  1  Esp. 
296. 

(tt)  Selleii  V.  Norman  (1829),  4  C.  & 
P.  80. 


(x)  Evans  Y.  Birch  (1811),  3  Camp.  10. 

(y)  Mayer  t.  Nias  (1823),  1  Bing. 
311. 

(2)  Tlwm  ▼.  CUy  Rice  MUU  (1889), 
40  Ch.  D.  367. 

(a)  Per  Patteson,  J.,  Pcaree  y,  Davis 
(1834),  1  Moo.  k  Rob.  365,  366.  Semble, 
that  notice  that  payment  of  the  cheque 
had  been  stopped,  would  dispense  with 
the  necessity  for  presenting  it :  see  Co?ien 
v.  Hale  (1878;,  3  Q.  B.  D.  371. 
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{Payment), 

Payment  by 

cheque 

^contd. 


Money  sent 
by  post. 


Post-office 
order. 


Half-notes. 


Forged  notes. 


An  undated  cheque  is  payable  on  damand,  and  should  be  pre- 
sented within  six  years  after  it  was  given,  or  it  will  be  statute 
barred  (6). 

And  if  it  appear  that  the  defendant  has  drawn  a  cheque  on  bis 
banker,  payable  to  the  plaintiff  or  bearer,  and  that  the  plaintiff  or 
his  agent  has  actually  received  the  money  thereon ;  this  will  be 
evidence  of  payment,  without  proof  that  the  plaintiff  received  such 
cheque  from  the  defendant  (c). 

So  where  K.,  the  agent  of  the  plaintiffs  S.  &  Co., — Shaving 
authority  to  sell  goods  for  them,  and  to  receive  payment  by  cash  or 
cheque, — received  from  the  defendants,  in  payment  for  goods 
sui  plied,  a  cheque  on  their  bankers,  payable  to  S.  &  Co.  or  order ; 
and  E.  fraudulently  endorsed  the  cheque,  and  having  received  the 
proceeds  from  the  defendants'  bankers,  misappropriated  them  :  this 
was  held  to  be  a  good  payment  by  the  defendants  to  the  plaintiffs  (d). 

But  the  mere  fact  of  the  plaintiff  having  in  his  hands,  at  the 
time  the  action  was  brought,  a  cheque  drawn  in  his  favour  by  the 
defendant  on  account  of  the  debt  sued  for,  will  not  operate  as  pay- 
ment of  that  debt,  unless  the  cheque  be  unconditional  (e) ;  bat 
while  the  cheque  is  outstanding  there  is  no  debt  owing  or 
accruing  (/). 

If  money  be  sent  by  post,  in  a  letter  properly  directed  to  the 
creditor  (^),  and  be  lost,  the  debtor  is  discharged,  if  he  were  directed 
so  to  transmit  the  money,  or  if  that  were  the  usual  course  between 
the  parties  {]i). 

But  where  the  defendant,  in  answer  to  a  letter  demanding  pay- 
ment, sent  a  post-office  order  to  the  plaintiff,  in  which  the  latter 
was  described  by  a  wrong  Christian  name ;  and  the  plaintiff  kept 
the  order,  but  did  not  cash  it,  although  he  was  informed  at  the 
post-office  that  he  might  receive  the  money  at  any  time,  by  signing 
it  in  the  name  of  the  payee  :  it  was  held  that  this  was  no  evidence 
of  payment  {%). 

So,  the  fact  of  the  defendant  having  remitted  to  the  plaintiff,  the 
first  halves  of  Bank  of  England  notes  for  the  amount,  will  not,  ftr 
86,  operate  as  payment  (k). 

If  a  payment  be  made  in  forged  Bank  of   England  notes, 


(b)  In  re  Betkell  (1887),  84  Ch.  D. 
561. 

(c)  JIfauntford  v.  Harper  (1847),  16 
M.  &  W.  825. 

(d)  Charles  v,  Blackwell  (1877),  2  C, 
P.  D.  151,  C.  A. 

(«)  Hfmgh  v.  May  (1836),  4  A.  &  E. 
954. 

(/)  Elioell  V.  Jackson  (1884),  C.  &,  E. 
86S^  per  Denman,  J. 


{g)  See  WaUer  v.  Baynes  (18  24),  By. 
k  M.  149. 

(h)  See  Kington  v.  Kington  (1843),  11 
M.  k  W.  288,  236  ;  Wanoicke  v.  Noaka 
(1791),  1  Peake,  98  ;  S  R.  R.  653. 

(i)  Gordon  v.  Strange  (1847),  1  Ex. 
477. 

{k)  See  SmUh  v.  Mundy  (1860),  8  £. 
k  £.  22. 


Sect.  1. — Payment  (Time,  Place,  and  Mode  or).  635 

the  creditor  may  treat  them  as  a  nulity,  and  sue  his  debtor  for  the  Ch.XXIII.8.1. 

amoant.  Defences 

Where  the  defendant  is  indebted    to    the    plaintiff,   and  the  Time,  place, 
plaintiff  is  indebted  to  A.,  and  the  three  agree  that  the  pUir^fiff    and  made), 
shall  be  discharged  from  the  debt  due  from  him  to  A.,  and  that  the  ^^^^*^'''! . 
defendant's  liability  to  the  plaintiff  shall  be  transferred  to  A. ;  this  debtor  to  pay 
agreement  may  be  pleaded  by  the  defendant  as  a  discharge,  in  an  t^^^ 
action  against  him  for  the  debt  due  from  him  to  the  plaintiff  ({). 

But  if  a  debtor  refer  his  creditor  to  a  third  person  for  payment,  Debtor's 
intending  such  third  person  to  pay  in  money ;  and  the  creditor,  ^^^  ^^^^ 
instead  of  taking  payment  in  money,  take  payment  in  any  other  to  pay 
way,  he  does  so  at  his  peril  (m).     Thus,  where  a  creditor,  who  held  ^^^  ^^' 
the  debtor's  order  upon  a  banker,  instead  of  taking  cash  from  the 
banker,  as  he  might  have  done,  elected  to  take  from  the  latter  a 
bill  upon  a  third  person,  payable  at  a  future  day ;  it  was  held  that 
this  discharged  the  debtor,  although  the  bill  was  afterwards  dis- 
honoured (n).     So  it  has  been  held,  that  if  a  debtor  refer  a  creditor 
to  a  third  person  for  payment,  and  the  creditor  give  that  third 
person  indulgence,  without  the  knowledge  and  consent  of  the  debtor ; 
and  the  third  person  become  insolvent,  the  loss  must  fall  on  the 
creditor ;  because,  as  between  himself  and  the  debtor,  the  giving 
indulgence,  without  notice,  operates  as  an  agreement  on  his  part  to 
look  to  the  third  person  and  discharge  the  debtor  (o).     And  where 
a  creditor  accepts  the  order  of  his  debtor  upon  a  third  person,  to 
pay  him,  the  creditor,  a  sum  of  money,  and  holds  it  an  unreason- 
able time  before  demanding  payment ;  and  the  person  on  whom  the 
order  was  given  becomes  insolvent,  the  creditor  must  bear  the  loss, 
even  although  the  order  was  not  negotiable  (p). 

It  was  decided  in  the  case  of  Eyles  v.  Ellis  (q),  that  an  actual  Transfer  of 
transfer  of  the  amount  of  a  debt,  in  a  banker's  books,  from  the  b^nke^*  "^ 
account  of  the  debtor  to  that  of  the  creditor,  with  the  assent  of  books. 
both,  is  equivalent  to  payment.     In  that  case  the  plaintiff  and 
defendant  each  kept  an  account  with  a  banker  at  M.     In  October, 
the  plaintiff  desired  the  defendant  to  pay  in  to  his  account  a  sum 
due  to  him  for  rent.     The  defendant  wrote  to  the  plaintiff,  stating 
that  he  had  caused  the  amount  to  be  transferred  to  his  account, 

{I)  Per  Erie,  C.  J.,  Cochrane  v.  Green  L.  R.,  4  Ex.  268. 

(1860),  9  C.  B.,  N.  S.  448,  467.  (w)  Smith  v.  Ferrand  (1827),  7  B.  &C. 

(tA)  But  taking  from  the  debtors  agent  19. 

a  cheque,  insteail  of  cash,  does  not  dis-  (o)  Per  Bayley,  J.,  ^9/12^^  v.  Ferrand 

charge  the  debtor,  if  the  cheque  be  dis-  (1827),  7  B.  &  C.  19,  24. 

honoured;   Everett    v.    Collins    (1810),  (»)  Cfuiinberlyn  v.  Delarive  (1767),  2 


8 


2  Camp.  515  ;  11  R.  R.  785  ;  uuless  the  Wils.  853. 

creditor  fails  to  present  the  cheque  for  (7)  Eyles  v.  Ellis  (1827),  4  Bing.  112  ; 

]wyment  within  a  reasonable  time,  and  and  see  Bodenham  v.  Furchas  (1818),  2 

thereby  alters  for  the  wone  the  position  B.  k  Al.  39. 

of  the  creditor;  Hopkins  v.  Ware  (1869), 
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and  the  plaintiff  sent  him  a  receipt  by  return  of  post.  The  sum, 
however,  was  not  actually  transferred  until  the  8th  of  December. 
On  the  9th,  notice  of  the  transfer  was  sent  to  the  plaintiff  by  post, 
and  it  reached  him  on  the  11th.  On  the  10th  the  banker  stopped 
payment :  and  it  wa&  held  that  the  transfer  was  equivalent  to 
payment. 

But  where  a  debtor  directed  his  bankers,  who  had  a  balance  in 
his  favour  in  their  hands,  to  place  a  certain  sum  to  the  credit  of 
his  creditor,  who  was  a  customer  of  and  debtor  to  the  bank  so  ax 
to  make  the  payment  tLe  same  as  by  a  bill  at  one  month  from  that 
date ;  and  the  bankers  assented  and  communicated  their  assent  to 
the  creditor,  who  also  acquiesced  ;  but  before  the  expiration  of  the 
month,  and  before  credit  was  in  fact  given  for  the  money  in  their 
books,  the  bankers  failed  :  it  was  held  that  this  did  not  amount  to 
a  payment  (r). 

So,  if  the  plaintiff  and  defendant  and  a  third  person  agree,  that 
a  sum  of  money  belonging  to  such  third  person,  but  which  is  to 
come  to  the  hands  of  the  plaintiff,  shall,  when  received,  be  applied 
by  the  plaintiff  in  discharge  of  a  claim  which  he  has  against  the 
defendant ;  and  it  appears  that  the  money  was  duly  received  by  the 
plaintiff;  these  facts  will  furnish  evidence  of  a  payment  by  the 
defendant  in  satisfaction  of  such  claim  (s).  And  so  where  the 
plaintiffs,  being  the  holders  of  the  joint  and  several  promissory  note 
of  A.  &  B.,  received  from  G.  a  promissory  note  of  the  like  amount, 
in  satisfaction  of  B.*s  liability  on  the  former  note ;  and  C.'s  note 
was  afterwards  paid  by  D. :  it  was  held  that  these  facts  amoanted 
to  a  payment  by  B.  of  such  former  note  (t). 

So  where,  on  each  half-year's  settlement  for  rent  between  a 
landlord  and  his  tenant,  the  landlord's  sewers  rate,  which  had  been 
paid  by  the  tenant,  was  allowed  as  a  part  payment  of  the  rent  by  the 
tenant,  and  a  receipt  given  for  the  balance,  expressing  it  to  be  such ; 
this  was  held  to  place  the  parties  in  the  same  position,  as  if  the 
amount  had  been  actually  paid  in  money  to  the  landlord  (ti). 

So,  if  parties  account  with  each  other,  and  sums  are  stated  to 
be  due  on  one  side,  and  sums  to  an  equal  amount  to  be  due  on 
the  other  side  of  the  account,  and  the  accounts  are  settled  by  both 
parties,  this  is  the  same  as  if  the  sums  on  both  sides  had  been 
paid  (x). 


(r)  Pedder  v.  JFaU  (1796),  Peake,  Ad. 
Ca.  41  ;  A',  a,  2  Chit.  619.  It  will 
be  observed  that,  in  this  ease,  thera 
was  no  remittance  or  actual  trunsfer  on 
account  of  the  debt ;  but  a  mere  dii*ec- 
tion  to  place  money  to  account  at  a 
future  day. 

{8)  HUls  V.  Memard  (1847),  10  Q.  B. 
266,  271. 


(0  Thome  v.  Smith  (1851),  10  a  B. 
659  ;  and  see  Parker  y.  Watson  {\iS&\ 
8  Exch.  404,  409. 

(iO  Waller  v.  Andrew  (1838),  8  IL  & 
W.  312,  318  :  Bramston  v.  BoHnt  (1826), 
4  Bing.  11,  14 

(x)  Tor  MelJish,  L.  J.,  Spargo*t  ctuc 
(1873),  L.  E.,  8  Ch.  407,  414. 
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So  the  allowance  of  cross-demands,  on  an  account  stated  between  ^'  XXIII.  8.1. 
the  plaintiff  and  the  defendant,  and  payment  of  the  balance  by  the    (^J^^). 
latter,  is  a  good  payment  of  the  entire  claim  (y).  77  7" 

As  a  general  rale  it  is  the  debtor's  duty  to  seek  and  find  the  cross  de- 
creditor  if  he  be  within  the  realm  of  England  (z),  and  the  creditor  ?^"^ent  of 
need  not  demand  payment  before  commencing  action;  unless  there  baiance. 
is  a  stipulation  for  payment  at  a  particular  place  (a).  P^»c«  ^^ 


(f)  Appropriation  of  Payments. 

When  money  is  paid,  it  is  to  be  applied  according  to  the  ex-  Appropriation 
pressed  will  of  the  payee  not  of  the  receiver,  the  former  hayinsf  a  ^    ,    , 

*^  ^  -^  ,       '  °.    Clayton  8  ccue. 

dear  right  to  appropriate  it,  the  establishing  rule  of  law,  *'  aoliitio 
accipitur  in  modo  solventis  "  applying  (/>).  In  default  of  such 
express  appropriation  by  the  payee,  if  a  creditor  have  two  distinct 
debts  due  to  him  from  his  debtor,  and  the  latter  make  a  general  pay- 
ment on  account,  without  specifying,  at  the  time,  to  which  account  he 
intends  the  payment  to  be  applied  ;  it  is  optional  in  th^  creditor  to 
appropriate  such  payment  to  which  account  he  pleases.  But  if,  at 
the  time  the  debtor  makes  the  payment,  he  declares  that  it  is 
specifically  made  in  discharge,  or  in  part  liquidation  of  a  particular 
account ;  or  if  the  circumstances  show  that  such  was  his  intention, 
the  creditor  is  bound  thereby,  and  he  cannot  apply  it  to  any  other 
demand  (c) .  The  creditor,  however,  must  have  a  right  to  appropriate 
a  payment  to  a  particular  account,  and  then  if  the  creditor  cai-ries 
the  payments  into  a  particular  account  kept  in  his  books,  he  prima 
facie  appropriates  them  to  that  account,  and  the  effect  of  that  is 
that  the  payments  are  de  facto  appropriated  according  to  the  priority 
in  the  order  of  entries  on  the  one  side  and  on  the  other  of  that 
account.  But  there  must  be  one  unbroken  account,  and  the  way  to 
avoid  the  application  of  Clayton's  Case^  where  there  is  no  other 


(y)  Per  Cur.,  Callander  v.  Howard 
(1850),  10  C.  B.  290 ;  and  see  Perry  v. 
AUiPOod  (1856),  6  E.  &  B.  691  ;  Smith 
▼-  Page  (1846),  15  M.  &  W.  688 ;  Sutton 
▼.  Poffe  (1846),  8  C.  B.  204. 

(z)  Co.  Litt  210  a— 212  b,  §§  ^40— 
348,  and  see  Itobey  v.  Snaefell  Mining  Co. 
(1887),  20  Q.  B.  D.  152. 

(a)  Thorr,  v.  CUy  Rice  Mills  (1889), 
40  Ch.  D.  857. 

(6)  Cro^ft  V.  Lumley  (1858),  5  E.  &  6. 
648  ;  6  H.  L.  C.  672  ;  Davenport  v.  The 
Queen  (1877),  3  App.  Cas.  115.  J.  C. ; 
and  see  Day  v.  McLea  (1889),  22  Q.  B. 
D.  610,  C.  A.,  and  post,  s.  2,  Accord 
and  Salis/actian. 

(c)  Clayton's  case  (1816),  1  Mer.  605  ; 
15  K  R.   161 ;  JBodenham  v.  Purchas 


(1818),  2  B.  &  Al.  39,  at  p.  45  ;  20  R. 
R.  342,  at  p.  346  ;  Field  v.  Carr  (1828), 
0  Bing.  13  ;  and  see  fValler  v.  Lacy 
(1840),  1  M.  k  G.  54,  70  ;  Jones  v. 
Gh-eUon  (1853),  8  Exch.  773  ;  Peters  v. 
Anderson  (1814),  5  Taunt.  596. 

The  French  law  is  to  the  same  effect 
as  ours,  as  to  the  right  of  the  debtor  at 
the  time  he  pays,  to  direct  to  what 
account  the  money  shall  be  applied  ; 
except  that  when  a  payment  is  made  on 
account  of  a  debt  bearing  interest,  the 
money  must  be  placed  to  the  uccount  of 
interest  then  due,  and  not  to  the  acconnt 
of  princi})al.  Code  Civil,  bk.  3,  tit.  3, 
art.  1258,  1254.  See  1  Pothier  on  Obi. 
by  Evans,  368. 
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'^.XXIII  .8.1.  principle  in  question,  is  to  break  the  account  and  open  a  new  and 

Appropria-        And  the  doctrine — as  to  the  right  of  a  creditor  to  appropriate 

^^ general  payments — holds,  although  one  of  the  debts  be  due  on  a 

^^^t  r^to       ^^^^  ^^  other  specialty,  and  the  other  be  due  on  simple  contract  (e). 

appropriate      So,  where  the  defendant  owed  money  to  the  plaintiff,  in  respect  of 

mente.  ^^'    ^  ^®^*  contracted  by  his,  the  defendant's  wife,  dtim  sola^  and  also  m 

respect  of  a  debt  incurred  by  him  on  his  own  account,  and  he  paid 

money  generally  on  account :  it  was  held  that  the  plaintiff  might 

apply  the  payment  to  either  demand  (/).     And  so,  in  the  absence 

of  any  appropriation  by  the  debtor  at  the  time  of  making  a  payment, 

the  creditor  may  apply  it  in  satisfaction  of  a  debt  which  is  barred 

by  the  Statute  of  Limitations  (g). 

When  This  rule,  however,  applies  only  to  the  case  of  payments  properly 

XwSl*^^^'^  so  called.   And  therefore,  if  the  money  was  received  by  the  plaintiff 

without  the  knowledge  of  the  defendant,  so  that  he  never  had  the 

power  of  exercising  the  option  which  the  law  allows  him  ;  the  right 

of  the  plaintiff,  which  would  accrue  upon  the  defendant's  failure  to 

appropriate,  does  not  arise  {h). 

Express  de-         But  it  is  not  essential  that  there  should  have  been  an  express 

^"d^^bU)^^     ^^^^^^^^^^  ^y  *^®  debtor  at  the  time  of  the  payment,  as  to  the 
not  necessaiy.  account  to  which  he  intended  such  payment  to  be  applied.    Snch 
intention  may  be  proved  either  by  the  previous  or  by  the  subsequent 
declarations  of  the  debtor  (?)•     And  even  in  the  absence  of  aoy 
declaration  on  the  subject,  it  may  be  collected  from  other  circum- 
stances, that  the  debtor  intended,  at  the  time  of  the  payment,  to 
appropriate  it  to  a  specific  account  (A:). 
Creditor  not         Nor  will   an  entry  in  the   books   of  the   creditor,  applying  a 
concluded  by   p^yxnent  to  a  particular  demand,  preclude  him  from   afterwards 
communi-        applying  it  to  another  demand,  unless  such  entry  has  been  com- 
^     '  municated  to  the  party  paying  (Z). 

Cases  where         There  are  cases,  however,  in   which,  although  a   payment  1*e 
n^c^lmpro!^^'    g®^®^^^»  *^®  creditor  is  not  allowed  to  apply  it  to  which  account  he 

priateagene-  pleases. 

paymen  Thus,  where  one  account  is  with  the  debtor  as  exectitor,  and  the 

other  in  his  own  right,  the  law  will  apply  the  payment  to  the  money 


{d)  Per  Lord  Selbome,  L.  C,  In  re  (1840),  1  M.  &  6.  54,  70. 

Sherry  (1884),  26  Ch.  D.  692,  C.  A.  (t)  Waters  v.  Towkins  (1835),  2  O. 

(e)  See  cases  cited,  supra,  n.  (c).  M.  &  R.  723. 

(/)  Oforfdardv.  6'oa:  (1743),  Str.  1104.  {k)  Per    Lord    Ellenborougb,  C.  J., 

Semble,      that      notwithstanding     the  Newmarck  v.   TeaU»y  (1811),  14  East, 

Married  Women's  Property  Act,  1882,  239,  244  ;  and  see  Shaw  v.  Pidon  (1825), 

the  creditor  would  still  nave  this  riKht.  4  B.  &  C.  715. 

{g)  Mills  V.   Fowkts  (1839),  7  Scott,  {I)  Siinson  ▼.  Inqhavi  (1823),  2  B.  & 

444.  C.  65. 

{h)  Per  Tindal,  0.  J.,  Waller  v.  Lacy 
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demand. 


due  from  himself  individually,  and  will  not  allow  the  creditor  to  C.  XXIII.  a,  1. 
appropriate  it  to  the  other  demand  (m) .  (^"^JS?— 

So  it  has  heen  held,  that  a  general  payment  must  he  applied  to    Appropria^ 

a  prior  legal  deht,  and  not  to  a  subsequent  equitable  demand,  as,         ^^^' 

for  instance,  to  a  claim  by  a  partner  against  his  co-partner  (n). 

The  doctrine  of  appropriation  does  not  authorize  a  creditor  who  Creditor  can- 
receiyes  money  on  account,  to  apply  it  towards  the  satisfaction  of  payment  to 
what  does  not,  nor  ever  did  constitute  any  legal  or  equitable  irrecoverable 
demand  against  the  party  making  the  payment  (o).    Thus,  if  a  person 
liave  two  demands  upon  another,  one  arising  out  of  a  lawful  con- 
tract, the  other  out  of  a  contract  forlndden  by  law,  and  the  debtor 
make  a  payment  which  is  not  specifically  appropriated  at  the  time, 
the  law  will  apply  it  to  the  legal  demand  {p). 

So,  where  the  plaintiff  had  two  demands  against  a  corporation 
for  work  done ;  but  one  of  those  was  held  not  to  be  valid,  because 
the  work  had  been  done  under  a  contract  entered  into  by  the 
corporation  not  under  their  common  seal ;  the  Court  of  Exchequer 
decided,  that  a  payment  which  had  been  made  by  the  corporation 
generally,  on  account,  could  not  be  applied  by  the  plaintiff  in 
liquidation  of  that  demand  {q).  But  in  a  similar  case,  where  an 
attorney  had  a  claim  ag^vinst  a  corporation  in  respect  of  several 
bills  of  costs,  two  of  which  were  for  business  done  for  the  corpora- 
tion on  a  retainer  not  under  their  common  seal :  the  Court  of 
Common  Pleas  held,  that  the  attorney  had  a  right  to  appropriate  a 
general  payment  in  liquidation  of  these  two  bills ;  because  his 
claim  thereon  was  a  just  and  equitable  claim,  although,  from  the 
absence  of  a  contract  under  seal,  it  could  not  be  made  the  subject 
of  an  action  at  law  (r). 

And  the  rule  does  not  apply  to  cases,  in  which  the  law  merely 
prevents  the  party  from  suing  on  a  contract,  but  does  not  invalidate 
the  contract  itself  («). 

Again ;  if  one  partner  in  a  firm  owe  a  private  debt  to  A.,  who  is  Partnership 
also  a  creditor  of  the  firm,  and  he  pay  money  of  the  Jinn  generally 
on  account ;  such  payment  is  to  be  appropriated  to  the  discharge 
of  the  partnership  debt  (t). 


debt. 


(w)  Ooddard  v.  Cox  (1743),  Str.  1194. 
(»)  Ooddard  v.  Hodges  (1832),  1  C.  & 

M.  sa 

(o)  Lamprell  v.  Ouardians  of  Billei'i' 
cay  Union  (1849),  3  Ex.  283,  3b7. 

{p)  Wright  v.  Laing  (182*),  3  B.  &  C. 
165. 

{q)  Lamprell  v.  Ouardians  of  Billeri- 
cay  Union  (1849),  3  £x.  283. 

(r)  Arnold  v.  Mayor  of  Poole  (1842),  4 
M.  k  G.  860,  897. 

(«)  MUls  V.  Fowkes  (1839),  7  Scott, 


444.  And  see  PhUpot  y.  Jones  (1834),  2 
A.  &  £.  41  ;  and  Cruikshanks  v.  Host 
(1831),  1  Moo.  &  Rob.  100  ;  in  which  it 
was  held,  that  although  one  of  two  do- 
mandji  was  for  Kpiritiious  litiiMrH  sup- 
plied in  small  quantities,  contrary  lo 
the  Tippling  Act,  24  (Joo.  2,  c.  40,  s.  12, 
yet  the  creditor  uii^ht  apply  a  general 
payment  to  sucli  duuiaud,  inst^jad  of  to 
the  other. 

(0  Thompson  v.  Brown  (1827),  Moo.  k 
M.  40. 
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C.  XXIII.  8.1. 

Defences 
(Payment — 
Appropria- 

turn), 

Gnaranteed 
debt. 


It  has  also  been  held  (u),  that  a  payment  by  the  obligor  of  a 
bond,  to  the  obligee,  to  whom  the  obligor  was  otherwise  indebted, 
cannot  in  an  action  at  law  against  his  surety,  be  considered  as  a 
payment  made  in  discharge  of  the  bond,  unless  there  be  evidence 
to  show  that  it  was  so  intended.  But  where  security  had  been 
given  by  a  surety,  for  goods  to  be  supplied  to  his  principal,  from 
whom  money  was  then  due  to  the  creditor  in  respect  of  a  previously- 
existing  debt ;  and  goods  were  accordingly  supplied,  and  payments 
from  time  to  time  made  by  the  principal,  in  respect  of  some  of 
which  discount  was  allowed  for  prompt  payment ;  it  was  held  that, 
in  the  absence  of  any  evidence  of  the  appropriation  of  these  pay- 
ments, they  must  be  taken  as  having  been  intended  to  be  made  in 
liquidation  of  the  secured  aceount  (x). 
Creditor  not  And  where  there  is  a  pre-existing  debt  due  to  the  creditor  not 
appropriate  guaranteed,  even  although  the  existence  of  the  debt  was  not  known 
to  guaranteed  to  the  surety,  still  in  tlie  absence  of  special  agreement  iy)^  the 
creditor  receiving  paj'ments  on  account  by  the  debtor  is  at  liberty 
to  appropriate  them  to  the  pre-existing  debt,  and  is  not  bound  by 
any  implied  contra<;t  with  the  surety  to  apply  such  payments  in 
reduction  of  the  guaranteed  debt  {z). 

So,  if  a  creditor  receive  dividends  upon  a  debt  partly  guaranteed 
by  a  third  person,  the  dividends  must  not  be  appropriated  to  the 
excess  of  the  debt  above  the  sum  guaranteed,  but  must  be  appUed 
rateably  to  the  whole  debt  (a) ;  and  accordingly,  where  the  defen- 
dant guaranteed  the  plaintiffs  against  debts  to  be  contracted  by 
L.  M.,  to  the  extent  of  400Z.,  and  L.  M.  became  indebted  to  the 
plaintiffs  to  the  amount  of  6252. ;  upon  which,  under  a  composition 
with  his  creditors,  he  paid  them  8d.  Id.  in  the  pound,  thereby 
leaving  856/.  due  to  the  plaintiffs,  out  of  their  whole  claim :  it  was 
held  that  the  defendant  was  entitled  to  deduct  from  that  sum 
171Z.  18«.  4d.,  that  being  the  amount  of  the  dividend  of  8«.  Id.  in 
the  pound  upon  400Z.  (fc). 

So  where  the  creditor  receives  from  the  estate  of  the  principal,  a 
dividend  on  the  whole  of  a  debt  payable  by  instalments  ;  the  surety 
is  not  entitled  to  have  the  whole  of  the  dividend  applied  in  discharge 
of  any  one  instalment,  but  only  rateably  in  part  payment  of  each 
instalment  as  it  becomes  due  (c). 


Instalments. 


(k)  Per  Lord  EllenborouKh,  C.  J., 
P/OTTMT  V.  Lmg  (1816),  1  Stark.  153  ; 
and  see  Willia^ns  v.  Bawlinson  (1825), 
8  Bhig.  71,  76. 

(a?)  Marryatta  v.  fFhite  (1817),  2  Stark. 
101. 

(y)  Kinnaird  v.  Webster  (1878).  10 
Ch.  D.  139 ;  Browning  v.  Baldwin 
(1»79),  40  L.  T.  248. 

(2)  Per  Lord  Selbome,  L.  C,  In  re 
Sherry  (1884),  25  Ch.   D.  692,  C.  A.  ; 


following  Kirby  v.  DuJte  of  Marlbarowfk 
(1813),  2  M.  &  S.  18  ;  14  R.  R.  573 ; 
and  HolUmd  v.  Teed  (1848),  7  Hare,  50 ; 
and  distingnishing  Fearl  t.  Btaeon 
(1867),  1  De  G.  &  J.  461. 

(a)  Raikes  v.  Todd  (1838),  8  A.  &  E. 
846,  855. 

{b)  Bardwell  v.  Lydall  (1831).  7  Bii.g. 
489. 

(c)  Martin  v.  Brecknell  (1813),  2  il.  & 
S.  39. 
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Prima  facie,  the  doctrine  of  appropriation  does  not  apply  where  C.  XXIII.  s 
there  are  not  distinct  accounts ;  or  where  separate  accounts  are  (p^{^^\ 
treated  as  one  entire  account  by  all  parties.     In  such  cases,  there- 


.1. 


fore,  payments  made  generally,  are  presumed  to  have  been  made  in  distinct 


acconnts, 
payments 


discharge  of  the  earlier  items  of  the  account  (d). 

But  this  presumption  may  be  rebutted  by  circumstances ;  e.g,,  presumed  to 
by  a  particular  mode  of  dealing,  or  by  some  stipulation  between  the  charce^f" 
parties,  which  shows  that  such  could  not  have  been  their  inten-  earlier  items. 
tion  (e).  Therefore,  where  a  bond  was  given,  to  secure  the  plain- 
tiffs against  advances  which  they  might  from  time  to  time  make  to 
the  defendant,  it  was  held  that  the  rule  did  not  apply;  because 
that  showed  that  the  amount  of  the  bond  was  not  to  be  brought 
into  account,  like  any  other  item  (/).  And  where  one  of  several 
partners  dies,  and  the  partnership  is  in  debt,  and  the  surviving 
partners  continue  their  dealings  with  a  particular  creditor,  who 
joins  the  transactions  with  the  old  and  new  firms  in  one  entire 
account,  the  rule  appears  to  be,  that  the  payments  made  from  time 
to  time  by  the  surviving  partners,  must  be  applied  to  the  old  debt ; 
because  it  is  to  be  presumed,  that  all  the  parties  have  consented 
that  it  should  be  considered  as  one  entire  account,  and  that  the 
death  of  one  of  the  partners  has  produced  no  alteration  (g). 


(g)  Receipt  for  the  Money  Paid. 

A  receipt  or  other  acknowledgment,  not  under  seal  (h),  is  not  Receipt  for 
conclusive,  but  only  primd  facie  evidence  that  the  money  therein  ^nclushr^  if 
mentioned  has  been  paid  (i).     And  the  effect  of  such  receipt  may  i^ot  under 
be  destroyed,  by  proof  that  it  was  obtained  by  fraud,  or  under  a 
mistake  of  facts  {k) ;  or  that  it  formed  part  of  a  transaction  which 
was  merely  colourable,  no  money  having,  in  fact,  been  paid  (i). 

So  a  receipt  may  be  explained  by  parol  evidence  {m). 

The  Stamp  Act,   1891,  54  &  55  Vict.  c.  39  (see  sched.  tit.  SUmp  on 
"  Receipt ")  imposes  a  duty  of  one  penny  upon  a  receipt  for  or  upon  '^^^P^- 
the  payment  of  money  amounting  to  21.  or  upwards,  and  s.  103 
enacts  that — 


(d)  Clayton's  case  (1816),  1  Mer.  672, 
608  ;  FUld  v.  Carr  (1828),  6  Bing.  18  ; 
Bodenham  t.  Purchas  (1818),  2  B.  &  Al. 
39  ;  and  see  Hooper  y.  Keay  (1875),  1 
Q.  B.  D.  178.  Holroyd,  J.,  in  Bodenham 
r.  Purchas,  seemed  to  be  of  opinion, 
that  the  transfer  of  the  balance  due  from 
the  obligor,  to  the  account  of  the  other 
customer,  with  his  assent,  operated  in 
point  of  law  as  a  payment. 

(«)  CUy  Discount  Co,  v.  McLean  (1874), 
L.  R..  9  C.  P.  692. 

{/■)PerCur.,//<?7ina-«rv.  W^igrgr (1843), 
4  <^  B.  792,  794. 


{g)  Per  Bayley,  J.,  Simson  v.  Ingham 
(1823),  2  B.  i  C.  66,  72. 

{h)  Gilb.  £y.  142 ;  and  see  Convey- 
ancing Act,  1881,  s.  3  (4),  (5). 

(i)  StraOan  v.  Bastall  (1788),  2  T.  R. 
366. 

(k)  Farrar  v.  Hutchinson  (1839),  9  A. 
&  E.  641  ;  Alner  v.  George  (1808),  1 
Camp.  393,  394,  n.  ;  Skaife  v.  Jackson 
(1824),  3  B.  &  C.  421. 

(0  Bowes  V.  Foster  (1868),  2  H.  &  N. 
779. 

.  (7/1)  Graves  v.  Key  (1832),  3  B.  &  Ad. 
313. 

T  T 
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C.  XXIII.  8. 1.      I^  any  person- 

(1)  Gives  a  receipt  liable  to  duty  and  not  duly  stamped  ;  or 

(2)  In  any  case  where  a  receipt  would  be  liable  to  duty  lefuaeB  to 
give  a  receipt  duly  stamped  ;  or 

(3)  Upon  a  payment  to  the  amount  of  two  pounds  or  upwards  gives  a 
receipt  for  a  sum  not  amounting  to  two  pounds,  or  separates  cr 
divides  the  amount  paid  with  intent  to  evade  the  duty ; 

he  shall  incur  a  fine  of  ten  pounds  (n). 


BtfenMs 
{Payment). 

Stamped 
receipt. 


When  suffi- 
cient. 

ffallY. 
Floekton, 


Plaintiff 
keeping  de- 
fendant's 
cheque,  only 
evidence  of 
acceptance. 


Sect.  2. — Accord  and  Satisfaction. 
(a)  Generally. 

The  general  rule  is,  thskt  accord  ivithotU  satisfaction  is  no  bar{o); 
and  accord  and  satisfaction  after  breach  is  a  good  defence  at  com- 
mon law  and  equity  to  any  contract,  whether  made  by  parol  or 
specialty.  At  common  law  it  was  the  role  that  accord  and  satis- 
faction could  not  be  pleaded  in  answer  to  an  action  on  specialty, 
but  this  was  not  the  rule  at  equity,  and  now  accord  and  satisfaction 
is  a  good  defence  to  an  action  on  a  bond  (p). 

It  must  always  appear  that  the  accord  was  accepted  in  satisfac- 
tion {q). 

Therefore  where  the  plaintiffs  claimed  a  large  sum  for  damages, 
and  the  defendants  sent  a  cheque  for  a  less  sum,  with  a  form  of 
receipt  ''  in  full  of  all  demand,'*  and  the  plaintiffs  replied  that  they 
took  the  cheque  on  account  and  sent  a  receipt  on  account  and 
demanded  the  balance,  the  Court  of  Appeal  laid  down  that  the 
mere  keeping  of  the  cheque  was  not  conclusive  in  law,  that  it  was 
taken  in  accord  and  satisfaction,  and  that  the  plaintiffs  were  not 
bound  either  to  keep  it  on  the  terms  on  which  it  was  sent  or  to 
return  it ;  but  that  the  keeping  of  the  cheque  was  only  evidence  of 
accord  and  satisfaction,  and  that  it  was  a  question  of  fiact  to  be 
determined  according  to  the  circumstances  whether  or  not  it  was 
taken  in  satisfaction  (r). 

So  where  the  accord  is  to  do  a  thing  in  satisfaction  at  a  future  day, 
and  the  act  is  accordingly  done  and  accepted  at  that  day,  and  is  in 
law  a  sufficient  satisfaction ;  there  is  no  right  to  sue  on  the 
original  demand,  after  the  day  on  which  the  satisfaction  was 
rendered,  although,  at  the  time  of  accord,  the  satisfaction  was 
executo/y  (s). 


(n)  See  further,  Chap.  VI.,  ante. 

(0)  Peytoca  ease  (1612),  9  Co.  79  b. 

{p)  Steads  V.  Stwds  (1889),  22  Q.  B.  D. 
587  ;  BuUen  k  Leakeys  Pleading,  6th 
ed.,  pt.  2,  p.  89,  n. 

{q)  Hall  V.  FlockUm  (1851),  16  Q.  P. 
10:}9,  Ex.  Ch. 


(r)  Day  v.  McLea  (1889),  22  Q.  R  D. 
610,  C.  A.  ;  following  MrlUr  v.  DaviM 
(1879),  not  reported  C.  A.  ;  and  see 
AckroydY.  Smiihie9{U^b),  54  L.  T.  180. 

{s)  1  Roll.  Abr.  Accwd,  129,  pL  14 ; 
Com.  Dig.  Accord  (B.),  4. 
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On  the  other  hand,  if  the  accord,  that  satisfaction  should  beC.  XXIIL8.2. 
rendered  by  the  defendant  or  a  third  person,  at  a  future  day,  be  not  (J^^^^ 
founded  on  a  new  consideration  ;  and  be  not  such  as  to  give  to  the  Satisfaction). 
creditor  an  immediate  right  of  action  for  its  non-performance  ;  an 
action  will  lie  on  the  original  demand,  even  before  the  time  pre- 
scribed for  rendering  satisfaction  {t). 

And,  upon  the  whole,  the  true  distinction  would  seem  to  be,  Tho  promise 
between  cases  in  which  the  plaintiff  has  agreed  to   accept  the  ^y^bJ^'^^ 
promise  of  the  defendant  in  satisfaction,  and  those  in  which  he  has  cepted  in 
agreed  to  accept  the  performance  of  such  promise  in  satisfaction  ; 
the  rule  being  that,  in  the  latter  case,  there  shall  be  no'  satisfaction 
without  performance  {u) ;  whilst  in  the  former,  if  the  promise  be 
not  performed,  the    plaintiff's  only  remedy  is  by  action  for  the 
breach  thereof,   and  he   has   no  right  to  recur  to  the  original 
demand  {x).      Thus,  where  A.  and  B.,  brothers,   were  principal 
and  surety  in  an  annuity  bond ;  and,  by  an  agreement  afterwards 
executed  between  them  and  a  third  brother,  for  the  settlement  of 
their  affairs   and  the   determination   of  their  mutual  claims,  an 
apportionment  of  property  and  debts  was  made  among  the  three, 
and  the  annuity  bond  was  declared  to  be  B.'s,  the  surety's,  debt : 
it  was  held  that  this  agreement,  whether  subsequently  acted  upon 
or  not,  was  a  binding  accord  between  A.  and  B. ;  and  that  B.'s 
administrator  haying  been  obliged  to  pay  arrears  of  the  annuity, 
he  could  not  recover  them  from  A.  {y). 

An  accord  and  satisfaction  obtained  by  fraud  and  misrepresenta-  Fraud. 
tion  is  Yoid  and  can  be  set  aside  {z). 

So,  a  new  agreement  to  render  satisfaction,  founded  on  a  good  New  a^ee- 
condderation  and  mutually  binding,  whereby  a  doubtfal  cause  of  nnder  satis 
action  for  unliquidated  damages  is  not  perpetually  barred,  but  is  ('action. 
merely  suspended  for  a  fixed  period,  e.g.,  until  the  claimant  has 
done  a  particular  act,  will  be  a  good  defence  to  an  action  brought 
before  the  prescribed  period,  on  the  original  cause  of  action.    Thus, 
in  Stracey  v.  The  Bank  of  England  (d) ;  it  appeared  that,  certain  straceyv.Bank 
stock  of  the  plaintiffs  having  been  transferred  under  a  forged  power  of  England. 
of  attorney,  the  Bank  offered  to  replace  the  stock,  if  the  plaintiffs 
would  first  prove  the  amount,  under  a  commission  of  bankruptcy 
issued  against  a  firm,  in  which  the  forger  of  a  power  had  been  a 

(0  See  per  Parke,  J.,  Oood  v.  Chees-  Bhodes  (18S6),  1  M.  &  W.  163. 

man  (1831).  2  B.  &  Ad.  328,  335.  {y)  CaHwright  v.  Cooke  (1832),  3  B.  & 

(t*)  Oahriel  v.  Dresser  (1866),  15  C.  B.  Ad.  701. 

622  ;   Hall  v.  Flockton  (1861),  16  Q.  B.  (2)  HirsehfUHd  v.    London,   Brighi&n, 

1939  ;    Carter   v.    WonrwU    (1847),    1  <fec..  Rail,  Co,  (1876),  2  (4.  B.  D.  1. 

Exch.  81 .  (a)  Stracey  v.  Baiik  of  Ungland  (1830), 

(af)  Per  Cur.,  Evans  v,  Powis  (1847),  6  Bing.    764  ;    and    see    IVentwortli   v. 

1  Exch.  601,  607  ;  and  see  HeJidcrsan  v.  BiUlen  (1829),  9  B.  &  C.  840,  850. 
Stobart  (1850),   6  Exch.  99;   Sard  v. 
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C.  XXIII.  8. 2.  partner ;  and  that,  after  this  offer,  the  plaintiffs  received  a  dividend, 
(Ac^^nd  ^^^  engaged  to  tender  a  proof  of  their  demand  under  a  commission 

SatisfcuAUn^.  of  bankruptcy  :  and  it  was  held,  that  they  could  not  sue  the  Bank 
in  respect  of  the  stock,  till  they  had  fulfilled  their  engagement  to 
tender  the  proof  under  the  commission. 

But  the  assignment  of  property  by  deed,  for  the  purpose  of 
securing  debts  due,  and  to  be  due,  with  a  power  of  sale  on  giving  a 
certain  notice,  is  to  be  viewed  only  as  a  collateral  security;  and 
does  not  suspend  the  remedy  by  action  for  the  debts,  although 
no  such  notice  has  been  given,  unless  there  be  an  express  stipn- 
lation  in  the  deed,  that  the  remedy  by  action  should  not  be 
adopted  (&). 

There  may  be       There  cannot  be  an  accord  and  satisfeu^tion  by  delivery  merely ; 

ii^SS  for  i^  ^^8^  appear  *^a*  ^"^^  *^^g  delivered  was  not  only  given,  but 
without  deli-  accepted  in  satisfaction  (c).  But  there  may  be  an  acceptance  in 
satisfaction  without  delivery.  And  accordingly  where,  to  an  action 
for  use  and  occupation,  the  defendant  pleaded,  that  the  plaintiff 
seized  the  defendant's  goods  as  a  distress  ;  that  they  were  of 
sufficient  value  to  satisfy  the  rent  and  costs ;  and  that  the  plaintiff 
never  sold  the  goods,  but,  with  the  assent  of  the  defendant,  retained 
them  in  satisfaction  of  the  rent ;  this  was  held  to  be  a  good 
bar  (d). 

It  is  absolutely  clear  upon  authority  that  an  agreement  between 
debtor  and  creditor  that  the  creditor  shall  accept  from  the  debtor  a 
less  sum  in  money  than  the  whole  debt  is  no  accord  and  satisfaction, 
but  that  the  creditor  can  treat  the  payment  of  such  less  sum  as 
part  payment  only,  on  the  ground  that  there  was  no  consideration 
for  the  agreement,  and  sue  for  the  residue  of  the  debt  as  if  no  such 
agreement  had  been  entered  into.     This  is  the  result  of  Foakes  v. 
Beer  (e),  where  the  House  of  Lords  held  that  an  agreement  between 
judgment  debtor  and  creditor,  that  in  consideration  of  the  debtor 
paying  down  part  of  the  judgment  debt  and  costs,  and  on  condition 
of  his  paying  to  the  creditor  or  his  nominee  the  residue  by  instal- 
ments, the  creditor  would  not  take  any  proceedings  upon  the  judg- 
ment did  not  prevent  the  creditor  after  payment  of  the  whole  debt 
and  costs  from  proceeding  to  enforce  payment  of  the  interest  upon 
the  judgment. 


Payment  of 
part  of  debt, 
in  money,  no 
satisfaction. 

Foakeay. 


{h)  Ernes  V.  IVuldoioson  (1829),  4  C.  & 
P.  161. 

(c)  Stead  v.  Foyer  (1845),  1  C.  B. 
782 ;  Hardman  v.  Bellhouae  (1842),  9 
M.  &  W.  596,  600.  And  as  to  what  is 
an  acceptance  in  satisfaction,  see  the 
latter  case. 


(rf)  Jones  V.  Sawhins  (1847),  SCR 
142,  153. 

(e)  FocOcea  v.  Beer  (1884),  9  App.  Om. 
605  ;  following  PinneVs  case  (1602),  5 
Rep.  117  a,  and  Cumber  v.  Wane  (1718), 
1  Sm.  L.  C. 
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But  it  is  equally  clear  upon  the  authorities  (/)  that  an  agreement  C.  XXIII.  s.  2. 
to  take  by  cheque  or  other  negotiable  instrument  a  less  sum  than   t^^!^^^ 
the  whole  debt  due  is  a  good  accord  and  satisfaction  ;   and  the  Satis/action). 
authorities  which  establish  this  have  been  recognised  and  followed  Payment  of 
by  the  Court  of  Appeal  (g)  subsequently  to  Foakes  v.  Beer,  this  g"*  ®^  ^.®^. 
very  singular  exception  (h)  to  an  absurd  rule  (i)  being  in  law  Instrament. 
founded  on  .the  assumption  that  the  circumstance  of  negotiability  Bidder  v. 
makes  a  different  thing  and  a  thing  more  advantageous  to  the 
creditor. 

(b)  Satisfaction  must  be  Complete. 

It  is  said  that  every  accord  ought  to  be  full,  perfect,  and  com-  What  is  not  a 
plete ;  for,  if  divers  things  are  to  be  performed  by  the  accord,  ^^f^tion. 
performance  of  part  is  not  sufficient;  or  if  the  thing  be  to  be 
performed  at  a  day  to  come,  tender  and  refusal  is  not  sufficient 
without  actual  satisfaction  and  acceptance  (k).     So  where,  to  an 
action  for  breach  of  a  contract  to  deliver  to  the  plaintiff  certain 
promissory  notes,  the  defendant  pleaded  that,  after  breach,  the 
defendant  delivered  to  the  plaintiff,  at  his  request,  for  and  on 
account  of  the  said  notes,  and  of  the  promise  and  damages  in 
respect  thereof,  an  order  in  writing  on  B.,  in  whose  hands  the 
notes  were,  to  deliver  them  to  the  plaintiff ;   that  the  plaintiff 
received  the  order  on  account  of  the  notes,  and  of  the  said  promise 
and  damages ;  that  B.  was  always  ready  and  willing  to  deliver  the 
notes  on  the  said  order  being  presented  to  him  ;   but  that  the 
plaintiff  did  not  present  the  same  within  a  reasonable  time,  but 
kept  it  for  an  unreasonable  time,  and  until  the  notes  were  felo- 
niously stolen  from  B. :  this  was  held  to  be  a  bad  plea  (l).     And  a 
plea,  that  the  plaintiff  and  the  defendant  agreed  to  settle  all  matters 
in  dispute,  and  to  bind  themselves  in  a  penalty  not  to  sue  each 
other,  shows  a  mere  accord,  without  satisfaction  (m). 

Accord  and  satisfaction  cannot  be  pleaded  to  a  deed  before  Deed. 
breach  (n) ;  but  may  be  pleaded  to  a  claim  for  damages  accrued 
under  the  deed  (o).     And  so,  if  an  award  be  made  under  a  sub- 
mission by  deed,  and  an  action  be  brought  for  a  breach  of  the 


(/)  See  Sibree  v.  Trip  (1846),  15  M.  & 
W.  23  ;  Curlewis  v.  Clark  (1849),  3  Ex. 
376  ;  Ooddard  v.  &BrUn  (1882),  9  Q.  B. 
D.  37,  in  which  a  cheque  for  lOOZ.  was 
given  and  taken  in  payment  of  a  debt 
of  125;.  Is.  9d. 

ig)  In  Bidder  ▼.  Bridges  (1887),  87 
Ch,  D.  406,  C.  A.  ;  but  both  parties 
must  agree  to  accept;  Day  v.  McLea 
(1889),  22  Q.  B.  D.  610,  C.  A. 

(A)  See  per  Grove,  J.,  in  Ooddard  v. 
O'Brien^  supra. 

{%)  See  Couldery  v.  Bartrum  (1881), 


19  Ch.  D.  394,  G.  A.  ;  notes  to  Cumber 
y.  Wane,  1  Sm.  L.  C. 

{k)  Peytoe's  case  (1612),  9  Rep.  79  a. 

H)  Griffiths  y.  Otoen  (1844),  13  M.  k 
W.  58 ;  and  see  Oifford  y.  fVhiUaker 
(1844),  6  Q.  B.  249. 

(m)  James  v.  David  (1793),  5  T.  R. 
141. 

(n)  Mayor  of  Berwick  y.  OswaM 
(1853),  1  £.  &  B.  295 ;  Sperux  v.  Hedley 
(1858),  8  Ezch.  668. 

(o)  See  cases  cited,  1  E.  &  B.  303. 
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C.  XXIII.  8. 2.  award  ;   accord  and  satisfjACtion,  by  a  parol  agreement,  may  be 
{Ac^^^nd  pleaded  in  answer  to  such  breach  (p). 

Satisfaction).  On  the  Other  hand,  if  it  appear  that  the  accord  and  satisfaction 
Accord  and  ^^  which  the  defendant  relies  has,  by  his  own  act  or  default, 
satisfaction      become  wholly  inoperative  and  void,  it  will  be  thereby  defeated* 

cannot  be  w  ».  • 

pleaded,  if  it  Thus  where,  to  debt  for  money  had  and  received,  the  defendant 

has  been  ren-  pleaded  the  giving  and  acceptance  of  an  annuity  deed,  in  satisfaction 

tive  by  act  of  of  the  plaintiff's  claim  ;  and  the  plaintiff  replied,  that  no  memorial 

defendant.  ^£  g^^j^  ^^^^  j^^^^  ^^^^  enrolled  pursuant  to  the  statute  (g),  and 

that,  he  having  brought  a  previous  action  against  the  defendant  for 
arrears  of  the  annuity,  the  defendant  had  pleaded  such  want  of 
enrolment ;  this  was  held  to  be  a  good  answer  to  the  plea  (r). 

(c)  By  One  of  Many  Parties. 

With  or  by  Where  several  plaintiffs  sue  for  a  joint  demand,  accord  and  satis- 

partiesT^*  fection  with  one  of  them  may  be  pleaded  in  bar  of  the  action,  with- 
out alleging  any  authority  from  the  others  to  make  the  settlement 
in  question  (s). 

But  where  the  claim  is  on  a  money  bond  to  two  or  more  obligees, 
there  is  a  presumption  at  equity,  that  the  obligees  are  tenants  in 
common,  and  not  joint  tenants  both  of  the  debt  and  any  security 
held  for  it,  and  consequently  a  discharge  by  one  obligee  is  not  a 
defence  against  the  other  suing  for  his  proportion  of  the  debt  Bat 
this  presumption  may  be  rebutted  {t). 

But  satisfaction  of  a  bill,  as  between  a  drawer  or  indorser,  and 
an  indorsee,  whether  made  before  or  after  the  bill  becomes  dae, 
does  not  enure  as  a  satisfaction  on  behalf  of  the  acceptor,  or 
operate  to  discharge  him  from  liability  to  the  indorsee;  because 
the  contracts  created  by  the  bill,  as  between  the  drawer  and  the 
acceptor,  and  as  between  the  acceptor  and  the  indorsee,  are 
essentially  distinct  (u), 

(d)  By  Stranger. 

By  a  stranger,      It  was  at  one  time  thought  that  an  accord  and  satisfaction  by  a 
*°J?®?P^^*»    stranger  is  not  a  good  bar  (x).     But  the  correct  doctrine  would 

8.  7  (u),  8.  O  '^  ^ 

(C),  (d). 

{p)  Smith  V.  TrotoadaU  (1854),  8  E.  &  "  survives,"  per  Willa,  J.,  in  Steedt  t. 

B.  83.  Steeds    (1889),    22    Q.    B.    D.   587,  at 

{q)  58  Geo.  3,  c.  141,  now  repealed  by  p.  541. 

17  k  18  Vict  c.  90,  and  replaced  by  18  k  (Q  Steeds  v.  Studs  (1889),  22  Q.  E  D. 

19  Vict  c.  16,  8.  12.  687. 

(r)  Turner  v.  Brotone  (1846),  3  C.  B.  (u)  Jones  v.  Broadhurst  (1850),  9  C.  B. 

167.  173  ;  Ooodicin  v.  Cremer  (1852),  18  Q.  B. 

(«)  fFallace  v.  KelsaU  (1840),  7  M.  &  757. 

W.  264  ;  see  the  explanation  of  this  rule  (x)  See  Bdgeeomb  v.  Modd  (1813),  5 

on  the  ground   that   a     oint  demand  East,  294,  301 ;  7  K.  R.  700. 
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appear  to  be,  that  Batisfaction  made  by  a  stranger  to  a  party  having  C-  xxni.  s.2. 
a  cause  of  action,  and  adopted  by  the  party  liable  to  the  action,  is  a  rj^^l^^^^ 
good  bar  to  an  action  for  such  cause  (y).     And  so  it  would  seem  SaHs/actwn). 
that,  if  the  defendant  and  the  party  from  whom  the  satisfaction 
proceeded,  stood  in  the  relation  of  principal  and  agent,  such  satis- 
£Eustion  would  be  a  good  bar  for  the  defendant  (z). 

So  if  a  second  policy  be  effected  on  the  same  yessel,  in  exactly 
the  same  sum,  and  upon  the  same  terms,  payment  by  one  insurer 
will  operate  by  way  of  satisfaction  to  the  other  (a). 


Sect.  8. — That  a  Bill  of  Exchange,  or  other  Negotiable  Secv/rityy 

has  been  taken  for  the  Debt  (6). 

It  is  a  good  defence  to  an  action  for  the  recovery  of  a  simple  con-  Taking  of  bill 
tract  debt,  that  the  plaintiff  has  taken  from  the  debtor,  for  and  on  ei£er  to 
account  of  the  debt,  a  negotiable  (c)  bill  or  note  for  the  amount,  creditor,  or 

tilira  poiBon. 

accepted,  made,  or  indorsed  by  the  debtor,  and  payable  to  the  credi- 
tor himself,  or  to  a  third  person  {d) ;  also  that  the  plaintiff  has 
accepted  from  a  third  party,  a  bill  or  note  made,  accepted,  or 
indorsed  by  such  third  party,  and  delivered  by  him  to  the  plaintiff 
for  and  on  account  of  the  debt  (e). 

And  where  the  bill  or  note  is  made  payable  to  a  third  person,  or 
is  made  by  a  third  person,  a  statement  of  defence,  which  alleges  the 
delivery  by  the  defendant,  and  acceptance  by  the  plaintiff  of  such 
bill  or  note,  is  a  sufficient  answer  in  the  first  instance  (/).  But  a 
statement  of  defence,  which  alleges  that  a  negotiable  instrument 
was  given  for  and  on  account  of  the  debt,  by  which  the  defendant 
promised  to  pay  to  the  plaintiff,  or  order,  a  sum  of  money,  will  not 
be  a  good  answer,  unless  it  state  further,  either  that  such  instru- 
ment is  still  running,  or  that  it  has  been  endorsed  over  by  the 
plaintiff  (/)•  Nor  is  it  a  good  defence,  to  an  action  against  co- 
partners, that  the  plaintiff  has  taken  the  acceptance  of  one  of  the 


(y)  Per  Cur.,  Simpaon  v.  JBggington 
(1855),  10  Exch.  845,  847;  Jones  v. 
Broadhurst  (1850),  9  C.  B.  178,  198  ; 
BeUhaw  y.  Buah  (1851),  11  C.  B.  191, 
207  ;  JamuB  t.  Imocs  (1852),  12  C.  B. 
791 ;  Fitz.  Abr.  Barre^  pi.  166  ;  and  see 
Co.  litt.  206  b. 

(z)  Thurman  y.  Wild  (1840),  11  A.  & 
E.  468,  460. 

(a)  Morgan  y.  Prioe  (1849),  4  Exch. 
616,  620. 

{b)  See  ante,  s.  1  (e). 

(e)  Janus  y.  WiUiams  (1846),  18  K. 
k  W.  828. 

(d)  Kearslake  y.  Morgan  (1813),  5 
T.  R.  518.  So,  it  has  been  held  to  be  a 
good  defence,  that  the  defendant,  at  the 


reqnest  of  the  plaintiff,  accepted  for  the 
amount  of  the  debt,  a  bill  to  which  the 
name  of  a  drawer  had  not  been  aUaehed; 
and  that  the  bill  so  accepted,  was  giyen 
to,  and  receiyed  by,  the  plaintiff,  in 
satisfaction  of  the  debt.  Sinum  y.  Lloyd 
(1885),  2  Cr.  M.  &  R.  187. 

(e)  Belshaw  y.  Bush  (1851),  11  C.  B. 
191. 

(/)  Per  CJur.,  Price  y.  Priee  (1847), 
16  M.  &  W.  282,  241.  Where  the  bill 
was  given  to  a  third  party  in  trust  for 
the  plaintiff,  the  same  rules  &pply  as 
where  it  was  giyen  to  the  plaintin  him- 
self. See  National  Savings  Bank  y. 
Tranah  (1867),  L.  R.,  2  C.  P.  656. 


648 


Chap.  XXIII. — Usual  Defences. 


C.  XXIII.  8. 8.  partners,  for  and  on  account  of  a  debt  due  to  the  plaintiff  from  the 
-^^^^  firm  ;  even  although  it  may  appear  that  he  has  received  from  the 
ExOumge     acceptor,  or  from  his  estate,  if  he  has  become  bankrupt,  part  pay- 

^'       ment  of  the  acceptance, — ^these  facts  being  held  not  to  be  sufficient, 

per  86,  to  discharge  the  other  partners  (g). 
Taking  bill  or      And  this  defence  is  not  founded  on  the  notion,  that  the  bill  or 
the  plaintifTs  ^^^  Operates  as  an  absolute  payment  or  extinguishment  of  the 
right  of  original  debt,  or  that  it  changes  its  nature,  or  amounts  to  an 

action.  o  »  o  ' 

accord  and  satisfaction :  for  the  right  to  sue  upon  the  original 
demand  revives  on  the  dishonour  of  the  bill  or  note  (h).  Bat 
where  the  creditor  accepts  a  bill  or  note  on  account  of  his  debt,  it 
is  held  to  be  taken  by  him,  as  a  qualified  or  conditional  pay- 
ment (t) ;  and  accordingly,  during  the  currency  thereof,  the  original 
remedy  is  suspended  or  in  abeyance  (k). 

Thus,  if  a  bill  be  renewed,  no  action  can  be  maintained  upon  the 
original  bill,  whilst  such  renewed  bill  is  running  (2). 

And  where  a  renewed  bill  is  taken  and  paid,  the  party  is  not 
justified  in  suing  on  the  original  bill,  which  was  left  in  his  hands, 
although  costs  incurred  in  taking  a  warrant  of  attorney,  as  an  addi- 
tional security,  are  left  unpaid,  contrary  to  agreement  (m). 

But  if  there  be  an  agreement  to  pay  interest  on  the  original  bill, 
whilst  the  renewed  bill  is  running,  such  interest  may  be  recovered 
by  action  on  the  original  bill,  even  after  payment  of  the  renewed 
bill  (n). 

Again  :  where  a  debtor  delivers  a  negotiable  bill  or  note  to  his 
creditor,  and  the  latter,  at  the  time  of  receiving  the  same,  agrees 
to  take  it  in  payment  of  the  debt,  and  to  take  upon  himself  the  risk 
of  the  bill  or  note  being  paid ;  or  if,  from  the  conduct  of  the 
creditor,  or  the  special  circumstances  of  the  case,  such  an  agree- 
ment is  to  be  implied ;  the  effect  of  it  will  be,  to  destroy  the  right 
of  action  for  the  debt,  and  to  leave  the  creditor  without  remedy, 
except  upon  the  instrument  (o). 

And  where  a  bill  or  note  is  given  and  accepted  in  satisf actum  and 
discharge  of  a  debt,  it  would  appear  not  to  be  essential  that  the  bill 
or  note,  to  have  this  effect,  should  be  negotiable  (p). 


When  it 
operates  as 
payment. 


ig)  BoUomley  v.  NvUall  (1858),  6  C. 
B.,  N.  S.  122  ;  Keay  v.  Fenwick  (1876), 
1  C.  P.  D.  746,  C.  A. 

(h)  Puck/ard  v.  Maxwell  (1794),  6  T. 
K.  62  ;  OvoeTison  v.  Mi/rse  (1796),  7  T.  R., 
64. 

(i)  Per  CJur.,  Crmoe  v.  Clay  (1854), 
9  Exch.  604,  608,  Ex.  Ch.  ;  per  Pollock, 
C.  B.,  OHffiOhB  V.  Oioen  (1844),  18  M.  k 
W.  68,  64  ;  per  Alderson,  B.,  James  v. 
Williams  (1846),  18  M.  k  W.  828,  888  ; 
per  Cur..  Belshaw  v.  Bush  (1861),  11  0. 
B.  191,  206. 


(k)  Bx  parte  MaWiew  (1884),  12  Q.  K 
D.  606,  C.  A. 

(I)  Kendriek  y.  Lomax  (1832),  2  C.  & 
J.  405. 

(m)  Dillon  y.  Bimmer  (1822),  1  Biag. 
100. 

(n)  LuniUy  y.  Hudson  (1838),  5  Scott, 
238 

(o)  Sard  y.  Bhodes  (1836),  1  M.  fc  W. 
163  ;  Sayer  y.  JFagst^f  (1844),  5  Beav. 
415. 

(p)  See  Lewis  y.  Lyster  (1836),  2  Cr. 
M.  &  R.  704,  706. 
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Bat  it  seems  that  the  omission  to  require  the  debtor's  indorse-  ^-  XXin.8.8. 
ment,  on  taking  from  him  on  account  of  his  debt,  the  bill  of  a  third      ^^^ 
person,  is  not  per  se^  sufficient  proof  that  he  was  not  to  be  liable     Exchange 
for  the  debt,  if  the  bill  were  dishonoured  {q). 


taken). 


And  the  mere  fact  of  the  creditor  haying  taken  a  bill  or  note  on  When  taking 
account  of  his  debt,  will  not  suspend  his  right  of  action  to  recover  ^1}  be  no^ 
sach  debt,  during  the  currency  of  the  instrument,  provided  such  defence, 
instrument  be  on  an  insufficient  stamp  (r) ;  or  be  a  forgery  {$) ;  or 
if  he  can  show  fraud  on  the  part  of  the  debtor,  or  that  he  was  aware 
at  the  time  of  giving  the  bill  or  note,  that  the  parties  thereto  were 
insolvent  (t). 

On  the  other  hand,  there  are  some  cases  in  which  even  the  non-  Cases  iu  which 
payment  of  the  bill  or  note,  when  due,  will  not  give  the  creditor  a  ^^^^q^^' 
right  of  action  for  the  original  demand.  original  de- 

Thus,  the  rule  with  regard  to  all  negotiable  instruments  is,  that  ^^h  bill 
if  they  are  taken  on  account  of  a  pre-existing  debt,  they  operate  as  ^°*  P"^- 
a  discharge  of  that  debt,  unless  the  holder  does  all  that  the  law 
requires  to  be  done,  in  order  to  obtain  payment  of  them  (u). 
Accordingly,  if  payment  be  made  in  the  notes  of  a  banking  com- 
pany, the  holder  is  bound,  within  a  reasonable  time,  either  to 
circulate  them,  or  to  present  them  for  payment.  And  if  he  do 
neither,  and  the  bank  meanwhile  becomes  insolvent,  he  must  bear 
the  loss  (x).  So,  if  the  debtor  himself  was  entitled  to  a  regular 
presentment  for  payment,  or  to  due  notice  of  dishonour,  and  the 
creditor  or  holder  be  guilty  of  laches  in  regard  to  such  present- 
ment or  notice,  so  that  the  debtor  is  exonerated  from  liability  on 
the  instrument ;  he  will  become  equally  relieved  from  his  liability 
for  the  original  debt  (y). 

Thus,  where  the  plaintiffs  sold  goods  to  the  defendants,  on  the 
terms  of  their  being  paid  for  in  cash,  or  by  '^  approved  banker's 
bills ;  "  and  the  defendants  paid  for  them  by  an  approved  banker's 
bill,  to  which  they  were  not  parties ;  and  the  bill  was  dishonoured 
on  presentment  for  acceptance,  but  notice  of  dishonour  was  not 
given  to  the  defendants  :  it  was  held,  in  an  action  by  the  plaintiffs 


{q)  Ejs  parte  Blackbume  (1804),  10 
Yes.  203 ;  7  R.  R.  389. 

(r)  CSindy  v.  Marriott  (1831),  1  B.  & 
Ad.  696. 

(«)  Per  Littledale,  J.,  Camidge  v. 
AUenby  (1827),  6  B.  &  C.  373,  385. 

{t)  Per  Bayley,  J.,  Camidge  v.  Allenby 
(1827),  6  B.  &  C.  373,  382. 

(tt)  PerBayley,  J.,  Camidge  v.  AUenJby 
(1827),  6  B.  &  C,  373,  382  ;  and  see 
Peacock  v.  Pursell  (1863),  14  C.  B.,  N.  S. 
728 :  as  to  presenting  cheque,  see  s.  74 
of  Bills  of  Exchange  Act,  1882,  and  ante, 


p.  465. 

{ps\  Camiidge  y.  Allenby  (1827),  6  B.  & 
C.  373. 

(y)  See  Bridges  v.  Berry  (1810),  8 
Taunt.  130;  12  R.  R.  618;  Wegg- 
Prosser  v.  Bvant,  [1894]  2  Q.  B.  loi. 
where  it  was  held  by  Wills,  J.,  that  an 
unsatisfied  judgment  against  one  joint 
contractor  on  a  cheque  given  by  him 
alone  for  the  joint  deot  is  not  a  bar  to 
an  action  against  the  other  joint  con- 
tractor on  the  original  contract 
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c.  XXIII.  8. 8. 

Def&Mea 

{BUI  of 

Exchange 

taken). 


Effect  of  cre- 
ditor losing ; 

Clay. 


Effect  of 
creditor 
altering 
thebUL 


Effect  of 
taking  bill  of 
agent, 


for  the  price  of  the  goods,  that  the  defendants  were  entitled  to 
judgment  {z). 

But  in  general,  where  the  debtor  is  not  a  party  to  the  bill  or 
note,  the  creditor  may,  on  its  being  dishonoured,  sue  him  for  the 
original  debt,  without  proving  presentment  of  the  bill  or  note  for 
payment,  or  that  he  gave  notice  of  dishonour  to  the  drawer  or 
maker  of  the  bill  or  note,  or  to  the  debtor  himself  (a). 

And  where  the  debtor  delivers  a  bill  or  note  to  his  creditor,  on 
account  of  his  debt,  but  the  bill  or  note  is  not  negotiable,  the 
creditor  may  sue  for  the  original  debt,  without  proving  either 
presentment  or  notice  of  dishonour  (&). 

If  a  negotiable  bill  or  note  be  given  on  account  of  a  debt,  and 
the  creditor  lose  the  bill  or  note,  either  before  or  after  it  is  due,  so 
that  he  cannot  produce  it  at  the  trial,  this  will  be  an  answer  to  an 
action  for  the  debt,  as  well  as  to  one  upon  the  bill  or  note ;  on  the 
ground  that  the  instrument  might  possibly  get  into  the  hands  of  a 
bond  fide  holder,  who  could  sue  the  debtor  thereon  (c) ;  though  if 
the  bill  or  note  was  not  negotiable,  the  creditor  will  be  entitled  to 
sue  for  his  demand,  notwithstanding  the  loss  of  such  bill  or 
note  (d) ;  but  by  s.  70  of  the  Bills  of  Exchange  Act,  1882,  45  &. 
46  Vict.  c.  61,  a  judge  may  order  that  the  loss  of  the  bill  or  note 
shall  not  be  set  up  as  a  defence,  provided  that  an  indemnity  be 
given  (e). 

Again :  if  a  creditor  take  from  his  debtor  a  bill  drawn  by  the 
latter  upon  a  third  person,  and,  after  the  bill  has  been  accepted, 
the  creditor  alter  the  bill  in  regard  to  the  time  of  payment,  he 
thereby  makes  the  bill  his  own ;  and  it  operates  as  a  satisfaction 
of  the  original  debt,  although  it  be  dishonoured  (/). 

But  it  is  otherwise,  where  the  bill  which  is  given  on  account  of 
the  original  debt,  is  drawn  by  the  creditor  upon  and  accepted  by 
the  debtor ;  for  in  this  case,  if  the  creditor  do  alter  the  bill,  he 
may  still  sue  for  the  original  debt  (g). 

Nor  does  a  creditor  lose  his  remedy  against  his  debtor  for  a  pre- 
cedent debt,  merely  by  taking  for  it  the  bill  or  note  of  the  agent  of 
the  debtor,  without  his  consent  (h). 


(z)  Smith  V.  Mercer  (1867),  L.  R.,  8 
Ex.  51. 

(a)  Goodwin  v.  Coaf^  (1882).  1  Moo. 
k  Bob.  221,  222,  n.  (a).  And  see  per 
Bayley,  J.,  HoUjtow  v.  WiXkins  (1822), 
1  B.  &  C.  10,  12  ;  Swinyard  v.  JBome^ 
(1816),  6  M.  &  S.  62. 

{h)  PlimUyr,  WestleyCiSZb), 2Scott, 
423.  And  see  James  v.  Williams  (1845), 
18  M.  k  W.  828. 

(c)  Crowe  v.  Clay  (1854),  0  Ex.  604, 
Ex.  Ch. 


(d)  Wain  V.  Bailey  (1839),  10  A.  k 
E.  616 ;  recognized  in  Bamuz  y.  Crow 
(1847).  1  Ex.  167,  and  Price  v.  Price 
(1847),  16  M.  &  W.  232,  248. 

(e)  See  ante,  Ch.  XVI.,  s.  2. 

(/)  Alderson  v.  LangdiUe  (1882),  3  B. 
k  Ad.  660. 

{g)  Atkinson  y.  Hawdon  (1835),  2  A. 
k  E.  628 ;  and  see  Af'Dowall  t.  Boyd 
(1848),  B.  C.  12  Jur.  980. 

(A)  Bobinson  v.  Bead  (1829),  9  B.  &  a 
449. 
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But  the  principal  will  be  discharged  if  the  creditor,  having  it  in  C.  XXIU.  s.  8. 
his  power  to  obtain  payment  in  cash,  yet  elect  to  take  the  agent's     W^xS 
bill  (i).     Thus,  where  the  seller  of  goods  received  from  the  par-     Eathomjge 
chaser  an  order  upon  his  banker  for  the  price,  and  the  latter, —  ^'' 

with  whom  money  had  been  deposited  to  meet  that  and  other  de- 
mands,— offered  to  pay  in  cash,  deducting  discount  for  the  period 
of  credit,  or  by  a  bill  upon  a  third  person,  which  last  the  seller 
elected  to  take :  it  was  held  that,  although  the  bill  was  afterwards 
dishonoured,  he  could  not  sue  the  purchaser  for  the  price  of  the 
goods  (A;).  And  so,  if  the  consignor  or  consignee  of  goods  offer  to 
pay  freight  for  the  same  in  cash,  and  the  master  take  a  bill  in 
preference,  thi6  will  operate  as  payment  (Z).  If,  on  the  dissolution  or  partner. 
of  a  partnership,  a  creditor  of  the  original  firm  took  the  bill  or  note  -^^  ^*  -^'*^- 
of  the  continuing  partners,  for  a  debt  due  to  him  from  the  firm, 
this  will  discharge  the  original  partners,  in  the  event  of  the  instru- 
ment being  dishonoured  (770>  ^  ^^  creditor  agree  to  accept  the 
transfer  of  liability,  but  not  otherwise  (n). 

Where,  in  an  action  on  a  bill  of  exchange  or  promissory  note, 
and  also  for  goods  sold,  the  plaintiff  proves  the  bill  or  note,  and 
also  the  sale  and  delivery  of  the  goods ;  but  no  evidence  is  given 
to  show  what  was  the  consideration  for  the  bill  or  note ;  and  it 
appears  that  the  price  of  the  goods  became  due  before  the  bill  or 
note  was  given;  this  raises  a  presumption  that  it  was  given  in 
payment  for  the  goods  (o).  And  where,  in  an  action  on  a  note, 
with  a  count  on  an  attorney's  bill  for  S00{.»  it  appeared  that  the 
note,  which  was  for  87Z.  4^.,  was  given  at  the  time  when  business  to 
the  extent  of  17Z.  only  had  been  done ;  and  the  plaintiff  did  not 
give  any  evidence  as  to  the  consideration  for  the  note;  Lord 
Tenterden,  G.  J.,  left  it  to  the  jury  to  say,  whether  the  note  had 
been  given  in  satisfEMstion  of  the  amount  due  for  business  done 
up  to  the  time  of  its  date,  or  whether  it  was  an  entirely  distinct 
transaction  (p). 

And  in  all  cases,  where  the  creditor  sues  the  debtor  for  the 
original  demand,  and  it  appears  that  a  negotiable  bill  or  note  was 
given  on  account  thereof,  the  plaintiff  must  produce  it  at  the  trial, 
to  show  that  it  is  not  then  held  by  a  third  person ;  or  else  must 
show  that  it  has  been  destroyed  (g) ;    or  that  it  is  within  his 

(i)  Marsh,  v.  PtMer  (1816),  4  Camp.  (»)  Lyth  t.  AuU  (1862),  7  Ex.  669  ; 

257  ;  per  Bayley,  J.  (1829),  RMnvm  v.  21   L.   J.,   Exch.    217  ;    Thompsm   v. 

£ead,  9  B.  &  C.  449,  466.  Percival  (1834),  6  B.  &  Ad.  926  ;  Hart 

(k)  Smith  T.  Ferrand  (1827),  7  B.  AC.  v.  Alexander  (1887),  2  M.  &  W.  484. 

19.  (o)  Per  Best,  C.  J..  Mutrie  v.  Harris 

(Z)  Aniffrstm  v.  Hillies  (1852),  12  C.  (1829),  Moo.  k  M.  822. 

B.  499  ;  21  L.  J.,  C.  P.  160, 162  ;  Strmg  {p)  King  v.  MaHin  (1828),  8  C.  &  P. 

V.  Hart  (1827),  6  B.  &  C.  160.  847. 

(m)  8  Chit  Com.  L.  182.  {q)  See  Bamuz  y.  Crowe  (1847),  1  Ex. 
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C.  XXIII.  8.3.  control, — e,g.,  that  it  lies  protested  for  dishonour  in  the  hands  of  his 
•^^^     foreign  agent  (r) ;  or  he  may  show  that,  at  the  time  of  the  trial, 
Exchange     the  bill  or  note  had  got  back  into  the  hands  of  the  defendant 
^"^^-    -  himself  {s). 


Form  of 
release. 

Requirement 
of  deed. 


Receipt  in 
full. 


Letter  of 
licence. 


Sect.  4. — Release. 
(a)  Form  and  Effect  of  Release. 

The  release  of  a  debt  may  be  effected  either  by  the  express  act  of 
the  creditor,  or  by  operation  of  law. 

The  general  rule  is,  that  a  release  by  the  creditor  shonld  be 
binder  seal  (t) ;  and  if  it  be  under  seal,  no  consideration  is  neces- 
sary {u) ;  but  if  it  be  not,  then  the  want  of  a  consideration  will 
render  the  instrument  inoperative  (x) ;  even  although  the  debtor 
pay  part  of  the  debt,  and  the  creditor  give  a  receipt,  expressing 
that  the  money  was  received  in  fall  of  all  demands  {y). 

No  particular  form  of  words  is  necessary  to  constitute  a  valid 
release ;  but  any  words  which  show  an  evident  intention  to  renounce 
the  claim  upon,  or  to  discharge  the  debtor,  are  sufficient  {z). 
Thus,  an  acknowledgment  that  the  party  *^  is  satisfied  "  (a) ;  or 
a  covenant  ''  not  to  sue,"  without  any  limitation  as  to  time  (6), 
amounts  to  a  release. 

So,  if  creditors  agree,  by  indenture,  to  give  their  debtor  a  letter 
of  licence  for  a  certain  time ;  and  the  indenture  contain  a  proviso 
that,  if  any  creditor  should  molest  the  debtor  within  that  time,  the 
debtor  should  be  exonerated  from  the  debt  due  to  such  creditor, 
and  that  the  indenture  might  be  pleaded  in  bar  of  such  debt; 
such  indenture  will  operate  as  a  defeasance,  and,  if  an  action  be 
brought  for  such  debt  within  the  time,  will  be  pleadable  in  bar 
thereof  (c). 


167  ;  Price  v.  PHce  (1847),  16  M.  k  W. 
232  ;  Burden  v.  HalUm  (1828),  4  Bing. 
454. 

(r)  Jkmfferjield  v.  Wilby  (1802),  4  Eap. 
159  ;  Hadwen  T.  MendizaM  (1825),  10 
Moore,  477. 

{8)  See  bidders  v.  OorUm  (1851),  1  C. 
B.,  N.  S.  576. 

(0  Co.  Litt  294  b ;  Bac.  Abr.  Releaae 
(A.).  As  to  sealing  being  essential,  see 
National  Provincial  Bank  of  England  v. 
Jackson  (1886),  33  Ch.  D.  1,  C.  A.,  and 
as  to  presumption  of  sealing,  see  In  re 
Sandilands  (1871),  L.  R.,  6  C.  P.  411. 

(m)  Preston  v.  Christmas  (1769),  2 
WiU.  86. 


{x)  Per  Bayley,  J.  (1820),  Lodge  r. 
Dicas,  3  B.  &  Al.  611,  614 ;  22  R.  R. 
497  ;  In  re  Hancock  (1888),  57  L.  J.,  Ch. 
793,  following  Shillito  v.  ffobfon  (1885), 
30  Ch.  D.  396,  C.  A. 

(y)  Fitch  y,  SutUm  (1804),  5  East. 
280. 

(z)  Co.  Litt.  264  ;  Com.  Dig.  Release 
(A.  1) ;  Bac.  Abr.  Release  (A.). 

(a)  HickmoCs  case  (1611),  9  Co.  52  b. 

{h)  Hodges  t.  Smith  (1599),  CVo.  EL 
623  ;  2  Wms.  Saund.  47  t. 

(c)  CHbbmsY,  raMi7ian(1849),8C.  a 
483.  And  see  Legg  v.  Cheesetrougk 
(1869),  6  C.  B.,  N.  S.  741. 
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But  a  coyenant,  or  an  agreement  even  on  good  consideration,  not  C.XXIII.  s.4. 
to  sue  npon  a  contract  for  a  limited  time  is  not  pleadable  in  bar  of     /^f^^ 

an  action  on  such  contract  (d).    If,  however,  a  covenant  not  to  sue 

for  a  limited  time,  be  contained  in  the  same  instrument  which  ^  sue  for  a^*^ 
contains  the  covenant  on  which  the  action  is  brought,  it  may  be  limited  time- 
pleaded  in  bar  of  such  action ;  provided  it  appear  upon  the  con- 
struction of  the  whole  instrument,  that  the  latter  covenant  was 
intended  to  be  quaUfied  by  the  former  (e). 

And  a  release  will  be  good,  although  it  be  made  subject  to  be  Release 
avoided  by  the  happening  of  a  condition  subsequent,  as,  for  example,  condition  ^nb- 
by  the  nonpayment  of  a  composition  (/).  sequent. 

A  contract  not  under  seal,  whether  verbal  or  written,  may  before  Contract  not 

#5  1 

breach,  be  discharged  by  parol  {g)  whether  writing  be  required  by  m^y%|*di8- 
the  Statute  of  Frauds  or  not  (A).  charged  by 

Thus,  to  an  action  for  breach  of  promise  to  marry,  it  is  a  good  breach. 
defence  that,  after  promise  and  before  breach,  the  plaintiff  exon- 
erated and  discharged  the  defendant  from  his  promise  and  the  per- 
formance thereof ;  without  stating  the  special  circumstances  under 
which  the  discharge  arose,  or  that  there  was  any  consideration  for 
the  same  (t). 

But  the  breach  of  a  contract  under  seal,  is  not  excused  by  there  Contract 
having  been  a  parol  licence  to  break  it  {j).  ^^^^^  ^*'- 

And  after  breach  the  discharge  must,  whether  the  contract  be  Alter  breach 
xmder  seal  or  not,  be  by  release  under  seal,  unless  it  operate  as  an  i^^dw^^ 
accord  and  satisfaction  (k),  seal 

This  rule,  however,  does  not  apply  to  bills  of  exchange  or  pro-  Except  in 
missory  notes, — an  obligation  by  either  of  which  can,  by  the  law-  oJ^xohM^ff^ 
merchant,  be  discharged  at  any  time  by  parol  (Q. 

And  a  debt  of  record  may  be  discharged  by  release   under  Debt  of 
seal  (m).  "^^'^• 

Where  there  is  a  debitum  in  prcesent%  a  release  of  "  all  actions  £^3^4  ^f 
or  demands  '*  discharges  it,  although  the  money  be  not  payable  general 

release. 

{d)  Ford  V.  Betxh  (1848),  11  Q.  B.  {%)  King  v.  GUUU  (1840),  7  M.  &  W. 

852,   871,   Ex.    Ch.  ;    Webb    v.   Spi4:er  66. 

(1849),  18  Q.  B.  886,  898 ;  Moss  v.  HcUl  {j)  Per  Cur.,  Doe  v.  Gladvnn  (1845), 

(1850),    5   Ex.    46,   60  ;    Thimbleby    v.  6  Q.  B.  963,  962. 

Barwi  (1838),  8  M.   &  W.  210;    and  {k)  Per  Cur.,  JRwter  v.  Z)ttw5er  (1851), 

see  WUstm  v.  Braddyll  (1864),  9  Exch.  6  Exch.  839,  861 ;  20  L.  J.,  Exch.  385 ; 

718.  BuL   N.  P.   162 ;   and  see  Accord  and 

{e)  Foley  v.  Fletcher  (1868),  8  H.  &  N.  Satisfaction,  ante,  p.  642. 

769  ;  and  see  Burgh  v.  Preston  (1800),  8  {I)  FosUr  v.  Davjber  (1851),  6  Exch. 

T.  R.  483  ;  5  R.  R.  416.  889  ;   20  L.  J.,  Exch.  386.     And  it  is 

(/)  Neunngton  v.  Levy  (1870),  L.  B.,  said,   that   there    may   be    an    express 

6  C.  P.  180,  Ex.  Ch.  renunciation  of  his  claim  by  the  holder, 

(^)  Goss  V.  Lord  Nugent  (1833),  6  B.  without  consideration.    Byles  on  Bills, 

k  Ad.  68,  65  ;  per  Lord  Abinger.  C.  B.,  10th  ed.,  197.      But  as  to  this  qtueret 

Adams  v.  IV&rdley  (1836),  1  M.  &  W.  See  M'Manus  v.  Bark  (1870),  L.  K,  6 

874,  380.  Ex.  65. 

(A)  ffotwin  V.  5aZwftttry  (1684),  1  Vern.  (w)  Barker  v.  8L  QmiUin  (1844),  12 

240  ;  and  see  p.  1 41,  ante.  M.  k  W.  441. 
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C.  XXIII.  8. 4.  until  a  future  day  (w).     So  a  general  release,  after  action  brought, 
i^Uo^)      ^sc^^^g^s  ^^^  only  the  debt  but  also  all  damages  and  costs  (o). 

And  so,  if  a  transaction  which   lays  the  foundation  of  a  future 

liability,  has  occurred  at  the  time  of  the  release,  a  general  release 
of  all  causes  of  action,  for  any  matter  which  has  happened  down 
to  the  time  of  the  release,  will  discharge  the  release  firom  all 
liability  in  respect  of  such  transaction.  But  a  party  cannot  release 
all  causes  of  action  that  may  arise  or  accrue  after  the  execution  of 
a  release  {p)  . 

And  the  effect  of  a  release  may  be,  to  prevent  any  debt  from 
ever  coming  into  existence.  Thus,  where  certain  dividends  were 
assigned  to  the  defendant  by  deed,  which  contained  a  clause  stating, 
that  the  whole  purchase-money  had  been  paid ;  and  released  the 
same  :  it  was  held  that,  inasmuch  as  there  could  not  be  any  debt 
until  the  execution  of  the  deed,  and,  by  the  execution  of  the  deeA 
itself,  such  debt  was  released;  there  never  was  a  time  at  which 
there  was  any  duty  on  the  part  of  the  defendant,  to  pay  the  money 
in  question  {q), 

A  release  is  to  be  construed,  according  to  the  particular  purpose 
and  intent  for  which  it  was  made  (r) ;  and  a  court  of  equity  will 
interfere,  for  the  purpose  of  restraining  a  release,  which  is  general 
in  its  terms,  to  that  which  was  in  the  contemplation  of  the  parties 
at  the  time  it  was  executed  (s) ;  and  so  a  release  obtained  by  fraud 
and  misrepresentation  will  be  set  aside  (Q. 


How  con- 
strued. 

How  re- 
strained in 
equity. 


By  whom 
executed. 


Release  by 
joint  con- 
tractor, how 
limited. 


(b)  By  whom  Release  Executed. 

A  release  of  a  debt,  or  of  a  claim  to  damages,  by  one  of  several 
joint  creditors,  whether  they  be  creditors  in  their  own  right,  or  as 
executors,  is,  in  law,  a  discharge  of  the  debt  (u). 

It  seems,  however,  that  if,  at  the  time  the  release  is  executed  by 
the  creditor,  there  be  a  debt  due  to  him  individually,  and  also  a 
debt  due  to  a  firm  of  which  he  is  a  member, — ^his  execution  of  the 
instrument  primd  facie  imports  a  release  of  his  individual  debt 


(n)  Co.  Litt.  892  b  ;  Tynan  v.  Bridges 
(1611),  Cro.  Jac.  300. 

(o)  See  Tetley  v.  JFanless  (1867),  L. 
R.,  2  Ex.  276,  Ex.  Ch. 

Ip)  See  per  Best,  C.  J.,  Radbum  v. 
M&rrU  (1828),  4  Biiig.  649,  652. 

(g)  Baker  v.  Heard  (1850),  5  Exch. 
959  ;  20  L.  J.,  Exch.  444. 

(r)  Per  Dallas,  C.  J.,  Solly  v.  Forbes 
(1820),  2  B.  &  B.  38,  47  ;  per  Tindal, 
C.  J.,  Morley  v.  Frear  (1880),  6  Bing. 
547,  555. 

(s)  See  Lyall  v.  Edwards  (1861),  6  H. 
&    N.   337  ;    where    a   replication,   on 


equitable  groundsi  to  a  plea  of  releaae, 
was  held  good,  because  it  showed  facts 
which  brought  the  case  within  the  role 
stated  in  the  text 

it)  Birschfield  v.  London,  Brighlon, 
d'C.,  Bail  Co.  (1876),  2  Q.  B.  D.  1. 

(u)  See  Bac.  Abr.  BeUase  (D.),  (E.) ; 
Jaconib  v.  Harwood  (1751),  2  Yes.  sen. 
265  ;  perUullock,  B.,  Barker  v,  Richard' 
son  (1827),  1  Y.  &  J.  362,  866  ;  and  see 
WilHnson  v.  Undo  (1840),  7  M.  &  W. 
81  ;  Oibs(m  v.  WirUer  (1888),  5  B.  &  Ad. 
96. 
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only  (x).    And  even  where,  in  such  a  case,  the  creditor  executes  C  XXIII.  s.  4. 
the  release  for  himself  "  and  partners,"  this  term  will  be  construed     {^^^\ 

according  to  its  ordinary  meaning;  so  that,  unless  the  context 

explain  it  otherwise,  or  there  be  no  other  joint  debt,  it  will  not  be 
extended  to  include  debts  due  to  a  joint-stock  company  of  which 
such  creditor  was,  at  the  time,  a  member  (^). 

And  although  a  covenant  not  to  sue  will  operate  as  a  release ; 
yet  a  covenant  by  A.,  not  to  sue  the  defendant  for  any  debt  due 
from  him  to  A.,  cannot  be  pleaded  as  a  release,  in  bar  to  an  action 
by  A.  and  B.  for  a  debt  due  to  them  jointly  {z). 

It  is  a  general  rule,  that  if  a  trustee  (a),  or  merely  nominal  Release  by 
plaintiff  release  an  action,  to  the  prejudice  and  without  the  consent  *"*®*®®'  *^- 
of  the  party  beneficially  interested, — as  in  the  case  of  a  release  by  a 
husband,  separated  from  his  wife,  of  a  debt  due  from  a  third  person, 
to  which  she  was  beneficially  entitled  (6),  the  Court  will,  on  motion, 
set  aside  the  release,  and  order  it  to  be  delivered  up  to  be 
cancelled  (c). 


(c)  To  wliom  Release  Executed, 

A  release  to  one  of  several  joint  contractors  operates,  in  general.  To  whom 
as  a  discharge  of  all ;  because  unless  this  were  so,  the  co-debtor,  ®*®^'^*®^- 
after  paying  the  debt,  might  sue  him  who  had  been  released,  for 
contribution,  and  so,  in  effect,  he  would  not  be  released  at  all  (d). 
And  this  rule  holds  even  although  the  contract  be  several  as  well 
as  joint  (e),  or  the  release  were  given  on  a  parol  undertaking 
by  the  party  not  expressly  released,  that  he  should  remain 
liable  (/). 

But  the  legal  operation  of  a  release  to  one  of  several  joint  con-  Effect  of  re- 
tractors, may  be  restrained  by  the  express  terms  of  the  instrument  ^^^  may^^ 
itself  ig).    Thus,  where  a  release  was  given  to  one  of  two  partners,  be  restrained, 
with  a  proviso  that  it  should  not  operate  to  deprive  the  plaintiff  of 
any  remedy  which  he  otherwise  would  have  against  the  other 
partner,  and  that  he  might,  notwithstanding  the  release,  sue  them 


{x)  Per  Lord  Abiuger,  C.  B.,  Bain  ▼. 
Cooper  (1842),  9  M.  &  W.  701,  707. 

(^)  Per  Lord  Abinger,  C.  B.,  and 
Parke,  B.,  Bain  v.  Cooper^  abi  sup. 

(s)  WaZmesUy  v.  Cooper  (1839),  11  A. 
k  £.  216  ;  Bac.  Abr.  BiUaae  (A.  2). 

(a)  Manning  y.  Cox  (1828),  7  Moore, 
617. 

(6)  Inndl  y.  Newinan  (1821),  4  B.  & 
Al.  419. 

(e)  BawsUymc  v,  Oandtll  (1846),  15  M. 
k  W.  804  ;  and  see  Legh  y.  Legh  (1799), 
1  B.  &  P.  447  ;  Payne  v.  Rogers  (1780), 
1  Dougl.  407  ;  Hiekey  v.  Burt  (1816),  7 
Taont  48. 


(rf)  PerCur.,iVb»^y.  WakeJUld{\U^), 
18  Q.  B.  536,  541.  Bat,  9emhU,  that 
the  effect  of  the  release  is  the  same,  eyen 
where  there  is  no  right  to  contribution, 
and  whore,  therefore,  the  reason  for  the 
nile,  as  giyen  aboye,  would  not  apply. 
See  per  Jessel,  M.  R.,  &  parU  Good 
(1877),  5  Ch.  D.  46,  C.  A. 

(e)  Per  Cur.,  Nicholson  y.  Bevill 
(1886),  4  A.  &  £.  675,  683. 

(/)  Cocka  y.  Nash  (1832).  9  Bing. 
841. 

ig)  North  y.  Wakefield  (1849),  18  Q. 
B.  536. 
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Drfencea 
{Belease), 


Release  to  one 
of  several. 


In  such  cases 
release  is  held 
to  amount  to 
covenant  not 
to  sue. 


Other  cases. 


jointly ;  a  joint  action  having  been  commenced,  the  party  released 
pleaded  the  release,  to  which  the  plaintiff  replied  that  he  sued  him 
only  to  recover  against  the  other ;  and,  on  demurrer,  the  replica- 
tion was  held  good  (h). 

So,  where  a  release  to  one  of  two  sureties,  who  had  entered  into 
a  joint  and  several  covenant  to  pay  an  annuity  in  default  of  payment 
by  the  grantor,  was  accompanied  by  a  proviso  that  such  release 
should  not  prejudice  the  right  of  the  grantee,  to  enforce  payment 
thereof  against  the  grantor  and  the  other  surety,  or  either  of 
them :  it  was  held  that  the  proviso  restrained  the  operation  of  the 
release,  and  that  the  liability  of  the  co-surety  was  not  affected 
thereby  (i). 

In  these,  and  the  like  cases,  the  Courts  endeavour  to  carry  oat 
the  intention  of  the  parties,  by  holding  the  instrument  to  be  a 
covenant  not  to  sue,  and  not  a  release  (k),  the  rule  being,  that  a 
covenant  not  to  sue,  does  not  operate  to  discharge  any  other  person 
than  him  with  whom  it  is  entered  into,  and  that  therefore  it  does 
not  exonerate  parties  who  are  jointly  liable  with  him  (Z). 

So  it  was  held,  that  a  landlord  who  sued  a  sheriff  for  not  reserv- 
ing a  year's  rent  on  an  execution  against  his  tenant,  and,  under  the 
old  practice,  released  the  tenant  from  the  rent,  after  the  jury  were 
sworn,  in  order  to  make  him  a  witness,  did  not  thereby  bar  his 
right  to  recover  the  rent  from  the  sheriff  (m). 

So  a  deed  inter  partes  cannot  operate  as  a  release  to  strangers, 
although  it  contain  apt  words  of  release  (n). 

The  effect  of  a  release  to  the  principal,  upon  the  liability  of  the 
surety,  has  been  already  considered  (o). 


Release  by 
operation  of 
law. 


(d)  Release  by  Operation  of  Law. 

There  are  also  cases  in  which  a  debt  may  be  released  or  discharged 
by  operation  of  law  :  e.g.,  by  the  creditor  making  his  debtor,  or  one 
of  two  or  more  joint  and  several  debtors,  his  executor,  either  alone 
or  with  others  :  for  he  cannot  have  an  action  against  himself  ip)* 
And  where  the  payee  of  a  promissory  note  appointed  the  maker  his 


(h)  Solly  V.  Forbes  (1820),  2  B.  &  B. 
38. 

(t)  Tfiompson  v.  Zocifc  (1846),  8  C.  B. 
540. 

{k)  Per  Cur.,  Pri^x  v.  Barker  (1855), 
4  E.  &  B.  760,  777  ;  per  Lord  Cran- 
worth,  C,  (hoenY.  Homan  (1853),  4  H. 
L.  C.  997,  1037  ;  overruling  the  dictum 
of  Lord  Truro  in  Owen  v.  Mo^naiiy  20  L. 
J.,  Ch.  314,  325.  And  see  fVillis  v.  IM 
Castro  (1858),  4  C.  B.,  N.  S.  216; 
Batcson  v.  Gosling  (1871),  L.  R.,  7  C. 
1*.  9. 


(Q  Lacy  v.  Kynastan  (1702X  2  Salk. 
575 ;  2  Ld.  Raym.  959  ;  Dean  v.  Sew- 
hall  (1799),  8  T.  R.  168  ;  and  see  DhA 
V.  Afayeu,  [1892]  2  Q.  B.  511. 

(m)  Thurgood  v.  Bichardsott  (1831),  7 
Biug.  428. 

(71)  See  Storer  v.  Chrdon  (1814),  8  H. 
k  S.  308  ;  Bac.  Abr.  Beleaie  (G.). 

(o)  Ante,  p.  486,  et  seq. 

ip)  Co.  Litt  264  b ;  Chedham  v. 
JVard  (1797),  1  B.  &  P.  630.  And  itt 
Ford  V.  Beech  (1848),  11  Q.  B.  852, 
Ex.  Ch.  870. 
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executor,  it  was  held  that  the  debt  was  discharged,  and  that  an  C-^^^^^-®'*- 
action  could  not  be  maintained  on  the  note,  even  by  a  person  to^    {^ucm) 
whom  the  executor  had  indorsed  it  {q),  

But  the  fact  of  the  debtor  appointing  a  creditor  his  executor,  will 
not  discharge  the  debt  of  the  latter,  unless  he  act  as  executor  (r) ; 
nor  unless  the  executor  has  assets,  which  he  may  retain  in  payment 
of  the  debt  {s). 

But  where  rent  was  due  from  A.  to  B.,  iii  respect  of  the  occupa- 
tion of  premises  by  the  former  as  tenant  to  the  latter ;  and,  after 
the  time  when  such  rent  became  due,  B.  granted  a  lease  of  those 
premises  to  A.,  for  a  term  which  was  therein  expressed,  to  commence 
from  a  day  before  the  said  rent  became  due ;  it  was  held  that  the 
granting  of  the  lease,  did  not  operate  as  a  release  to  A.  of  such 
rent  (i). 

In  general,  a  debt  or  security  by  simple  contract  is  extinguished,  By  taking  a 
by  a  specialty  security  being  given  for  the  same,  if  the  remedy  on  ^^l^ , 
the  latter  be  co-extensive  with  that  which  the  creditor  had  upon  the 
former  {u).  Thus,  if  a  bond  or  covenant  by  the  debtor  be  taken  for, 
or  to  secure,  a  simple  contract  debt  the  latter  is  merged  in  the 
former  ;  because,  in  contemplation  of  law,  the  specialty  is  an 
instrument  of  a  higher  nature,  and  gives  the  creditor  a  better 
remedy  than  he  had  for  the  original  demand  (rr).  But  if  one  of 
two  makers  of  a  joint  and  several  promissory  note,  give  the  holder 
a  mortgage  deed  to  secure  the  amount,  with  a  covenant  to  pay  it, 
the  other  maker  is  not  thereby  discharged  ;  for  the  remedy  on  the 
specialty  is  not  co-extensive  with  the  remedy  on  the  note  (y). 

Nor  will  the  giving  of  a  specialty,  for  a  simple  contract  debt  or  Unioss  it  be 
security,  operate  as  a  merger,  even  in  favour  of  a  surety,  if  it  appear  JJ^^^  ^^' 
on  the  face  of  the  specialty,  or  from  the  nature  of  the  transaction, 
that  it  was  intended  only  as  an  additional  or  collateral  security. 
Thus,  where  B.,  being  indebted  to  A.,  procured  C.  to  join  with  him 
in  giving  a  joint  and  several  promissory  note  for  the  amount ;  and 
having  become  further  indebted,  and  being  pressed  by  A.  for  further 
security,  he  afterwards  by  deed, — which  recited  the  debt  and  the 
note,  and  that  a  further  security  had  been  offered, — assigned  to  A. 
all  his  goods  as  a  further  security,  with  a  proviso  that  he  should 
not  be  deprived  of  the  possession  of  the  property  assigned,  until 

{q)  Freakley  v.  Fox  (1829),  9  B.  &  0.  (1854),  3  E.  &  B.  807,  834 ;  Sharps  v. 

130.  Oibhs  (1864),  16  0.  B.,  N.  S.  627  ;  per 

(r)  Hawlinson  v.  Shaw  (1790),  3  T.  K  Bayley,  J.,  Twopenny  v.  Youivg  (1824), 

657  ;  1  R.  R.  768.  8  B.  &  0.  208,  211. 

(«)  Law6  V.  Pcskett  (1855),  16  C.  B.  («)  And  nee  further  Norfolk  Bail,  Co, 

600.  V.  M'Namara  (1849),  3  Ex.  628  ;  Price 

(0  Cooper  V.  JRobinson  (1842),  10  M.  v.  Moulton  (1851),  10  C.  B.  561. 
&  W.  694.  (y)  AnseU  v.  Baker  (1850),  15  Q.  B. 

(u)  Ansell  v.  Baker  (1850),  16  Q.  B.  20. 
20,  26 ;  MowaU  v.  Lord  Londesborough 

CO.  u  t; 
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C.  XXIII.  a.  4. 
Deferuxs 


By  materially 
altering  a 
written  in- 
strument. 


Sale  note. 


Bill  of 
exchange. 


after  three  days'  notice  :  it  was  held  that  this  deed  did  not  extin- 
guish or  suspend  A.'s  remedy  against  G.  on  the  note  {z).  And  so, 
where  a  hanker  took  from  A.,  his  customer,  and  B.  his  surety,  a 
bond  conditioned  for  the  payment  of  all  sums  already  advanced,  or 
thereafter  to  be  advanced  to  A. :  it  was  held  that  the  bond  was 
evidently  intended  only  as  a  collateral  security ;  that  there  was, 
therefore,  no  merger ;  and  that  A.  might  be  sued  for  the  balance  of 
his  account,  as  on  a  simple  contract  debt  (a). 

Again :  if  a  materiai  alteration  be  made  in  a  specialty,  or  aoy 
other  instrument  containing  words  of  contract,  without  the  consent 
of  the  party  contracting,  this  will  discharge  him  from  all  liability 
thereon,  whether  such  alteration  were  made  by  a  party  to  the  god- 
tract,  or  by  a  stranger  (6).  This  rule  of  law  is  fully  considered  in 
SuffellY.  Bank  of  England  (c).  In  that  case  the  action  was  against 
the  bank  for  the  non-payment  of  notes,  which  had  been  fraudulently 
altered  by  erasing  the  numbers  upon  them,  and  substituting  others 
with  the  object  of  preventing  the  notes  from  being  traced,  and  the 
Court  of  Appeal  held  that  although  the  alteration  did  not  vary  the 
contract,  it  was  material  in  the  sense  of  altering  the  notes  in  an 
essential  part,  and  that,  therefore,  the  notes  were  vitiated,  and  the 
plaintiff  could  not  recover. 

And  it  is  said,  that  where  the  alteration  is  made  by  a  party  to  the 
contract,  it  operates  as  a  discharge  thereof  upon  this  principle— 
that ''  no  man  shall  be  permitted  to  take  the  chance  of  committing 
a  fraud,  without  running  any  risk  of  losing  by  the  event  when  it  is 
detected  "  (d) ;  and  that  where  a  stranger  altera  the  instrument,  it 
is  avoided  upon  the  ground,  that  the  alteration  may  raise  a  doubt 
as  to  its  identity  (e). 

Therefore,  where  the  broker  of  the  vendor  of  goods — after  the 
bargain  had  been  completed,  by  the  delivery  of  the  bought  and  sold 
notes  to  the  respective  parties, — at  the  instance  of  the  vendor,  bnt 
without  the  consent  of  the  vendee,  added  a  clause  to  the  sale  note, 
which  was  the  only  evidence  of  the  contract :  it  was  held,  that 
the  purchaser  was  discharged  from  his  liability  to  accept  the 
goods  (/). 

So  if  a  creditor  take  a  bill  of  exchange  from  his  debtor,  drawn  by 
the  latter  upon  and  accepted  by  a  third  person  ;  and  he  afterwards, 


(2)  Twopenny  v.  You/ng  (1824),  3  B.  & 
C.  208 ;  and  see  Emes  v.  JVidcUntwm 
(1829),  4  C.  &  P.  151. 

(a)  HolrMs  v.  BeU  (1841),  3  M.  &  G. 
218  ;  8  Scott,  N.  R.  479. 

(b)  PigoCa  ease  (1616),  11  Co.  26  b 
(deed)  ;  Davidson  v.  Cooper  (1844),  13 
M.  k  W.  348,  352,  £x.  Ch.  (guarantee) ; 
Master  v.  MUl&r  (1791),  6  T.  R.  367  ; 
2  K  R.  399  ;  Ex.  Ch.  (biU  of  exchange). 


(c)  Suffell  V.  Bank  of  England  (1882), 
9  Q.  B.  D.  555,  C.  A.  ;  and  see  cases 
collected  in  Lowe  v.  Fox  (1887),  12  App. 
Cas.  206. 

{d)  Per  Lord  Eenyon,  C.  J.,  Master  r. 
Miller  (1791),  4  T.  fc.  820,  829. 

(e)  See  per  Dallas,  C.  J. ,  Sanderson  t. 
Symonds  (1819),  1  B.  &  B.  426,  430. 

(/)  Powell  V.  DiveU  (1812),  15  East, 
29  :  18  E.  R.  858. 
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without  consent,  alters  the  instrument  as  to  the  time  for  payment :  C.  XXIII.  8.4. 
such  alteration  discharges  the  debtor  from  his  liability  even  for  the     {^^^\ 
original  debt  (g),  

And  the  effect  of  a  material  alteration  will  be  the  same,  although 
the  original  words  of  the  instrument  be  still  legible  Qi) ;  or  although 
it  be  not  made  in  respect  of  the  duty,  of  the  breach  of  which  the 
plaintiff  complains  (i). 

And  where  an  instrument  bears  marks  of  alteration  or  erasure, 
and  the  question  as  to  the  effect  of  these  is  properly  raised  on  the 
record  (A:),  it  is  incumbent  on  the  party  who  seeks  to  enforce  such 
instrument,  to  show  that  the  alteration  or  erasure  was  made,  in 
such  circumstances  as  not  to  invalidate  it  (Q. 

It  is  also  laid  down  in  Pigot's  case  (m),  that  •*  if  the  obligee  him-  Immateriai 
self  alter  the  deed,  aWwugh  it  is  in  words  not  material^  yet  the  deed  ^joes  not 

is  void."  invalidate. 

But  it  is  now  well  settled  that  this  doctrine  is  incorrect,  it  being 
held,  for  instance,  that  a  promissory  note,  which  did  not  express 
any  time  for  payment,  but  to  which,  while  it  was  in  the  possession 
of  the  payee,  he  had  added,  without  the  assent  of  the  maker,  the 
words  ''on  demand"  was  not  thereby  vitiated ;  inasmuch  as  the 
alteration  only  expressed  the  legal  effect  of  the  note  as  originally 
framed,  and  was  therefore  immaterial  (n).  So,  in  ArgoU  v. 
Cheney  (o),  a  deed  from  which  the  seal  had  been  torn  was  held 
good,  it  appearing  that  the  seal  was  torn  off  by  a  little  boy. 

Nor  does  the  canceUatioti  (p),  loss,  or  destruction  (g),  of  an  Effect  of  oan- 
instrument  by  mistake  or  accident,  even  by  a  party  interested,  in  by  mistake. 
general  free  the  other  contracting  party  from  liability  thereon. 

But,  lastly :  if  parties  enter  into  an  agreement,  and,  before  any  Substituted 
breach  thereof,  they  enter  into  a  new  agreement  varying  the  former 
in  an  essential  particular,  such  substituted  contract  may  be  pleaded 
iu  answer  to  an  action  on  the  original  agreement  (r). 


{g)  Alderson  y.  LangdcUe  (1832),  8  B. 
k  Ad.  660.;  and  see  Bills  of  Exchange 
Act,  1882,  s.  64,  p.  463,  ante. 

(A)  See  cases  cited  sapra,  n.  (6). 

(i)  MolUU  V. .  fVaekerbaih  (1847),  6 
C.  B.  181 ;  and  see  per  Maule,  J.,  id. 
193. 

(k)  See  Sihley  v.  Fisher  (1837),  7  A.  & 
E.  444. 

(t)  Bui.  N.  P.  255  :  Johnam  v.  Duke 
of  Marlboroiigh  (1818),  2  Stark.  313  ; 
Bighop  V.  Chambre  (1827),  Moo.  &  M. 
116. 

{m)  Pigot's  case  (1614),  11  Co.  27  a ; 
Shep.  Touch,  p.  69. 


(n)  Aldous  y.  Comwell  (1868),  L.  Bw, 
3  Q.  B.  678. 

(o)  Argoll  v.  Cheney  (1624),  Palm. 
402,  403. 

(p)  Baper  v.  Birkheck  (1812),  15  East, 
17  ;  18  R.  R.  85  ;  fVilkinson  v.  Johnson 
(1824),  3  B.  &  C.  428;  Novelli  y.  Bossi 
(1881),  2  B.  &  Ad.  757. 

{q)  Bolton  v.  Bishop  of  Carlisle  (1793), 

2  H.  Bl.  260  ;  Bead  v.Brookman  (1789), 

3  T.  R.  151  ;  ToUy  v.  Nesbitt  (1784),  3 
T.  R.  153,  n.  (c). 

(r)  Per  Cur.  Taylor  v.  Silary  (1836), 
1  Cr.  M.  &  R  741,  743. 
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C.  XXIII.  8. 6. 

JudgineTU 
Recovered. 


Sect.  5. — Judgment  Recovered, 


Whenjudg-         The  mere  pendency  of  an  action  for  the  recovery  of  a  debt  or 
vered  7s  a       damages,  does  not  operate  as  a  bar  to  another  action  for  the  same 
good  defence,   breach  of  contract,  on  which  the  claim  to  such  debt  or  damages  is 
founded  (s). 

But  when  jvdgmetit  has  been  already  recovered,  in  a  prior  action 
by  the  plaintiff  against  the  defendant,  for  the  identical  demand  {t), 
transit  in  rem  judicatam  ; — the  cause  of  action  is  changed  into 
matter  of  record,  and  the  inferior  remedy  is  merged  in  the 
higher  {v).  In  such  a  case,  therefore,  the  plaintiff  can  no  longer 
sue  upon  the  original  promise  or  demand,  even  although  it  accmed 
upon  a  specialty ;  and  if  he  do  so,  it  will  be  a  good  defence,  that  he 
has  already  recovered  judgment  against  the  defendant  for  the  same 
cause  of  action  {x). 

Sometimes  a  judgment  for  principal  money  merges  on  covenant 
to  pay  interest ;  but  this  depends  on  the  construction,  whether  the 
covenant  to  pay  interest  is  incidental  or  independent  iy). 

Judgment  recovered  in  a  County  Court,  is  a  good  defence  to  an 
action  brought  in  the  High  Court,  for  the  same  cause  (js) ;  and  if  the 
plaintiff  has  sued  in  the  County  Court,  and,  to  bring  the  case  within 
the  jurisdiction  of  that  Court,  has  abandoned  part  of  his  claim: 
judgment  recovered  in  that  suit,  will  be  a  bar  to  any  action  which 
he  may  bring  to  recover  the  part  so  abandoned  (a).  But,  to  a  plea 
of  judgment  recovered  in  an  inferior  Court,  it  is  a  good  answer,  that 
the  cause  of  action  was  one  over  which  the  Court  had  no  joris^ 
diction  (fc). 

Again  :  a  judgment,  even  without  satisfaction,  recovered  against 
one  of  several  partners,  or  other  joint  debtors,  is  a  good  bar,  both 
at  law  and  in  equity,  to  an  action  against  the  other  (c),  and  even  the 
consent  of  one  joint  debtor  against  whom  judgment  has  been  signed 
to  such  judgment  being  set  aside,  will  not  enable  the  plaintiff  to 


County  Court 
judgments. 


Joint  debtors. 


(s)  Per  Bayley,  J.,  EarUy  v.  Green- 
wood (1821),  5  B.  &  AI.  95,  101.  The 
defendant's  remedy  in  such  a  case,  would 
be  by  summons  or  motion,  under  R.  S.  C. 
1888,  Ord.  XVIII.,  r.  1,  or  Ord.  XLIX., 
r.  8,  to  consolidate  the  two  actions. 

(0  Seddon  v.  Tvlop  (1796),  6  T.  R. 
607  ;  3  R.  R.  274. 

(«)  Per  Cur.  King  v.  Hoare  (1844),  13 
M.  k  W.  494,  604. 

(a*)  Id.  See  also  Todd  v.  Stewart  (1846), 
9  Q.  B.  759,  767,  Ex.  Ch. 

(y)  Ex  parte  Fewings  (1883),  25  Ch. 
D.  338,  C.  A.  ;  Popple  v.  Sylvester 
(1882),  22  Ch.  D.  98 ;  In  re  European 
Central  Rail,  Co,  (1876),  4  Ch.  D.  88, 
C.  A. 


(«)  Austin  V.  MUls  (1853),  9  ExcL 
288 ;  and  see  Webster  v.  Armstrong 
(1885),  54  L.  J.,  Q.  B.  236. 

(a)  Fines  v.  Arnold  (1849),  8  C.  R 
682. 

(b)  Briscoe  v.  Stephens  (1824),  2  Bing. 
213 ;  and  see  fFebster  v.  Armstrong 
(1885),  64  L.  J.,  Q.  B.  286,  where  de- 
feudant's  jud«;ment  or  counterclaim  ex- 
ceeding County  Court  jurisdiction,  he 
was  held  not  estopped  from  pursuing  in 
High  Court. 

(c)  Kendall  v.  Hamilton  (1879),  4  Appi 
Cas.  604 ;  but  see  further  Wegg-Proaser 
V.  Evans,  [1895]  1  Q.  B.  108,  C.  A.» 
and  Ch.  Y.,  s.  9  (b),  ante. 
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evade  this  rule,  and  have  his  writ  amended  by  adding  another  joint  C.  XXilI.  s.  5. 
debtor  as  defendant  (d).  ^W^ 

So,  where  the  declaration  in  the  first  action  was  framed  so  as  to 

admit  of  evidence  of  debts  then  existing,  but  which  were  sought  to 
be  recovered  in  a  second  action,  and  the  defendant  had  suffered 
judgment  by  default  in  the  first  action ;  it  was  held  that,  as  against 
the  plaintiff,  it  was  to  he  presumed  tha,t  he  had  recovered  such  debts 
in  that  action  (e).  And  where  a  precise  issue  is  joined  between  the 
parties,  and  a  verdict  is  found  thereon,  the  judgment  on  such  ver- 
dict will  be  a  bar  to  a  second  action  for  the  same  cause,  although 
the  party  against  whom  the  issue  was  found,  offered  no  evidence  in 
support  thereof  at  the  trial  of  the  former  action  (/). 

So,  judgment  recovered  in  a  Consular  Court,  and  payment  of  the 
sum  recovered,  is  a  good  bar  to  the  same  cause  of  action  (g). 

And  it  has  been  held,  that  if  the  assignee  of  a  debt  recover  judg- 
ment in  a  foreign  country,  by  the  law  of  which  such  assignee  may 
sue  for  the  debt  in  his  own  name,  such  judgment  will  be  a  good 
bar  to  an  action  brought  in  this  country  for  the  same  debt,  at  the 
suit  of  original  creditor  (h). 

When  parties  have  once  litigated  a  matter,  the  same  parties  Estoppel  by 
cannot  again  relitigate  the  same  matter  ;  and  this  is  a  substantial  '®^^^- 
doctrine,  independent  of  the  question  of  its  being  '*  matter  of 
record,"  and  depends  on  interest  reipublica  ut  sit  finis  liiium  {£). 


But,  in  general,  a  judgment  in  a  foreign  or  colonial  Court  does  When  colo- 
not  operate  as  a  merger  of  the  original  cause  of  action ;  and  it  is  "udgmentls^ 
not,  even  primd  fa4:ie,  a  bar  to  an  action,  brought  by  the  same  »<>  ^^*''- 
plaintiff  for  the  same  cause,  in  the  Courts  of  this  country ;  unless 
the  pleadings  show,  that  such  judgment  would  be  final  and  conclu- 
sive in  the  place  where  it  was  pronounced  (A;). 

So,  if  it  appear  that  the  plaintiff  could  not  recover  full  compen-  other  cases  in 
sation  on  the  record  in  the  former  action,  a  verdict  and  judgment  ^^^Jj.  ^^' 
in  such  action  will  be  no  bar  to  a  second  action  for  the  same  covered  is 

,T.  no  bar, 

cause  (Q. 


{d)  ffammond  v.  Schofield,  [1891]  1 
Q.  B.  452. 

(«)  LoTxl  Bagot  v.  Williams  (1824),  8 
B.  &  C.  235. 

(/)  See  JEastmure  v.  Latos  (1839),  7 
Scott,  461,  471  ;  Outram  v.  Morewood 
(1803),  3  East,  346  ;  7  K.  R.  478. 

(^)  Bcarher  v.  Lamb  (1860),  8  C.  B., 
N  S   95. 

\h)  Thompson  v.  Bell  (1864),  3  E.  & 
B.  236. 

(i)  See  In  re  May  (1886),  28  Ch.  D. 
616,  C.  A. ;  Serrao  v.  Nod  (1886),  15  Q. 
B.  D.  649,  C.  A.  ;  Priestinan  v.  Thomas 
(1884),  9  P.iD.  210,  C.  A.  ;  Homtoun  v. 


Sligo  (Marquis  qf)  (1885),  29  Ch.  D. 
448,  C.  A.  ;  Caird  v.  Moss  (1886),  33 
Ch.  D.  22,  C.  A.  ;  Oandy  v.  Gandy 
(1885),  30  Ch.  D.  67,  C.  A.  ;  C<mcha  v. 
CoTuiha  (1886),  11  App.  Cas.  641. 

{k)  Smith  V.  NicholU  (1889),  7  Scott, 
147, 169,  recognizing  Plummet  v.  Wood- 
bums  (1825),  4  B.  &  C.  625  ;  Bank  of 
Australasia  v,  Harding  (1860),  9  C.  B. 
661 ;  Same  v.  Nias  {IS51),  16  Q.  B.  717 ; 
and  see  Oodard  v.  Gray  (1870),  L.  R.,  6 
Q.  B.  139  ;  Duchess  of  Kingkon^s  ease 
(1776),  and  notes  thereto,  2  Sm.  L.  C.  ; 
and  see  Piggott  on  Foreign  Judgments. 

(/)  Florence  v.  Jenings  (1867),  2  C.  B., 
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C.  XXIII.  s.  5. 

Judgment 
Recovered. 


Effect  of  judg- 
ment for 
defendant. 


Judjjriiieut  on 
pleH  uf  set-otf, 
or  counter- 
claim. 

Judgment 
for  one  of 
seyeral  joint 
debtors. 


If  the  ground  of  the  former  verdict  was,  that  the  action  was  pre- 
maturely brought, — as  in  the  case  of  an  action  brought  for  the 
price  of  goods,  sold  upon  a  credit  which  has  not  expired, — such 
verdict  will  not  prevent  a  recovery  in  a  subsequent  action  for  the 
same  cause,  which  is  brought  in  due  time  (m). 

So  where,  in  an  action  on  contract  against  an  administratrix,  she 
pleaded  in  abatement  that  others  were  jointly  liable,  but  failed  to 
prove  her  plea ;  and  the  plaintiff,  in  consequence  thereof  recovered 
a  verdict  with  Is.  damages  ;  it  was  held  that  such  verdict  did  not  bar 
the  plaintiff  from  recovering  against  the  other  contractors  (n). 

So  where  one  of  three  joint  covenantors  gave  a  bill  of  exchange 
for  part  of  a  debt  secured  by  the  covenant,  on  which  bill  judgment 
was  recovered :  it  was  held,  in  an  action  of  covenant  against  the 
three,  that  such  judgment  was  no  defence  :  for  though  it  was  stated 
in  the  plea  that  the  bill  was  given  in  satisfaction  of  the  debt,  it  was 
not  averred  that  it  had  been  accepted  in  satisfaction,  or  that  it  had, 
in  fact,  produced  it  (o). 

And  a  judgment  recovered  against  one  of  two  joint  and  several 
debtors,  is  no  bar  to  an  action  against  the  other,  unless  such  judg- 
ment has  been  satisfied  {p). 

If  the  plaintiff  has  previously  sued  the  defendant  upon  the  same 
supposed  causes  of  action,  and  judgment  has  been  given  far  the 
defendant  in  that  suit,  the  plaintiff  cannot  have  a  second  action  for 
the  same  cause  (q) ;  and,  in  such  case,  the  former  judgment 
operates  against  the  plaintiff  as  an  estoppel  (r). 

So,  where  a  verdict  passes  against  a  defendant  upon  a  plea  of 
set-off,  or  counter-claim,  he  is  estopped  from  setting  up  the  same 
demand  in  a  fresh  action  {s). 

But  judgment  recovered  by  one  of  several  joint  debtors,  is  not  a 
defence  to  a  subsequent  action  against  the  others,  unless  it  be 
shown  that  the  judgment  was  recovered  on  a  ground  which  operated 
as  a  discharge  of  all  (t). 

Considerable  doubt  was  formerly  entertained  on  the  question, 
whether  a  judgment  recovered  in  a  foreign  Court  is  conclusive 


N.  S.  454  ;  and  see  Hadley  v.  Green 
(1832),  2  C.  &  J.  374  ;  Mondel  v.  Steel 
(1841),  8  M.  &  W.  858;  Mitchell  v. 
Darley  Main  Colliery  Co.  (1884),  14  Q. 

B.  D.  125,  C.  A. ;  Brunsden  v.  Humphrey 
(1884),  id.  141,  C.  A.  ;  and  see  Houttoun 
V.  Lin-d  Sligo  (1886),  29  Ch.  D.   448. 

C.  A. 

(?»)  Palmer  v.  Temple  (1839),  9  A.  & 
£.  508,  521. 

(n)  Oodson  v.  Smith  (1818),  2  Moore, 
157  ;  19  R.  R.  553. 

(0)  Drake  v.  Mitchell  (1803),  3  East, 
251  ;  7  R.  R.  449. 


ip)  King  v.  Hoare  (1844),  18  M.  k  W. 
494  ;  Lechmere  v.  Fletcher  (1833),  1  C.  & 
M.  623,  635. 

iq)  Overton  v.  Harrey  (1850),  9  C.  B. 
324,  337  ;  and  see  Yin.  Abr.  tit.  Judg- 
ment (Q.  4) ;  per  North,  C.  J.,  Lampen 
V.  Kedqewin  (1676),  1  Mod.  207. 

(r)  Vooght  v.  Winch  (1819),  2  B.  * 
Al.  662. 

(»)  EaHmwe  v.  Laws  (1839),  7  Scott, 
461. 

(0  Phillips  v.  Ward  (1868),  2  H.  Ac  C. 
717. 


Sect.  5. — Judgment  Recovered. 
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between  the  parties,  or  is  subject  to  be  re-agitated,  in  an  action  C-^^' 'I*- 5- 
brought  thereon  in  the  Courts  of  this  country  (u).     But  the  rule     [j^^j^^ 

may  now  be  taken  to  be ; — that  if  a  question  has  been  decided  by    — ^ — ] 

such   a   Court,   in   a    proceeding   in  personam^   between   parties  ment'i^^r- 
properly  brought  before  it,  this  will  preclude  an  inquiry  in  our  ^^''^f^t  ^o^ 
Courts,  between  the  same  parties,  into  the  merits  of  the  case,  when  action 
upon  the  facts  so  found  ;  for  this  reason,  that  whatever  constituted  Jh^^^i^ 
a  defence  in  the  foreign  Court,  ought  to  have  been  pleaded  there  (x).  this  country. 

But  a  judgment  obtained  in  a  foreign  Court  in  default  of  appear- 
ance against  a  defendant  who  is  neither  a  subject  of  nor  resident 
in  the  country  of  the  fonnn,  will  not  be  enforced  in  England  (y), 
aliter  if  such  defendant  voluntarily  submit  himself  to  the  jurisdic- 
tion {z). 

Nor  is  the  pendency  of  an  appeal  in  the  foreign  Court,  a  bar  to 
an  action  on  the  judgment,  in  the  Courts  of  this  country  (a). 

But  it  is  a  good  defence  to  an  action  on  a  foreign  judgment,  that 
it  was  obtained  by  fraud  (b). 

So,  if  it  appear  on  the  face  of  a  foreign  judgment,  that  the 
foreign  law,  or  some  part  of  the  proceedings  of  the  foreign  Court, 
is  repugnant  to  natural  justice,  such  judgment  will  not  be  conclu- 
sive between  the  parties  in  this  country  (c). 

And  where  it  was  admitted  by  the  parties,  that  the  law  of  the 
foreign  tribunal  had  not  been  correctly  declared  by  its  judgment, 
it  was  held  that  such  judgment  was  not  binding  on  an  English 
Court  (d). 

If  the  proceeding  in  the  foreign  Court  be  in  rem,  e.g.,  in  the  case  Foreign  judg- 
of  the  condemnation  of  a  ship,  by  the  sentence  of  a  foreign  Court 
of  Admiralty  of  competent  jurisdiction, — this  is  binding  upon  all 
parties,  and  in  all  countries,  as  to  the  existence  of  the  facts  upon 
which  the  condemnation  proceeded  (e). 

At  the  same  time,  however,  it  is  well  established  that,  in  order 
to  conclude  the  parties  from  contesting  the  ground  of  condemnation 


(tt)  TeTTmdA],C.J.,SmUhy,Nicholls 
(1839),  7  Scott,  147,  167. 

(2)  See  per  Cur.  Bank  bf  Australasia 
▼.  Nias  (1851),  16  Q.  B.  717.  737  ;  ffen- 
denan  ▼.  Henderson  (1844),  6  Q.  B.  288, 
298,  299  ;  and  see  Ricardo  y.  Gardas 
(1845),  12  C.  &  F.  368,  H.  L.  ;  Camrmll 
V.  Sewell  (1858),  3  H.  &  N.  617  ;  5  id. 
728  ;  Simpson  v.  Fogo  (1860),  29  L.  J., 
Ch.  657  ;  ImricY.  Casirique [1%Q()\  8  C. 
B.,  N.  S.  405,  Ex.  Ch.  ;  In  re  Trufort 
(1887),  86  Ch.  D.  600  ;  C(mehaY.  Concha 
(1886),  11  App.  Cas.  541  ;  and  see  Pig- 
gott  on  Foreign  Judgments. 

{y)S€hibsbyy.  Westenhoh{lS7Q),L.'R.y 
6  C.  P.  158  ;  and  see  Harvey  v.  Famie 
(1882),  8  App.  Cas.  43. 

(s)  Voinet  v.  BarrtU  (1885),  65  L.  J., 


Q.  B.  89,  C.  A. 

(a)  SwU  V.  PilkingUm  (1862),  2  B.  & 
S.  11. 

(6)  Ochsenbein  v.  Papelier  (1873),  L. 
R.,  8  Ch.  695. 

(c)  See  Henderson  v.  Henderson  (1844), 
6  Q.  B.  288. 

For  instances,  see  ValUe  v.  Duvvergfue 
(1849),  4  Ex.  290  ;  Mcynolds  7.  Fenton 
(1846),  3  C.  B.  187;  Cmoan  v.  Braid- 
wood  (1840),  1  M.  &  G.  882 ;  Ferguson 
V.  Mahon  (1839),  11  A.  k  E.  179. 

{d)  Meyer  v.  Ralli  (1876),  1  C.  P.  D. 
358. 

(c)  Simpson  v.  Fogo  (1860),  29  L.  J., 
C.  657;  Imrie  v.  Castrique  (1860),  8  C. 
B.,  N.  S.  405,  Ex.  Ch.  ;  ConehaY.  Concha 
(1»86),  11  App.  Cas.  541. 
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C.  xxni.8.5.  in  an  English  Court  of  Law,  such  ground  must  appear  clearly  upon 
^^^^     the  face  of  the  sentence ;  and  that  it  must  not  be  left  uncertain,  or 

to  be  collected  by  inference  only,  whether  the  ship  was  condemned 

upon  one  ground,  which  would  be  a  just  cause  of  condemnation 
by  the  law  of  nations ;  or  on  another,  which  would  amount  only  to  a 
breach  of  the  municipal  regulations  of  the  condemning  country  (/). 
But  a  judgment  in  rem,  of  a  foreign  tribunal,  which  has  jurisdic- 
tion over  the  subject-matter,  and  has  acted  within  its  jurisdiction, 
cannot  be  questioned  by  the  Courts  of  this  country,  merely  because 
such  judgment  has  proceeded  on  a  mistaken  view  of  the  law  of 
England  (^) ;  although,  perhaps,  where  there  appears  on  the  face 
of  the  judgment,  a  perverse  and  deliberate  refusal  to  recognize  that 
law,  it  would  be  the  duty  of  our  Courts  to  refuse  to  recognize  the 
efficacy  of  the  foreign  judgment  (h). 

And  it  would  seem  that  the  same  rule  applies,  even  to  the  case 
of  a  foreign  judgment  in  personam  (t). 


Sect.  6. — Pendency  of  Arbitration. 

Pendency  of      »  A  mere  agreement  to  refer  a  certain  matter,  or  all  matters  in 
j^gp^  difference  between  two  parties,  to  arbitration,  cannot  be  pleaded  in 

bar  of  an  action  brought  in  respect  thereof  {k).  And  although  it  has 
been  said,  with  reference  to  this  question,  that  *'  if  there  had  been 
a  reference  depending,  it  might  have  been  a  bar  *'  (/) ;  yet  it  is  now 
decided,  that  the  pendency  of  an  arbitration  is  no  answer  to  an 
action  for  the  recovery  of  a  debt  (m). 
Application  But  where  there  is  a  submission  to  arbitration,  and  any  party 
proceSings.  commences  an  action,  a  party  to  such  legal  proceeding  may  apply  to 
a  Court  to  have  such  proceeding  stayed  under  sect.  4  of  the  Arbi- 
tration Act,  1889,  52  &  58  Vict.  c.  45  (replacing  sect.  11  of  the 
Conamon  Law  Procedure  Act,  1854),  which  provides  that : — 

Stay  of  i)!^)-         If  any  party  to  a  submission,  or  any  person  claiming  through  or  under  him, 

ceedings under  commences  any  legal  proceedings  (n)  in  any  Court  against  any  other  party  to 

t'  n  Act^  1889  ^^®  submission,  or  any  person  claiming  through  or  under  him,  in  re."<pect  of 

any  matter  agreed  to  be  referred,  any  party  to  such  legal  ])roceedings  may  at 

any  time  after  appearance,  and  before  delivering  any  pleadings  or  taking  any 

(/)   Per  Tindal,  C.   J.,  Dalgleish  v.  600 ;  And  see Noumonv,  Freeman  {ISS9), 

Hodgson  (1881),  7  Ring.  495,  504.  15  App.  Cas.  1. 

{g)  Castrique  v.  Irarie  (1870),  L.  R.,  4  {%)  Godard  v.  Gray  {IS70\  L.  R.,  6  Q. 

H.  L.  414  ;   and  see  Concha  v.  Concha  B.  139. 

(1886),  11  App.  Cas.  541  (domicil).  {k)  Scott  v.  Avery  (1855),  5  H.  L.  C 

{h)  Per  Wood,  V.-C,  Swipsonv,  Fogo  811. 

(1863),  82  L.  J.,  C.  249,  257  ;   and  see  (/)  Kill  v.   MoUisler  (1746),   1  Wk 

per  Lord   Hatlierley,   C,    Castrique  v.  129. 

Imrie  (1870),  L.  R.,  4  H.  L.  414,  446  ;  (m)  Earris  v.  JUynolds  (1845),  7  Q.  R 

and  see  In  re  Trufort  (1887),  36  Ch.  D.  71. 


Sect.  6. — ^Abbitrament  and  Award. 
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other  steps  in  the  proceedings  (o),  apply  to  that  Conit  to  stay  the  proceedings,  C.  XXIII.  n,  6. 
and  that  Coart  or  a  judge  thereof,  if  satisfied  that  there  is  no  sufficient  reason    ArbitramerU 
why  the  matter  should  not  be  referred  in  accordance  with  the  suhmission,  and    cwm?  Accord. 
that  the  applicant  was,  at  the  time  when  the  proceedings  were  commenced,  and 
still  remains,  ready  and  willing  to  do  all  things  necessary  to  the  proper  conduct 
of  the  arbitration,  may  ( j?)  make  an  order  staying  the  proceedings. 

By  sect.  1  of  the  Arbitration  Act,  1889,  a  submission  is  irre- 
Tocable  except  by  leave  of  the  Court  (q) ;  and  by  s.  27  "  Court "  and 
"  Judge  "  mean  respectively  the  High  Court  Or  a  Judge  thereof, 
"  unless  the  contrary  intention  appears  " — and  no  contrary  inten- 
tion appearing,  the  above  important  section  does  not  apply  to  County 
Courts. 

By  agreement  between  the  parties,  however,  it  may  be  made  Award  may 
a  condition  precedent  to  the  right  to  bring  an  action,  that  the  precedent  to 
amount  of  the  damages,  or  the  time  for  paying  them,  or  any  matter  the  right  to 
of  that  kind  which  does  not  go  to  the  root  of  the  action,  shall  be  action, 
settled  by  arbitration  (r).     But  in  Goldstone  v.  Osborne  («),  where 
it  appeared  that  one  of  the  conditions  in  a  policy  of  insurance 
against  fire,  stated  that  if  any  difference  should  arise  on  any  claim, 
it  should   be  immediately  submitted  to  arbitration;    and,   after 
directing  how  the  arbitrators  should  be  chosen,  added,  that  no 
compensation  should  be  payable  until  after  an  award,  determining 
the  amount  thereof,  should  be  duly  made ;  it  was  held  by  Best,  C.  J., 
that,  as  the  insurers  denied  the  general  right  of  the  assured  to 
recover  anything,  and  did   not   merely  question   the  amount  of 
damage,  he  might  maintain  an  action  on  such  policy,  notwithstand- 
ing the  condition. 


Sect,  7. — Tender. 

(a)  Availability  and  effect  of  Tender. 

The  tender  of  a  debt,  if  made  in  due  time,  is  available  as  a  When  a 
defence,  wherever  the  demand  is  of  a  pecuniary  nature,  and  is  available. 
reduced  or  reducible  to  a  certainty  (t).     So,  there  may  be  a  valid 


(n)  Including  counterclaim  :  Chappell 
T.  North,  [1891]  2  Q.  B.  252. 

(o)  As  a  summons  for  particulars,  or 
interrogatories  :  Chappell  v.  North, 
supra ;  but  not  an  application  by  letter 
for  extension  of  time  :  Brighton,  Ac, 
Pier  Co,  v.  IVoodhoase,  [1893]  2  Ch.  486. 

(p)  Not  "must":  Carlisle,  In  re, 
Clegg  v.  CUgg  (1890),  44  Ch.  D.  200. 

(9)  For  previous  law  as  to  revoking 
submission,  see  East  and  West  India 
Docks  V.  Kirk  and  Randall  (1887),  12 
App.  Cas.  738  ;  James  v.  Jarnes  (1889), 


23  Q.  B.  D.  12,  C.  A. 

(r)  Sc(M  V.  Avery  (1866),  6  H.  L.  C. 
811  ;  and  see  Datoson  v.  Fitzgerald 
(1876)  (in  C.  A.),  1  Ex.  D.  257; 
Edwards  v.  Aberayron  Insurance  Society 
(1876),  1  Q.  B.  D.  563,  Ex.  Ch.  ; 
Collins  V.  Locke  (1879),  4  App.  Cas, 
674  ;  Vintyy  v.  Bignold  (1887),  20  Q.  B. 
D.  172. 

(a)  QoldsUme  y.  Osborne  (1826),  2  C.  & 
P.  560. 

[t)  See,  in  general,  Coul  Dig.  and 
Bac.  Abr.  tit.  Tender. 
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C.  XXIII.  s.  7. 

Tender 
{Availability 
and  efecf  of). 

Not  to  claiin 
for  un- 
liquidated 
damages. 

Its  effect. 


Money 

tendered  must 
be  paid  into 
court. 


tender  even  where  the  claim  is  upon  a  qyantum  meruit  (u).  And 
so,  on  a  bare  covenant  for  the  payment  of  money,  the  defendant 
may  plead  a  tender  (v). 

But  a  tender  cannot  be  pleaded,  where  the  action  is  brought 
strictly  for  the  recovery  of  unliquidated  damages  {x). 

Nor  does  a  tender  bar  or  extinguish  the  debt ;  for  the  debtor  is 
still  liable  to  pay  it  whenever  he  is  required  to  do  so.  But  it  bars 
any  claim  for  subsequent  damages  or  interest,  for  not  paying  or 
for  detaining  the  debt ;  and  it  entitles  the  defendant  to  judgment 
against  the  plaintiff  for  his  costs  {y). 

With  a  defence  setting  up  a  tender  before  action,  the  sum  of 
money  alleged  to  have  been  tendered  must  be  paid  into  Court  (z), 
and  in  the  case  of  a  County  Court  action,  ''  where  the  defence  is  a 
tender,  such,  defence  shall  not  be  available,  unless  at  the  time  of 
filing  the  notice  of  such  defence,  the  defendant  makes  payment  into 
Court  (which  may  be  without  costs)  of  the  amount  alleged  to  have 
been  tendered  (a)." 


By  whom 
made. 


(b)  By  whom  Tender  to  be  made, 

A  tender  need  not  be  made  by  the  debtor  in  person  ;  but  it  may 
be  made  by  a  third  person,  by  his  desire  and  on  his  behalf  (b).  So 
any  person  may  make  a  tender  on  behalf  of  an  idiot ;  for  the  law, 
by  reason  of  his  utter  inability  to  act  for  himself,  allows  this  to  be 
done  out  of  charity  (r). 

And  a  tender  by  an  agent,  at  his  own  risk,  of  more  than  the 
money  given  him  by  his  principal,  is  good  (d). 


To  whom 
made. 


(c)  To  whom  made. 

A  tender  need  not  be  to  the  creditor  personally;  but  it  may  be 
made  to  an  agent  authorized  to  receive  the  money  (e). 


(k)  Johnson  y.  Lancaster  (1723),  Str. 
576  ;  per  Lord  Denman,  C.  J.,  Dearie  v. 
Barrett  (1834),  2  A.  &  K  82,  83. 

(r)  Johnsot^  V.  Clay  (1817),  7  Taunt. 
486. 

(x)  Dearie  ▼.  Barrett  (1834),  2  A.  &  K 
82;  Davys  v.  Bichardson  (1888),  21 
Q.  B.  D.  202,  C.  A.  As  to  a  tender  of 
goods  in  performance  of  a  contract,  see 
;itartup  T.  M'Donald  (1843),  6  M.  k  G. 
593,  Ex.  Ch.  ;  Isherwood  r.  Whitmore 
(1848),  11  M.  k  W.  847  ;  S,  C,  10  M. 
k  \Y.  847. 

(y)  Per  Cur.  Duwi  t.  Clark  (1848), 
5  C.  B.  865,  377. 

(a)  R.  S.  C,  Order  xxiL,  r.  8. 

(a)  County    Conit    Rnles,    Ord.   z.. 


r.  20. 

(6)  Cropp  y.  Hambletan  (1586),  Cn. 
IMz.  48 ;  1  RoU.  Abr.  421 ;  Bac.  Abr. 
Tender  (A.)  As  to  a  tender  by  a 
stranger,  without  the  pri\iti'  of  the 
debtor,  see  Lit  s.  334 ;  Co.  Lit.  206  b, 
207  a  ;  fFatbins  y.  ^shicieke  (1589), 
Cro.  Eliz.  132.  Semble,  the  subsequent 
assent  of  the  debtor  would  make  the 
tender  yalid  ;  see  per  Best,  C.  J.,  Bard- 
ing  y.  Davis  (1825),  2  C.  &  P.  77,  78  ; 
and  see  ante,  s.  1  (a). 

(c)  Co.  Lit.  206  b. 

{d)  Bead  y.  Goldring  (1818),  2  M.  & 
S.  86 ;  14  R.  R.  594. 

{e)  Per  Fkrke,  B.,  Eiriom  y.  Braitk- 
vaite  (1886),  1  M.  &  W.  810,  313. 


Sect.  7. — Tender  (to  whom  biade). 
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Thus  a  tender  of  rent  and  expenses  may  be  made  to  a  landlord,  C.  XXIII.  s.  7. 
throngh  the  medium  of  a  broker,  even  after  the  landlord  has  dis-     (x^^^^n 
trained  (/).     So,  where  a  creditor  told  his  clerk,  who  had  been       Made), 


previously  authorized  to  receive  the  money,  not  to  receive  a  certain  t^  ^gent. 
sum,  if  it  should  be  offered  him  by  a  certain  debtor, — for  that  he 
had  put  the  matter  into  the  hands  of  his  attorney ;  and  the  clerk, 
on  tender  made,  refused  to  receive  the  money,  and  stated  the  reason ; 
it  was  held,  that  this  was  a  good  tender  to  the  principal  (g). 

After  a  solicitor  has  been  authorized  by  his  client,  the  creditor.  Solicitor, 
to  apply  for  payment  of  a  debt,  and  has  written  demanding  payment 
thereof  to  himself,  a  tender  to  such  solicitor  is  good  (h).  So  where 
the  solicitor  demands  payment  at  his  office,  a  tender  to  any  person 
who  is  in  the  office,  carrying  on  the  business,  is  sufficient  (i) ;  and 
a  tender  of  damages  recovered,  and  for  which  the  defendant  is  in 
execution,  may  be  made  to  the  party  who  appears  upon  the  record 
to  be  the  plaintiff's  solicitor  {k). 

But  if,  at  the  time  the  tender  is  made,  the  person  to  whom  it  is  To  agent 
made  disclaims  authority  to  receive  it,  and  it  turns  out  that  he  had  auThOTity!^ 
not  such  authority  in  fact,  the  tender  will  be  bad  (Z). 

Again,  if  there  be  several  creditors  to  whom  the  money  is  due  Tender  to  one 
jointly,  a  tender  to  one  of  them  is  good ;  but  such  tender  should  ^^  ^^^' 
be  pleaded  as  a  tender  to  all  the  creditors  (m). 

And  a  tender  to  an  executor,  even  before  he  has  proved  the  will,  Executor, 
is  good,  provided  he  afterwards  prove  it  (n). 


(d)  Amount  to  be  tendered. 

It  is  clear  that  the  debtor  must  tender  the  full  amount  of  the  The  amount 
debt, — a  creditor  not  being  bound  to  accept  less  than  the  whole  J^^j^^*®"" 
of  his  demand  ;  and  that  a  tender  of  part  of  an  entire  demand  is 
invalid  (o). 

"  If/*  however,  **  A.  be  indebted  to  B.  in  divers  distinct  sums  of  Where  there 
money,  he  may  make  a  tender  of  any  one  of  the  sums  (jp).     Thus,  ci^ms. 
if  two  quarters'  rent  be  in  arrear,  and  the  tenant  tenders  the  rent  for 


(/)  Smith  V.  Goodwin  (1838),  4  B.  & 
A<L  418.  Bat  mere  readiness  to  pay  the 
money  on  the  landj  would  not  be  suffi- 
cient,'at  least,  in  an  action  on  the  cove- 
nant ;  ffaldane  v.  Johnson  (1853),  8 
£xch.  689. 

ig)  MoffaU  r.  Paratmi  (1814),  6  Taunt. 
307  ;  and  see  per  Lord  Coleridge,  C.  J., 
Finch  V.  Boning  (1879),  4  C.  P.  D.  143. 

Oi)  jratson  V.  HeihenngUm  (1843), 
1  C.  &  K.  36. 

(i)  Per  Parke,  B.,  fy€Ua(m  v.  Hether- 
ington  (1843),  1  G.  &  E.  36 ;  Kirtoii  v. 
BraithrcaiU  (1836),  1  M.  &  W.  310  ;  and 


see  Wilmot  ▼.  Smith  (1828),  Moo.  &  M. 
238. 

{ie)  See  Croz&r  v.  Pilling  (1825),  4  B. 
&  C.  26. 

(I)  Bingham  v.  AUjxyrt  (1833),  1  Nev. 
&  M.  398 ;  and  see  Finch  v.  Boning 
(1879),  4  C.  P.  D.  143. 

(w)  Douglas  v.  PatricJc  (1790),  8  T.  R. 
683  ;  1  R.  K.  793. 

(n)  Eq.  Ca.  Ab.  819;  Bac.  Abr. 
Tender  (E.). 

(0)  Diaxm  v.  Clark  (1848),  5  C.  B. 
865. 

{p)  Bac.  Abr.  Tender  (B). 
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0.  XXIII.  8.  7.  one  of  the  quarters,  this  will  be  a  good  tender  as  to  that  quarter  {q). 
Tender      3^f.  j[q  ^^qj^  a  case  the  debtor  ous^ht  to  declare  apon  what  account 

{Amount  to  be  i  *     •■  -i    i  t* 

Tendered),  the  tender  is  made  (r).  And,  therefore,  where  A.  demanded  from  B. 
"~  the  sum  of  11.  7«.  for  several  matters,  including  10«.  for  a  particular 
service  performed  by  A.,  and  B.  tendered  the  sum  of  19«.,  without 
applying  it  specifically  to  any  portion  of  A.'s  demand  :  it  was  held, 
that  this  was  not  a  good  tender  of  the  108.  due  on  account  of  such 
service  (s).  So,  where  a  party  has  separate  demands  against  several 
persons,  for  unequal  sums,  an  offer  of  one  sum  for  the  debts  of  all, 
without  distinguishing  the  claim  against  each,  is  not  a  valid  tender ; 
and  will  not  support  a  plea  by  one  of  the  debtors,  that  the  debt  due 
from  him  was  tendered  (t). 

And  if  the  condition  of  a  bond  be,  that  the  obligor  shall,  at  a  day 
and  place  certain,  '*  pay  20{.  or  deliver  ten  kine,  at  the  then  choice 
of  the  obligee;  "  a  tender  must,  it  is  said,  be. made  both  of  the 
money  and  the  kine  (u). 

A  tender  of  more  money  than  is  due,  is  good  for  what  is  due ; 
for,  omne  majus  continet  in  se  minus  (x).  Thus,  proof  of  a  tender 
of  20Z.  98.  6d.  in  bank-notes  and  silver,  was  held  to  be  sufficient  to 
support  a  plea  of  tender  of  20Z.  (y). 

But  a  tender  by  a  debtor  of  a  larger  sum  than  the  amount  due, 
by  a  bank-note  for  such  larger  sum,  and  out  of  which  he  requirei 
change,  is  not  a  good  tender  of  the  smaller  sum,  if  it  be  objected  to 
on  the  ground  of  want  of  change  (z).  If,  however,  the  creditor  do 
not  object  to  the  tender  on  that  account,  but  make  some  collateral 
objection,  or  demand  a  larger  sum,  the  tender  will  be  good  (a). 


Tender  of 
more  than  is 
dne. 


(e)  Time  of  Tender. 


When  to  be 
made. 


Where  by  the  terms  of  the  contract,  the  money  is  to  be  paid  on 

a  day  certain,  the  tender,  to  be  good,  must  be  made  on  the  very 

"Sot  poet  diem,  da,y  (b).     Consequently,  a  plea  by  the  acceptor  of  a  bill  or  the 

maker  of  a  note  payable  at  a  future  day,  of  a  tender  post  diem,  is 

bad,  although  it  allege  a  tender  of  the  amount  of  the  bill  or  note, 


(q)  BasaeU  v.  Prior  of  St,  John  of 
Jerusalem  in  England  (llOl)yM.  2H.6, 
fo.  4.  pi.  1 ;  2  Fitz.  Ab.  fo.  170,  pi.  18  ; 
20  Vin.  Abr.  182,  pi.  2,  "where  it  is  said 
that,  if  after  such  tender  the  lord  "dis- 
trains, he  does  a  tort." 

(r)  Warner  v.  Harding  (1626),  Latch. 
69. 

(«)  ffardingham  y.  Allen  (1848),  5 
C.  B  798,  798. 

(0  Strong  v.  Earvey  (1825),  3  Bing. 
304. 


(m)  Fordley*8  eaee  (1687),  1  Leon.  68. 

{x)  IFade'8  ease  (1600),  6  Co.  115  a, 
Res.  3. 

(y)  Dean  v.  Janua  (1838),  4  B.  &  Ad. 
546. 

(£)  Betterbee  v.  Davis  (1811),  8  Cama 
70  ;  18  R.  R.  755. 

(rt)  Per  Lord  Abinger.  C.  B.,  Betant 
V.  Bees  (1889),  6  M.  &  W.  806,  30ii. 

(b)  Per  Cur.  Dixon  v.  Clark  (1848), 
6  C.  B.  365,  878. 
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with  interest  from  the  day  it  became  due,  up  to  the  day  of  the  C.  XXIII.  8.7. 

tender  (c).  JiH^f). 

But  the  drawer  of  a  bill  has  a  reasonable  time  after  notice  of  dis- 

honour,  to  tender  the  amount  of  the  bill,  without  interest  {d). 

And  where  a  bill  or  note  is  payable  on  demand,  a  tender  of  the 
amount,  with  interest,  at  any  time  before  action,  is  good  (e). 

A  tender  cannot  be  effectually  made  after  the  actual  commence-  Must  be  he- 
ment  of  an  action  for  the  recovery  of  the  debt — that  is,  after  the  ^    ^  ^  • 
issuing  of  the  writ  (/) ;   nor  after  the  creditor  has  brought  and 
discontinued  another  action  for  the  same  money  {g). 

By  R.  S.  C,  Ord.  XXII.,  r.  5,  "with  a  defence  setting  up  a  Payment  into 
tender   before   action,  the   sum  of  money  alleged  to   have  been    ^^ 
tendered  must  be  brought  into  Court  (fe)." 


(f)  Mode  of  Tender. 

All  the  cases  as^ree  that,  to  constitute  a  valid  tender,  there  must  How  to  be 
either  be  an  actual  production  of  the  money,  or  that  its  production 
must  be  expressly  or  impliedly  dispensed  with  (i)- 

The  following  authorities  will  illustrate  this  proposition : —  yr^^n  pro- 

The  defendant  said  to  the  plaintiff, — ''  I  have  eight  guineas  in  money  dis- 
my  pocket,  which  I  have  brought  for  the  purpose  of  satisfying  your  P®^®^  ^*^- 
demand;  "  whereupon  the  plaintiff  told  him  that  he  need  not  give 
himself  the  trouble  of  offering  it,  for  he  would  not  take  it,  as  the 
matter  was  then  in  the  hands  of  his  attorney ;  and  the  Court  held 
that  the  tender  was  good  (A;). 

A  person  who  made  a  tender,  had  two  bank-notes  twisted  up  in 
his  hand,  inclosing  sovereigns  and  silver,  and  making  together  the 
precise  sum  intended  to  be  paid.  He  told  the  creditor  what  the 
parcel  consisted  of,  but  did  not  open  it  before  him  ;  and  Bestf  C.J., 
said,  "I  am  of  opinion  that  this  is  a  sufficient  tender.  If  the 
witness  had  not  mentioned  the  amount,  I  think  it  would  not  have 
done"(/).  So,  where  the  defendant's  attorney  called  at  the  plain- 
tiff's shop  to  pay  him  a  debt,  he  having  money  in  his  pocket  for 
that  purpose  ;  and,  having  mentioned  the  precise  sum,  he  put  his 


(c)  DobU  y.  Larkan  (1855),  10  Exch 
776  ;  PooU  v.  Tuvibridge  (1887),  2  M.  & 
W.  228  ;  Hume  v.  Feploe  (1807),  8  East, 
168  ;  9  K.  R.  399. 

(d)  Walker  v.  Barnes  {1S\Z\  5  TtLUTit. 
240  ;  15  R.  R.  655. 

(e)  Per  Parke,  B.,  Norton  v.  Ellam 
(1837),  2  M.  &  W.  461,  463. 

(/)  Bac.  Abr.  Tender  (D.).  When 
the  money  has  not  been  formally  ten- 
dered before  writ  issued,  the  defendant 
should  pay  it  into  Court. 


{g)  See  observations  of  Parke,  B.,  on 
the  case  of  Johviaon  v.  Clay  (1817),  7 
Taunt.  486,  in  Poole  v.  Tvmhridge 
(1887),  2  M.  &  W.  223,  22tf. 

{k)  See  Kimuxird  v.  IVollope  (1889), 
42  Ch.  D.  at  p.  616. 

(t)  Per  Tindal,  C.  J.,  Finch  v.  Brook 
(1834),  1  Scott,  70,  76. 

(k)  D(mglas  v.  Patrick  (1790),  8  T.  R. 
683 ;  1  R.  R.  793. 

{D  Alexander  v.  Brovm  (1824),  1  C. 
k  P.  288. 


670 


Chap.  XXIIl. — Usual  Defences. 


C.  XXIII.  8.  7. 

Tender 
{Mode  of). 


When  produc- 
tion of  money 
not  dispensed 
with. 


Tender  must 
be  uncon- 
ditional. 


hand  in  his  pocket  to  take  ont  the  money,  but  did  not  actually  pro- 
duce it,  the  plaintifif  saying  he  could  not  take  it ;  the  Court  was  of 
opinion  that  this  was  a  good  tender  (m).  And  where  the  evidence 
was,  that  the  debtor  had  expressed  his  willingness  to  pay  a  certain 
sum,  and  stated  that  he  had  it  in  the  house,  and  ofifered  to  go  and 
fetch  it ;  but  was  prevented,  by  the  creditor  saying  that  he  need 
not  trouble  himself,  for  he  could  not  take  the  money ;  Best,  C.J., 
was  of  opinion,  that  the  defendant  had  proved  a  good  tender  (n). 

But  where  the  debtor  had  offered  to  pay  to  the  creditor  the  amooot 
of  his  demand ;  and,  whilst  he  was  in  the  act  of  taking  the  money 
from  his  pocket,  the  creditor  left  the  room,  so  that  the  money  was 
not  actually  produced  to  him.  Lord  Tenterden,  C.J.,  ruled  that 
there  was  not  a  sufficient  tender  (o). 

So  where,  to  establish  a  tender,  the  defendant  proved  that  he  and 
a  friend  went  to  the  plaintiff's  attorney,  and  said  that  he  had  come 
to  settle  the  plaintiff's  account ;  that  he  produced  a  statenoient  of  the 
account,  in  which  he  made  the  balance  5Z.,  which,  he  said,  he  was 
ready  to  pay,  but  did  not  produce  any  money  or  notes ;  and  that 
the  plaintiff's  attorney  said  he  could  not  take  that  sum,  as  his 
client's  demand  was  above  82. :  Lord  Kenyan  ruled  that  the  tender 
was  not  sufficient  {p). 

Further :  a  tender,  to  be  good,  must  not  be  made  upon  any 
condition  to  which  the  creditor  has  a  right  to  object  (q).  Thas, 
although  a  party  who  tenders  money  has  a  right  to  exclude  any 
presumption  against  himself,  that  the  sum  tendered  is  only  in  part 
payment  of  the  debt ;  yet  if  he  add  a  condition,  that  the  party  who 
receives  the  money  shall  acknowledge  that  no  more  is  due,  this  will 
invalidate  the  tender  (r).  And,  accordingly,  it  has  been  held,  that 
an  offer  to  pay  a  sum  of  money,  ''  if  the  plaintiff,"  who  claimed  a 
larger  sum,  ''would  accept  it  as  the  whole  balance  really  due,"  is 
not  a  valid  tender  («). 

Upon  the  same  principle,  a  tender  of  money  as  ''  all  that  was 
due  "  (0  ;  and  a  tender  of  a  sum  "  in  payment  of  the  half-year's 
rent  due  at  Lady-day  last "  (2t),  have  been  held  bad.    So,  a  tender  of 


(m)  Pinch  v.  Brook  (1834),  1  Scott, 
70. 

(n)  Hardhui  v.  Damiea  (1825),  2  C.  & 
P.  77.  In  th:it  case  Best,  C.  «J.,  said, 
that  '*  it  would  not  do,  if  a  man  said  I 
Lave  gdt  the  mcney,  but  must  go  a  mile 
to  fetch  it" 

(o)  Leatherdale  v.  Stoeepstone  (1828), 
8  C.  &  P.  842. 

{p)  Dickinson  v.  SJue  (1801),  4  Esp. 
65  ;  and  see  Bac.  Abr.  Tender  (B.  1) ; 
TJumuts  V.  Evans  (1808),  10  East^  101  ; 
10  R.  R.  229  ;  JCraus  v.  Arnold  (1822), 


7  Moore,  69. 

(q)  Per  Maule,  B.,  Bevans  t.  Rus 
(18;i9),  6  M.  &  W.  806,  309. 

(r)  Per  Erie,  J.,  Botoen  v.  Owen (1847), 
11  Q.  B.  131,  136. 

{s)  Evans  v.  Judkins  (1815),  4  Camp. 
156  ;  Strong  v.  Harvey  (1825),  8  Biug. 
304. 

(0  SuUon  y.  Hawkins  (1838),  8  C.  & 
P.  259. 

(u)  Marquis  of  Hastings  v.  Thorlcjf 
(1838),  id.  578. 
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a  quarter's  rent,  coupled  with  a  demand  of  a  receipt  to  a  particular  C.  XXIII.  s.  7. 
day, — the  contest  being,  whether  rent  was  due  for  one   or  two     /J'fjf^ 

quarters, — ^was  held  not  to  be  good  {x).     And  so,  where  the  tender 

was  made  in  these  terms, —  '*  I  offer  you  72.  16«.  8d.  as  the  balance 
of  352.,  and  I  demand  a  receipt  in  full ; "  it  was  held  to  be 
invaUd  {y). 

It  was  once  ruled,  that  the  debtor,  on  making  a  tender,  must;  Request  of 
not  insist  upon  having  a  stamped  receipt  for  the  money,  as  a  con-  '^^^P  ' 
dxtian  of  his  paying  it  {z)  ;  but  the  correctness  of  this  ruling  has 
been  doubted  (a) ;  and  where  a  debtor  made  a  tender  to  his  creditor, 
by  sending  him  a  cheque  inclosed  in  a  letter,  and  requesting  a 
receipt  in  return ;  this  was  held  not  to  invalidate  such  tender  (6). 
It  may  be  observed  that  the  lOSrd  section  of  the  Stamp  Act,  1891 , 
54  k  55  Yict.  c.  89,  now  imposes  a  fine  of  ten  pounds  on  any 
person  who,  in  any  case  where  a  receipt  would  be  liable  to  duty, 
refuses  to  give  a  receipt  duly  stamped. 

So  where  the  agent  of  A.  delivered  to  B.  the  following  letter : —  Amount  due 
"  I  have  sent  with  the  bearer  26Z.  5«.  l\d.  to  settle  one  year's  rent  ^^"^^  ' 
of  N. ; "  and,  on  doing  so,  the  agent  said  that  he  had  the  money 
with  him  to  pay ;  but  B.  refused  to  take  it,  saying  that  there  was 
more  due  to  him :  it  was  held  that  this  was  a  sufficient  tender  (c). 
So,  where  the  person  who  made  the  tender  said  to  the  plaintiff,  ^'  I 
am  come  with  the  amount  of  your  bill ; "  and  the  plaintiff  said,  ^'  I 
shall  not  take  it,  it  is  not  my  bill;  "  the  tender  was  held  to  be 
sufficient  (d).  And  where  the  defendant,  on  tendering  the  money, 
said  that  "  it  was  all  he  considered  due ; "  this  was  held  not  to 
vitiate  such  tender  (e). 

So  a  tender  of    so   much  money   "under  protest,"  is  not  a  Tender  under 
conditional  tender  (/),  and  is  good  in  law,  so  long  as  no  condi-^"^^' 
tion  be  imposed  {g).     And  so,  if  the  condition  be  one  to  which  the  Stueliffc 
creditor  has  no  right  to  object,  e.g.,  if  the  condition  were,  "  I  will 
pay  the  money  if  you  will  take  it  up,"  or  the  like,  this  will  not 
invalidate  the   tender  (h).     And,  in  some  cases,  the  question  as 
to  whether  a  tender  was  made  conditionally,  is  one  entirely  for  the 
jury  (t). 


(x)  Fiiich  V.  MUler  (1848),  6  C.  B. 
428. 

(y)  Foord  v.  Noll  (1842),  2  Dowl.,  N. 
8.  617. 

{z)  Per  Lord  Kenyon,  C.  J.,  Cole  v. 
Blake  (1793),  Peake,  238. 

(a)  See  Richardson  v.  Jackson  (1841), 
8  M.  &  W.  298. 

{b)  Jones  v.  Arthur  (1840),  8  DowL 
442. 

(0  Bowen  v.  Owen  (1847),  11  Q.  B. 
131. 

(rf)  Henwood  v.  Oliver  (1841),  1  Q.  B. 


409. 

{e)  Robinson  v.  Ferreday  (1839),  8  C. 
k  P.  752. 

(/)  Scott  V.  Uxbridge^  <fcc.,  Rail.  Co, 
(1866),  L.  R.,  1  C.  P.  596  ;  Manning  v. 
Lunn  (1845),  2  0.  &  K.  13. 

(gr)  Oreenwood  v.  Sutdiffe^  [1892]  1 
Ch.  1,  C.  A. 

(A)  Per  Maale,  B.,  Bevans  v.  Rees 
(1839),  6  M.  &  W.  306,  309. 

(i)  Eckstein  v.  Reynolds  (1837),  7  A. 
&  E.  80  ;  Marsden  v.  Goode  (1845),  2  C. 
&  K.  133. 
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c.  XXIII.  8.  7. 

Terider 
(Mode  of). 

Tender  in 
coin. 


Silver  up  to 
40«. 

Tender  in 
Bank  of 
England  notes 
above  61. 


Tender  in 
country  notes, 
or  cheque. 


Eifect  of 
creditor  not 
objecting  to 
tender. 


The  common  law  requires  that  a  tender  shall  be  made  in  the 
current  coin  of  the  realm;  or  in  foreign  money  legally  made 
current  by  proclamation  (fc)  ;  and  by  the  Coinage  Act,  1870,  33  & 
84  Vict.  c.  10,  a  tender  of  money  in  coins  issued  by  the  Mint  and 
not  called  in  by  proclamation  or  of  less  than  the  current  weight 
is  a  legal  tender,  in  the  case  of  gold  up  to  any  amount,  but  in  the 
case  of  silver  up  to  forty  shillings  only,  and  in  the  case  of  bronze 
coins  up  to  one  shilling  only. 

By  the  Bank  of  England  Act,  1833,  8  &  4  Will.  4,  c.  98,  s.  6,  "  a 
tender  of  a  note  or  notes  of  the  Governor  and  Company  of  the  Bank  of 
England,  expressed  to  be  payable  to  bearer  on  demand,  shall  be  a 
legal  tender,  to  the  amount  expressed  in  such  note  or  notes,  and 
shall  be  taken  to  be  valid  as  a  tender  to  such  amount,  for  all  sums 
above  Jive  pounds,  on  all  occasions  on  which  any  tender  of  money 
may  be  legally  made,  so  long  as  the  Bank  of  England  shall  continne 
to  pay  on  demand  their  said  notes  in  legal  coin." 

But  even  at  common  law,  a  tender  ill  Bank  of  England  notes  (2), 
or  in  provincial  or  country  banker's  notes  (m),  or  by  a  draft  or  cheque 
on  a  banker  (n),  is  valid,  if  the  creditor  do  not,  at  the  time,  objeet 
to  receive  such  notes  or  cheque  as  payment,  on  account  of  their 
qimlity,  but  object  to  the  amount  only. 

The  creditor's  conduct  at  the  time  of  the  tender  may,  in  any  case, 
deprive  him  of  the  right  to  object  thereto.  Thus  if,  at  the  time  the 
tender  is  made,  the  creditor  objects  to  it  simply  on  the  ground  of  the 
insufficiency  of  the  amount  tendered,  he  cannot  afterwards  object  to 
it  on  account  of  anything  in  the  mere  form  of  the  tender  (o). 


Effect  of  a 
prior  or 
subsequent 
demand. 


(g)  Effect  of  Prior  or  Sviseqtient  Demand. 

The  principle  of  the  defence  of  tender  is,  that  the  defendant  has 
always  been  ready  to  perform,  entirely,  the  contract  on  which  the 
action  is  founded ;  and  that  he  did  perform  it,  as  far  as  he  was  able, 
by  tendering  the  requisite  money,  the  plaintiff  himself  having 
precluded  a  complete  performance,  by  refusing  to  accept  it  (p) ;  and 
therefore,  if  the  plaintiff  can  show,  that  an  entire  performance  of 
the  contract  was  demanded  and  refused,  at  any  time  when,  by  the 
terms  of  it,  he  had  a  right  to  make  such  a  demand,  he  will  avoid 
the  plea,  whether  such  demand  and  refusal  took  place  before  or 
after  the  tender. 


(it)  Bac.  Abr.  Tender  (B.  2) ;  Case  of 
Mixed  Monies  (1604),  Davys,  18. 

{I)  Wright  V.   JRccd  (1790),  8  T.  R. 
554 ;  £q.  Ca.  Ab.  319. 

(m)  Folglass  v.  Oliver  (1881),  2  C.  &  J. 
15. 

(n)  Jones  y.  Arthur  (1840),  8  Dowl. 


442.  % 

(o)  RicMardsm  \,  Jaeksm  (1841),  8  M. 
k  W.  298  ;  Bull  v.  Parker  (1842),  2 
Dowl.,  N.  S.  345. 

{p)  Per  Cur.  Diactm  r.  Clark  (1848), 
5  C.  B.  865,  377. 
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And  a  snbseqnent  application  to,  and  refasal  by  one  of  two  joint  C.  XXIII.  8.7, 
debtors,  is  sufficient  for  this  purpose  (q).  (E^^f 

Nor  is  it  in  all  cases  necessary,  that  such  demand  and  refusal     prior  or 
should  have  been  of  the  precise  sum  tendered.     Thus,  if  a  sum  of  "*^^^'^^^' 
money  be  due  on  an  entire  contract,  and  the  creditor  demand  the  ^^^^^  the  de- 
whole  sum  originally  due  thereon,  and  payment  thereof  be  refused ;  of  more  than 
a  subsequent  tender  of  part  thereof  is  bad,  notwithstanding  that,  by  ^"  tendered. 
part  payment  or  otherwise,  the  debt  may  have  been  reduced,  in  the 
interim,  to  the  sum  tendered  (r). 

But  if  the  amount  demanded  were  made  up  of  the  sum  due  under 
the  contract  on  which  the  action  is  brought,  and  of  some  other 
debt  due  from  the  defendant  to  the  plaintiff,  the  fact  of  there  having 
been  a  demand  and  refusal  of  such  larger  sum,  will  not  invalidate  a 
tender  of  the  sum  actually  due  on  such  contract  («).  This  latter 
principle,  however,  would  seem  to  apply  only  where  the  larger 
sum  is  demanded  generally ;  for  if  it  were  explained  to  the  defen- 
dant, at  the  time,  how  the  amount  demanded  was  made  up,  the 
transaction  would  then  amount  to  a  simultaneous  demand  of  the 
several  debts,  so  as  to  negative  the  averment  of  readiness  as  to 
each  (t). 

A  demand  and  refusal  wUl  not  defeat  a  tender,  unless  such  By  whom  the 
demand  be  made  by  some  person  who  has  authority  to  receive  the  b^'^^de."" 
money  for  the  creditor,  and  give  the  debtor  a  discharge.      Thus, 
although  a  demand  by  the  plaintiff's  solicitor  may  be  sufficient,  yet 
a  demand  by  the  solicitor's  clerk  is  not  (u).     Nor  can  the  creditor,  Not  by  letter, 
after  a  tender  has  been  made,  defeat  its  effect,  by  a  subsequent 
application  for  the  money  by  letter;  but  a  personal  demand  should 
be  made  on  the  debtor,  to  give  him,  at  the  time  of  the  demand,  an 
opportunity  of  paying  the  debt  (x). 


Sect.  8. — The  Statutes  of  Limitation. 

(a)  In  General. 

The  period  within  which  an  action  may  be  brought  is  regulated  No  limitotiou 
entirely  by  statute,  the  mere  lapse  of  time  not  being,  at  common  f^w.^"""**'* 
law,  pleadable  in  bar  thereof. 

iq)  Peirse  v.  BwoUs  (1816),  1  Stark.  6  C.  B.  86f,  overruling  Tyhr  v.  Blaml 

823 ;  18  R.  R.  775.  (1842),  9  M.  &  \f.  338. 

(r)  IHacn  v.  Clark  (1848),  5   C.   B.  {t)   IHxojl  v.   Clark  (1848),   5  C.  B. 

365  ;  Searles  y.  Sadgrave  (1855),  5  £.  &  365,  378. 

B.  639 ;  Cotton  v.  Oodtvin  (1840),  7  M.  [u)   Coles   ▼.  Bell    (1808),   1    Cani]i. 

k  W.  147.  478,  n.  ;  10  R.  R.  781,  n. 

(»)    Brandon    v.    NewiTigton    (1842),  (aj)   Per  Abbott,   C.   J.,  Edtoards  v. 

3  Q.  B.  915  ;  Hesketh  v.  FawceU  (1843),  Yates  (1826),  Ry.  k  M.  860. 
11  M.  k  W.  356  \  Dixon  y.  Clark  (1848), 
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C.  XXIII.  8. 8. 

SUUnUB  of 
Limitati'in 
[in  general), 

Frinciplefi  on 
which  limita- 
tion founded. 


Statute  of 
James. 

Six  yean*' 
limitation. 


Its  effect. 


lien  not 
extinguished. 


To  what 
actious  it 
appiies. 


The  reasons  on  which  limitationB  of  actions,  in  general,  are. 
founded,  are  thus  stated  by  Pothier  (y) : — 

/'  The  prescription  is  founded,  first,  upon  a  presumption  of  a 
payment,  or  release,  arising  from  length  of  time  ;  as  it  is  not  com- 
mon for  a  creditor  to  wait  so  long,  without  enforcing  payment  of 
what  is  due ;  and, — as  presumptions  are  founded  upon  the  ordinary 
course  of  things,  ex  eo  qvod  plerumque  Jit, — the  laws  have  formed 
the  presumption  that  the  debt  was  acquitted  or  released.  Besides, 
a  debtor  ought  not  to  be  obliged  to  take  care  for  eTer  of  the  acquit- 
tances which  prove  a  demand  to  be  satisfied ;  and  it  is  proper  to 
limit  a  time,  beyond  which  he  shall  not  be  under  the  necessity  of 
producing  them.  Secondly,  it  is  also  established  as  a  punishment 
for  the  negligence  of  the  creditor.  The  law  having  allowed  him  a 
time  to  institute  his  action,  the  claim  ought  not  to  be  received  wheu 
he  has  suffered  that  time  to  elapse." 

The  Limitation  Act,  1683,  21  Jac.  1,  c.  16,  s.  3,  enacts,  ''  that 
all  actions  of  account  {z),  and  upon  the  case,  and  all  actions  of  debt 
grounded  upon  any  lending  or  contract,  without  specialty,  and  all 
actions  of  debt  for  arrearages  of  rent,  shall  be  commenced  and  sued, 
tuithin  six  years  next  after  the  cause  of  stu:h  action  or  suit,  and  not 
after"  The  ordinary  action  for  unliquidated  damages  for  breach  of 
contract  is  an  action  on  the  case  within  this  enactment. 

But  this  statute  does  not  discharge  or  extinguish  the  debt,  it 
only  bars  the  remedy  (a)  ;  and,  accordingly,  it  is  held,  that  a  lien 
in  respect  of  the  debt  is  not  destroyed,  though  the  remedy  by 
action,  to  recover  the  debt  itself,  may  be  gone  (b).  Upon  the 
same  ground  it  is  that,  as  we  shall  see  presently,  the  demand  may 
be  revived  by  the  debtor's  subsequent  promise  or  acknowledgment, 
without  any  new  consideration. 

The  statute  of  James  applies  to  all  actions  upon  written  or  verbal 
contracts,  for  the  recovery  of  debts  or  damages,  whether  the  claim 
be  made  at  law  or  in  equity  (c).  So  it  applies  to  an  action  of  debt 
for  a  penalty,  due  under  a  bye-law  made  by  virtue  of  a  charter  {dj. 


(y)  On  Obi.,  by  Evans,  70I.  i.  451, 
and  see  per  Abbott,  C.  J.,  BaUley  v. 
Faulkner  (1820),  8  B.  &  Al.  288,  292 ; 
per  Bayley,  J.,  id.  293  ;  and  see  Cnr., 
Rhodes  V.  Smeihursi  (1840),  6  M.  &  W. 
351.  366,  Ex.  Ch. 

(2)  An  exception  for  ''accounts  con- 
cerning the  trade  of  merchandize  between 
mei^chant  and  merchant,  their  factors 
and  servants,"  is  abolished  by  the  Mer- 
cantile Law  Amendment  Act,  1856,  19  k 
20  Vict.  c.  97,  8.  9,  which  fixes  the  same 
six  years'  limit  for  such  actions. 

(a)  Per  Our.,  Biggins  v.  ScoU  (1881), 
2  B.  &  Ad.  413,  414. 

(6)  Per  Lord  Eldon,  C.  J.,  Speara  v. 


^ar^2ey (1800),  3  Esp.81,82  ;  6  R.  R.  814. 
{c)  Bac.  Abr.,  LimitaHon  of  AeUont, 
D.  2,  4.  And  where  a  court  of  common 
law  would,  under  the  Statute  of  Limita- 
tions, refuse  to  enforce  a  legal  right, 
after  the  lapse  of  six  years  from  the 
accruing  of  the  cause  of  action,  a  oonrt 
of  equity  will,  where  relief  is  asked  for 
under  similar  circumstaneea,  tdopt  the 
principle  of  the  statute,  and  refuse  to 

rut  such  relief;  Knox  v.  Oye  {IS72), 
R. ,  5  H.  L.  656  ;  and  see  Barton  v. 
liorth  StafonUhire  RaU.  Co.  (1888),  38 
Ch.  D.  458. 

(«0    Toba/xo-pipe     Makers    T.    Lodo" 
(1851),  16  Q.  B.  765. 
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.  And  if  an  action  be  brought  in  one  of  our  Courts,  for  a  debt  which  C.  XXIII.  a.  8. 
was  incurred  and  accrued  due  in  a  foreign  country,  or  in  Scotland ;     f^^-^^ 
the  English  Statute  of  Limitations  may  be  pleaded  in  bar  of  stich  {in  general), 
action,  although,  by  the  law  of  the  country  in  which  the  debt  was 
incurred,  the  period  of  limitation  may  not  have  expired  (e). 

Money  left  with  a  banker  in  tbe  ordinary  way  on  current  account,  Money  loft 
is  in  law  money  lent  to  him,  the  contract  being  in  law  merely  a  for  six  years 
contract  of  loan  to  the  banker  with  the  superadded  obligation  upon  unrecoverable. 
him  to  honour  the  customer's  cheques.     Therefore  the  eflfect  of  the  ^^^  ^'  ^^' 
statute  is  that  if  such  money  be  left  with  the  banker  for  six  years 
without  any  payment  by  him  of  the  principal  or  allowance  of 
interest,   the   right    of   the   customer  to   recover  the   money  is 
barred  (/).      So  it  was  held  in  Pott  v.  Clegg  (/),  the  principle  of 
which  case  appears  to  be  the  same  as  that  of  a  case  shortly  after- 
wards decided  by  the  House  of  Lords  (g). 

By  the  Mercantile  Law  Amendment  Act,  1856,  19  &  20  Vict.  c.  Mercantile 

T  A  1 

97,  fl.  9,  "  no  claim  in  respect  of  a  matter  which  arose  more  than  nj^nt  ^?^ ' 

six  years  before  the  commencement  of  the  action  or  suit,  shall  be 

enforceable  by  action  or  suit,  by  reason  only  of  some  other  matter 

of  claim  comprised  in  the  same  account,  having  arisen  within  six 

years  next  before  the  commencement  of  such  action  or  suit."    And 

the  words,  "matter  of  claim  comprised  in  the  same  account,*' 

which  occur  in  this  section,  have  been  construed  to  mean,  matter 

of  claim  "which  would  have  been  comprehended  in,''  or  have 

formed  an  item  in  the  account  in  qaestion  (h).     So  that,  where  a 

partnership  had  been  dissolved  by  the  death  of  one  of  the  partners 

in  1854 ;  and,  in  1864,  the  executor  of  the  deceased  partner  filed  a 

bill  against  the  surviving  partner  for  an  account ;  it  was  held  that 

the  suit  was  barred,  although,  within  six  years  before  bill  filed,  the 

defendant  had  received  from  one  H.  a  large  sum  of  money  in 

respect  of  a  debt  due  from  him  to  the  partnership  (i). 

By  s.  7  of  the  Statute  of  James,  "  if  any  person  or  persons  Case  of  plain- 
that  is  or  shall  be  entitled  to  any  such  actions  of  accounts,  or  J^j^^jjfy'^ 
actions  of  debts,  shall  be,  at  the  time  of  any  such  cause  of  action 
given  or  accrued,  fallen  or  to  come,  within  the  age  of  twenty-one 
years,  feme  covert,  non  conipos  mentis,  imprisoned,  or  beyond  the 
seas  (k),  such  person  or  persons  shall  be  at  liberty  to  bring  the 

(e)  Ante,  p.  127.  {h)  Per  Lord  Westbury,  Knox  y.  Gye 

(/)  PoU  V.  Clegg  (1847),  16  M.  k  W.  (1872),  L.  R.,  6  H.  L.  666,  673. 

821.  (t)  Knox  y.  Gye  (1872),  L.  R.,  6  H.  L. 

(g)  In  Paget  v.  FoUy  (1848),  2  H.  L.  C.  656. 

28,  where  the  precise  point  decided  was  {k)  By  3  &  4  WiU.  4,  c.  42,  8.  7,  "no 

that  the  customer  would  have  no  equity  part  of  the  United  Kingdom  of  Oreat 

to  recover  the  money.  Britain  and  Ireknd,  nor  the  Islands  of 
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C.  XXIII. 6. 8.  same  actions,  so  as  they  take  the  same  within  sach  times  as  are 
Limit^im  ^®^°'®  limited,  after  their  coming  to  or  being  of  full  age,  discovert, 
{in  general),   of  sane  memory,  at  large,  and  returned  from  beyond  the  seas,  as 

other  persons  having  no  such  impediment  should  have  done." 

Wluit  caaes  An  action  for  unliquidated  damages  is  within  the  saving  clause 

exception.*'       1^  ^^^^  section  (Z).     If  a  party,  who  is  under  disability  when  the 

cause  of  action  accrues,  commences  an  action  after  the  six  years 

have  elapsed,  but  during  the  continuance  of  the  disability,  the 

operation  of  the  statute  is  barred  by  this  section  (2).      So,  where  a 

married  woman,  being  an  administratrix,  lent  part  of  the  assets  to 

her  husband,  and  took  a  promissory  note  from  him  and  a  surety 

for  the  amount ;   it  was  held,  that  she  had  six  years  after  her 

husband's  death  virithin  which  she  might  sue  the  surety  (m).    And 

so,  if  a  plaintiff  be  under  disability  at  the  time  of  action  accruing, 

he  may  sue  at  any  time  before  the  period  of  disability  expires,  or 

within  the  limited  time  thereafter  (n). 

Diftibility  But  in  order  to  bring  a  party  within  the  saving  clause  of  the 

whf  u  WW  or  '^^  section,  the  disability  must  exist  when  the  cause  of  action 

totiou  aitkse.    arose ;  and  where  the  time  has  once  begun  to  run,  no  subsequent 

disability,  however  involuntary,  will  suspend  its  operation  (o). 

CR<«or»evoi^      So,  if  there  be  seTeral  joint  creditors  or  claimants,  but  all  of 

ol«iu)«nu».       them  are  not  under  disability  when  the  right  of  action  accrues, 

the    action    must    be  commenced  vrithin    six    years   from  that 

period  (p). 

B»injt  Wyoud      And  now,  by  the  Mercantile  Law  Amendment  Act,  1856,  19  & 

!!T  ^r  !\*'!! ,.  '^0  Yict^  c.  97,  8- 10,  the  &ct  of  the  claimant,  or  of  one  or  more  of 
an^h »» wot  now  '  '  ^  ' 

«  aivtbiUty,  several  claimants,  being,  at  the  time  the  cause  of  action  or  sait 
accrues,  htr^mi  the  seat  or  in  prison,  does  not  entitle  him  or  them 
to  any  time  within  which  to  commence  such  action  or  suit,  beyond 
the  period  fixed  for  the  same  by  the  21  Jac  1,  c.  16,  e.  8. 
R^iV  ni  t)!^'  Under  the  statute  of  Jiunes^  it  was  held,  that  where  the  plaintiff 
STJttJi.  ^'"'^  ^  /orWi/Hrr.  he  had  six  years  for  l»nging  his  action,  after  his 
first  coming  to  this  countrr  \(/K  And  so  where  an  Englishman 
was  abroad  at  the  lime  the  right  of  action  accrued,  and  died  without 
nMumiug  to  this  coonlzr ;  ii  was  said  to  be  questionable  whether, 
iu  such  a  case*  the  execuu>rs  migfai  not  sue,  at  any  time  within  six 


$dr^.  »vY  «v  \*Ia»Jb  •ct:*krva;  ^^  4atT  of  ■     IVr    Cbt.,   ffrmfrmif    r.   Senopt 

Th,'».  S^v^  wrt  v^  :b*  icraiaxcK  o^  i»        1^4^  .  I;S  ^.   R  50»,  512  ;  JSAeda  r. 
Ml  e*5Y,  *ist*:  Nf  i««aNd  ^>  Se  hn:md      .Swfitskntf   lS4v  .  «  M.  4  W.  351,  356, 


1.  s\  I*.  i?    rtrry  t.  Jmtam  (irW),  4  T.  B. 


5^1:?^  (    ArtAtnt   T.  Owmtwtf   11770,    S 

•N'   .Vv  W^i»T.  itv^Auv^  I$^V  3  &       W^rli^.   14S  :  L»/md  t.   JaaJirl     1&53, 
*  Ai.  4*r  :?    C    &  $U;    X 


\*' 


U     yfiu:  T.  Sar^Mtf  \I<M  .  5       .l>^^  ^  3  Eaek.  70Sl 
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years  after  their  right  accmed  (r).    But  it  would  seem  that,  since  C.XXIII.3.8. 
the  19  &  20  Vict.  c.  97,  s.  10,  the  time  within  which  the  executors,    ^'^^f, 
in  the  latter  case,  must  sue,  would  not  be  extended  by  the  fact  of  (in  genera/), 
the  testator  having  died  abroad.     And  it  would  also  seem,  that  the 
effect  of  that  statute  is  to  limit  the  period  within  which  a  foreigner 
must  sue,  to  six  years  from  the  time  at  which  the  cause  of  action 
accrued. 

By  the  statute  4  Ann.  c.  16,  s.  19,  persons  entitled  to  their  Case  of 
causes  of  action  by  the  statute  of  James,  shall  be  at  liberty,  if  the  beyond  seas* 
person  against  whom  the  cause  of  suit  exists  were,  at  the  time  of 
such  cause  of  action  or  suit  given  or  accrued,  fallen  or  come,  beyond 
the  seas  (s),  to  bring  the  said  action  against  such  person  after  his 
return  from  beyond  the  seas ;  so  as  they  take  the  same  after  his 
return  from  beyond  the  seas,  within  the  time  limited  by  the  statute 
of  James. 

It  has  been  held,  under  this  enactment,  that  if  the  defendant 
were  in  the  East  Indies  when  the  cause  of  action  accrued,  the 
plaintiff  may  sue  him  within  six  years  after  his  return  to  England, 
even  although  he  lived  for  six  years  in  the  East  Indies,  within  the 
jurisdiction  of  the  Supreme  Court  of  Calcutta  (t).  But  if  the 
debtor  once  return  to  this  country, — though  his  stay  here  be  but 
for  a  few  days,  and  the  fact  of  his  return  was  unknown  to  the 
creditor, — ^the  action  must  be  brought  within  six  years  from  the 
time  of  such  return  {u). 

So,  where  the  testator  resided  abroad  at  the  time  the  cause  of  Party  dying 
action  accrued,  and  died  abroad  ;  it  was  held  that  his  executor,  who  **>">a<^- 
resided  in  England,  might  be  sued  within  six  years  after  taking 
out  probate:  because,  although  the  injury  of  which  the  plaintiff 
complained  had  existed  more  than  six  years,  yet  he  had  no  cause 
of  action  until  there  was  some  person  within  the  realm,  against 
whom  the  action  could  be  brought;  and,  as  the  deceased  was 
never  in  England  after  the  cause  of  action  accrued  against  him, 
there  was  no  person  in  England  against  whom  the  plaintiff  could 
proceed,  until  the  defendant  took  upon  himself  the  execution  of 
the  will  (x). 

80  it  was  held,  under  the  statute  of  Anne,  that  if  a  right  of  Several  de- 
action  accrued  against  several,  and  one  of  them  was  beyond  seas,  Pendants. 


(r)  Per  Parke,  B.,  Townsetid  v.  Dea- 
etm  (1849),  3  Exch.  706,  711. 

(s)  Neither  Ireland  nor  the  Channel 
Islands  are  *'  beyond  seas"  within  this 
Act.  Mercantile  Law  Amendment  Act, 
1S56,  19  k  20  Vict.  c.  97,  s.  12. 

(0  WiUiains  v.  Jtmes  (1811),  18  East, 
439. 

{u)  Gregory  v.  Hurrill  (1826),  5  B.  & 


C.  341  ;  and  see  Towns  y.  Mead  (1855), 
16  C.  B.  128  ;  Holl  v.  Hadley  (1835), 
2  A.  &  £.  758.  The  plaintiff  inay  sue 
before  the  defendant's  return  ;  Forbes  y. 
Smith  (1855),  11  Exch.  161. 

{x)  Douglas  v.  Forrest  (1828),  4  Bing. 
686,  704  ;  and  see  Flood  v.  PatUratm 
(1861),  30  L.  J.,  Ch.  486. 
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C.  XXIII.  8. 8.  the  statute  did  not  run  until  his  return,  although  the  others  had 
Umikui^    never  been  absent  from  this  kingdom  (y). 
{in  (fewn-ai).       But  now,  bj  the  Mercantile  Law  Amendment  Act,  1856, 19  &  20 

19  k  20  Vict.  ^^^^-  ^'  ^'^f  ^-  ^^'  ^^^  ^^™^  ^^  limitation  will  run,  as  to  any  one  or 
c.  97, 8. 11.  more  of  several  joint  debtors,  who  shall  not  be  beyond  seas  at  the 
time  the  cause  of  action  or  suit  accrues,  although  some  other  or 
others  of  them  is  or  are  beyond  seas  at  that  time ;  and  a  judgment 
recovered  against  the  former  shall  not  be  a  bar  to  any  action  or 
suit  against  the  latter,  after  his  or  their  return  from  beyond  seas. 


£tr<jct  of  the 
death  of 
either  party. 


A  cause  of  action  cannot  be  said  to  exist  if,  at  the  time  it 
accrues,  there  be  no  person  in  existence  who  is  capable  of  suing 
thereon.  And,  accordingly,  in  an  action  by  an  administrator  upon 
a  bill  of  exchange  made  payable  to  the  intestate,  but  which  was 
not  accepted  until  after  his  death,  it  was  held  that  the  six  years 
did  not  begin  to  run  until  letters  of  administration  had  been 
granted  (2^). 

But  where  the  six  years  expired  in  the  lifetime  of  the  testator, 
and  no  action  was  brought  by  him,  the  statute  is  a  bar,  and  the 
executor  cannot,  by  any  proceeding,  defeat  its  operation  (a). 

So  where  the  testator  died  and  the  executor  proved  the  will 
mthin  the  six  years,  but  the  action  was  not  commenced  until 
after  the  six  years ;  it  was  held  that  the  statute  was  a  bar  to 
the  action,  although  it  was  found  as  a  fact,  that  the  executor 
had  commenced  it  within  a  reasonable  time  after  the  testator's 
death  (6). 

Nor  is  it  any  answer  to  a  plea  of  the  Statute  of  Limitations,  that, 
after  the  cause  of  action  accrued,  and  after  the  statute  had  began 
to  run,  the  debtor  within  the  six  years  died ;  that,  by  reason  of 
litigation  as  to  the  right  of  probate,  an  executor  of  his  will  was  not 
appointed  until  after  the  expiration  of  the  six  years ;  and  that  the 
plaintiff  sued  as  such  executor  within  a  reasonable  time  after  pro- 
bate granted  (c). 

Where,  however,  the  testator  had  brought  an  action  within  the 
six  years,  and  it  was  abated  by  his  death,  the  executor  had  a 
reasonable  time — semble,  a  year — after  the  testator's  death,  to  com- 
mence a  new  action,  and  thereby  take  the  case  out  of  the  statute, 
aUhough  the  six  years  might  have  elapsed  before  such  fresh  pro- 
ceedings were  taken  (d). 


(y)  Fannin  v.  Anderson  (1845),  7  Q. 
B.  811. 

(2)  Murray  v.  The  East  India  Com' 
pany  (1821),  6  B.  &  Al.  204  ;  24  R.  R. 
825 :  and  sec  Atkinson  r.  Bradford 
Building  Society  (1890),  25  Q.  B.  D.  377. 

(a)  Bex  V.  Morrell  (1818),  6  Price,  24. 


(ft)  Penny  v.  Briee  (1865),  18  C.  B., 
N.  S.  393. 

(c)  Rhodes  V.  Smethurst  (1840),  6  K. 
&W.  851,  Ex.  Ch.;  S.  C,  4  M.  &  W.  42. 

{d)  See  Bui.  N.  P.  150 ;  and  the  cases 
cited  per  Cur.,  Bhodes  y.  Smethunl 
(1840),  6  M.  &  W.  868,  Ex.  Ch. 
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For  by  the  equity  of  the  statute  where  an  action  was  commenced  C-  XXlII.  s.  8. 
within  the  period,  and  the  defendant  died,  the  plaintiff  had  a  right    |J^^ 
to  bring  a  new  action  against  the  executor  and  administrator,  if  he  {in  general). 
did  BO  within  a  reasonable  time.    And  neither  the  Common  Law 
Procedure  Act  nor  the  Judicature  Acts  and  rules  thereunder, 
abolishing  abatement  (e),  have  affected  the  statute  ;  and  a  plaintiff 
who  had  issued  a  writ  within  the  period  against  a  testator  was  able 
to  issue  a  fresh  writ  against  his  executors,  notwithstanding  the 
intermediate  expiration  of  the  period,  and  although  the  first  writ 
was  never  served  (/). 

And  so  where  the  defendant  died  intestate,  the  plaintiff  had,  a 
reasonable  time  after  the  grant  of  letters  of  administration,  to  com- 
mence a  fresh  action  against  the  administrator  ( ^ ). 

An  executor  is  not  bound  to  avail  himself  of  a  Statute  of  Limita-  Execator  not 
tion  in  an  action  by  a  creditor  of  the  testator,  but  can  pay  a  statute-  p^^^  statute. 
barred  debt  without  being  guilty  of  a  devastavit  (h).     But  this  is 
an  anomalous  principle  not  to  be  extended,  and  it  was  held  in 
Midgley  v.  Midpley  (t)  that  the  executor  cannot  pay  a  statute-  Miduley  v. 
barred  debt  after  it  has  been  judicially  declared  by  a  court  of 
competent  jurisdiction  to  be  barred.      It  is  doubtful,  moreover, 
whether  he  can  pay  any  statute-barred  debt  against  the  declared 
wish  of  his  co-executor  or  beneficiaries  (A). 

By  the  Law  Amendment  Act,  8  &  4  WiU.  4,  c.  42,  s.  3,  it  is  Limitation  of 
enacted,  that  all  actions  of  debt  for  rent  upon  an  indenture  o/ deeds,  &c.,  by 
demise^  all  actions  of  covenant  or  debt  upon  any  bond  or  other  ^  *^  ^j^-  *» 
speciaity,  and  all  actions  of  debt  or  scire  facias  upon  any  recog- 
nizance, and  also  all  actions  of  debt  upon  any  award  where  the 
submission  is  not  by  specialty,  or  for  dknjfine  due  in  respect  of  any 
copyhold  estates,  or  for  an  escape,  or  for  money  levied  on  any  fieri 
facias,  shall  be  commenced  and  sued  within  the  time  and  limitation 
hereinafter  expressed,  and  not  after  ;  that  is  to  say,  the  said  actions 
of  debt  for  rent  upon  an  indenture  of  demise,  or  covenant,  or  debt 
upon  any  bond  or  other  specialty  (Z),  actions  of  debt,  or  scire  facias 


(e)  R.  S.  C,  1888,  Ord.  XVII. 

(/)  Swindell  v.  BuUceley  (1886  18 
Q.  B.  D.  250,  C.  A. 

(jg)  Owrlewis  v.  Earl  Momington 
(1867),  7  K  &  B.  288;  S.  C,  27  L.  J., 
Q.  B.  489,  £z.  Ch.  And  the  same  rule 
was  held  to  apply  to  cases  under  8  &  4 
Will-  4,  c.  42,  ».  3 ;  Sturgia  v.  Darell 
(1859),  4  H.  &  N.  622  ;  S.  C,  6  H.  &  N. 
120,  Ex.  Ch. 

(A)  ffiU  V.  Walker  (1858),  4  K.  &  J. 

166. 

(t)  Midgley  v.  Midgley,  [1898]  8  Ch. 

282. 

(k)  See  id.,  per  Lopes,  L.  J.,  at 
p.  301. 


(Z)  An  action  for  calls  by  a  railway 
company,  under  the  Companies  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict  c.  16, 
ss.  25,  26,  is  an  action  on  a  speciaUy 
within  this  statute ;  Cork  and  Bandon 
Jiail,  Co.  V.  Ooode  (1853),  18  C.  B.  826. 
The  provisions  of  the  statute  8  &  4 
Will.  4,  c.  42,  s.  3,  are  now  reconciled 
with  those  of  the  8  &  4  Will.  4,  c.  27, 
s.  42,  by  its  beinff  held,  that  the  former 
apply  only  to  tno  remedy  against  the 
person ;  whilst  the  latter  apply  to  that 
against  the  land ;  Bunter  y.  ^'ockolds 
(1850).  19  L.  J.,Ch.  177;  Sims  v.  Thonuu 
(1840),  12  A.  &  £.  536,  556  ;  Ham/rey 
V.  Qery  (1849),  7  C.  B.  567  ;  Hartshome 
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C.  XXII'. 8.8. 

S'tUiUes  of 

LimUfUion 

(in  general). 

Twenty  years. 

Sect.  4. 
Saving  for 
infancy, 
lunacy,  &c. 


Sect.  5. 
Revival  of 
debt  by 
acknowled^;- 
meut  or  part 
payment. 


upon  recognizance  (m),  within  twenty  years  after  the  cause  of  snch 
actionsi  and  the  said  other  actions  within  six  years  after  the  cause 
of  such  actions. 

Sect.  4  enacts,  that  if  any  person  entitled  to  any  snch  actioD 
or  to  snch  scire  facias,  shall  be,  at  the  time  of  any  such  cause  of 
action  accrued,  mthin  the  age  of  twenty-one  years,  feme  covert,  non 
compos  mentis,  or  beyond  the  seas  (n),  then  such  person  may  bring 
the  same  actions,  so  as  to  recommence  the  same  within  such  times 
after  his  coming  to  full  age,  &c.,  as  other  persons  having  no  such 
impediment  should,  according  to  the  provisions  of  the  Act,  have 
done ;  and  '^  that  if  any  person  or  persons  against  whom  there 
shall  be  any  such  cause  of  action  is,  or  are,  or  shall  be,  at  the  time 
such  cause  of  action  accrued,  beyond  the  seas,  then  the  person  or 
persons  entitled  to  any  such  cause  of  action,  shall  be  at  liberty  to 
bring  the  same  against  such  person  or  persons,  within  such  times 
as  are  before  limited,  after  the  return  of  such  person  or  persons 
from  beyond  the  seas." 

Sect.  6  provides,  ''that  if  any  acknowledgment (o)  shall  hare 
been  made,  either  by  writing  signed  by  the  party  liable  by  virtue  of 
such  indenture,  specialty,  or  recognizance,  or  his  agent,  or  by  part 
payment  or  part  satisfaction  (jp),  on  account  of  any  principal  or 
interest  being  then  due  thereon,  it  shall  and  may  be  lawful  for  the 
person  or  persons  entitled  to  such  actions,  to  bring  his  or  their 
action  for  the  money  (q)  remaining  unpaid,  and  so  acknowledged  to 
be  due,  within  twenty  years  after  such  acknowledgment  by  writing, 
or  part  payment,  or  part  satisfaction  as  aforesaid ;  or  in  case  the 
person  or  persons  entitled  to  such  action  shall  at  the  time  of  sueh 
acknowledgment  be  under  such  disability  as  aforesaid,  or  the  party 
making  such  acknowledgment  be,  at  the  time  of  making  the  same, 
beyond  the  seas,  then  within  twenty  years  after  such  disability 
shall  have  ceased  as  aforesaid,  or  the  party  shall  have  returned 
from  beyond  seas  as  the  case  may  be ;  and  the  plaintiff  or  plaintiffs 
in  any  such  action  on   any  indenture,  specialty,  or  recognizance, 


V.  WcOeon  (1888),  6  Scott,  606 ;  Paget  v. 
Foley  (1836),  2  Bing.  N.  C.  679 ;  Man- 
ning V.  Phelps  (1854),  10  Exch.  69. 

(m)  It  will  be  observed  that  judgments 
are  not  mentioned.  As  to  the  limitation 
in  an  action,  or  scire  facias,  thereon,  see 
8  ft  4  Will.  4,  c.  27,  s.  40. 

(n)  Bein^  beyond  sea^  is  not  now  a 
disability,  m  any  case  within  s.  8  of  this 
statute  ;  19  &  20  Vict.  c.  97,  s.  10. 

(o)  An  acknowledgment  in  an  answer 
in  Chancery  is  sufficient  under  this 
section ;  Moodie  v.  Bannister  (1859), 
28  L.  J.,  Ch.  881.  As  to  the  eff'ect  of  a 
recital  in  a  deed,  as  an  acknowledgment, 


see  HowcuU  v.  Bon^r  (1849),  3  Exch. 
491  ;  and  Forsyth  v.  Bristowe  (1863), 
8  Exch.  716. 

(p)  It  has  been  held,  under  this  sec- 
tion, that  payment  of  interest  on  a  bond 
by  tenxnt  for  life,  prevents  the  statate 
from  bailing  the  action  against  those  in 
remainder;  Jioddam  v.  Morley  (1857), 
26  L.  J.,  Ch.  438  ;  Pears  v.  Laing  (1870), 
40  L.  J.,  Ch.  225;  and  see  JXbb  v.  fFaiier, 
[1893]  2  Ch.  429. 

{q)  This  does  not  extend  to  a  bond 
conditioned  for  replacing  stock  ;  Bltdr 
V.  Ormond  (1851),  17  Q.  B.  423,  487. 
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may,  by  way  of  replication,  state  snch  acknowledgment,  and  ihat  C.  XX  ill. ».  8. 
such  action  was  brought  within  the  time  aforesaid,  in  answer  to  a   t^^^^f 

plea  of  this  statute."  LimUalion), 

The  acknowledgment  is  sufficient,  though  not  given  until  after 
the  expiration  of  the  twenty  years  (r). 

Where  the  defendant  has  fraudulently  concealed  the  cause  of  Fraud  pre- 
action,  and  the  plaintiff  could  not  reasonably  have  discovered  it;  running, 
this  will  prevent  the  statute  running  (<)  aliter^  if  the  defendant 
himself  was  not  guilty  of  the  fraud  {t). 


(b)  From  what  Period  the  Limitation  is  to  be  Dated, 

The  Statute  of  Limitations  does  not  necessarily  begin  to  run  It  runs 
from  the  time  of  the  making  of  a  contract  or  promise ;  but  it  runs  puintiff 
from  the  time  when  the  plaintiff  might  have  brought  his  action  («).  °"^^  ^*^* 

Thus,  in  Reeves  v.  Butcher  (x),  the  plaintiff  lent  money  to  the  de-  cou^^ct  to 
fendant  for  five  years,  *'  subject  to  the  power  to  call  in  the  same  at  pay  money 
an  earlier  period  in  the  events  hereinafter  mentioned,"  the  defen-  _ 
dant  agreeing  to  pay  interest  quarterly,  and  the  plaintiff  not  to  call  Butcher. 
in  the  loan  for  five  years  if  the  defendant  should  regularly  pay 
interest,  and  it  being  provided  that  if  the  defendant  should  make 
default  in  any  quarterly  payment  of  interest  the  plaintiff  might  call 
in  the  principal.     It  was  held  (no  interest  having  been  paid)  that 
the  time  began  to  run  from  the  earliest  date  at  which  the  plaintiff 
could  have  sued,  i.e.,  twenty-one  days  after  the  first  instalment  of 
interest  became  due,  and  that  to  an  action  to  recover  principal  and 
interest,  commenced  within  six  years  from  the  end  of  the  five  years, 
the  Statute  of  Limitations  was  a  good  defence. 

So,  where  a  bill  of  exchange,  payable  at  a  future  day,  was 
drawn  for  the  amount  of  a  sum  of  money,  lent  by  the  payee  to  the 
drawer  at  the  time  of  drawing  the  bill ;  the  payee  was  allowed  to 
recover  the  money,  in  an  action  for  money  lent,  although  six  years 
had  elapsed  since  the  actual  advance  of  the  money ;  it  being  held 
that  the  statute  began  to  run  only  from  the  time  when  the 
money  was  to  be  repaid,  that  is,  from  the  time  when  the  bill 
became  due  (y). 

So,  where  a  promise  is  conditional,  e.g.,  where  a  party  promises  Conditional 
to  pay  a  sum  of  money  whenever  he  may  be  able ;  the  period  at  P^°^^^®* 

(r)  Sanders  v,  Sanders  (1881),  60  L.  (1871),  L.  R.,  6  C.  P.  206,  209. 

J.,  Ch.  867.  {x)  Reeves  v.  Butcher,  [1891]  2  Q.  B. 

(«)  Oibhs  V.  Gv4M  (1882),  9  Q.  B.  D.  609,  C.  A.,  approving  Hemp  v.  GarUmd, 

69,  C.  A.  supra. 

{t)  Armstrong  v.  Milbum  (1886),  64  (y)    Wittersheim    v.     Lady    Carlisle 

L.  T.  728,  C.  A.  (1791),  1  H.  31.  631  ;  and  see  Fryer  v. 

{u)  Per  Cur.,  Hemp  v.  Garland  (1843),  Boe  (1852),  12  C.  B.  437. 
4  Q.  B.  519,  624 ;   Wilkinsm  v.  VerUy 
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c.xxni.s.8. 

Ikfmees 
{SUUvUb  of 
LttnitcUion), 


Failure  of 
consideration. 


So1icitor*8 
bill. 


Factor. 


Ae  lietween 
partners. 


Principal, 
surf  t}',  and 
co-sureties. 


Indemnity. 


which  the  statute  begins  to  run,  is  that  of  the  promiser  becoming 
able  to  pay,  not  that  of  the  promisee  becoming  acquainted  with 
that  fact  (z). 

And  BO,  if  the  promise  be  to  do  a  thing  npon  request,  the  statate 
begins  to  run  only  from  the  request  (a). 

So,  in  an  action  for  money  had  and  received,  to  recover  the  con- 
sideration-money paid  on  the  grant  of  an  annuity,  the  statute  begins 
to  run,  not  from  the  time  the  money  was  paid,  but  firom  the  time 
at  which  the  annuity  was  avoided  (b). 

So,  in  the  case  of  a  solicitor  s  bill  for  prosecuting  or  defending 
an  action  or  suit,  the  six  years  are  to  be  reckoned  as  to  the  whole 
biU,  either  from  the  termination  of  the  action  or  suit,  or  from  the 
time  when,  by  giving  reasonable  notice  to  that  effect,  the  solicitor 
might  have  declined  to  proceed  further  with  his  chent^s  businesB, 
unless  the  latter  supplied  him  with  funds  (c). 

So,  if  goods  be  consigned  to  a  factor  for  sale,  an  action  does  not 
lie  against  him  for  not  CLCCounting,  until  after  demand  made  of  an 
account :  and  consequently  the  statute  runs,  in  such  a  case,  only 
from  the  time  of  the  demand  (d). 

While  the  partnership  is  subsisting,  the  Statute  of  LimitationB 
does  not  apply  to  any  claim  between  the  partners  (e). 

So  where,  upon  a  dissolution  of  partnership,  an  account  is 
stated  and  settled  between  the  parties,  and  a  balance  is  fonnd  to 
be  due  to  one  of  them ;  the  statute  begins  to  run,  in  respect  of 
such  balance,  from  the  time  of  the  stating  and  settlement  of  the 
account  (/). 

In  cases  between  principal  and  surety,  the  statute  begins  to  ran 
against  the  latter,  from  the  time  of  his  first  payment  in  ease  of  the 
principal.  But  as  between  one  co-surety  and  another,  the  statate 
does  not  begin  to  run  against  the  surety,  until  he  has  paid  more 
than  his  proportion  of  the  debt  for  which  he  and  his  co-surety  are 
jointly  liable  (g). 

In  the  case  of  a  contract  of  indemnity,  the  statute  does  not  begin 
to  run  until  the  lapse  of  six  years  from  the  actual  damnification  (h). 
And,   accordingly,   where  the  defendant  had  obtained  from  the 


(a)  See  per  Cur.,  Waters  v.  Earl  of 
Thanet  (1842),  2  Q.  B.  767,  769. 

(a)  Per  Twisden,  J.,  Buckler  v.  Moor 
(1672),  1  Mod.  89. 

{b)  Cotoper  v.  Oodmond  (1833),  9 
Bing.  748  ;  and  see  Churchill  v.  Bertrand 
(1842),  3  Q.  B.  568,  573. 

(c)  WhiUJuMd  V.  Xorrf  (1852),  7  Exch. 
691  ;  21  L.  J.,  Ex.  239 ;  and  §ee 
PhillipH  V.  BroadUy  (1846),  9  Q.  B. 
744  ;  Hothery  v.  Munnings  (1830),  1  B. 
k  Ad.  15. 

{d)   Topham    v.   Braddick    (1809),   1 


Tannt.  572  ;  10  R.  R.  610. 

(«)  Barton  v.  North  Staffordskin 
Bail,  Co.  (1888),  38  Ch.  D.  458,  citing 
Lindley  on  Partnersliip,  5th  ed.,  p.  510. 

(/)  Knox  V.  Oye  (1872),  L.  R.,  5  E 
L.  656  ;  Noyes  y.  Crawley  (1878),  10  CL 
D.  31. 

(o)  DoArUs  y.  Humphreys  (1840),  6  M. 
k  W.  158. 

{h)  Collinge  y.  Heywood  (1839),  9  A.  ft 
K  633  ;  Huntley  v.  Sanderson  (1833),  1 
C.  &  M.  467. 


Sect.  8. — The  Statutes  of  Limitation. 


683 


plaintiff,  the  loan  of  his  acceptance  for  40Z.,  payable  forty  days  C.XXIIl.s.8. 
after  date;  it  was  held  that  the  statute  began  to  ran  from  the    ig^^l^of 
time  the  bill  was  paid  by  the  plaintiff,  and  not  from  the  time  it  LimUation), 
became  dne  (i). 

Where  work  is  done  under  a  general  contract,  the  canse  of  Work  done. 
action  accmes,  and  the  statute  begins  to  run  so  soon  as  the  work 
is  done  {k).  But  where  work  is  done  on  the  terms  that  it  is  to  be 
paid  for  out  of  a  particular  fund,  the  statute  does  not  begin  to 
run  until  the  fund  in  question  has  come  to  the  hands  of  the 
defendant  {J). 

Where  goods  were  sold  at  six  months'  credit,  payment  to  be  Sale  on  credit. 
then  made  by  a  bill  at  two  or  three  months,  at  the  purchaser's 
option  ;  it  was  held  that  this  was  in  effect  a  nine  months'  credit ; 
and  consequently,  that  an  action  for  goods  sold  and  delivered,  com- 
menoed  within  six  years  from  the  end  of  the  nine  months,  was 
brought  in  time  to  save  the  statute  (m). 

When  money  is  lent  by  cheque,  the  statute  begins  to  run,  not  Money  lent 
from  the  time  when  the  cheque  is  given,  but  from  the  time  when  it  ^  *^  *^"*' 
is  cashed  by  the  bank  on  which  it  is  drawn  (n).     And  in  an  action 
on  a  cheque  time  runs  from  the  date  when  it  was  given ;  an  undated 
cheque  is  payable  at  once  (o). 

If  a  bill  or  note  be  payable  one  month  after  sight,  the  six  years  Bills  and 
are  to  be  calculated  from  the  expiration  of  a  month  after  present-  ^^^^'^' 
ment  (p).     So,  if  the  bill  or  note  be  payable  one  month  after 
demand,  the  limitation  begins  to  run  from  the  end  of  a  month 
after  an  actual  demand  of  payment ;  not  at  the  expiration  of  one 
month  from  the  date  of  the  bill  or  note  (g). 

But  if  a  promissory  note  be  made  payable  on  demand,  no  express 
demand  is  necessary ;  and  consequently,  in  such  a  case,  the  statute 
begins  to  run  from  the  date  of  the  note  (r). 

So,  as  between  the  indorsee  and  the  drawer  of  a  bill,  the  statute 
begins  to  run  against  the  former  from  the  date  of  the  bill,  and  not 
from  the  time  at  which  he  paid  it  to  his  indorsee  (8). 


(t)  Stynolda  v.  DoyU  (1840),  1  M.  & 
G.  758  ;  2  Scott,  N.  K.  45. 

(h)  Bmery  v.  Day  (1834),  1  C.  M.  & 
S.  245,  248. 

{I)  lU  KeMingUm  SUUion  Act  (1875), 
L.  R.,  20  Eq.  197. 

(m)  ffelpa  v.  WinterboUom  (1831),  2 
B.  &  Ad.  431  ;  Parke,  J.,  dub, 

(n)  Garden  v.  Bruce  (1868),  L.  R.,  3 
C  P   800 

(o)  In  re  Bethell  (1887),    84  Ch.   D. 

661. 

(p)  Holmes  v.  Kerriaon  (1810),  2 
Taunt.  323 ;  11  R.  R.  594. 

{q)  Th(yrpe  y.  Booth  (1826),  R.  &  M. 
388  ;  and  see  Jfatera  y.  Earl  of  Thaiut 
(1842),  2  Q.  B.  767,  769.     •*  But  where 


a  note  was  made  payable  '  three  months 
after  demand,'  without  any  reservation 
of  interest ;  an  indorsement  by  the  payee 
of  a  payment  of  interest  by  the  maker, 
was  held  to  be  evidence  of  a  demand 
having  been  made  at  the  time  of  such 
payment."  Brown  v.  Rutherford  (1880), 
14  Ch.  D.  687,  C.  A. 

(r)  NorUm  v.  Ellam  (1837),  2  M.  & 
W.  461  ;  as  to  the  effect  of  a  contem- 
poraneous written  agreement,  in  pie- 
venting  the  operation  of  the  statute,  in 
the  case  of  a  note  payable  on  demand, 
see  BarOand  v.  Jiikes  (1863),  1  H.  &  C. 

667. 

(8)  Webster  v.  Kirk  (1852).  17  Q.  B. 
944. 
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C.  XXIII.  8. 8.      j^^  Yfiih  respect  to  foreign  bills  of  exchange  it  is  now  decided, 
{StcUiOuof  ^^^  ^^  holder  of  such  a  bill  has  an  immediate  right  of  action 
LimUation).  thereon,  or  non-acceptance,  and  protest,  and  notice ;  and  does  not 
Foreign  bills,  acquire  a  fresh  right  of  action  on  non-payment  thereof,  when  due ; 
and  that,  accordingly,  the  statate  runs  against  him  from  the  former, 
and  not  from  the  latter  period  (t). 
Action  for  So,  the  statute  is  a  good  defence  to  an  action  by  a  landlord  for 

^^^  renty  against  a  person  who  was  once  his  tenant  from  year  to  year, 

but  who  has  not  occupied  the  premises  either  actually  or  construe- 
tively,  within  the  last  six  years,  or  paid  rent,  or  done  any  act  from 
which  a  tenancy  could  be  inferred,  although  such  tenancy  has  not 
been  determined  by  notice  to  quit  (u). 
After  accord  So,  where  a  cause  of  action  exists,  with  reference  to  which  the 
unexecute  .  pgj^jgg  enter  into  an  agreement  for  an  accord,  the  original  cause  of 
action  reviyes  if  such  accord  be  not  performed;  and,  on  non-per- 
formance thereof,  the  statute  will  be  held  to  run  from  the  accming 
of  such  cause  of  action  (x). 

In  special  The  gist  of  an  action  for  the  yiolation  of  a  special  contract,  is 

stetute'nnis     *^^  breach  of  such   contract,  and  not  any  resulting  or  collateral 

from  time  of    damage  which  may  be  occasioned  thereby ;  and,  consequently,  the 

broken.  Statute  runs  in  such  cases  from  the  time  when   the  contract  is 

broken,  and  not  from  that  at  which  any  damage  arising  therefrom 

is  sustained  by  the  plaintiff.    Although,  therefore,  such  damage 

accrue  within  six  years,  the  action  will  be  barred  by  the  statute,  if 

the  contract  were  broken  before  that  period. 

The  following  cases  will  illustrate  this  doctrine  : — 
A.,  under  a  contract  to  deliver  spring  wheat  to  B.,  dehTered 
winter  wheat;  and  B.,  having  again  sold  the  same  as  spring 
wheat,  was  compelled  by  action  to  pay  damages  to  his  vendee. 
B.  afterwards  sued  A.  for  his  breach  of  contract,  alleging  as 
special  damage  the  damages  so  recovered  against  him  :  and  it  was 
held  that,  although  the  special  damage  occurred  within  six  years 
before  the  commencement  of  the  action,  yet,  as  the  breach  of  the 
contract  with  A.  had  happend  more  than  six  years  before  that 
period,  the  Statute  of  Limitations  was  a  bar  (y). 

So,  in  Short  v.  McCarthy  (z),  the  defendant,  an  attorney,  was 
sued  for  negligence  in  making  a  search  at  the  Bank,  to  ascertain 
whether  certain  stock  was  standing  in  the  names  of  certain  persons. 

(t)  Whitehead  v.  PFalker  (1842),  9  M.  {y)  BaUley  v.  Faulkner  (1820X  8  B- 

&  W.  606.  &  Al.  28a  ;  22  R.  R.  890  ;  and  see  ^ioUH 

(u)  Leigh  v.  Thomlan  (1818),  1  B.  &  v.  Sympaon  (1857),  8  E.  &  R  844. 
Al.  625  ;  19  R.  R.  407.  (z)  ShoH  v.  McCarthy  (1820),  8  R  * 

{x)  IO:evcs  v.  Hcanie  (1836),  1  M.  &  AL  626  ;  22  R.  R.  603. 
W.  323. 


Sect.  8. — The  Statutes  of  Limitation.  685 

The  defendant's  promise,  his  negligence,  and  the  plaintiff's  loss,  ^•^^in.s.s. 
occnired  more  than  six  years  before  the  commencement  of  the    ,3?^"^ 

•^  .  {StcUtUes  of 

action;  bat  the  plaintiff  did  not  discover  the  injary  he  had  sustained  Limitation). 


till  within  six  years  :  and  it  was  held,  that  the  cause  of  action 
accrued  from  the  time  the  breach  of  duty  took  place,  although  the 
plaintiff  had  not,  at  that  time,  notice  thereof. 

So,  where  the  plaintiff  employed  the  defendant,  in  1808,  to  lay 
oat  money  for  him  in  the  purchase  of  an  annuity ;  and,  in  February, 
1814,  he  discoYered  that,  at  the  time  of  the  purchase,  the  security 
provide'd  by  the  defendant  was  void,  to  the  defendant's  knowledge ; 
t«nd  in  January,  1820,  the  plaintiff  sued  the  defendant  for  breach  of 
the  implied  promise  to  provide  good  security  ;  it  was  held  that,  as 
the  action  proceeded  upon  the  contract,  and  not  upon  the  fraud,  the 
statute  was  a  good  bar  (a). 

So,  in  HoweU  v.  Young  (6),  the  Court  applied  the  same  doc- 
trine to  an  action  against  an  attorney  for  not  using  due  care 
and  diligence,  in  ascertaining  whether  a  mortgage  would  be  a 
sufficient  security  to  the  plaintiff,  for  the  repayment  of  money  to 
be  advanced ;  although  the  insufficiency  of  the  security  was  not 
discovered,  until  long  after  the  occurrence  of  such  negligence; 
and  Bree  v.  Holbech  (c)  was  decided  upon  the  same  principle. 

And  in  the  case  of  a  bond  conditioned  for  the  performance  of  a  Bond  condi- 
series  of  acts  at  stated  times,  though  there  may  have  been  a  for-  ^^OTiiJanM  ** 
feiture  by  reason  of  the  non-performance  of  the  first   act  in  the  of  several 
series ;  yet,  if  default  be  made  in  the  performance  of  subsequent 
acts,  a  new  cause  of  action  arises  on  each  default,  and  the  statute 
runs  from  that  {d). 

It  was  clear  before  the  Judicature  Acts  that  fraud  could  not  be  Effect  of 
set  up  in  reply  to  a  plea  of  the  statute  {e) ;  but  in  equity  it  was  ^"!^^ 
otherwise  (/) ;  and  the  effect  of  the  Judicature  Acts  is  that  con- 
cealed fraud  and  the  absence  of  reasonable  means  of  discovery 
thereof  may  be  pleaded  in  reply  to  a  defence  of  the  statute.  So  it 
was  held  by  the  Court  of  Appeal  in  Gibbs  v.  Guild,  in  which  the 
action  was  for  damages  for  fraudulent  misrepresentation  by  a  pro- 
moter of  a  company,  whereby  the  plaintiff  was  induced  to  take  shares 
in  the  company  (g);  and  the  principle  of  this  case  would,  it  is 
submitted,  apply  to  an  action  upon  any  contract  itself  to  recover 
damages  for  the  breach  of  it ;  and  see  ante,  p.  802. 

(a)  Bnmm  v.  Howard  (1820),  2  B.  &  Q.  B.  428. 

B.  73.  ie)  See  the  caaea  cited  in  Gibba   y. 

(6)  Hmcell  v.  Young  (1826),  6  B.  &  C.  Chiild,  infra. 

259.  ( / )  Sec  Ecclesiastical  Commisaion^ra  v . 

(c) Breey,  ffolb€ch{l7Sl\ 2  Dougl.  664.  N.  E.  Bail.  Co,  (1877),  4  Ch.  D.  846. 

{d)  AmoU  V.  Holden  (1862),  18  Q.  B.  (g)  Qibba  ?.  Guild  (1882),  9  Q.  B.  D. 

693,  603  ;  Sandera  v.  Coward  (1846),  15  69,  C.  A.,  and  see  Armstrong  v.  Milbum 

M.  &  W.  48  ;  Blair  Y.Ornumd  (1861),  17  (1886),  64  L.  T.  728,  C.  A. 
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C.  XXIII.  8.8. 

DefemMs 
(Statutes  of 
Limitation). 

Lord  Tenter- 
den's  Act. 


Sect.  1. 

Acknowledg' 

ment 

by  signed 

writing. 


Payment. 

Joint  con* 
tractors. 


(c)  Revival  of  Remedy  by  Acknowledgment, 

We  have  already  said,  that  although  the  Statute  of  Limita- 
tions bars  the  remedy,  the  debt  itself  is  not  extinguished  thereby, 
and  that  the  debtor  may,  by  a  new  promise  to  pay,  reYive  his 
liability.  Before  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  an  oral 
admission  of  the  debt,  within  six  years,  was  held  to  be  sufficient  for 
this  purpose.  But  by  the  first  section  of  that  Act,  it  is  enacted, 
after  a  recital  of  part  of  the  statute  of  James,  and  of  the  correspond- 
ing Irish  Act,  10  Car.  1,  sess.  2,  c.  6,  and  that  "  various  questions 
had  arisen  in  actions  founded  on  simple  contract  as  to  the  proof  and 
effect  of  acknowledgments  and  promises  offered  in  evidence  for  the 
purpose  of  taking  cases  out  of  the  operation  of  the  said  enactments," 
that: — 

*'  In  actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple  oontmct^ 
no  acknowledgment  or  promise  by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out  of  the  operation 
of  the  said  enactments,  or  either  of  them  (A.),  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowUdgmjmt  or  promise  shall  be  made  or  con- 
tained by  or  in  some  tmting,  to  be  signed  by  the  party  chargeable  tkeriky;  hd(1 
where  there  shall  be  two  or  more  joint  contracton*,  or  executors^  or  ad- 
ministrators of  any  contractor,  no  such  joinJt  contractor^  eacecutor,  or  adminii- 
trator,  shall  lose  the  benefit  of  the  said  enactments,  or  either  of  them,  so  as  ti» 
be  chargeable  in  respect  or  by  reason  only,  of  any  written  achnotdedgmenl  or 
promise,  made  and  signed  by  any  other  or  others  of  them  : — ^provided  always  that 
nothing  herein  contained  shall  alter,  or  take  away,  or  lesseii  the  effect  of  any  paf- 
ment  of  any  principal  or  interest  made  by  any  person  whataoever  ; — pruvide«l 
also,  that  in  actions  to  be  commenced  against  two  or  more  such  joint  contrac- 
tors, or  executors,  or  administrators,  if  it  shall  appear  at  the  trial  or  otht-rwii^e 
that  the  plaintiff,  though  barred  by  either  of  the  said  recited  Acta,  or  this  Act, 
as  to  one  or  more  of  such  joint  contractors,  or  executors,  or  administrators,  shall 
nevertheless  be  entitled  to  recover  against  any  other  or  others  of  the  defendantd, 
by  virtue  of  a  new  acknowledgment,  or  promise,  or  otherwise,  judgment  mny 
be  given  and  costs  allowed  for  the  plaintiff,  as  to  such  defendant  or  defendants 
against  wh^ni  he  shall  recover,  and  for  the  other  defendant  or  defendants 
against  the  plaintifiV' 

Sect.  8  enacts,  that  '*  no  indorsement  or  memorandum  of  auy 
payment,  upon  any  promissory  note,  bill  of  exchange,  or  other 
writing,  by  or  on  the  behalf  of  the  party  to  whom  such  i)ayment  ihall 
be  made,  shall  be  deemed  sufficient  proof  of  such  payment,  so  as  to 
take  the  case  out  of  the  operation  of  either  of  the  said  statutes ;  " 
and  s.  4,  that  the  said  recited  Acts  and  this  Act  shall  apply  to 
any  debt  on  simple  contract,  alleged  by  way  of  set-off  on  the  part  of 
any  defendant,  either  by  plea,  notice,  or  otherwise. 


(A)  21  Jac  1,  c.  16. 


Sect.  8. — ^The  Statutes  of  Limitation. 
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This  Btatate,  it  has  been  said,  "did  not  intend  to  make  any G-^^^II-R-^* 
alteration  in  the  legal  construction  to  be  pnt  upon  acknowledgments    fsu^!!!u^of 
or  promises  made  by  defendants ;  but  merely  to  require  a  dififerent  Limiuuian). 
mode  of  proof,  substituting  the  certain  evidence  of  a  writing  signed  lutentioii  of 
by  the  party  chargeable,  for  the  insecure  and  precarious  testimony  tiiese  enact- 
to  be  derived  from  the  memory  of  witnesses.   To  inquire,  therefore, 
whether,  in  a  given  case,  the  written  document  amounts  to  an 
acknowledgment  or  promise,  is  no  other  inquiry  than  whether  the 
same  words  if  proved,  before  the  statute,  to  have  been  spoken    . 
by    the    defendant,   would    have    had  a  similar    operation    and 
effect  (i). 

The  modern  cases  upon  this  subject  have  satisfactorily  settled  What  a  suffi- 
the  principles  on  which  an  admission  of  the  debt,  after  the  lapse  of  Sdgment"*^^^ 
six  years,  is  allowed  to  take  it  out  of  the  operation  of  the  Statute 
of  Limitations. 

These  principles  are  chiefly  as  follow  : — 

First,  in  order  to  take  a  case  out  of  the  statute,  there  must  be 
either  an  express  promise  to  pay ;  or  an  acknowledgment  or  admis- 
sion of  the  debt,  in  terms  so  distinct  and  unqualified  that  a  protnise 
to  pay  on  request  may  be  reasonably  inferred  (A). 

Such  a  promise  to  pay  will  be  inferred  from  an  absolute  admis- 
sion of  the  debt,  although  such  admission  be  accompanied  with  a 
request  for  indulgence  (Z),  or  though  the  parties  may  differ  as  to 
the  amount  (m). 

So,  an  absolute  admission  of  some  debt  being  due  is  sufficient ; 
for  such  admission  may  be  coupled  with  evidence  to  prove  the 
amount  (n).  And  so  a  general  promise  to  pay,  not  specifying  any 
amount,  but  which  can  be  made  certain  as  to  the  amount  by 
extrinsic  evidence,  will  be  sufficient  (o). 

So  where  the  defendant,  having  been  called  upon  by  a  creditor, — 
who  was  the  holder  of  two  overdue  promissory  notes  made  by  the 
defendant, — for  a  statement  of  his  affairs,  made  out  an  account  in 
which  the  notes  were  inserted  as  a  debt  for  which  he  was  liable ; 
this  was  held  to  be  sufficient  to  take  the  case  out  of  the  statute  (j)). 


(i)  Per  Tindal,  C.  J.,  Haydon  v. 
WiUiams  (1830),  7  Bing.  163,  166. 

{k)  Smith  y.  Thome  (1852),  18  Q.  B. 
184,  Ex.  Ch. ;  and  see  Skeet  v.  Lindsay 
(1877),  2  Ex.  D.  314 ;  MUeheWa  claim 
(1871),  L.  B.,  6  Ch.  822;  Green  v. 
Ewnjiireys  (1884),  26  Ch.  D.  474,  C. 
A.  ;  Ourwen  v.  Millmm  (1889),  42  Ch. 
D.  424  (authority  of  solicitor) ;  Firth  v. 
SlingOy  (1888),  58  L.  T.  481. 

(I)  Cam/arth  v.  Smithard  (1859),  5  H. 
k  N.  18. 

(m)  CoUedge  v.  Horn  (1826),  3  Bin^. 
119 ;  Gardner  v.  M'Mdkon  (1842),  8  Q. 


B.  561,  568. 

(n)  See  Sidioell  v.  Mason  (1857),  2  H. 
&  N.  306. 

(o)  Per  Alderson,  B.,  Spang  v.  Wright 
(1842),  9  M.  &  W.  629,  683  ;  Ckealyn  v. 
DaXby  (1840),  4  Y.  &  C.  238  ;  Williams 
▼.  GHjJUh  (1849),  8  Exch.  335  ;  Diekm- 
son  Y.  Hatfield  (1831),  1  Moo.  k  Kob. 
141  ;  Lechvnsre  \\  Fletcher  (1833),  1  C.  & 
M.  628  ;  and  see  Edmonds  v.  Goater 
(1852),  21  L.  J.,  Ch.  290. 

(o)  HolTnes  v,  Mackrell  (1858),  3  C. 
B.,  N.  S.  789. 
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C.XXIIT.8.8. 

Deferuies 

(StattUea  of 

Limitation — 

Uwival  of 

Debt  by 

Acknnwlecfg' 

merU). 

Qualified 
acknow- 
ledgment. 


Uenewal 
of  bill. 


Canes  of  in- 
snffioieut 
acknowledg- 
ments. 


Bat  although,  where  there  is  an  oneqniyocal  acknowledgment, 
and  nothing  more,  a  promise  to  pay  may  and  ought  to  be  implied  ; 
yet  where  the  party  guards  his  acknowledgment,  this  implication 
will  not  arise  (q).  Thus,  although  there  be  the  most  distinct 
admission  of  the  debt,  yet  if  it  be  accompanied  by  a  refusal  to  pay, 
the  statute  will  not  be  barred ;  for  such  refusal  prevents  the  impli- 
cation of  a  promise  arising  from  the  acknowledgment  (r).  And  so, 
if  there  be  a  qualified  acknowledgment,  or  an  acknowledgment 
accompanied  by  a  conditional  promise  to  pay,  an  absolute  promise 
cannot  be  implied  therefrom  (s). 

The  giving  of  a  bill  or  note,  in  renewal  of  a  former  bill  or  note 
given  as  a  security  for  money  lent,  is  not  sufficient,  of  itself,  as  to 
the  original  demand  (t). 

And  so,  where  there  is  an  acknowledgment  which  primd  facie 
satisfies  the  statute,  but  other  evidence  is  given  which  shows  that 
the  document  was  drawn  up  for  a  dififerent  purpose,  a  promise  to 
pay  will  not  be  implied  therefrom  (u). 

It  is  impossible  to  lay  down  any  general  rule  which  will  govern 
all  the  cases  on  this  subject  (x) ;  and  it  would  not  be  consistent 
with  the  limits  and  object  of  this  work  to  cite,  at  length,  the 
various  decisions  which  have  taken  place  with  reference  thereto. 
But  the  following  cases  will  serve  to  show  the  leading  principles, 
on  which  acknowledgments  have  been  held  to  be  insufficient  to  bar 
the  operation  of  the  statute. 

In  A* Court  v.  Cross  (j/),  it  appeared  that  the  defendant,  on  being 
arrested  for  a  debt  more  than  six  years  old,  said,  "  I  know  that  I 
owe  the  money;  but  the  bill  I  gave  is  on  a  threepenny  receipt 
stamp,  and  I  will  never  pay  it : "  and  the  Court  held,  that  the 
defendant's  assertion,  ''  that  he  would  never  pay,"  repelled  the 
inference  of  a  promise,  and  neutralized  the  effect  of  the  acknow- 
ledgment, so  that  the  statute  was  not  barred. 

So  a  letter  by  the  debtor  to  creditor  asking  the  latter  to  make  out 
his  account,  and  then  writing  **  I  will  send  you  some  coin  as  soon 
as  I  can,"  is  not  sufficient  acknowledgment  (z). 

So,  in  Spong  v.  Wright  (a),  an  admission  in  the  following  terms  : 
— "  I  have  to  request  you  will  be  pleased  to  send  me  in  any  bill,  or 


(q)  See  Buckmaater  v.  Ruastll  (1861), 
10  C.  B.,  N.  S.  745. 

(r)  Per  Tiudal,  C.  J.,  LinUy  v.  Bmisor 
(1885),  2  Scott,  899,  403. 

(*)  Per  Tindal,  (J.  J.,  Linley  v.  Bonsor 
(1835),  2  Scott,  399,  403  ;  and  see  Evans 
y.  Simon  (1853),  9  £xch.  282  ;  KenneU 
V.  MUbwnJc  (1831),  8  Bing.  38. 

(0  FoHer  Y.  Datbber  (1861),  6  Exch. 
889  ;  20  L.  J.,  £x.  385. 

(m)  Crippa  y.  Davies  (1843),  12  M.  & 


W.  159, 169  ;  and  see  CoekrHl  v.  S^parkn 
(1863),  1  H.  ft  C.  699. 

{z)  Per  W^illiama,  J.,  Gardner  y. 
M'Mahon  (1842),  8  Q.  B.  561,  568  ;  and 
see  Oreen  y.  Humphreys  (1884),  26  Ch. 
D.  474,  C.  A. 

{y)  A'Cowi  y.  Cross  (1825),  3  Bins. 
828. 

(2)  InreBetheU  (1887:.  34  Ch.  D.  661. 

(a)  Spong  y.  JFrigkt  (1842),  9  11.  ft 
W.  629. 
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what  demand  you  have  to  make  on  me,  and,  if  just,  I  shall  not  give  C.  XXIII.  s.  s. 
you  the  trouble  of  going  to  law," — was  held  not  to  be  sufficient  to    (£^{f!!^  f 
take  the  case  out  of  the  statute.     So,  where  the  defendant  wrote  to   LimUation). 


the  clerk  of  the  plaintiff  as  follows  : — "  I  will  not  fail  to  meet  the  Acknowled^- 
plaintiff  on  fair  terms,  and  have  now  a  hope  that,  before  perhaps  a  "leuts— c(?/i^<?. 
week  from  this  date,  I  shall  have  it  in  my  power  to  pay  him,  at  all 
events  a  portion  of  the  debt,  when  we  shall  settle  about  the  liquida- 
tion of  the  balance ;  " — this  was  held  not  to  be  sufficient  to  take  the 
case  out  of  the  statute  (6). 

Lastly  in  Green  v.  Humphreys  (c),  a  letter  in  October  to  the  Green  v. 
effect  that  "  I  thank  you  for  your  very  kind  intention  to  give  up  ^^"'^M'-^y*- 
the  rent  next  Christmas,  but  I  am  happy  to  say  that  by  that  time 
both  principal  and  interest  will  have  been  paid  in  full,"  was  held 
insufficient. 

The  mere  expression  by  the  debtor,  of  a  wish  or  promise  not  to 
avail  himself  of  the  statute,  is  not  a  sufficient  acknowledgment  to 
prevent  the  operation  thereof  (c2). 

So  it  appears  that  a  direction  for  the  payment  of  debts,  or  a  devise  Direction  in 
in  trust  for  the  payment  of  debts,  in  a  will  of  personal  estate,  will  T^R*°  ^^^^ 
not  prevent  the  operation  of  the  statute,  or  revive  a  debt  on  which 
the  statute  had  attached  before  the  death  of  the  testator  (e).  And 
so  it  has  been  held,  that  a  debt  bearing  interest,  is  not  taken  out  of 
the  statute,  by  an  engagement,  signed  by  the  debtor,  to  charge  his 
estate  with  a  sum  corresponding  in  amount  with  such  debt,  together 
with  interest  from  the  date  of  the  engagement  (/). 

In  like  manner, — on  the  principle  that  an  admission,  to  take  a  Admission  of 
debt  out  of  the  Statute  of  Limitations,  must  be  of  such  a  nature  denial  ^f 
that  a  promise  can  be  implied  therefrom, — ^those  cases  in  which  liability  at 
debtors  have  admitted  the  original  claim,  but  have  denied  that  a  admission. 
liabiUty  existed  at  the  time  of  the  admission,  because  the  debt  had 
been  paid  (g) ;   or  because  there  was  a  set-off  against  it  (h) ;  or 
because  the  six  years  had  expired  (t),  or  where  the  admission  is  in 
a  letter  "  without  prejudice  "  (fc),  are  clearly  good  law. 

And  it  appears  that,  upon  the  same  principle,  an  admission  will 
not  be  effectual  to  take  the  case  out  of  the  statute,  when  it  is 
qualified  by  an  objection  which  would  at  any  time  have  exempted 


{b)  ffart  T.  Prmdergasi  (1846),  14  M. 
k  W.  741. 

(e)  Green  v.  Humphreys  (1884),  26  Gh. 
D.  474,  C.  A. 

(d)  Rcukham  v.  Marriott  (1856),  1  H. 
k  ^    234 

{e)  FreaJte  ▼.  Oranrfeldt  (1888),  8  My. 
k  Or.  499 ;  JSvana  y.  Ttoeedy  (1838),  1 
Bear.  55  ;  Burke  v.  Jones  (1818),  2  Y.  & 
B.  275.  Bat  see  Jones  v.  Scott  (1830),  1 
Rqss.  &  My.  255. 

c.a 


(/)  Martin  v.  KnowUs  (1838),  1  N.  & 
M.  421. 

(g)  Birk  v.  Ouy  (1802),  4  Esp.  184. 

(A)  Swann  v.  Sowell  (1819),  2  B.  &  Al. 
759 ;  and  see  Francis  v.  HawhesUy 
(1859),  1  £.  &  K  1052. 

(t)  CoUman  r.  Marsh  (1811),  3  Taont 
380 ;  Rotoeroft  v.  Loma»  (1816),  4  M.  & 
S.  457. 

{k)  Cory  v.  Brellon  (1830),  4  C.  &  P. 
462. 
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C.  XXIII.  s.  8. 

Ik/cnces 

{Statutes  of 

Limitatncm — 

Bevival  of 

Debt  by 

Ack-nowledg' 

ment). 


Acknowledg- 
ment must  be 
before  action. 


Where 
acknovi'ledg- 
ment  condi- 
tional, there 
must  be  proof 
of  perform- 
ance. 

Tanner  v. 
Smart. 


Whether 
acknowledg- 
ment condi- 
tional, is  a 
question  for 
the  Court. 


the  party  from  payment  (Q ;  or  is  accompanied  by  a  claim  to  be 
discharged  from  the  debt,  even  upon  some  ground  which  may  be 
shown  not  to  be  sufficient  for  that  purpose  (m). 

So  if  a  cause  of  action,  arising  from  the  breach  of  a  contract  to 
do  an  act  at  a  specified  time,  be  once  barred  by  the  Statute  of 
Limitations,  a  subsequent  acknowledgment  by  the  party  that  he 
broke  the  contract,  will  not  take  the  case  out  of  the  statute  (n). 

Nor  will  an  acknowledgment  of  the  debt  bar  the  statute,  if  it 
be  not  made  before  action  brought,  such  acknowledgment  being 
equivalent  to  a  new  promise  (o). 

\\liere  the  defendant's  promise  is  conditional,  or  where  it  is  a 
promise  to  pay  on  the  arrival  of  a  specified  time,  the  performance 
of  the  condition,  or  the  arrival  of  that  time,  must  be  proved  by  the 
plaintiff  (p).  E.g., — in  an  action  on  a  promissory  note,  to  which 
the  Statute  of  Limitations  was  pleaded, — the  defendant  was  proved 
to  have  said,  *'  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as 
soon  as  I  can  ;  "  and  it  was  held  that,  as  no  proof  was  given  of  ihe 
defendant's  ability  to  pay,  the  statute  was  a  bar  (g).  But  where  A., 
— who  had  signed,  as  surety  for  B.,  a  joint  and  several  promissory 
note  made  by  A.  and  B., — being  called  upon,  after  the  death  of  B., 
for  payment  of  the  money  due  thereon,  requested  the  holder  to  apply 
to  B.'s  executrix,  and  stated  in  writing,  that  ''  what  she  should  be 
short,  he  would  assist  to  make  up  ;  "  and  the  executrix  was  applied 
to,  but  did  not  pay  anything :  it  was  held,  that  A.'s  conditional 
promise  thereby  became  absolute,  and  rendered  him  liable  in  an 
action  brought  against  him  on  the  note  more  than  six  years  after 
its  date,  and  after  a  reasonable  time  had  elapsed  for  payment  by 
the  executrix  (r). 

And  it  would  now  appear  to  be  decided,  that  the  question  as  to 
whether  a  written  acknowledgment,  which  is  offered  in  evidence  to 
take  a  case  out  of  the  statute,  is  conditional  or  unconditional,  is  a 
question  for  the  Court,  and  not  for  the  jury,  except  where  the 
document  is  connected  with  other  evidence,  which  affects  its  con- 
struction («). 


{V)  De  la  Torre  ▼.  Barclay  (1814),  1 
Stark.  7. 

{m)  See  Owen  y.  Woolley  (1761),  Bui. 
N.  P.  148  ;  GoaU  v.  Ooate  (1866),  1  H. 
&  N.  29. 

(n)  B(/ydell  v.  Drumirwnd  (1808),  2 
Camp.  167  ;  10  R.  R.  450  ;  and  see 
Sh(yrt  V.  McCarthy  (1820),  3  B.  &  Al. 
62(5 ;  22  R.  R.  603. 

(o)  Batenian  v.  Finder  (1842),  3  Q.  B. 
574 ;  overruling  on  this  point,  Yea  v. 
Fouraker  (1760),  2  Buit.  1099  ;  ThonUan 
V.  Illincncorth  (1824),  2  B.  &  C.  824. 

(;;)  ilart  v.  Freiideryast  (1845),  14  M. 


&  W.  741,  746 ;  Hayd<m  v.  WiUiams 
(1880),  7  Bing.  168.  And  see  Meyerhoff 
V.  FroMieh  (1878),  4  C.  P.  D.  63. 
C.  A. 

{q)  Tanner  v.  SmaH  (1827),  6  B.  Jfc  C. 
602  ;  and  see  Scales  v.  Jacob  (1826),  3 
Bing,  638  ;  Ayton  v.  Bolt  (1827),  4  Bing. 
105  ;  In  re  Beihdl  (1887),  84  Ch.  D. 
661. 

(r)  Humphreys  v.  Jones  (1845),  14  M. 
&W.  1. 

{s)  FouUedge  v.  Ramsay  (1838),  8  \. 
k  E.  221  :  M(nrell  t.  FrUh  (1838),  3  11. 
&  W.  402. 
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If  a  written  acknowledgment,  prodaced  for  the  purpose  of  taking  C  XXIII.  s.  8. 
a  case  out  of  the  statute,  contain  no  date,  parol  evidence  may  be    (s^^li^of 
given  of  the  time  at  which  it  was  written  if).  Limitation). 

And  if  the  writing  which  contains  the  acknowledgment  has  been  Parol  evidence 
lost,  parol  evidence  may  be  given  of  its  contents  (w).  ^^^t**^^' 

Before  the  statute  9  Geo.  4,  c.  14,  the  admission  of  the  debt  By  whom  the 
by  the  authorized  agent  of  the  debtor  (x) ;  or  by  a  third  party,  to  ^^nt""^^ 
whom  he  referred    the  creditor  for  information   respecting    his  made. 
demand  (y) ;  or  by  the  wife  of  a  debtor  who  was  accustomed  to 
conduct  his  business  (z) ;  or  by  his  counsel  at  the  trial,  in  his  hear- 
ing (a) ;    was  sufficient  to  revive  the  remedy ;    but  under  that  ffyde  v. 
statute,  it  was  held  that  the  written  acknowledgment  which  is   ^  ^^' 
required  to  take  a  case  out  of  the  Statute  of  Limitations,  must  bear 
the  actual  signature  of  the  party  chargeable  thereby  (b) .     Now,  Signature 
however,  by  the  Mercantile  Law  Amendment  Act,  1856, 19  &  20  uud^Merc. 
Vict.  c.  97,  8.  13,  an  acknowledgment  under  9  Geo.  4,  c.  14,  ss.  1,  La^  ^^'  -A^^t. 
8,  will  be  sufficient,  if  it  be  in  writing  signed  by  an  agent  of 
the  party  chargeable  thereby,   duly  authorized    to    make    such 
acknowledgment. 

And  where  the  whole  document  is  in  the  handwriting  of  the  What  a  suffi- 
defendant,  his  name,  written  at  the  top,  will  be  a  sufficient  signa-  f^^  ^**^*' 
ture  to  bind  him  (c). 

The  statute  expressly  provides,  that  even  a  written  acknowledg-  ^^  of^int 
ment  of  the  debt  by  one  of  two  joint  contractors  or  executors,  shall 
not  revive  the  remedy  as  against  the  other :  and  that,  if  they  be 
sued  jointly,  the  plaintiff  may  recover  in  such  action,  against  the 
defendant  who  has  acknowledged  the  claim ;  and  that  the  other 
defendant  shall  have  a  verdict  (d).  But  where  one  of  two  joint 
debtors  promised,  in  writing,  to  pay  "  his  proportion  of  the  debt 
when  applied  to ;  "  it  was  held,  in  an  action  against  him  on  this 
promise,  that  the  case,  as  against  him,  had  been  taken  out  of  the 
statute,  although  the  writing  did  not  state  the  amount  of  his  pro- 
portion of  the  debt  (e). 

As  to  acknowledgment  by  infant,  see  ante,  Cb.  YII.  s.  4,  p.  183.  Infant. 

(0  Edmunds  v.  Dovmes  (1834),  2  G.  &  C.  &  E.  186. 

M.  459,  463.  (a)  CdUdge  v.  Home  (1825),  8  Bing. 

(tt)  Hatfdan  v.    Williams   (1830),   7  119. 

Bing.  163.  (6)  Hyde  v.  Johnson  (1836),  3  Scott, 

(a?)  BuH  T.   Paliner  (1804),    6  Esp.  289  ;  FoU  v.  Clcgg  (1847),  16  M.  &  W. 

145.  321. 

(y)  Williams  v.  Innes  (1808),  1  Camp.  (c)  Holnics  v.  Mackrell  (1858),  3  C.  B., 

364  ;  10  R.  R.  702.  N.  S.  7«9. 

(z)    Anderson   v.    Sanderson    (1817),  {d)  Sect.  1. 

Holt,  N.  P.  C.  591 ;  17  R.  R.  681  ;   see  {e)  Lechmere  v.  Fletcher  (1833),  1  C.  & 

Gregory  v.  Parker  (1808),  1  Camp.  394  ;  M.  623. 
10  R.  R.  712 ;  Ingram  v.  LiUU  (1883), 
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C.  XXIII.  8. 8. 

Defences 

{Statutes  of 

limitation — 

Revival  by 

Acknowledg- 

ment). 

To  whom  the 
acknowledg- 
ment may  he 
made. 

When 

acknowledg- 
ment reviyes 
the  original 
cause  of 
action. 


When  plain- 
tiff mnst 
claim  on  the 
new  promise. 


Effect  of 
stating  ac- 
count and 
promise  to 
pay  balance. 


The  acknowledgment  must  be  made  to  the  creditor  himself  or  to 
his  agent,  to  someone  who  was  entitled  to  receiye  payment  of  the 
debt,  and  to  whom  a  promise  to  pay  the  debt  coald  be  pre- 
sumed (/). 

Where  the  debt  is  reviyed  by  an  absolute  acknowledgment  within 
six  years,  it  is  sufficient  to  sue  upon  the  original  promise  (g) ;  for 
in  such  a  case  the  subsequent  promise  and  the  original  promise 
agree  together.  So  if  the  promise  were,  to  pay  if  another  party 
who  was  liable  did  not  pay  when  applied  to ;  such  a  promise  would 
be  held  to  become  absolute,  on  non-payment  by  the  other  party 
within  a  reasonable  time  after  being  applied  to,  so  as  to  entitle  the 
creditor  to  sue  on  the  original  contract  (h).  And  the  same  rule 
holds,  generally,  in  cases  of  promises  to  pay  ''  when  able ; "  the 
original  contract  of  the  debtor  being  revived,  by  proof  of  his  ability 
to  pay  before  action  brought  (t). 

But  there  are  cases  in  which  it  is  proper  for  the  plaintiff  to  sue, 
specially,  upon  the  defendant's  subsequent  promise  or  acknowledg- 
ment ; — as  where  the  defendant  promises  to  pay  the  money  at  a 
certain  time  after  demand  (k). 

So,  if  it  be  anticipated  that  the  statute  will  be  pleaded  to  an 
action  at  the  suit  of  an  executor,  or  the  trustee  of  a  bankrupt,  for 
a  debt  due  to  the  testator  or  bankrupt ;  and  there  be  a  probability 
of  answering  this  defence,  by  proving  a  subsequent  promise  or 
acknowledgment  to  the  plaintiff  in  his  representative  character,  the 
claim  should  state,  that  a  promise  was  made  to  the  plaintiff  in  that 
character  :  for  an  acknowledgment  to  the  executor  or  trustee,  will 
not  support  a  claim  which  alleges  a  cause  of  action  in  the  testator, 
or  bankrupt  (Q.  And  so,  in  an  action  against  a  husband  and 
wife,  and  A.,  on  a  promise  ''by  her  and  A.  before  marriage;"  an 
acknowledgment  by  A.,  after  the  marriage,  is  not  evidence  to  sup- 
port that  promise  (m). 

Where  A.  has  an  account  against  B.,  some  of  the  items  of  which 
are  more  than  six  years  old ;  and  B.  had  a  cross  account  against 
A.,  and  they  meet  and  go  through  both  accounts,  and  a  balance  is 
struck  in  favour  of  A. ;  this  amounts  to  an  agreement  to  set  off 
B.'s  claim  against  the  earlier  items  of  A.'s ;   and,  out  of  this 


(/)  See  Stamford,  Spalding  and  Bos- 
ton Banking  Co.  y.  Smith,  [1892]  1 Q.  B. 
at  769,  and  the  cases  there  cited  by  Lord 
Hei'schell. 

(g)  Leaper  v.  Tatton  (1812),  16  East, 
420  ;  Irving  ▼.  Veiteh  (1887),  3  M.  &  W. 
90,  107,  111 ;  Upton  v.  Blse  (1827),  12 
Moore,  808. 

(A)  Humphreys  ▼.  Jones  (1845),  14  M. 

W.  1. 


(t)  lb. ;  and  see  per  Cor.,  JBarlt  ▼. 
Oliver  (1848),  2  Ezch.  71,  90 ;  Biggins 
V.  Hopkins  (1848),  8  Exch.  168. 

{k)  footers  v.  Barl  qf  Thanet  (1842), 
2  Q.  B.  767. 

(Q  See  Sarell  v.  JFine  (1808),  8  East. 
409  ;  Ward  v.  Hunter  (1816X  6  XwntL 
210. 

(m)  PUtam  t.  Foster  (1828),  1  B.  1(  C. 
248. 
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agreement,  a  new  consideration  arises  for  the  payment  of  the  ^'  ^^in.  s.  8. 
balance,   which  takes  the  case  ont  of  the   Statute  of  Limita-    is^^^of 

tions  (n).  LimiUUion). 

But  the  mere  statement  of  an  account,  and  promise  to  pay  the  statement  of 
balance,  will  not  have  this  effect.    And,  therefore,  where  the  items  ^cco^i^t- 
of  an  account  are  beyond  six  years,  and  there  are  not  mutual  or  j^^  ^' 
cross  accounts  between  the  parties,  and  they  meet  and  go  into  the 
account,  and  strike  a  balance,  an  action  will  not  lie  on  the  account 
stated  to  recover  such  balance  (o). 


(d)  Rexnval  of  Debt  by  Part  Payment. 

Part  payment  of  a  debt  preyented  the  statute  of  James  from 
running ;  and  as  we  have  seen,  (ante  p.  686)  the  1st  section  of 
Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  expressly  provides  that 
nothing  therein  contained  shall  alter  or  lessen  the  effect  of  any 
payment.  Therefore  since  Lord  Tenterden's  Act,  as  well  as  before, 
part  payment  of  a  debt  revives  the  claim  as  to  the  residue ;  and 
the  reason  is,  that  such  part  payment  is  evidence  of  a  fresh 
promise  (p). 

The  payment  must  be  either  by  the  person  liable  or  by  his  agent  By  agent. 
or  his  privy  in  estate,  or  by  one  who  is  the  agent  of  both  as  a 
receiver  (g),  and  so  payment  by  a  mere  stranger,  as  for  instance  a 
tenant  at  rent  of  the  mortgaged  property,  or  a  person  who  had  no 
interest  in  it,  is  not  available  to  bar  the  statute  (r) ;  but  payment 
by  a  principal  keeps  alive  the  debt  as  against  the  surety  (s). 

The  payment  must  also  be  made  to  the  creditor  or  his  agent, — to  To  agent 
some  one  entitled  to  receive  payment  of  the  debt,  and  to  whom  a 
promise  to  pay  the  debt  could  be  presumed.     Therefore,  where  the  Stamford,  Ac. 
indorsees  sued  the  maker  of  a  note,  and  it  appeared  that  after  the  ^^^"^▼•'SfwM:^. 
indorsement  the  defendant   partly  paid   the   payee,  who   had  no 
authority  to  receive  the  money  on  behalf  of  the  indorsees,  it  was 
held  that  such  payment,  was  not  a  sufficient  acknowledgment  to 
take  the  case  out  of  the  statute  of  James  (Q,  though  it  is  clear  law 


(»)  Ashi/g  V.  Jamta  (1843),  11  M.  & 
W.  642. 

(o)  Per  Alderson,  B.,  Aslwy  v.  James 
(1843),  11  M.  &  W.  542,  643  ;  Jones  v. 
Rider  (1838),  4  M.  &  W.  32 ;  overruling 
SmUh  V.  Forty  (1829),  4  C.  &  P.  126. 

{p)  Per  Parke,  J.,  Ootcan  v.  Forsier 
(1832),  8  B.  &  Ad.  607,  511. 

{q)  S  k  4  Will.  4,  c.  27,  s.  40,  see 
Balding  v.  Lane  (1863),  1  De  G.  J.  &  S. 
122,  App.  ;  Chinnery  v.  Evans  (1864),  11 
H.  L.  C.  115  ;  Lewinv,  fFiZ5tm(1886),  11 


App.  Cas.  639,  J.  C.  ;  and  see  In  re  Hohls 
(1887),  36  Ch.  D.  553 ;  Sanders  Y.Oandtrs 
(1881),  19  Ch.  D.  373.  C.  A. 

(r)  Earlock  v.  Ashberry  (1882),  19 
Ch.  D.  639,  C.  A.  ;  Newbuuld  v.  Smith 
(1886),  33  Oh.  D.  127,  C.  A.  ;  affirmed 
for  ditferent  reasons,  14  App.  Cas.  423. 

(*)  Jie  Prisby  (1889),  34  S.  J.  46, 
C.  A. 

{t)  Stamford i  S/KUding  and  Boston 
Banking  Co,  v.  Smit/i,  [1892]  1  Q.  B. 
765. 
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Fart  Fay- 

ment. 


Must  be  of 
debt  in  ques- 
tion. 


Rule  where 
there  are  two 
undisputed 
debts. 


Bule  where 
one  of  two 
debts  is  dis- 
puted. 


that  part  paymeut  to  an  agent  will  take  the  debt  oat  of  the  statute 
as  against  the  principal  (u). 

But  in  order  that  a  payment  may  have  this  effect,  it  mast  appear, 
either  by  the  declaration  or  by  the  acts  of  the  party  making  it,  or 
by  the  appropriation  of  the  party  in  whose  favour  it  is  made,  to  have 
been  made  in  part  payment  of  the  debt  in  question.  And  if  it 
stands  ambiguous  whether  it  be  a  part  payment  of  an  existing  debt, 
or  a  payment  generally,  without  the  admission  of  any  greater 
debt  being  due  to  the  party,  then  it  is  not  sufiScient  to  bar  the 
statute  {x). 

So,  where  there  are  two  clear  undisputed  debts,  and  there  is 
evidence  of  a  part  payment,  within  six  years,  not  specifically 
appropriated  to  the  one  debt  or  the  other ;  it  would  seem  to  be  a 
question  for  the  jury,  whether  such  payment  was  not  applicable  to 
both  debts  {y). 

And  if  the  fact  of  such  part  payment  be  proved,  the  appropriation 
thereof  to  any  particular  debt  for  the  purpose  of  taking  it  out  of  the 
statute,  may  be  shown  by  any  medium  of  proof, — e.^.,  by  proof  that 
the  debtor  afterwards  admitted,  orally,  that  he  had  made  the  pay- 
ment on  account  of  such  debt  {z). 

So,  if  the  fact  of  a  part  payment  by  the  defendant,  be  proTed 
by  an  admission  in  writing  signed  by  him,  and  there  be  evidence 
of  a  subsequent  declaration  by  the  defendant  as  to  the  aocount 
on  which  such  payment  was  made ;  it  is  for  the  jury  to  say,  on 
the  whole  facts  of  the  case,  on  what  account  such  payment 
really  was  made  (a).  But  if  there  be  evidence  that  the  pay- 
ment was  accompanied  by  such  declaration,  it  will  be  qualified 
thereby  (a). 

Where,  however,  there  are  two  debts,  one  of  which  is  disputed 
and  the  other  undisputed,  and  a  part  payment  is  made  by  the 
defendant  to  the  plaintiff ;  the  jury  will,  in  the  absence  of  any 
proof  of  its  having  been  made  specifically  on  account  of  either  debt, 
be  waiTanted  in  inferring  that  it  was  made  on  account  of  that  one 
which  was  undisputed  (6).  So,  where  there  are  two  debts,  one  of 
which  is  barred  by  the  statute ;  a  general  payment  is  held,  prima 
facie  J  to  have  been  made  on  account  of  the  debt  not  barred  (r). 


(tt)  See  Megginson  v.  Harper  (1834),  2 
C.  k  M.  322 ;  and  as  to  agent  receiving 
for  principal,  and  subsequent  ratification 
by  principal,  see  Lyell  v.  jKennedy 
(1889),  14  App.  Cas.  437. 

{x)  Per  Cur.,  Wnugh  v.  Cope  (1840),  6 
M.  &  W.  824,  829  :  7'j>;;e/te  v.  Betme 
(1834),  1  Cr.  M.  &  R.  2r>2  ;  and  see  per 
Cur.,  BurkiU  v.  Blanshard  (1848),  3  Ex. 
89,  91. 

{^)   IValker  v.  Butler  (1856),  6  E.  &  B. 


506.  But  see  Bum  ▼.  BauUon  (1846),  2 
C.  B.  476. 

{z)  Bevan  v.  Geihing  (1842),  3  Q.  B. 
740  ;  JFaters  v.  Tompkins  (1835),  1»  Cr. 
M.  &  R.  723. 

(a)  Baildonv,  WaU<m  (1847),  1  Exch. 
617,  633,  Kx.  Ch. 

ip)  Burn  V.  Botdton  (1846),  2  C.  a 
476. 

(c)  Per  Lonl  Cranworth,  C,  Nash  y. 
ffodgsofi  (18u6),  25  L.  J.,  Ch.  186,  188. 
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And  the  creditor  cannot,  by  merely  appropriating  such  payment,  in  C.  XXIII.  8.8. 
redaction  of  a  larger  debt  which  is  barred  by  the  statute,  take  that     ^^^^Qf 
debt  out  of  the  operation  of  the  statate  {d).     But  where,  in  an    Limiuuion). 
action  on  a  promissory  note  bearing  interest,  proof  was  given  that 
the  defendant,  on  being  sent  to  by  the  plaintiff  for  money,  paid  IZ. 
and  said  : — '*  This  pats  ns  straight  for  last  year's  interest,  all  bnt 
189. ;  some  day  next  week  I  will  bring  that  up  ;  "  this  was  held  to 
be  sufficient,  there  being  no  evidence  that  there  was  any  other  debt 
due  from  the  defendant  to  the  plaintiff  {e). 

So,  it  is  held,  that  part  payment  of  a  debt  will  not  take  the  case  Part  payment 
out  of  the  statute,  unless  the  payment  be  made  under  circumstances,  ™",^*  ^  VJ}' 

,  ,     ,   ^       ,  ,  sistent  with 

which  will  warrant  a  jury  in  inferring  therefrom  a  promise  to  pay  promise  to 
the  residue  (/).  Accordingly,  where  the  facts  showed  that,  at  the  ^^^  ^^^^  ^^*^* 
time  the  defendant  made  the  payment,  he  clearly  intended  to  pay 
the  ivhole  debt,  in  full ;  it  was  held,  that  this  did  not  take  the  case 
out  of  the  statute  {g).  And  so  where  a  party,  on  being  applied  to 
for  payment,  paid  a  sovereign,  but  said  that,  although  he  owed  the 
money,  he  would  not  pay  it :  it  was  held  to  be  a  question  for  the 
jury,  whether  he  intended  thereby  to  refuse  payment,  or  merely 
spoke  in  jest  (h). 

Subject  to  these  rules,  however,  even  a  payment  of  interest,  qua  Payment  of 
interest  (i),  where  the  debt  is  composed  of  principal  and  interest,  ^"^^^^''^- 
will  take  the  case  out  of  the  statute  {k) ;  although  such  payment 
be  made  by  an  agent  (Q. 

Thus,  payment  of  interest  due  on  a  promissory  note  which 
remains  in  the  hands  of  the  payee,  will  take  the  note  out  of  the 
statute  (th)  ;  and  so  will  payment  of  interest  on  a  note  payable  on 
demand,  before  demand  made  (n). 

And  where  a  feme  sole  payee  of  a  promissory  note,  payable  with 
interest,  married,  and  her  husband  survived  her  :  it  was  held,  that 
payments  of  interest  thereon  to  the  husband,  in  the  lifetime  of  the 
wife,  within  six  years  before  action,  must  be  considered  as  having 
been  made  to  him  in  the  character  of  agent  to  the  wife  ;  and  that 
such  payments  were  an  answer  to  the  statute  (o). 

((£)  lb.  12  M.  k  W.  510,  513.     But  a  payment 

(e)  Evans  v.  Lavies  (1836),  4  A.  &  £.  on  account  of  principal,  does  not,  per  sc, 

840.  take  a  claim   for  interest  out    of   the 

(/)  Morgan  v.  Rowlands  (1872),  L.  R.,  statute.     See  Collyer  v.  Willock  (1827), 

7  Q.  B.  493  ;  Davies  y.  Edvoards  (1852),  4  Bing.  313. 

7  Exch.  22,  25.  (Q  Jones   v.   mcghes   (1850),    5   Ex. 

{g)  Foster  v.  Dawher  (1851),  6  Exch.  104  ;  Rew  v.  PetUt  (1834),  1  A.   &  E. 

839,  858  ;  20  L.  J.,  Exch.  385.  196. 

(A)   Wainmam,  v.  Kyninan  (1847),  1  (w)  Bealy  v.  Oreenslade  (1831),  2  C.& 

Ex.  118.  J.  61. 

(t)   Per  Parke,  B.,  Sims  ▼.  BruUon  (»)  Bamfield  v.  Tupper  (1851),  7  Ex. 

(1850),  5  Exch.  802,  809.  27. 

{k)  Worthingttm  v.  OrimsdUeh  (1845),  (o)  Hart  v.  StepJums  (1845),  6  Q.  li. 

7  Q.  B.  479  ;  ScJioley  v.  Walton  (1844),  987. 
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So,  payment  of  interest  on  a  promisBory  note,  to  an  adminis- 
trator, who  had  omitted  to  take  out  administration  in  the  diocese 
in  which  the  note  was  bonum  notabUe,  was  held  to  be  sufficient  to 
take  the  case  ont  of  the  statute ;  becanse  in  the  mind  of  the  party 
paying,  such  a  payment  must  have  been  a  direct  admission  of  the 
debt  (p) ;  but  where  in  an  action  by  indorsees  against  maker,  it 
appeared  that  after  indorsement  and  within  six  years  of  action  the 
defendant  made  a  payment  on  account  of  the  note  to  the  payee  who 
had  no  authority  to  receive  the  money  on  behalf  of  the  plaintiff,  it 
was  held  that  such  payment  was  not  sufficient  (q). 

And  it  may  be  stated,  generally,  that  any  facts  which  would  haye 
been  sufficient  to  support  a  plea  of  payment,  if  an  action  had  been 
brought  for  the  interest,  will^  constitute  a  payment  of  interest,  to 
take  the  case  out  of  the  Statute  (r). 

So,  if  parties  agree  that  goods  shall  be  supplied  in  part  payment 
of  a  debt,  and  goods  are  supplied  and  received  accordingly ;  this 
will  amount  to  a  part  payment,  so  as  to  take  the  debt  out  of  the 
statute  («). 

So,  where  there  are  accounts  with  items  on  both  sides,  the  going 
through  them  and  striking  a  balance,  converts  the  set-off  into  a  pay- 
ment, so  as  to  take  the  case  out  of  the  statute  (t). 

So,  if  a  sum  be  allowed  the  debtor  in  account  as  a  part  payment, 
and  he  pay  the  balance  of  such  account,  this  shall  be  deemed  a  suffi- 
cient part  payment  within  the  statute  (u). 

So,  payment  by  the  debtor  to  a  third  person,  of  money  owing  to  the 
creditor,  may  be  made,  by  agreement  between  the  parties,  a  payment 
which  will  bar  the  statute  (x). 

And  where  a  bill  of  exchange  has  once  been  delivered  in  pay- 
ment on  account  of  a  debt,  so  as  to  raise  an  implication  of  a  promise 
to  pay  the  balance :  this  will  take  the  debt  out  of  the  statute,  as 
from  the  time  of  such  delivery,  whatever  afterwards  takes  place  as 
to  the  bill  (y). 

So  a  verbal  acknowledgment  by  the  debtor,  within  six  years,  of 
the  part  payment  of  a  debt ;  or  a  written  acknowledgment  of  such 


ip)  Clark  Y.  Hooper  (1834),  10  Bing. 
480,  481. 

iq)  Stamford^  Spalding  and  Boston 
Bn, iking  Co.  v.  Smith,  [1892]  1  Q.  B. 
765,  C.  A.,  considering  and  distinguisli- 
ing  Clark  v.  Hooper^  ubi  supra. 

\r)  See  Atrws  v.  Smith  (1862),  1  H.  & 
C.  238  ;  Maher  ▼.  Maber  (1867),  L.  E., 
2  Ex.  153. 

(  a)  Cottam  V.  Partridge  (1842),  4  M.  & 
G.  271  ;  JJooper  v.  Stephens  (1835),  4  A. 
t  K  71  :  Hart  v.  Nash  ((1835),  2  Cr.  M. 
&  K.  337  ;  and  see  Blair  v.  Ormond 
(1851),  17  Q.  B.  423,  485;   Bodger  v. 


Areh  (1864),  10  Exch.  833. 

{t)  Per  Cor.,  Worthingtan  v.  Orims- 
ditch  (1845),  7  Q.  B.  479,  484:  per 
Alderson,  B.,  AMy  v.  James  (1848),  11 
M.  &  VV.  542,  543. 

(u)  Chippendale  v.  Thurslan  (1829),  4 
C.  k  P.  98. 

(a;)  Per  Cur.,  Worthington  v.  Orims- 
ditch  (1845),  7  Q.  B.  479.  484. 

{y)  Tumey  v.  Dodwell  (1854),  8  E.  & 
6.  136,  142 ;  and  see  Irving  v.  VeiiA 
(1837),  3  M.  &  W.  90  ;  Oowan  v.  ForsUr 
(1882),  3  B.  &  Ad.  507. 


Sect.  8. — The  Statutes  of  Limitation  (Part  Payment). 
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part  payment,  not  signed  by  the  debtor,  is  sufficient  to  take  the  debt  ^-  XXllI.s.  8. 
out  of  the  statute  (z).  f^^ 

Payment  by  a  devisee  for  life  of  interest  on  a  promissory  note  of  p — r— 

the  testator  is  a  sufficient  acknowledgment  to  keep  the  right  of  interest  by 
action  alive  against  all  parties  interested  in  remainder  (a).  tenant  or  ife. 

A  payment  expressly  made  with   the  object  of  renewing  the  Payment  to 
debt  and  so  enabling  the  creditor  to  prove  in  bankraptcy  for  the  tor  to  proTe 
balance  due  is  not  a  fraudulent  preference  of  the  creditor  within  the"^^>"^^™P^*^y 
meaning  of  s.  48  (1)  of  the  Bankruptcy  Act,  but  is  effectual  to 
revive  the  debt  (b).     This  was  held  in  a  case  where  it  had  been  Lane,  In  re. 
always  intended  by  both  debtor  and  creditor  that  the  debt  should 
be  ultimately  paid.     If  there  had  been  no  such  intention,  the 
revival  would  not  have  prevailed  against  the  other  creditors  (c). 

Before  the  passing  of  the  Mercantile  Law  Amendment  Act,  Part  payment 
19  &  20  Vict.  c.  97,  it  was  held,  that  a  part  payment  by  one  Q/'gJy^joint 
several  joint  debtors  or  contractors,  either  of  the  principal  or  of  contractors, 
interest  due  on  the  original  debt,  revived  the  remedy  against  the 
others,  although  they  were  sureties  only,  and  although  such  pay- 
ment was  not  made  until  the  statute  had  run  out  (d).    And  this 
rule  applied,  although  the  parties  were  bound  severally,  as  well 
as  jointly ;    and   although  the   action   was  brought,   separately, 
against  one  of  them  who  did  not  make  the  part  payment  {e). 

But  by  the  Mercantile  Law  Amendment  Act,  1856,  19  &  20  Mercantile 
Vict.  c.  97,  s.  14,  it  is  enacted,  that  when  there  shall  be  two  or  more  ^ent  Act. 
co-contractors  or  co-debtors,  whether  bound  or  liable  jointly,  or 
jointly  and  severally,  or  executors  or  administrators  of  any  con- 
tractor,  no  such  co-contractor  or  co-debtor,  executor  or  adminis- 
trator, shall  lose  the  benefit  of  the  Statute  of  Limitation,  so  as  to 
be  chargeable  in  respect  or  by  reason  only  (/),  of  the  payment  (g) 
of  any  principal,  interest,  or  other  money,  by  any  other  or  others  of 
such  co-contractors  or  co-debtors,  executors  or  administrators. 

And  upon  this  section  it  has  been  held,  that  after  the  dissolution 
of  a  partnership, — one  of  the  terms  of  which  was,  that  the  continu- 
ing partner  should  pay  the  debts  of  the  firm, — ^part  payment  of 


{z)  Cleave  v.  Jones  (1851),  6  Exch.  678, 
Ex.  Ch.  ;  overruling  Willis  v.  Newham 
(1830),  3  Y.  &  J.  618  ;  Magheey.  O'Neill 
(1841),  7  M.  &  W.  681 ;  Baylei/  v.  Ashton 
(1840),  12  A.  &  K.  4^3;  Eastwood  v. 
SavilU  (1842),  9  M.  &  W.  615.  And 
see  Bradley  v.  James  (1858),  13  C.  B. 
822. 

(a)  HoUingshead,  In  re  (1888),  87  Ch. 
B.  651. 

(6)  Lane,  In  re,  Ooze,  ExparU  (1889), 
28  Q.  B.  D.  74. 

(c)  Per  Cave,  J.,  ib. 

(d)  Channell  y,I>iUhbum  (1839),  5  M. 


&W.  494;  WyaU  v.  Hodson  (1832),  8 
Bing.  309  ;  E&w  v.  FeUet  (1884),  1  A.  & 
K  196. 

(c)  Id.  ;  Pease  v.  ffirst  (1829),  10  B. 
&  0.  122  ;  Ferham  v.  Faynal  (1824),  2 
Bing.  306. 

(/)  This  does  not  apply  to  a  case 
where  payments  of  interest  are  made  by 
one  co-debtor  at  the  request  and  on 
behalf  of  another  ;  Tucker,  In  re.  Tucker 
V.  Tucker,  [1894]  3  Ch.  429,  C.  A. 

{g)  See  Cockrill  v.  Sparkes  (1863),  1 
H.  &  C.  69i>. 
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C.  XXIII.  s.  8.  gxich  a  debt  by  him,  did  not  take  that  debt  out  of  the  statute  as 

'I^mml.   »g»'°9t  tl>«  retiring  pftrtner  (h). 

So,  it  appears,  that  by  paying  money  into  Court,  generally,  on  a 
claim  for  a  mere  money  demand,  or  on  a  bill  of  exchange,  or  the 
like ;  the  defendant  does  not  preclude  himself  from  relying  on  the 
statute,  as  to  such  part  of  the  plaintiff's  claim  as  is  not  covered  by 
the  sum  so  paid  (i). 


Effect  of  pay 
ment  into 
Court. 


Role  of  prac- 
tice. 

HetoeU  v. 
Barr, 


(e)  Ofrenetving  a  Writ  to  save  the  Statute. 

By  R.  S.  C.  Order  VIII.,  r.  1,  after  declaring  a  writ  shall  only  be 
in  force  for  twelve  months  from  date  of  entry,  provision  is  made  for 
renewing  any  writ  of  summons,  whether  original  or  concurrent ; 
and  it  is  ordered,  that  ''a  writ  of  summons  so  renewed  shall 
remain  in  force,  and  be  available  to  prevent  the  operation  of  any 
statute,  whereby  the  time  for  the  commencement  of  the  action  may 
be  limited,  and  for  all  other  purposes,  from  the  date  of  the  issuing 
of  the  original  writ  of  summons  "  ;  and  the  rule  of  practice  is  not  to 
extend  the  time  for  renewing  a  writ  after  the  expiration  of  the 
twelve  months  in  cases  where  the  plaintiff's  claim  would,  but  for 
the  renewal,  be  statute-barred  (k). 


In  general. 

Nature  of 
right. 


Statutes  of 
set-off. 


Sect.  9. — Set-off  and  Counter-claim. 

A  set-off  means  a  cross-claim,  for  which  an  action  might  be 
maintained  by  the  defendant  against  the  plaintiff  (Q. 

The  right  of  set-off  is  very  different  from  a  mere  right  to  reduce 
or  defeat  the  plaintiff's  demand,  on  account  of  some  matter  con- 
nected therewith.  Thus,  in  an  action  for  money  had  and  received, 
the  defendant  may  show,  without  the  aid  of  the  statutes  of  set-off, 
that  he  is  entitled  to  retain  certain  allowances  out  of  the  very  sum 
demanded  ; — this  not  being  in  the  nature  of  a  cross-demand  ;  but 
being  a  charge,  which  makes  the  sum  of  money  received  to  the 
plaintiff's  use  so  much  less  (m). 

But  the  defence  of  set-off,  properly  so  called,  does  not  exist  at 
common  law.  It  was  first  created  by  the  statute  2  Geo.  2,  c.  22, 
8.  13, — made  perpetual  by  8  Geo.  2,  c.  24,  s.  4, — by  which  "  where 


(A)  Watson  y,  »^(wrf?nan(1876),L.  R., 
20  Eq.  721. 

(i)  Jleid  V.  Dickons  (1888),  5  B.  &  Ad. 
499  ;  Long  v.  OrerUU  (1824),  3  B.  &  0. 
10. 

(Jt)  Heiodi.  V.  Barr,  [1891]  1  Q.  B.  98, 
C.  A.»  following  Doyle  v.  Kanfman^  3 


Q.  B.  D.  340,  C.  A. 

{I)  As  to  differences  between  set-off 
and  counter-claim,  see  Amon  v.  Botbett 
(1889),  22  Q.  B.  D.  648,  C.  A. 

(m)  Per  Ix)rd  Mansfield,  G.  J.,  DeUe  r. 
SolUU  (1767),  4  Burr.  2138,  2184. 
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there  are  mutual  debts  between  the  plaintiff  and  the  defendant,  or,  c.  XXIII.  s.9. 
if  either  party  sue  or  be  saed  as  executor  or  administrator,  where        Usual 
there  are  mutual  debts  between  the  testator  or  intestate  and  either    (Set-offTnd 
party,  one  debt  may  be  set  against  the  other  ;  '*  the  5th  section  of     Counter- 

the  8  Geo.  2,  c.  24,  further  providing,  that  mutual  debts  may  be 

set-off  against  each  other,  as  before  mentioned,  although  such  debts 
be  of  a  different  nature. 

There  could  not,  under  these  statutes  (which  are  repealed  by  To  what  casca 
Statute  Law  Revision  Acts  of  1879  and  1883,  42  &  48  Vict.  c.  59,  got-off  JSy-''^ 
and  46  &  47  Vict.  c.  49),  be  a  set-off  against  any  claim,  in  respect  xhe  action 
of  which  the  plaintiff  seeks  to  recover  unliquidated  damages, —  "^5*^^^  ^°^ 
i.e.,  damages  which  cannot  be  ascertained  by  the  parties  without 
the  intervention  of  a  jury  (n) ;  the  sum  claimed  to  be  set  off  by  Debt  must  be 
the  defendant  could  not  be  a  demand  for  unliquidated  or  uncertain  mencement 
damages  (o) ;  a  debt  could  not  be  set  off  unless  it  was  actually  of  action. 
due  and  in  a/rrear  at  the  time  of  the  commencement  of  the  action ; 
and,  therefore,  a  plea  of  set-off,   which   merely  stated   that  the 
plaintiff  was  indebted  to  the  defendant  ''at  the  time  the  plaintiff 
declared,"  or  ''  at  the  time  of  plea  pleaded,"  was  bad  (p). 

And  although  it  was  not  necessary  that  the  debt  sought  to  be  Under 
recovered,  and  that  sought  to  be  set  off,  should  be  of  the  same  setoff  debt 
nature  or  degree ;  yet  it  was  necessary  that  they  should  be  due  in  ^^  ?^  ^ 
the  same  right  {q) ;  so  that  a  debt  due  from  the  plaintiff  to  joint  same  right. 
creditors,  although  contracted  by  fraud,   would   not  be   set  off 
against  a  separate  debt,  due  to  the  plaintiff  from  one  of  the  joint 
creditors  (r). 

But  by  the  "  Supreme  Court  of  Judicature  Act,  1873,"  36  &  37  V"4«r  the 

Judicature 

Vict.  c.  66,  s.  24,  subs.  8,  the  High  Court  and  Court  of  Appeal,  and  Acts,  damages 
every  judge  thereof,  has  power  to  grant  to  any  defendant  in  respect  °^*^*  ^f 
of  any  equitable  estate  or  right,  or  other  matter  of  equity,  and  also 
in  respect  of  any  legal  estate,  right,  or  title  claimed  or  asserted  by 
him,  all  such  relief  against  any  plaintiff  as  such  defendant  shall 
have  properly  claimed  by  his  pleading,  and  as  the  said  Courts 
respectively  or  any  judge  thereof  might  have  granted  in  any  suit 
instituted  for  that  purpose  by  the  same  defendant  against  the  same 
plaintiff;  and  by  the  Bules  of  the  Supreme  Court,  Order  XIX., 

(n)  Per  Tindal,  C.  J.,  Morley  v.  Inglis  (g)  Orant  v.  Royal  Exchange  Assurance 

(1837),  6  Scott,  314,  332  ;  Orant  v.  Boyal  Company  (1816),  6  M.  &  S.  439.     The 

Exchaiwe  Assurance  Company  (1816),  5  same  rule  applied  in  equity  ;  per  Lord 

M.  &  S!  489.  Selbome,  C,  Black's  case  (1872),  L.  K., 

(o)  Hmolet  ▼.  Strickland  (1774),  Cowp.  8  Cli.  254. 

56.  (r)  MiddleUm  v.  Pollock  (1876),  L.  R., 

{p)  Dendy  v.  Powell  (1838),  3  M.  &  20  Eq.  616. 
W.  442. 


700  Chap.  XXIIL — UsuAii  Defences, 

C.  XXIII.  8. 9,  Y.  3,  a  defendant  may  set  oflF,  or  set  up  by  way  of  connter-claim 
Cw^-dcUm,  ^S^^^^  ^t®  claims  of  the  plaintiff,  any  right  or  claim,  (except  a 

claim  for  recovery  of  land  unless  leave  has  been  obtained  under 

Order  XIX. ,  r.  2),  whether  such  set-off  or  counter-claim  sound 
in  damages  or  not ;  **  and  such  set-off  or  counter-claim  shall  haye 
the  same  effect  as  a  cross-action,  so  as  to  enable  the  Court  to 
pronounce  a  final  judgment  in  the  same  action,  both  on  the  original 
and  the  cross-claim  ; "  subject  only  to  the  power  of  the  Court  or  a 
judge,  on  the  application  of  the  plaintiff  before  trial,  to  refuse 
permission  to  the  defendant  to  avail  himself  of  such  set-off  or 
counter-claim,  if,  in  the  opinion  of  the  Court  or  judge,  it  cannot  be 
conveniently  disposed  of  in  the  pending  action,  or  ought  not  to  be 
allowed. 

The  old  rules,  therefore,  which  restricted  the  right  of  set-off  to 

cases  in  which  the  claims  on  both  sides  were  for  liquidated  and 

ascertained  amounts,  are  no  longer  applicable.    And  there  may 

now  be  a  set-off  or  counter-claim  for  damages,  where  the  action  is 

for  a  debt ;  or  for  a  debt,  where  the  action  is  for  damages ;  or 

where  damages  are  sought  to  be  recovered,  both  in  the  action  and 

under  the  counter-claim.     Thus,  in  an  action  for  rent  reserved 

under  a  lease,  the  defendant  may  set  up,  by  way  of  counter-claim^ 

a  claim  for  damages,  by  reason  of  a  breach  by  the  plaintiff,  of  a 

covenant,  express  or  implied,  contained  in  the  lease  («)• 

ami  defendant     And  where,  in  any  action,  a  set-off  or  counter-claim  is  estab- 

judl'ment  or  ^^hed,  the  Court  may,  if  the  balance  is  in  favour  of  the  defendant, 

other  relief,     give  judgment  for  the  defendant  for  such  balance;  or  adjudge  to 

if  lifllflncfi  in 

his  favoar.  ^^^  defendant  such  relief  as  he  may  be  entitled  to,  on  the  merits  of 
the  case  (t) ;  and  the  balance  for  which  the  defendant  may  have 
judgment  under  this  rule,  is  that  which  results  upon  the  hearing 
of  the  actions  (u). 

Counter-claim.  As  to  a  counter-claim,  it  is  settled  that  though  it  is  not  a  cross- 
action,  everything  done  in  respect  of  the  proceedings  must  be 
treated  as  if  it  were  (x),  and  that  a  counter-claim  can  only  be 
maintained  where  an  action  could  have  been  brought  (^). 

Set-off  or  In  the  County  Coart,  the  rule  is  similar  to  that  of  the  Supreme 

in  Coun^""^  Court  {supra),  it  being  provided  by  Order  X.,  r,  2,  of  the  County 

Court.  Court  Kules  of  1889  as  follows : 

''A  defendant  in  an  action  may  set  off  or  set  up  by  way  of 

(«)  Mostvn  V.    WesA  Mostyn  Coed  and  Q.  B.  D.  464,  C.  A.  ;  and  as  to  costs,  see 

Ir<m  Co,  (1876),  1  C.  P.  D.  145.  Amor^  v.  BobbeU  (1889),  22  Q.  B.  D.  548, 

{t)  R.  8.  C,  Order  XXL,  r.  17.  C.  A. 

(w)  Per  Hall,  V.-C,  Bolfe  v.  Madaren  (y)  Birmingham^  dx.  v.  Smith  (1880), 

(1876),  8  Ch.  1).  106.  13  Ch.  D.  606. 

{X)  McGowan  v.  MiddkUm  (1883),  11 
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counter-claim  against  the  claims  of  the  plaintiff  any  right  or  claim,  C.  XXIII.  s.  9. 
whether  such  set-off  or  counter-claim  sound  in  dama^fes  or  not,      JJ^l 

Defences 

and  such  set-off  or  counter-claim  shall  have  the  same  effect  as  a    {Set-off  and 
cross-action,  so  as  to  enable  the  Court  to  pronounce  a  final  judg-      ^cuHi^' 

ment  in  the  same  action,  both   on  the  original  and  the   cross- 

claim"  (-?). 

"  The  Bankruptcy  Act,  1883,"  46  &  47  Vict.  c.  52,  (a) ,  s.  38,  enacts,  Set-off  in 
that  "  "Where  there  haye  been  mutual  crediUy  mutual  debts j  or  other  ^tcv  •^^' 
mutual  dealings  between  a  debtor  against  whom  a  receiving  order  Mutual 
shall  be  made  under  this  act,  and  any  other  person,  proving  or  credits,  &c. 
claiming  to  prove  a  debt  under  such  receiving  order,  an  account  shall 
be  taken  of  what  is  due  from  the  one  party  to  the  other,  in  respect  of 
such  mutual  dealings  ;  and  the  sum  due  from  the  one  party  shall  be 
set  off  against  any  sum  due  from  the  other  party,  and  the  balance 
of  the  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively :  but  a  person  shall  not  be  entitled  under  this  section 
to  claim  the  benefit  of  any  set-off  against  the  property  of  a  debtor, 
in  any  case  where  he  had,  at  the  time  of  giving  credit  to  the  debtor, 
notice  of  an  act  of  bankruptcy  committed  by  the  debtor  and  avail- 
able against  him." 

Where  a  plaintiff  is  the  trustee  of  a  bankrupt,  the  defendant  can 
avail  himself  of  this  section  without  having  recourse  to  a  Court  of 
Bankruptcy  (6). 

The  leading  rule  on  the  subject  of  mutual  credits  is,  that  to  be  What  are 
within  the  meaning  of  the  bankrupt  laws,  they  must  be  such  credits  credits " 
as  will  terminate  in  debts :  e.g.,  where  a  debt  is  due  from  one  ^tl^i^  the 

acta 

party,  and  credit  is  given  by  him  to  the  other,  for  a  sum  of  money 
payable  at  a  future  day,  and  which  will  then  become  a  debt ;  or 
where  there  is  a  debt  on  one  side,  and  a  delivery  of  property  with 
directions  to  turn  it  into  money,  on  the  other  (c).    A  claim  for  un-  Unliqaidated 
liquidated  damages  may  be  set  off  (d),  even  for  damages  for  fraudu-   *™®^^- 
lent  representation  by  the  bankrupt  on  the  sale  of  a  chattel  («)• 

But  the  line  as  to  set-off  must  be  drawn  at  the  commencement 
of  the  bankruptcy  (/)• 

There  is  a  conflict  of  opinion  on  the  question,  whether  in  an  Set-off  under 
action  for  calls,  brought  by  the  liquidator  against  a  contributory  to  ^'^li^f  ^ 

'*  Companies 
(a)  As  to  jurisdiction  of  Inferior  Courts  (h)  PetU  v.  Jones  (1881),  8  Q.  B.  D.  ^^'^^  1802." 

in  counter-claim,   see   Judicature  Act,  147,  C.  A. 

1873,  88.  89,  90,  and  Judicature  Act,  (c)  Per  Cur.,  Rose  v.  Hart  (1818),  8 

1884,  8.  18.  Taunt.  499,  506. 
(a)  Be-enacting,    with   slight   yaria-  {d)  Peat  ▼.  Jones,  ubi  sup. 

tions,  8.  39  of  the  Bankruptcy  Act,  1869,  {e)  Jack  ▼.  Kipping  (1882),  9  Q.  B.  D. 

which  extended  the  right  of  set-off  con-  118. 

Bidenbly  beyond  the  limits  of  8  Geo.  2,  (/)  ExparU  Reid  (1885),  14  Q.  B.  D. 

c.  24.  963. 
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In  case  of 
winding-up. 


C.XXllI.s.  9.  Q,  limited  company, — which  is  being  voluntarily  wound  up  under 
^cj'inu^f  "  ^*^®  Companies  Act,  1862  "  (^),— the  defendant  may  set  off  a 
claim.  debt  due  to  him  from  the  company  (h) ;  thoagh  in  the  case  of  an 
unlimited  company,  which  is  being  wound  up  by  the  Court,  the 
shareholder  may  set  off  sach  a  debt  {i) ;  and,  where  a  Umited 
company  is  being  wound  up  by  the  Court,  or  under  the  supervision 
of  Hie  Court,  a  contributory  is  not  entitled, — even  if  there  be  an 
agreement  to  that  effect  between  himself  and  the  company, — to  set 
off  money  due  to  him  from  the  company,  in  an  action  against  him 
for  a  call,  made  either  before  or  during  the  winding  up  {k). 

But  as  to  a  stranger  and  non-contributory  debtors  to  a  company, 
s.  10  of  the  Judicature  Act  has  imported  into  winding  up  the 
ordinary  rules  of  set-off  in  bankruptcy  (Q,  except  that  s.  164  of  the 
Companies  Act,  1862,  25  &  26  Vict.  c.  89,  avoiding  disposition  of 
the  property  of  a  company  in  liquidation  is  not  modified  by  s.  88 
of  the  Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52  (m). 
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By  s.  80  of  "  The  Bankruptcy  Act,  1888,"  46  &  47  Vict,  c,  52  (o), 
the  effect  of  the  order  of  discharge  is,  to  release  the  bankrupt  from 
all  debts  proveable  under  the  bankruptcy,  with  the  following  excep- 
tions, viz. : — 

1st.  Debts  or  liabilities  incurred  by  means  of  fraud,  or  fraudu- 
lent breach  of  trust ;  2ndly.  Debts  or  liabilities  whereof  the  bank- 


er) 25  &  26  Vict.  c.  89. 

{h)  See  Bright(ni  Arcade  Co.  v.  Dow- 
ling  (1868),  L.  R.,  3  C.  ?.  175,  where 
the  Ck>urc  held,  expressly,  that  in  such 
a  case  thi?  right  of  set-off  existed.  But 
see  eontruy  per  Lord  Selborne,  C,  and 
James,  L.  J.,  Black's  case  (1872)  L.  R., 
8  Ch.  254,  262,  264 ;  and  OrisselVs  ease 
(1866),  L.  R.,  1  Ch.  528. 

In  -ffanic«'«ca*j  (1875),  L.  K,  19  E.^. 
449,  Jesse],  M.  R.,  expressed  a  doubt  a.H 
to  whether  there  was  such  a  right  of  set- 
off, whore  the  action  was  for  a  call  made 
bef(yre  the  winding-up  ;  and  in  Re  IVhite- 
house  (1878),  9  Ch.  D.  595,  held  that 
there  was  no  riffht  of  set-off  in  such  a 
case,  whether  tne  action  was  for  calls 
made  before,  or  made  after  the  resolution 
to  wind  up. 

It  is  laid  down  in  Lindley  on  Com- 
panies, 5th  ed.,  885,  that  the  rules  as  to 
set-off  agtinst  calls  are  the  Kame  whether 
the  company  is  wound  up  voluntarily  or 
compulsorily. 

(i)  OiUs  and  WesVs  case  (1870),  L.  R., 
10  Eq.  812  ;  per  Lord  Chelmsford,  C, 
OrisMiirs  case  (1866),  L.  R.,  1  Ch.  528, 
536 ;  per  Mellish,  L.  J.,  Black's  case 
(1872).  L.  R.,  8Ch.  254,265. 


(Ar)  Black's  case  (1872),  L.  R.,  8  Ch. 
254  ;  and  see  Brighton  Arcade  Co. 
V.  JDowling  (1868),  L.  R.,  3  C.  P.  175  ; 
Calisher*s  case  (1868),  L.  R.,  5  Eq.  214  ; 
Sankey  Brook  Coal  Co.  v.  J/araA  (1871), 
L.  R.,  6  Ex.  185  ;  GilVs  case  (1879),  12 
Ch.  I).  755  ;  KeiU's  case  (1888),  39  Ch. 
D.  259,  0.  A.,  aud  se«  Lindley  on  Com- 
panies, 5th  ed.,  pp.  857-859. 

But  where  a  snareholder  in  a  limited 
company  becomes  bankrupt,  his  tmstee 
is  entitled  to  set  off  a  debt  due  from  the 
company  to  the  bankrupt,  against  a 
demand  for  calls,  made  ajAonst  him  by 
the  official  liquidator.  Be  Duekwortk 
(1867),  L.  R.,  2  Ch.  578. 

(I)  In  re  Inee  Uall^  dx,,  Co.  ▼.  Douglas 
Forge  Co.  (1882),  8  Q.  B.  D.  179  :  Merseif 
Steel  and  Iron  Co.  v.  Naylor  (1884),  9 
App.  Cas.  434  ;  Lee  aiuf  Chapman's  case 
(1885),  30  Ch.  D.  216,  G.  A.,  and  see 
Lindley  on  Companies,  5th  ed.,  p.  738. 

(m)  Kent's  ca^e  (1888),  39  Ch.  D.  269, 
C.  A. 

(n)  And  see  ante,  Cli.  VII.,  8.  7,  p.  198, 
"Contracts  with  Bankrupts  and  Uieir 
Trustees." 

{())  Substantially  reprodacing  s.  49  of 
the  Act  of  1869. 
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rnpt  has  obtained  forbearance  by  fraud ;  8rdly.  Debts  due  to  the  C.XXIII.s.l0. 
crown  ;  and  4thly.  Debts  with  which  the  bankrupt  stands  charged      ^^^ 
at  the  suit  of  the  crown,  or  of  any  person,  for  any  offence  against  {Bankruptcy), 
a  statute  relating  to  any  branch  of  the  public  revenue  ;  or  at  the 
suit  of  the  sheriff  or  other  public  officer,  on  a  bail-bond  entered 
into  for  the  appearance  of  any  person  prosecuted  for  any  such 
offence. 

And  even  as  to  these  last  two  kinds  of  debts,  the  order  of  dis- 
charge will  release  the  bankrupt,  if  the  commissioners  of  the 
Treasury  certify  in  writing  their  consent  to  his  being  discharged 
therefrom  (p). 

The  order  of  discharge  will  not  discharge  the  bankrupt's  partner,  Does  not 
or  any  one  who  was  jointly  bound,  or  has  made  a  joint  contract  ^^towtor!^ 
with  him  (q). 

And  where  one  of  several  persons  who  were  joint  debtors,  is  dis-  Joi^t-con- 

*  tractor  mfty 

charged  from  liability  by  his  bankruptcy,  the  creditor  need  not  sue  be  sued  with- 
him  with  the  other  parties.  Sn^t^ 

But  if  one  of  two  partners  becomes  bankrupt,  his  order  of  dis-  Releases  from 
charge  releases  him  from  both  his  joint  and  separate  debts  (r).         i^^^^  *»^ 

It  is  also  a  general  rule,  that  if  a  debt  may  be  proved  under  a  debts ; 
bankruptcy,  the  bankrupt,  when  discharged,  is  not  only  discharged  nnd  from 
from   liability  for   such   debt,  but  also  from   any  consequential  dl^j^eg'^ 
damages    which    may   result    or    arise    from    the    non-payment 
thereof  («). 

As  to  the  demands  for  which  a  creditor  may  prove  under  the  What  debts, 
bankruptcy,  it  is  enacted  by  s.  87  of  the  Bankruptcy  Act,  1888,  proveS)le. 
46  &  47  Vict.  c.  52,  reproducing  with  little  variation,  s.  81  of  the 
Bankruptcy  Act,  1869,  as  follows  : — 

1st.  That  demands  in  the  nature  of  unliquidated  damages,  aris-  What  debts 
ing  otherwise  than  by  contract  or  promise,  shall  not  be  proveable  in  uiSeTs.  37  of 

bankruptcy.  A^'^^isss^^ 

2ndly.  That  no  person  having  notice  (t)  of  any  act  of  bankruptcy, 

available  for  adjudication  against  the  bankrupt,  shall  prove  for  any 

debt  or  liability  contracted  by  the  bankrupt,  subsequently  to  the 

date  of  his  so  having  notice. 

Srdly.  That,  save  as  aforesaid,  all  debts  and  liabilities,  present 

and  future,  certain  or  contingent,  to  which  the  bankrupt  is  subject 

{p)   Bankruptcy   Act,    1883,    s.   30,  {t)  That  is,  haying  specific  informa- 

supra.  tion  as  to  the  acts  which  constitute  the 

(q)  46  &  47  Vict.  c.  62,  s.  30.  act   of   bankruptcy,  —  a    notice    which 

(r)  Ex  parte  Hammond  (1873),  L.  R.,  states  circuiustances,  which  may  or  may 

16  £<j.  614.  not  amount  to  an  act  of  bankruptcy,  not 

(«»   yan  Sandau  v.  Corsbie  (1819),  3  \Hiings\if^cieRt;  Evans  v.  Hallam(lS7 1), 

B.  &  Al.  13.  L.  R.,  tJ  Q.  B.  713. 
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C.  XXIII.  a  10. 
Bankruptcy, 


What  "lia- 
bility" prove- 
able 


Effect  of  this 
statute. 

Hardy  ▼. 
Fotkergill. 


at  the  date  of  the  order  of  adjudication,  or  to  which  he  may  become 
subject  during  the  continuance  of  the  bankruptcy  (u),  by  reason  of 
any  obligation  incurred  previously  to  that  date,  shall  be  deemed  to 
be  debts  proveable  in  bankruptcy. 

And, — after  pointing  out  the  mode  in  which  the  value  of  debts 
or  liabilities  which,  for  any  reason,  do  not  bear  a  certain  value,  is 
to  be  estimated  for  the  purpose  of  proof,  and  declaring  that  *^  the 
amount  of  such  value,  when  assessed,  shall  be  proveable  as  a  debt 
under  the  bankruptcy  "  (a;),  the  section  concludes  by  enacting : — 

That  "  liability  "  shall,  for  the  purposes  of  the  act,  include  any 
compensation  for  work  or  labour  done,  any  obligation  or  possibility 
of  an  obligation,  to  pay  money  or  money's  worth  ;  on  the  breach  of 
any  express  or  implied  covenant,  contract,  agreement,  or  under- 
taking, whether  such  breach  does  or  does  not  occur,  or  is  or  is  not 
likely  to  occur,  or  capable  of  occurring  before  the  close  of  the  bank- 
ruptcy (j^);  and  that,  generally,  it  shall  include  any  express  or 
implied  engagement,  agreement,  or  undertaking  to  pay,  or  capable 
of  resulting  in  the  payment  of  money  or  money's  worth,  whether 
such  payment  be,  as  respects  amount,  fixed  or  unliquidated;  as 
respects  time,  present  or  future,  certain,  or  dependent  on  any  one 
contingency,  or  on  two  or  more  contingencies ;  and,  as  to  the  mode 
of  valuation,  whether  it  be  capable  of  being  ascertained  by  fixed 
rules,  or  be  assessable  only  by  a  jury,  or  as  matter  of  opinion. 

The  effect  of  this  enactment  is,  that  ''  every  possible  demand, 
every  possible  claim,  every  possible  liability,  except  for  personal 
torts,  is  to  be  the  subject  of  proof  in  bankruptcy;"  "  the  broad 
purview  of  the  act "  being,  *'  that  the  bankrupt  is  to  be  a  freed 
man, — freed  not  only  from  debts,  but  from  contracts,  liabilities, 
engagements,  and  contingencies  of  every  kind  (z) ;  and  in  Hardy  v. 
FothergiU  (a),  it  was  held  by  the  House  of  Lords  to  extend  to  the 
contingent  liability  of  the  assignee  of  a  lease  upon  the  covenant  of 
indemnity  of  the  lessee  by  such  assignee  against  the  liability  upon, 
amongst  other  covenants,  the  covenant  to  yield  up  the  demised 
premises. 

And  it  is  enacted  by  s.  9,  that  on  the  making  of  a  receiving 
order  against  a  debtor,  no  creditor  to  whom  the  bankrupt  is  indebted 
in  respect  of  any  debt  proveable  in  the  bankruptcy,  shall  have  any 
remedy  against  the  property  or  person  of  the  bankrupt  in  respect  of 


(u)  That  is,  np  to  the  time  of  his 
obtaining  his  order  of  discharge.  See 
Mba  V.  Boulnois  (1875),  L.  R.,  10  Ch. 
479  ;  JU  Bmnctt*s  Trusts  (1876),  ib,  490. 

{x)  And  such  proof  is  final  for  idl 

{>arp08e8,   so   long   as  the    bankruptcy 
asts.    Ex  parU  Bates  (1879),  11  Gh.  D. 
914,  C.  A. 


{y)  See  s.  47. 

(z)  Per  James,  L.  J.^  Ex  parte  Uyivci 
Coal  and  Iran  Co,  (1871),  L.  R.,  7  Ch. 
28  ;  and  see  JSc  parU  Waters  (1873), 
L.  R.  8  Ch.  562;  FlvU  v.  Barnard 
(1888),  22  Q.  B.  D.  90,  C.  A. 

(o)  ffardy  v.  FothergiU  (1888),  13 
App.  Cas.  351. 
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such  debt,  except  in  manner  directed  by  the  Act ;  and  further  by  C.XXIII.8.10. 
8. 10,  that  the  Bankruptcy  Court  may,  at  any  time  after  the  presenta-      ^^^^ 

tion  of  a  bankruptcy  petition  against  the  debtor,  restrain  further 

proceedings  in  any  action,  suit,  execution,  or  other  legal  process 
against  the  debtor  (b) ;  or  it  may  allow  such  proceedings,  whether 
in  progress  at  the  commencement  of  the  bankruptcy,  or  commenced 
during  its  continuance,  to  proceed  on  such  terms  as  it  may  think 
just. 


Sect.  11. — Equitable  Defences. 

The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  126,  Cases  in 
by    ss.    88 — 86,    first    allowed  defendants  to  set   up   equitable  able  defences 
defences  in  common  law  actions ;   but  in  exercising  the  powers  were  allowed 
conferred  on  the  Courts  of  Common  Law  by  the  above  enactments.  Act,  1854. 
it  was  held,  first,  that  it  was  entirely  in  the  discretion  of  the 
Courts  to  allow  equitable   matter  to   be   pleaded  or  not ;    and, 
secondly,  that  they  would  not  allow  such  matter  to  be  pleaded 
unless  it  appeared  clearly,  or  at  least  with  reasonable  certainty, 
what  the  equity  was  on  which  the  party  relied,  and  that  the  facts 
were  such  as  would  support  such  equity ;  and  the  construction  put 
by  the  Courts  (c)  on  the  Act  of  1854,  ss.  83,  85  and  86,  was  pro- 
bably much  narrower  than  it  was  intended  or  contemplated  by  the 
framers  of  that  Act.     This  resulted  in  the  remedies  given  by  those 
sections  being  of  very  little  practical  use  at  common  law,  and  in 
suitors  being  still  obliged  to  resort  to  the  Court  of  Chancery,  as 
before,  for  the  purpose  of  obtaining  a  complete  remedy  (d). 

This  state  of  things,  long  felt  and  acknowledged  to  be  a  great  Equitable 
evil,  was  done    away  with  by  the  24th  section   of  the  Supreme  the  Judi- 
Court  of  Judicature  Act,  1878,  whereby  it  is  enacted,  amongst  J*^^®^^^*^ 
other  provisions  of  a  similar  nature,  that — 

''  If  any  defendant  claims  to  be  entitled  to  any  equitable  estate 
or  right,  or  to  relief  upon  any  equitable  ground,  against  any  deed, 
instrument  or  contract,  or  against  any  right,  title,  or  claim, 
asserted  by  any  plaintiff  or  petitioner  in  such  cause  or  matter,  or 
alleges  any  ground  of  equitable  defence,  to  any  claim  of  the  plaintiff 
or  petitioner  in  such  cause  or  matter,  the  said  Courts  respectively, 
and  every  judge  thereof,  aliall  give  to  every  equitable  estate,  right, 

{b)  This  has  been  held  to  apply  only  (c)  See  BarUeU  v.  IVells  (1862),  1  B. 

to  proceedings  against  the  debtor  alone,  k  S.  836  ;  Mines  Royal  Society  v.  Magnay 

and    not    to    proceedings    against    him  (1854),  10  Exch.  489. 

jointly  with  any  other ;  Ex  parte  Isaac  (d)  See  First  Report  of  the  Judicature 

(1870),  L.  B.,  6  Ch.  58.  Commissiouerd,  p.  7. 

C.C.  z  z 
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0.XXIII.S.11.  or  ground  of  relief  so  claimed,  and  to  every  equitable  defence  bo 
^^^  alleged,  such  and  the  same  effect,  by  way  of  defence  against  the 
claim  of  such  plaintiff  or  petitioner,  as  the  Court  of  Chancery  ought 
to  have  given,  if  the  same  or  the  like  matters  had  been  relied  on 
by  way  of  defence,  in  any  suit  or  proceeding  instituted  in  that 
Court  for  the  same  or  the  like  purpose,  before  the  passing  of  this 
Act "  (e) ;  and  further,  that  '^  The  said  Courts  (i.«.,  the  High  Court 
and  the  Court  of  Appeal)  respectively,  and  every  judge  thereof,  %haXl 
also  have  'power  to  grant  to  any  defendant,  in  respect  of  any  equit- 
able estate  or  right,  or  other  matter  of  equity,  and  also  in  respect 
of  any  legal  estate,  right,  or  title  claimed  or  asserted  by  him,  all 
such  relief  against  any  plaintiff  or  petitioner,  as  such  defendant 
shall  have  properly  claimed  by  his  pleading,  and  as  the  said  Courts 
respectively,  or  any  judge  thereof,  might  have  granted  in  any  suit 
instituted  for  that  purpose,  by  the  same  defendant  against  the  same 
plaintiff  or  petitioner." 

{e)  Where  the  defendant  in  an  action  the  action  is,  may,  under  this  section, 

in  one  of  the  Divisions  of  the  High  Couii;,  give  effect  to  the  equity  so  far  as  is  inci- 

other  than  the  Chancery  Division,  relies  dental  to  the  purposes  of  the  defence, 

on  an  equity  to  have  a  deed  set  aside  as  Mostyn  v.   West  Mostyn  Coal  and  Irtm 

part  of  his  defence,  the  Division  in  which  Co.  (1876),  1  C.  P.  D.  145. 
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Sect.  1. — General  Rules. 

''If  a  contract  be  made  and  one  party  to  it  make  default  in 
performance,  there  appears  to  result  to  the  other  party  a  right  at 
his  election  either  to  insist  on  the  actual  performance  of  the  con- 
tract, or  to  obtain  satisfaction  for  the  non-performance  of  it.  It 
may  be  suggested  from  this  that  it  follows  ....  that  it  ought  to 
be  assumed  that  every  contract  is  specifically  enforceable  until  the 
contrary  be  shown.  But  so  broad  a  proposition  has  never,  it  is 
believed,  been  asserted  by  any  of  the  judges  of  the  Court  of 
Chancery  or  their  successors  in  the  High  Court  of  Justice,  though 
if  prophecy  were  the  function  of  a  law  writer,  it  might  be  suggested 
that  they  will  more  and  more  approximate  to  such  a  rule."  These 
are  the  opening  words  of  the  second  chapter  of  an  exhaustive  and 
authoritative  treatise  on  the  *'  Specific  Performance  of  Con- 
tracts" (a).  If  they  may  be  permitted  to  say  so,  the  Editors  of 
the  present  work  thoroughly  agree  with  them.  The  main  point 
of  importance  to  the  practitioner  in  connection  with  this  view  of 
"  specific  performance "  is,  that,  subject  to  certain  well-defined 
rules  which  will  now  be  considered,  the  judicial  decisions  must 
decrease  in  value  in  proportion  to  their  age. 

The  foundation  of  the  equitable  jurisdiction  in  granting  a  decree  Foundation  of 
for  specific  performance  of  a  contract  is  that  the  party  seeking  it  Jn'ipJSfic^ 
cannot  obtain  a  suflBcient  remedy  by  the  common  law  judgment  for  performance 
damages.    Hence  it  is,  that  as  land  has  a  special  value,  the  loss  of 
which  by  the  party  entitled  to  it  cannot  be  measured  by  money, 
specific  performance  of  a  contract  either  to  buy  land  or  to  hire  it 
on  lease  will  invariably,  be  enforced  (b)  if  the  requirements  of  the 

(a)  Fry  on  Specific  Performance,  8rd      Rawlins, 
ed..  1892,  by  the  Author  (then  Fry,  J.,  (b)  See  Judicature  Act,  1878,  8.  34. 

and    now    Fry,    L.    J.),    and    W.    D. 

z  z  2 
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Ch.XXIV.8.1. 

Specific 

Performance 

{Qeneral 

Rules). 


Combinatiou 
of  damages 
with  specific 
performance. 


Jurisdiction 
of  county 
courts. 


Statute  of  Frauds  {c)  have  been  satisfied.  Similarly,  specific 
performance  will  be  decreed  of  a  contract  to  sell  specific  goods  (d)  : 
and  the  Sale  of  Goods  Act,  1898,  66  &  57  Vict.  c.  71,  s.  52,  re- 
enacting  the  Mercantile  Law  Amendment  Act,  1856, 19  &  20  Vict, 
c.  97,  s.  2,  enacts  that  in  any  action  for  breach  of  contract  to  deliTer 
specific  or  ascertained  goods,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  the  plaintiff,  by  its  judgment  or  decree  direct  that 
the  contract  shall  be  performed  specifically,  without  giving  the 
defendant  the  option  of  retaining  the  goods  upon  payment  of 
damages.  Similarly,  specific  performance  will  be  decreed  of  a  con- 
tract to  sell  shares  in  a  public  company  (e),  and  also  of  a  contract 
to  buy  such  shares  (/).  Other  instances  of  specifically  enforceable 
contracts  are  to  execute  a  mortgage  (g),  and  an  implied  contract  to 
execute  a  memorandum  of  indemnity  (A). 

On  the  other  hand,  it  is  well  settled  that  where  damages  are  a 
sufiScient  remedy,  specific  performance  of  a  breach  of  contract  will 
not  be  granted,  as  where  the  contract  is  merely  to  transfer  a  speci- 
fied Government  Stock  (i) ;  for  with  the  damages  the  plaintiff 
can  at  once  buy  as  much  Government  Stock  as  he  has  lost  by  the 
breach  of  contract. 

Under  our  early  law,  a  plaintiff  could  neither  obtain  specific 
performance  in  the  Common  Law  Courts,  nor  damages  in  the 
Court  of  Chancery.  Li  more  modem  times,  however,  specific 
performance  in  a  particular  class  of  cases  became,  as  we  have  seen 
above,  obtainable  in  a  Common  Law  Court  under  the  Mercantile 
Law  Amendment  Act,  while  the  Court  of  Chancery  was  expressly 
empowered  to  award  damages  by  the  Chancery  Amendment  Act, 
1868  (Lord  Cairns'  Act),  21  &  22  Vict.  c.  27,  either  in  lieu  of  or  in 
addition  to  specific  performance.  And  now  by  the  24th  section  of 
the  Judicature  Act,  1878,  any  Division  of  the  High  Court  may  give 
judgment  either  for  damages  or  for  specific  performance,  or  both, 
subject  to  the  single  restriction  that  the  jurisdiction  to  grant  specific 
performance  of  '^  contracts  between  vendors  of  real  estates,  including 
contracts  for  leases,"  is  assigned  to  the  Chancery  Division  of  the 
High  Court. 

The  67th  section  of  the  County  Courts  Act,  1888,  51  &  62  Vict, 
c.  48,  gives  County  Courts  all  the  powers  of  the  High  Court  in  any 
action  for  the  specific  performance  of  any  agreement  for  the  sale. 


(c)  See  ante,  Chap.  XL 

id)  See  Faleke  y.  Oray  (1S59),  4  Drew. 
651  (two  china  jars). 

{e)  DuneiUh  v.  Alhrecht  (1841),  12 
Sim.  189. 

(/)  ChedU  Y,Kenu}ard  (1858),  S  Do 
G.  &  J.  27. 


{g)  See  Aehtcn  v.  Corrigan  (1871),  L. 
R.  18  £q.  76. 

(A)  ^b^^porU  v.  Whayman  (1855),  20 
Bear.  607. 

(i)  See  Nutbrovm  ▼.  ThomUm  (1784). 
10  Ves.  161. 
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purchase,  or  lease  of  any  property  wjiere  in  the  case  of  a  sale  or  Ch.XXIV.8.1. 
purchase  the  purchase-money,  or  in  the  case  of  a  lease  the  value  of  «  Sp^^ 
the  property,  shall  not  exceed  500L  {General 

Where  even  a  unilateral  mistake  was  proved,  it  used  to  be  the il  _ 

practice  of  the  Court  not  to  grant  specific  performance  (fc) ;  but  now  ^^"take. 
under  the  Judicature  Act,  parol  evidence  of  mistake  being  ad- 
mitted, the  agreement  may  be  rectified  and  the  reformed  agreement 
enforced  (J). 


Sect.  2. — Where  Specific  Performance  will  not  he  Decreed. 

(a)  Complication. 

The  complicated  character  of  a  contract  furnishes  a  reason  for 

the  Court  refraining  specifically  to  enforce  it.   On  this  ground,  con-  Building  re 

tracts  to  build  or  repair  a  house  (m)  or  to  cultivate  a  farm  in  a 

particular  manner  (n),  are  not  specifically  enforceable.     Under  this 

head,  too,  come  contracts  to  perform  continuous  acts  (o),  or   of  ^^^^i^tinuous 

which  the  breaches  are  likely  to  be  frequent  ( j>),  nor  will  the  Court 

specifically  enforce  an  agreement  to  enter  into  partnership  (9),  or  to  PArtnei-ship. 

borrow  on  mortgage  (r).    As  to  contracts  for  the  sale  of  the  goodwill 

of  a  business,  it  is  doubted  in  the  older  cases  whether  this  is  not  of  too  ^^^  of  Good- 

'II 

uncertain  a  nature  to  be  enforced  in  equity,  unless  it  is  connected 
with  the  sale  of  some  interest  in  specified  premises  {s) ;  but  in  more 
recent  times  the  Court  of  Appeal  entertained  an  action  for  specific 
performance  of  the  sale  of  a  ''  medical  practice,"  and  although  the  ^^edical 
action  was  dismissed  on  the  ground  that  there  was  no  binding  con- 
tract, the  parties  never  being  ad  idem,  it  was  not  suggested  that  such 
a  contract  if  proved  would  not  have  been  enforced  (t),  and  as  the 
subsequent  breach  of  such  contract  by  the  vendor  setting  up  in  busi- 
ness himself,  or  soliciting  former  customers,  would  be  restrained  by 
injunction,  there  seems  no  reason  why  such  contract  should  not  be 


(Ic)  Wyannbe  Rail.  Co,  v.  Donnington 
BoBpiial  (1866),  L.  R.,  1  Gh.  268  ;  Bask- 
comb  ▼.  Beckrmth  (1869),  L.  R.,  8  £q. 
100  ;  and  see  Tamplin  v.  James  (1880), 
16  Ch.  D.  216,  C.  A. 

(1)  Olley  ▼.  Fisher  (1886),  84  Ch.  D. 
367 ;  and  see  post,  Ch.  XXVIL,  on 
liistake  and  Rectification. 

(m)  See  Moseley  v.  Virgin  (1796),  8 
Ves.  184. 

(n)  See  Bayner  ▼.  Stone  (1762),  2 
Eden.  128. 

As  to  compelling  railway  company  to 
constrnct  works,  see  fVilion  v.  North- 
ampton Bail.  Co.  (1875),  L.  R.,  9  Ch. 
279  ;  Oreene  v.  fVest  Cheshire  Rail,  Co. 
(1871),  L.   R.,  13  Eq.   44  ;   Wilson  v. 


FumessRail.  Co.  (1869),  L,  R.,  9  Eq.  28. 

(o)  See  Powell  Dvffryn^  dx.,  Co.  v. 
Taff  VaU  Rail.  Co.  (1874),  L.  R.,  9  Ch. 
331 ;  Ryan  v.  Mutual  TorUine  West- 
minster Chambers  Assoeiationf  [1893]  1 
Ch.  116. 

{p)  See  Collins  v.  Plumb  (1810),  16 
Yes.  454  ;  10  K  R.  214. 

iq)  Sichel  y.  Mosenthal  (1862),  30 
Beav.  371. 

(r)  Rogers  v.  Challis  (1860), 

(jf)  Bozon  V.  Farlow  (1816),  1  Mer. 
459;  Coslake  v.  Till  (1826),  1  Rass. 
376. 

(0  May  V.  Thomson.  (1882),  20  Ch.  D. 
705,  C.  A.  (headnote  unreliable). 
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CH.XXiy.s.2.  specifically  enforced  {u).    An  agreement  which  inyolves  a  frand  on 

Sp^el'er'  *'^®  Public  will  not  be  enforced  (x) ;  and  an  agreement  which  is 

formajice  loiii  illegal  will  not  be  enforced  unless  the  legal  part  can  be  separated 

!! ^ — '.  from  the  illegal,  and  the  parties  intended  they  should  be  separable; 

and  then  the  legal  part  may  be  enforced  (y). 
Delay.  The  right    to    specific    performance  may  be  lost  by  delay  {z) 

or  acquiescence,  as  to  which  a  less  amount  of  acquiescence  than 

would  have  been  necessary  to  bar  an  action  for  damages  will  bar 

specific  performance  (a). 


(b)  Revocability. 

If  a  contract  be  revocable  by  the  party  against  whom  a  decree  for 
specific  performance  is  sought,  the  decree  will  be  refused.  On 
this  ground  a  contract  to  enter  into  a  partnership  at  will  is  not 
specifically  enforceable  (b),  or  a  contract  for  a  lease  which  by  virtne 
of  the  contract  itself  would  contain  a  stipulation,  enabling  the 
defendant  to  determine  the  lease  as  soon  as  it  was  executed  (c) ;  and 
inasmuch  as  a  tenancy  from  year  to  year  is  determinable  by  either 
party  by  half  a  year's  notice  to  quit,  a  contract  for  such  a  tenancy 
would  seem  to  be  not  specifically  enforceable  on  the  ground  of  the 
shortness  of  the  period  for  which  it  can  continue  against  the  will  of 
either  of  the  parties  (d). 

(c)  Absence  of  Consideration, 

It  is  well  settled  that  a  contract  made  without  consideration  (e)  is 
not  specifically  enforceable  (/) ;  eyen  damages  cannot  be  recovered 
for  the  breach  of  such  a  contract,  unless  it  be  under  seal,  and  the 
addition  of  a  seal,  though  it  renders  the  contract  available  for  the 
recovery  of  damages,  does  not  invest  it  with  enforceability  for  specific 
performance.  It  should  be  borne  in  mind,  however,  that  a  promise 
of  marriage  is  a  consideration,  so  that  although  a  promise  to  marry 
is  not  specifically  enforceable,  an  agreement  to  settle  property  in 
consideration  of  a  promise  to  marry  is  (g). 


(tt)  And  see  ante,  p.  707. 

(z)  Post  V.  Marsh  (1880),  L.  R.,  16 
Ch.  D.  895,  per  Fry,  J. 

iy)  Odetm  Tramways  Co,  v.  Mendel 
(1878).  8  Ch.  D.  285,  C.  A. 

(z)  Eowe  V.  SmWi  (1884),  27  Ch.  D. 
89   C   A. 

(o)  Sayers  v.  Collyer  (\%%^\  28  Ch.  D. 
103,  C.  A.,  per  Fry,  L.  J. 

(h)  Eercy  v.  Birch  (1804),  9  Ves.  857. 


(c)  SeeZev^  v.  Bwd  (1853),  18  Bwt. 
85. 

{d)  See  Clayton  v.  IlUngworth  (1858), 
10  Hare,  451,  in  which,  however,  the 
suit  was  dismissed  merely  "in  the 
absence  of  any  authority." 

{e)  See  Ch.  II.,  s.  2. 

(/)  See  Walr<md  v.  Walrtynd  (1858), 
Johns.  18  ;  and  see  ante,  p.  18. 

{g)  See  Ch.  VilL,  ante,  p.  245. 
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Ch.XXIV.8.3. 

Sect.  8. — Part  Performance*  „  /^^^ 

We  have  seen  that  by  s.  4  of  the  Statute  of  Frauds,  certain  con-  General  rule, 
tracts  as  a  contract  to  sell,  or  a  contract  to  let  land,  are  not  good 
unless  they  have  been  put  in  writing  signed  by  the  party  to  be 
charged  therewith.  Therefore,  such  contracts  are  not  as  a  general 
rule  specifically  enforceable  unless  the  statute  has  been  complied 
with. 

There  is,  however,  the  notable  exception  that  where  the  party 
plaintiff  has  partly  performed  an  oral  contract,  required  by  the 
statute  to  be  in  writing,  on  the  expectation  that  the  party  defendant 
would  perform  the  rest,  the  Court  will  not  allow  the  party  defendant 
to  back  out  of  the  contract  upon  the  strength  of  the  statute  (A), 
but  will  decree  specific  performance  of  the  oral  contract.  This  is 
shortly  called  the  "  doctrine  of  part  performance,"  and  the  applica- 
tion of  it  is  attended  with  great  difficulty. 

It  has  been  said  in  the  Court  of  Appeal,  that  the  doctrine  applies 
only  to  cases  where  land  was  a  subject-matter  of  the  contract  (t), 
but  this  yiew  is  conceived  to  be  incorrect  (A:),  and  the  doctrine  has 
been  applied  to  an  oral  contract  for  an  easement,  upon  the  assump- 
tion that  the  4th  section  of  the  statute  applies  to  such  a  con- 
tract (i). 

The  main  restriction  upon  the  doctrine  is,  that  the  acts  of  alleged  ^^'^  ^^^  ^ 
part  performance  must  be  unequivocally,  and  in  their  own  nature  connected  ^ 
connected  with  some  such  agreement  as  that  alleged.  This  is  laid  !SS^^^^^ 
down  after  an  exhaustive  review  of  the  authorities  by  Lord  Selbome  ,,  ,,. 

''  Maddtaon  v. 

in  Maddison  v.  Alder  son  (m),  in  which  the  House  of  Lords  heli.  AJdtrsm, 
that  an  oral  contract  between  an  intestate  and  a  woman,  that  he 
should  devise  to  her  a  life  estate  in  land,  and  that  she  should  serve 
him  as  his  housekeeper  without  wages,  was  not  "  partly  performed  " 
by  the  woman  having  served  without  wages  for  many  years  up  to 
his  death. 

In  pursuance  of  this  well- settled  rule,  the  mere  continued  posses-  Continued 
sion  of  a  tenant  at  will,  or  from  year  to  year  in  expectation  of  a  yj^r^o^year^ 
lease,  is  not  part  performance  (n),  nor  is  expenditure  upon  a  farm  in  ^  »<>*• 


(h)  See  MuTidy  v.  JolUffe  (1839),  5 
My.  &  Cr.  at  p.  177,  per  Lord  Cotten- 
ham,  C.  ;  UngUy  r.  UngUy  (1877),  5 
Oh.  D.  887,  C.  A. 

(i)  See  Britain  r.  SossUer  (1879),  11 
Q.  B.  D.  123,  where  no  cases  are  cited 
in  the  judgments,  and  Thesiger,  L.  J., 
did  I  not  agree  in  the  principle  of  the 
restriction. 

{k)  See  per  Lord  Solborne,  C,  in 
Maddiscn  v.  Aldersan  (1883),  8  App. 
Cas,  at  p.  474,  and  per  Kay,  J.,  alter 


review  of  cases,  in  McAfanus  v.  Cooke 
(1887),  86  Ch.  D.  681,  where  it  is  said 
that  probably  the  doctrine  applies  to  all 
cases  in  which  the  Court  would  entertain 
an  action  for  specific  performance  if  the 
contract  had  been  in  writing. 

(l)  McSianus  v.  Cooke^  supra. 

(m)  Maddison  y.  Alderson  (1883),  8 
App.  Cas.  467. 

(n)  See  Faulkner  v.  LUwellin  (1862), 
81  L.  J.,  Ch.  549. 


712 


Chap.  XXIV.— Decree  for  Specific  Performanck 


Ch.XXIV.8.8.  the  ordinary  course  of  husbandry  (o),  but  expenditure  after  being 
_  /^^'        let  into  possession  has  been  held  performance  (  o),  and  in  Nunn  v. 

—  Fabian  (q),  the  payment  of  one  quarter  s  rent  at  an  increased  rate 

Pajmient  of  ^gj.|j^Uy  stipulated,  was  held  to  be  such  part  performance  of  a  con- 
Nunn  V.  tract  for  a  lease  by  a  tenant,  as  to  entitle  him  to  a  decree  for  a 
Fabian.  lesiBe  at  such  increased  rate. 


Sect.  4. — Indirect  Specifi<*  Performance, 

It  has  been  already  observed,  that  specific  performance  will  not 
be  decreed  of  contracts  for  personal  service  on  the  ground  that  the 
Court  is  unable  to  supervise  their  execution.  In  one  well-known 
class  of  cases,  however,  the  Court  indirectly  enforces  specific  per- 
formance of  a  contract  to  serve  a  particular  person  by  restraining 
the  party  who  has  entered  into  such  a  contract  from  serving  any 
one  else.  The  party,  of  course,  may  refrain  from  negotiating  again 
with  his  first  intended  employer,  or  such  first  intended  employer 
may  treat  what  has  been  done  as  a  repudiation  of  the  contract  of 
employment,  but,  for  practical  purposes,  the  injunction  would  in 
most  cases  have  the  efiect  of  a  direct  decree  for  specific  performance 
of  the  original  contract. 

The  leading  case  upon  the  subject  is  Lundey  v.  Wagner  (r),  in 
which  case  the  defendant,  Johanna  Wagner,  had  agreed  to  sing  at 
the  plaintiffs  theatre  a  certain  number  of  nights,  and  not  use  her 
talent  at  any  other  theatre  during  that  period,  without  the  written 
authority  of  the  plaintiff.  Afterwards  she  agreed  for  a  larger  pay- 
ment to  sing  during  that  period  for  Mr.  Gye  at  Covent  Grarden, 
and  abandon  the  agi'eement  with  the  plaintiff.  Lord  St,  Leonards, 
C,  granted  an  injunction,  restraining  the  defendant  from  singing 
for  Mr.  Gye,  and  there  is  no  doubt  that  a  similar  negative  stipula- 
tion against  acting  elsewhere  than  as  promised  is  enforceable  by 
injunction  {s) ;  but  in  the  absence  of  a  negative  stipulation  an  injunc- 
tion in  this  class  of  cases  will  not  be  granted.  So  it  was  laid  down 
WhUvjood      by  the  Court  of  Appeal  in  Whitwood  Chemical  Co,  v.  Hardman  (t). 

Chemical  C.  v.     .  ,  -  -  p     i      ^  j    .         • 

Hardman,       where  the  manager  of  a  manufacturmg  company  agreed  to  give. 


Enforcement 
of  negative 
stipulation. 

Limdey  v. 
Wagner, 


(o)  See  JBrennan  ▼.  Bolton  (1842),  2 
Dr.  &  War.  849. 

ip)  See  Williams  v.  Evam  (1875),  32 
L.  T.  860. 

(q)  Nwnn  v.  Fabian  (1865),  L.  R.,  1 
Ch.  35,  per  Lord  Cnin worth,  C. 

(r)  Lvmley  v.  Wagner  (1852),  1  De 
6.  M.  &  G.  604,  App. 

(s)  See,  e.g.,  GriTntUm  v.  Cuningham^ 
[1894]  1  Q.  B.  125. 


{t)  Whittoood  Chemical  Co,  r.  Hard' 
man,  [1891]  2  Ch.  416,  C.  A.,  reyersing 
Kekewich,  J.,  and  disapproving  Montagt^ 
V.  FUxkUm  (1873),  L.  R.,  16  Eq.  189. 
where  Malins,  V.-C,  misapprehending 
LuJnley  v.  Wagner,  restrained  an  actor 
from  performing  otherwise  than  as  under 
ao  engagement  containing  no  negative 
stipulation. 
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daring  the  specified  term,  "  the  whole  of  his  time  to  the  company's  Ch.XXIV.8.4. 
husiness,"  and  it  was  held  that  the  company  were  not  entitled  to      sj^l^ 
restrain  the  manager  from  giving,  during  the  term,  part  of  his  time  Pcrforrmncc, 
to  a  rival  company.      Similarly,  a  stipulation  which   is  negative 
merely  in  form,  but  affirmative  in  substance,  will  not  be  enforced 
by  injunction  {u). 

But  in  very  rare  cases  injunctions  have  been  granted  without 
negative  words,  as  for  instance  to  prevent  the  use  of  a  ship  for  other 
purposes  than  those  covered  by  a  charter-party  (x). 

(«)  Davis  y.  Foreman^  [1894]  3  Ch.  acting  on  a  notice  tenninating  the  em- 

654.      In  this  case    an    employer  had  ployment. 

agreed  not  to  require  a  manager  to  leave  {x)  De  MaUos  v.  Oibson  (1859),  4  De 

his  employment  except  for  misconduct  6.  &  J.  276,  cited  without  disapproval 

or  breach  of  the  contract  of  employment,  by  Ray,  L.  J.,  in  WhUwood  Chemical  Co. 

and  the  manager   failed  to  obtain  an  v.  Hardinom,  ante  (t), 
injunction  restraining  the  employer  from 
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DAMAGES  FOR  BREACH  OF  CONTRACT. 


[See  also  Mayne  on  Damaget^  4th  ed.,  A.D.  1884 ;  Sedgwick  on  Damages  (Amer.)i 

7th  ed,,  A.D.  1880.] 
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Sect.  1. — Penalty  or  Liquidated  Damages, 

(a)  Meaning  of  Terms. 

Where  the  parties  to  a  contract  mutually  agree  that,  in  the 
termB  penalty  event  of  a  breach  of  its  provisions,  the  one  shall  pay  to  the  other  a 
^mg^^*'^^  specified  sum  of  money,  it  not  unfrequently  becomes  a  question  of 
some  difficulty,  whether  such  sum  is  to  be  considered  as  in  the 
nature  of  a  penalty, — that  is,  merely  as  a  sum  intended  to  cover 
any  damage  which  may  be  actually  incurred  by  a  breach  of  the 
contract;  or  as  liquidated  damages, — that  is,  as  the  sum  to  be 
'paid  in  that  event,  without  reference  to  the  extent  of  the  injwry 
sustained. 


Rules  vA  to 
what  is  a 
}>enalty. 

Astley  V. 
Weldon. 


(b)  What  is  a  Penalty, 

It  has  been  said  to  be  very  difficult  to  lay  down  any  general 
principle  in  cases  of  this  kind;  but  in  Astley  v.  Weldon  the 
rule  was  stated  thus,  viz.,  that  where  articles  contain  covenants 
for  the  performance  of  several  things,  and  then  one  large  sum  is 
stated  at  the  end,  to  be  paid  upon  breach  of  performance,  that 
must  be  considered  as  a  penalty  ;  but  that  where  it  is  agreed  that, 
if  a  party  do  such  a  particular  thing,  such  a  sum  shall  be  paid  bj 
him,  there  the  sum  stated  may  be  treated  as  liquidated  damages  (a). 


(a)  Per  Heath,  J.,  Astley  v.  Weldon 
(1801),  2  B.  &  P.  346,  858  ;  5  R  R.  618. 
The  distinction  is  between  a  sum  pay- 
able on  one  event,  and  a  sum  intended  to 


secure  the  performance  of  several  niattets. 
See  per  Cur.,  Sparrow  v.  Paris  (1862), 
7  H.  &  N.  699. 
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In  that  case  it  appeared,  that  the  parties  had  entered  into  an  ^H-^^^-^-^- 
agreement,  by  which  the  defendant  engaged  to  perform  at  the    iZuldaUd 
plaintiff's  theatres  for  a  term  of  years ;  that  the  plaintiff  apjreed  to     Davmgcs. 
pay  a  weekly  salary  and  the  defendant's  travelling  expenses ;  that 
the  defendant  agreed  to  attend  rehearsals,  and  to  pay  such  fines  as  Weldon. 
should  be  inflicted  for  non-observance  of  the  regulations  of  the 
theatres,  &c. ;    *'and  lastly,  it  was  thereby  agreed  between  the 
parties,  that  either  of  them  neglecting  to  perform  that  agreement 
according  to  the  tenor  and  effect,  and  true  intent  and   meaning 
thereof,  should  pay  to  the  other  of  them  the  full  sum  of  200{.  of 
lawful  money  of  Great   Britain,  to  be  recovered  in  any  of  his 
Majesty's  Courts  of  Record  at  Westminster.*'    And  the  Court  held, 
that  the  sum  mentioned  in  the  agreement  was  in  the  nature  of  a 
penalty,  and  was  not  liquidated  damages. 

In  Kemhle  v.  Farren  (b),  the  Court  went  so  far  as  to  treat  an  Contract  for 
express  general  stipulation  for  liquidated  damages  as  a  stipulation  damages 
for  a  penalty  only,  and  to  apply  the  rule  of  Astley  v.  Weldon  to  it.  ^^"f^^^o**' 
There  the   defendant   engaged  to  act   as  principal  comedian   at  peualt}^ 
Covent  Garden  Theatre  for  four  seasons,  commencing  with  October,  Kenible  v. 
1828 ;    and   in  all  things  to  conform  to  the  regulations  of  the 
theatre.     The  plaintiff  agreed  to  pay  the  defendant  32.  6«.  Sd.  every 
night  on  which  the  theatre  should  be  open  for  theatrical  perform- 
ances during  the  ensuing  four  seasons ;  and  that  the  defendant 
should  be  allowed  one  benefit  night  during  each  season,  on  certain 
terms  therein  specified.     And  the  agreement  contained  a  clause, 
that  if  either  of  the  parties  should  neglect  or  refuse  to  fulfil  the 
said  agreement  or  any  'part  thereof,  or  any  stipulation  therein 
contained,  such  party  should  pay  to  the  other  the  sum  of  1,000Z., 
to  which  sum  it  was  thereby  agreed  that  damages  sustained  by  any 
such  omission,  neglect,  or  refusal,  should  amount ;  which  sum  was 
thereby  declared  by  the  said  parties  to  he  liquidated  and  ascertained 
damages,  and,  not  a  penalty  or  penal  sum,  or  in  the  nature  thereof. 
The  breach  alleged  was,  that  the  defendant  refused  to  act  during 
the  second  season :  and,  at  the  trial,  the  jury  gave  a  verdict  for  the 
plaintiff  for  7502.  damages,  subject  to  a  motion  for  increasing  them 
to  1,000Z.  if  the  Court  should  be  of  opinion  that,  upon  this  agree- 
ment,  the  plaintiff  was  entitled  to   the  whole  sum  claimed,  as 
liquidated  damages.     The  Court  decided  that  the  verdict  shpuld 
stand,  and  the  rule  for  increasing  the  damages  be  discharged  ;  and 
Tindal,  C.  J.,  in  delivering  judgment,  said  :  "  It  is,  undoubtedly, 
difficult  to  suppose  any  words  more  precise  and  explicit  than  those 
used  in  the  agreement ;  the  same  declaring  not  only  affirmatively, 
that  the  sum  of  1,000Z.  should  be  taken  as  liquidated  damages,  but 

(h)  KembU  v.  Farren  (1829),  t>  Bin«<.  141. 


716 


Chap.  XXV. — Damages  for  Breach  op  Contract. 


Ch.  XXV.  8. 1. 

Penalty  or 

Liquidated 

Danuiges. 


Contract  for 
liquidated 
damages  con- 
strued as  con- 
tract for 
penalty. 

KcmbU  V. 
Farren. 


Rule 

deducible 

therefrom. 


negatively  also^  that  it  should  not  be  considered  as  a  penalty,  or  in 
the  nature  thereof.  And  if  the  clause  had  been  limited  to  breaches 
which  were  of  an  uncertain  nature  and  amount,  we  should  have 
thought  it  would  have  had  the  effect  of  ascertaining  the  damages 
upon  any  such  breach  at  1,000Z. ;  for  we  see  nothing  illegal  or 
unreasonable  in  the  parties,  by  their  mutual  agreement,  settling 
the  amount  of  damages,  uncertain  in  their  nature,  at  any  sum 
upon  which  they  may  agree.  In  many  cases,  such  an  agreement 
fixes  that  which  is  almost  impossible  to  be  accurately  ascertained  ; 
and,  in  all  cases,  it  saves  the  expense  and  difficulty  of  bringing 
witnesses  to  that  point.  But,  in  the  present  case,  the  claim  is  not 
so  confined ;  it  extends  to  the  breach  of  any  stipulation  by  either 
party.  If,  therefore,  on  the  one  hand,  the  plaintiff  had  neglected 
to  make  a  single  payment  of  3Z.  &s.  %d.  per  day ;  or,  on  the  other 
hand,  the  defendant  had  refused  to  conform  to  any  usual  regulation 
of  the  theatre,  however  minute  or  unimportant,  it  must  have  been 
contended  that  the  clause  in  question,  in  either  case,  would  have 
given  the  stipulated  damages  of  1,000{.  But  that  a  very  large 
sum  should  become  immediately  payable,  in  consequence  of  the 
non-payment  of  a  very  small  sum,  and  that  the  former  should  not 
be  considered  as  a  penalty,  appears  to  be  a  contradiction  in  terms  ; 
the  case  being  precisely  that  in  which  Courts  of  Equity  have  always 
relieved,  and  against  which  Courts  of  Law  have,  in  modem  times, 
endeavoured  to  relieve,  by  directing  juries  to  assess  the  real 
damages  sustained  by  the  breach  of  the  agreement.  It  has  been 
argued  at  the  bar,  that  the  liquidated  damages  apply  to  those 
breaches  of  the  agreement  only,  which  are  in  their  nature  nncertain, 
leaving  those  which  are  certain  to  a  distinct  remedy,  by  the  verdict 
of  a  jury.  But  we  can  only  say,  if  such  is  the  intention  of  the 
parties,  they  have  not  expressed  it ;  but  have  made  the  clause 
relate,  by  express  and  positive  terms,  to  all  breaches  of  every  kind. 
We  cannot,  therefore,  distinguish  this  case,  in  principle,  from  that 
of  Astley  v.  Weldon.'* 

The  above  was  about  twenty  years  afterwards  stated  to  be  a 
correct  exposition  of  the  law  on  this  subject  (c) :  and  the  settled 
rule  with  reference  thereto,  pronounced  by  the  Exchequer  Chamber, 
to  be: — that  the  Courts  will  hold  that  the  words  "liquidated 
damages  "  are  not  to  be  taken  according  to  their  obvious  meaning, 
in  any  case  where  the  doing  or  omitting  to  do  several  things  of 
various  degrees  of  importance  is  secured  by  the  sum  named ;  and 
where,  notwithstanding  the  language  used,  it  is  plain  from  the 
whole  instrument  that  the  real  intention  was  different  (ti). 

(c)  Per  Parke,  B.,  Oalstcorthy  v.  StruU      M.  k  W.  846,  Ex.  Ch.  854  ;  and  see  the 
(1848),  1  Exch.  659,  665.  cases    revieweil    by  Jesse! ,   M.   K.,   in 

(d)  Per  Cur.,  Price  v.  Oreen  (1847),  16       If^allia  v.  Smith  (1882),  21  Ch.  D.  243, 


Sect.  1. — Penaltt  or  Liquidated  Damages. 
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(c)   What  are  Liquidated  Damages. 


Ch.XXV.s.1. 

PenaUu  or 

Liquidated 

Damages. 

But  if  the  agreement  provide,  that  a  certain  sum  shall  be  paid  ^j^^^.^ 
in  the  event  of  the  performance  or  non-performance  of  a  particular  liquidated 
specified  act,  with  regard  to  which,  in  case  of  default,  damages  in   **°*^f®®- 
nature  uncertmn  may  arise ;  and  there  be  no  words  evincing  an 
intention  that  the  sum  reserved  shall  be  viewed  as  a  penalty  only, 
such  sum  may  be  recovered  as  liquidated  damages  {e).     Thus,  if  Agreement 
a  sum  named  in  respect  of  the  non-performance  of  one  covenant  ^°  o^her*^ 
only,  be  expressly  declared  to  be  reserved  as  liquidated  damages,  person. 
and  not  as  a  penalty,  the  Court  will  hold  it  to  be  the  former  (/). 
So,  in  Lowe  v.  Peers  (g),  where  the  defendant  gave  to  the  plaintiff  Zoioe  v.  Peers. 
the  following  memorandum :  ''  I  do  hereby  promise  Mrs.  Catherine 
Lowe,  that  I  will  not  marry  with  any  other  person  besides  herself : 
if  I  do,  I  agree  to  pay  the  said  Catherine  Lowe  1,000Z.,  within 
three  months  next  after  I  shall  marry  anybody  else  :  '*  it  was  held, 
that  the  sum  specified  formed  the  sole  measure  of  damages. 

So,  in  cases  between  landlord  and  tenant,  where  a  sum  is  reserved  ploughing  up 
annually,  for  any  specific  act  of  mismanagement  of  the  land,  it  {^^»„^„*-^ 
seems  that  it  is  to  be  regarded  as  liquidated  damages,  even  although  farm, 
it  be  termed  a  penalty  (ft).      Thus,  in  Birch  v.  Stephenson  (t) — Birch  v. 
where  the  lessee  covenanted  to  pay  **  the  rent  or  sum  of  5L  per  ^^P^^^^^^- 
acre,  for  every  acre  of  meadow  or  pasture  ground  "  which  he 
should  plough  or  convert  into  tillage  during  the  term, — it  was 
contended  that  this  reservation  was  in  the  nature  of  a  penalty, 
against  which  the  tenant  might  be  relieved.   But  Mansfield,  C.  J., 
said  (A;) :  '^  You  must  enforce  that  argument  in  a  Court  of  Equity ; 
it  cannot  be  listened  to  in  a  Court  of  Law :  but  a  very  great 
authority  in  a  Court  of  Equity  has  said,  that  a  reservation  of  100{. 
per  acre  for  ploughing  pasture  land  is  not  a  penalty  "  ({)•     So,  in 
a  subsequent  case  (m),  the  Court  of  King's  Bench  held,  that  a 
reservation  of  "  501,  per  acre  for  every  acre  converted  into  tillage," 
was  in  the  nature  of  liquidated  damages. 


and  p.  718,  post,  in  which,  however,  the 
payment  of  liquidated  damages  was  held 
to  be  enforceable. 

(e)  See  Lea  v.  Wkitaker  (1872),  L.  R, 
8  C.  P.  70  ;  HitUon  v.  Sparkes  (1868), 
L.  R,  8  C.  P.  161 ;  Reilly  v.  Jorus 
(1823),  1  Bing.  802. 

if)  Price  V.  Ch-een  (1847),  16  M.  k  W. 
346,  Ex.  Ch.  ;  S.  C,  13  M.  &  W.  696  ; 
Rawliiis&ii  V.  Clarke  (1845),  14  M.  &;  W. 
187. 

(g)  LwjDey.  Peers,  (1768),  4  Burr.  2225. 

(A)  Holfe  V.  Petersfm  (1772),  2  Bro.  P. 
C.  436  ;  per  Alexander,  C.  B.,  Jones  v. 


Green  (1829),  8  Y.  &  J.  298,  304,  Ex.  Ch. 

(i)  Birch  V.  Stephenson,  (1811),  3 
Taunt.  469. 

{k)  Id.  478. 

{I)  And  see  per  Lord  Mansfield,  C.  J., 
Lotoe  V.  Peers  {n^%)s  4  Burr.  2225,  2229  ; 
and  per  Parke,  B.,  citing;  this  case,  Gals- 
worthy V.  StriUt  (1848).  1  Exch.  659, 
668.  And  see  further,  Fuller  v.  Fenwick 
(1846),  3  C.  B.  705,  712,  713 ;  BHngloe 
V.  Goodson  (1839),  8  Scott,  71. 

(m)  FairafU  v.  Olmius  (1820),  3  B.  & 
Al.  692 ;  and  see  Jones  v.  Green  (1829), 
8  Y.  &  J.  298,  Ex.  Oh. 
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On.  XXV.  s.1. 

Penally  or 

Liquidated 

Damages, 


Contract  for 
payment  of 
money  treated 
as  contract  or 
li(]nidated 
damages. 

Wallis  V. 
Smith. 


Law  of 
Scotland. 

Lord  ElphiU' 
stoTus  case. 


In  Law  V.  Local  Board  of  Redditch  (h),  a  contract  for  the  con- 
struction of  sewerage  works  provided  that  the  works  should  be 
completed  in  all  respects  by  a  specified  date,  and  that,  in  default  of 
such  completion,  the  contractor  should  forfeit  lOOZ.,  and  5Z.  for 
every  seven  days  during  which  the  works  should  be  incomplete 
after  the  said  date  as  and  for  liquidated  damages.  It  was  held  by 
the  Court  of  Appeal  that,  inasmuch  as  the  sums  agreed  to  be  paid 
were  payable  on  a  single  event  only,  viz.  non-completion  of  the 
works,  they  were  to  be  regarded  as  liquidated  damages  and  not 
penalties.  It  appears  to  have  been  previously  laid  down  in  WnlUs 
V.  Smith  (o) — to  the  elaborate  review  of  the  authorities  in  which  by 
Jessel,  M.  R.,  the  reader  is  referred — ^that  where  a  contract  contains 
a  condition  for  payment  of  a  sum  of  money  as  liquidated  damages 
for  the  breach  of  stipulations  of  various  importance,  none  of  which 
is  for  payment  of  an  ascertained  sum  of  money,  the  general  rule  is. 
that  the  sum  named  is  not  to  be  treated  as  a  penalty,  but  as 
liquidated  damages,  as  they  were  in  that  somewhat  complicated 
case  treated  accordingly  ;  and  it  is  submitted  that,  although  Astley 
V.  Weldon  and  even  Kemhle  v.  Farren  will  no  doubt  bo  still 
adhered  to,  the  artificial  rules  of  construction  introduced  by  those 
cases  and  followed  by  others  will  in  future  be  followed  only  where 
exactly  binding. 

The  law  of  Scotland  is  similar  to  that  of  England  as  to  penalty 
and  liquidated  damages  ;  and  where  lessees  had  covenanted  to  pay 
1001.  an  acre  for  all  land,  on  which  they  were  allowed  to  place 
slag,  not  restored,  the  House  of  Lords  held  this  to  be  liquidated 
damages,  although  the  sum  was  described  in  one  part  of  the  lease 
as  **  the  penalty  herein  stipulated  "  (p). 


Rnles  as  to. 


Sect.  2. — Proceeding  for  a  Penalty,  or  more. 

In  all  articles  guarded  by  penalties,  there  are  two  remedies  which 
may  be  pursued  at  the  option  of  the  party  injured  :  either  he  may 
have,  as  often  as  the  articles  are  broken,  equitable  relief  upon  the 
footing  of  the  articles  themselves,  for  a  partial  breach  of  contract ; 
or  he  may  take  the  penalty  : — that  is  to  say,  where  there  is  a 
penalty  and  a  covenant  in  the  same  deed,  the  party  has  his  election 
either  to  sue  for  the  penalty,  or  to  bring  an  action  on  the  covenant 


(n)  Law  V.  Local  Board  of  Jtedditeh, 
[1892]  1  Q.  B.  127,  C.  A.,  affirming 
Hawkins,  J. 

(0)  Wallia  v.  Smith  (1882),  21  Ch.  D. 


243,  C.  A. 

{p)  Lord  Efphin^tone,  app.,  Monkland 
Iron  Co,  J  reaps.  (1886),  11  App.  Cas. 
382. 


Sect.  2. — PsocEEDTya  for  a  Penalty,  or  more. 
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mom. 


for  damages.  Bnt,  in  the  former  case,  the  contract  is  rescinded  ^^•^^^•*'2' 
and  the  penalty  becomes  the  debt  in  law ; — subject,  of  course,  to  "^^^^  "^ 
relief  in  equity,  and  to  the  restrictions  imposed  by  the  mode  of 
proceeding  under  8  &  9  Will.  8,  c.  11,  s.  8.  And  if  the  penalty 
be  paid  according  to  the  stipulation  of  the  articles,  or  be  recovered 
as  the  debt  in  law,  the  party  cannot  afterwards  have  an  action  for 
breach  of  the  contract,  or  obtain  an  injunc  tion  to  restrain  such 
breach  (q). 

He  may,  however,  elect  to  bring  his  action  on  the  contract ;  and, 
according  to  the  nature  of  the  case,  he  may  recover  in  damages  even 
beyond  the  amount  of  the  penalty  (r). 

An  action  for  damages  falls  within  B.  S.  C,  1883,  Ord.  XXXYI. 
r.  6,  and  therefore  a  demand  for  a  jury  is  of  right  (s).  Where 
there  is  judgment  by  default  on  the  plaintiff's  claim  to  damages, 
but  the  amount  is  not  admitted,  there  is  a  writ  of  inquiry  before 
the  sheriff  (Q,  or  when  it  is  a  matter  of  calculation,  there  may  be 
an  inquiry  before  an  ofiBcer  of  the  Court  under  Ord.  XXXVI. 
rr.  56-68. 


Sect.  8. — Of  the  Amount  recoverable  generally, 
(a)  Nominal  Damages. 
Wherever  a  party  is  liable  for  a  breach  of  contract,  either  express  Nominal 

(]AIIlftflrG8« 

or  implied,  the  plaintiff  is,  in  general,  entitled  to  nominal  damages ; 
although  no  action  be  framed  in  tort  for  such  breach  of  contract,  and 
no  actual  damage  be  proved  (u). 

But  in  an  action  on  a  promissory  note,  to  which  the  defendant 
pleaded  payment,  it  was  held  that  the  jury  were  not  bound  to 
give  the  plaintiff  nominal  damages,  although  it  appeared  that  the 
money  was  not  paid  until  some  time  after  the  maturity  of  the 
note  (x). 


(b)  Claim  for  fixed  Sum. 

In  an  action  for  the  recovery  of  a  sum  certain,  which  the  defen-  When  claim 
dant  has  not  shown  any  ground  for  reducing, — e.g.,  by  proving  a  g,ini.  * 


iq)  SaifUer  v.  Ferguson  (1849),  1  M*N. 
&  0.  286  ;  Camet  t.  Ne^nU  (1862),  7  H. 
k  N.  778 ;  and  see  Holt,  N.  P.  C.  46, 
n.  (7). 

(r)  Winter  v.  THmmer  (1762),  1  W. 
Rl.  895  ;  Harriwn  v.  Wright  (1811),  13 
Eaat,  843 ;  Holt,  N.  C.  P.  46,  n.  (7) ; 
12  R.  R.  369. 

(9)  Per  Kay,  J.,  Fmnesmj  v.  BaJbhitta 


(1887),  56  L  T.  188. 

(0  Chitty's  Archbold,  pp.  1831-1340. 

(w)  Rolin  T.  Steward  (1864),  14  C.  B. 
595  ;  MarzetU  v.  Williams  (1830),  1  B. 
k  Ad.  415  ;  per  Tindal,  C.  J.,  Oodefroy 
V.  Jay  (1831),  7  Bing.  413,  419. 

(x)  Beaumant  v.  Greathead  (1846),  2 
C.  B.  494 ;  and  see  ThaTne  v.  Boast 
(1848),  12  Q.  B.  808,  515. 
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Claim  for 
fixed  sum — 
continued. 


Ch.  XXV.  8. 3.  partial  failure  of  conBideratiou  or  the  like, — it  is  obviously  the  duty 
OfiheAnuniTUQ^  the  jury  to  give  the  plaintiif  neither  more  nor  less  than  the 
generally,  specified  sum  (y).  Thus,  in  Letlibridge  v.  Mytton  {z)y  it  appeared 
that  the  defendant,  by  a  settlement  made  upon  his  marriage,  con- 
veyed estates  upon  certain  trusts,  and  covenanted  with  the  trustees 
to  pay  off  incumbrances  on  the  estates  to  the  amount  of  19,0001. 
within  a  year ;  and  it  was  held  that,  on  his  failure  to  do  so,  the 
trustees  were  entitled  to  recover  the  whole  19,000Z.  in  an  action  of 
covenant,  although  no  special  damage  was  laid  or  proved ;  and  an 
inquisition  on  which  nominal  damages  had  been  given  was  set 
aside,  and  a  new  writ  of  inquiry  awarded. 

And  where  A.  and  S.  sold  their  business  to  the  defendant,  on 
condition  that  he  would  pay  certain  debts  owing  by  them  ;  but  the 
defendant  failed  to  do  so  ;  and  A.  and  S.  became  bankrupt,  there 
being  then  a  sum  of  1,750{.  remaining  unpaid  in  respect  of  the  said 
debts :  it  was  held  that  the  trustee  of  A.  and  S.,  having  sued  the 
defendant  for  breach  of  his  contract,  was  entitled  to  recover  in  that 
action  the  whole  sum  of  1,750Z.,  and  not  merely  nominal  damages  (a). 


Where  the 
claim  is  for 
unliquidated 
daraages. 


(c)   Unliquidated  Damages. 

But  where  the  amount  agreed  to  be  paid  is  uncertain,  e.g.,  where 
the  contract  is  a  contract  to  indemnify,  the  plaintiff  will  be  entitled 
to  recover,  as  damages,  only  the  actual  loss  which  he  has  sustained 
by  reason  of  the  defendant's  breach  :  and  the  amount  of  such 
damages  is  purely  a  question  of  fact  for  the  judge  or  jury  (6). 


Consequential 
damages. 

Hddley  v. 
Baxmdale. 


(d)  Consequential  Damages. 

Where  an  action  is  brought,  to  recover  general  damages  for  a 
breach  of  contract,  any  consequential  damages,  which  the  plaintiff 
has  sustained  by  reason  of  such  breach,  may  be  considered ;  pro- 
vided such  damages  may  fairly  and  reasonably  be  considered,  either 
as  arising  naturally, — i.«.,  according  to  the  usual  course  of  things, 
including  reasonable  human  conduct  (c), — from  the  breach  of  the 
contract  itself  {d) ;  or  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties,  at  the  time  of  contract,  as  the 
probable  result  of  breach  {e). 


{yj  See  Bac.  Abr.  Damages  (D.  1). 

(z)  Lethbridge  v.  Mytton  (1831),  2  B. 
&  Ad.  772. 

(a)  Askdoivn  v.  Ingamells  (1880),  6 
Ex.  D.  280,  C.  A.  ;  temhle^  overruling 
P&rter  r.  V(yrley  (1832),  9  Bing.  93. 

(6)  See  Walker  v.  Broadhurst  (1853), 

Exch.  889. 

(c)  See  The  City  of  Lincoln  (1889),  15 


P.  D.  at  p.  18,  C.  A. 

{d)  See  Lmla  v.  Rogers,  [1898]  1  Q.  B. 
81,  per  Hawkins,  J. 

\e)  Hadley  y.  Baxmdale,  infra  (/). 

Upon  the  question  of  remoteness  of 
damages,  there  is  no  difference  between 
actions  upon  contract  and  those  not  upon 
contract.  The  NoUing  HiU  (1884),  9  P. 
D.  105,  C.  A. 


Sect.  3. — Of  the  Amount  Recoverable  Generally. 
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And  with  reference  to  the  application  of  the  second  branch  of  the  Ch.  XXV. s.  3. 
above  proposition,  the  rules  are,  that  if  the  special  circumstances  ^^^^^^^^ 
under  which  the  contract  was  made,  were  communicated  by  the  one     ffenerally. 
party  to  the  other,  so  as  to  be  known  to  both,  the  damages  which  communica-" 
they  would  reasonably  contemplate,  as  being  likely  to  result  from  ^P^  ^f  special 
the  breach  of  such  a  contract,  would  be  the  amount  of  injury  which  stances. 
would  ordinarily  follow,  from  a  breach  of  contract  under  those  HadUy  v. 
special  circumstances,  so  known  and  communicated ;  but  that,  if 
the  special  circumstances  were  wholly  unknown  to  the  party  break- 
ing the  contract,  he  can  be  supposed  to  have  had  in  his  contempla- 
tion, only  the  amount  of  injury  which  would  arise  from  such  a 
breach  of  contract  generally,  and  in  the  great  multitude  of  cases 
not  affected  by  such  special  circumstances  (/).     These  were  the  earners, 
principles  laid  down  in  the  leading  case  of  Hadley  v.  Baxendale  {g),  ifadUyy. 
in  which  it  was  held  that  damages  could  not  be  recovered  by  a  -^«**'***^- 
miller  for  loss  of  profits  arising  from  the  stoppage  of  his  mill  occa- 
sioned by  delay  of  a  carrier  in  delivering  to  a  consignee  a  pattern 
for  a  new  shaft  to  replace  a  broken  one ;  the  ground  of  the  decision 
being  that  the  carrier  had  no  notice  that  the  profits  of  the  mill 
would  be  stopped  by  the  delay  (g) ;  and  except  where  there  is  either  Loss  of 
a  special  or  implied  contract  accepted  by  the  carrier  (7i),  he  is  rarely  "^^®*- 
liable  to  damages  for  loss  of  market  (i). 

In  an  action  against  the  defendants,  for  breach  of  contract  in  Detention  of 
not  properly  repairing  a  ship  ;  it  was  held  that  the  plaintiffs  were  ^^^^' 
entitled  to  recover  damages,  for  the  loss  they  had  sustained  by  the 
detention  of  the  ship,  while  such  improper  repairs  were  being 
replaced  {k).  So,  where  plaintiff  agreed  with  defendant  to  take  a 
lease  of  premises,  for  the  purpose,  as  the  defendant  knew,  of  carry- 
ing on  therein  a  trade  which  the  plaintiff  was  about  to  commence ; 
and,  in  consequence  of  the  defendant's  refusal  to  perform  his 
agreement,  the  plaintiff  was  unable,  for  fifteen  weeks,  to  commence 
his  trade ;  he  was  held  to  be  entitled  to  damages,  in  respect  of  his 
loss  of  profits  during  those  fifteen  weeks  (2). 


(/)  Per  Cur.  Hadley  v.  BcacendcUe 
(1854),  9  Ezch.  341,  854  ;  and  sf^e  Fisher 
V.  FcU  de  Trovers  AsphcUU  Co.  (1876),  1 
C.  P.  D.  511  ;  Cory  v.  Tfutmes  Iron 
Works  Co,  (1868),  L.  R.,  3  Q.  B.  181, 
188  ;  Prehn  v.  lioyal  Batik  of  Liverpool 
(1870),  L.  R.,  5  Ex.  92  ;  Stneed  v.  Foord 
(1859),  1  K  &;  £.  602  ;  &66  v.  Lanca- 
shire and  Yorkshire  Bail.  Co,  (1860),  6 
H.  &  N.  211  ;  Cort  v.  AmbergaU,  dsc, 
BaiL  Co,  (1851),  17  Q.  B.  127  ;  20  L.  J., 
Q.  B.  460,  466. 

(^)  Hadley  y.  Baxendale  (1854),  9  Ex. 
341. 

(h)  As  in  Simpson   v.   London   and 

C.C. 


North  Western  Bail.  Co.  (1876),  1  Q.  B. 
D.  274 ;  Jameson  v.  Midland  Bail,  Co. 
(1884),  50  L.  T.  426. 

(i)  The  Parana  (1877),  2  P.  D.  118, 
C.  A.  ;  The  NoUing  BiU  (1884),  9  P.  D. 
105,  C.  A.  ;  ffatoes  v.  South  Eastern 
Bail.  Co,  (1884),  54  L.  J.,  Q.  B.  174. 

{k)  Per  Cockburn,  L.  C.  J.,  Wilson  v. 
General  Iron  Screw  Collier  Co,  (1877),  47 
L.  J.,  Q.  B.  D.  289. 

(Z)    Per    Fry,   J.,   Jaques   v.   Millar 
(1877),  6  Ch.  D.  158 ;   and  see  Boyal 
Bristol^  Ac,,  Society  ▼.  Botnash  (1887) 
35  Ch.  D.  390. 

3  A 
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Hornby  Y. 
Gardtoell. 


Prevention 
of  ftdfilment 
of  sub-con- 
tract. 


On.  XXV.  8. 3.      Where  a  tenanti  under  a  lease  which  oontains  a  coyenant  to 

^  i^OTwSwT^  repair,  underlets  the  premises  to  a  person  who  agrees  to  indemnify 
generally,     him  against  breaches  of  that  covenant ;   and  the  original  lessor 

Damages  in     brings  an  action  on  the  covenant  against  his  lessee,  and  recovers ; 

jWti^^"^^  the  damages  and  costs  recovered  in  that  action,  and  also  the  costs 
of  defending  it,  if  reasonably  and  properly  incurred,  may  be  re- 
covered as  special  damages,  in  an  action  against  the  under-tenant 
for  the  breach  of  his  agreement  to  indemnify  (m). 

If  the  defendant  contract  with  A.  to  do  certain  work  by  a  time 
named,  and,  by  reason  of  the  defendant's  breach  of  this  contract, 
A.  is  himself  prevented  from  fulfilling  a  contract  made  by  him  with 
a  third  party ;  A.  may  recover  the  loss  of  profit  thereby  occasioned, 
as  damages  in  an  action  against  the  defendant  (n) ;  even  althoogh 
the  contract  between  the  plaintiff  and  the  third  party  was  void 
under  the  Statute  of  Frauds  (n). 

In  one  action  for  the  breach  of  a  warranty  of  a  chain  cable,  the 
plaintiff  recovered  the  value  of  the  anchor  to  which  the  cable  was 
attached,  on  proving  that  the  cable  had  broken,  and  that  the  crew 
had  slipped  it  in  order  to  avoid  danger  (o) ;  and  in  another,  the 
money  paid  to  a  workman  in  settlement  of  a  claim  under  the 
Employers'  Liability  Act,  1880,  for  damages  for  injury  resulting 
as  a  natural  consequence  from  the  breach  of  contract  {p). 

But  in  an  action  on  an  undertaking  to  pay  to  the  plaintiff  a  sum 
of  money,  in  the  event  of  injury  from  accident,  whilst  travelling  by 
railway ;  it  was  held  that  the  true  measure  of  damages,  was  the 
personal  injury  resulting  from  the  accident ;  and  not  the  remote 
consequences  which  might  follow,  owing  to  the  particular  business 
or  profession  of  the  plaintiff  {q). 

Where  defendant  contracted  to  warehouse  goods  at  one  particular 
place,  but  warehoused  them  in  another,  where,  without  any  negli- 
gence on  the  part  of  the  defendant,  they  were  burnt,  the  plaintiff 
recovered  the  value  of  the  goods  (r),  and  where  the  defendant 
contracted  to  provide  stabling  for  a  number  of  horses,  but  let  the 
stabling  to  another  person,  whereby  many  of  the  horses  caught  cold, 
the  plaintiff  recovered  damages  for  the  depreciation  of  the  value  of 
the  horses  (s). 


Breach  of 
warranty  of 
chain. 

Mowbray  v. 
Morris. 


Insurance 
against  raU- 
wa}'  accident. 


Contract  to 
warehouse  at 
particular 
place. 

Contract  for 
stabling. 


(wi)  See  Hornby  v.  Cardtoell  (1881),  8 
Q.  B.  D.  329,  C.  A.  ;  Smith  v.  Hoioell 
(1861),  6  Exch.  730;  20  L.  J.,  Exch. 
877  ;  Penley  v.  TTaUs  (1841),  7  M,  &  W. 
601,  609 ;  H^alker  v.  HaUon  (1842),  10 
M.  &  W.  249. 

in)  JVatert  v.  Totcera  (1863),  8  Exch. 
401. 

(o)  Borradaile  v.  Bnmtan  (1818),  8 
Taunt.  636. 

(p)  Mowbray  Y.  Morris,  [1895]  2  Q.  B. 
640,  C.  A. 


{q)  Theobald  ▼.  Railway  Farnnqori 
Assurance  Co,  (1864),  10  Exch.  46.  As 
to  the  measure  of  damages,  in  an  action 
for  breach  of  a  covenant,  not  to  do  aiiy 
act  whereby  a  policy  of  Ufe-insuranoc 
might  be  forfeitea,  see  Hawkins  r.  CouU- 
hurst  (1864),  6  B.  &  S.  S4S. 

(r)  Lilley  v.  Doubleday  (1881),  7  Q. 
B.  D.  610. 

(5)  MeMahon  y.  Field  (1881),  7  Q.  6 
D.  691,  C.  A. 
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Gh.  xxv.  s.  3. 
(e)  Future  or  Prospective  Damages.  Becovembu 

generally. 


Where  a  fresh  action  may  be  bronght,  and  satisfaction  obtained 
for  any  dnty  or  demand,  which  has  arisen  under  the  defendant's  damages. 
contract  since  the  commencement  of  the  pending  suit,  the  plaintiff 
is  not  entitled  to  recover  in  that  suit,  any  damages  on  acconnt  of 
snch  duty  or  demand.  But  where  the  cause  of  action  was  complete 
at  the  time  the  pending  suit  was  commenced,  and  the  plaintiff  could 
not  maintain  another  action,  for  any  fresh  damage  which  he  might 
sustain  from  the  defendant's  breach  of  contract ;  there  the  jury  not 
only  may,  but  ought  to  take  into  their  consideration,  in  assessing 
the  plaintiff's  damages,  any  loss  which  he  will  probably  sustain  in 
futurOf  by  reason  of  the  defendant's  breach  of  contract  (t). 

And  where  a  man  buys  with  a  warranty,  and  sells  with  a  similar 
warranty,  and  the  warranty  is  broken ;  the  first  vendee  may,  in  an 
action  against  his  vendor  for  breach  of  the  warranty,  recover  in 
respect  of  damages  claimed  by  the  second  vendee,  and  which  the 
first  vendee  has  agreed  to  make  good,  although  no  amount  has 
been  fixed,  nor  any  sum  actually  paid  (u). 


(f)  Damages  in  special  Cases. 

The  Sale  of  Goods  Act,  1898,  56  &  57  Vict.  c.  71  (ante,  p.  881),  Actions  fur 
by  8,  50  provides  that  the  measure  of  damages  in  an  action  by  «^J(^^&c!"^*^ 
seller  against  buyer  for  non-acceptance  of  goods  is  ''  the  estimated 
loss  directly  and  naturally  resulting,  in  the  ordinary  course  of 
events,  from  the  buyer's  breach  of  contract ; "  and  further,  that 
where  there  is  an  available  market  for  the  goods,  the  measure  of 
damages  is  primd  facie  to  be  ascertained  by  the  difference  between 
the  contract  price  and  the  market  or  current  price  at  the  time  or 
times  when  the  goods  ought  to  have  been  accepted,  or  if  no  time 
was  fixed  for  acceptance,  then  at  the  time  of  the  refusal  to  accept ; 
and  8. 51  of  the  same  Act  makes  corresponding  provisions  as  to  the 
measure  of  damages  in  action  by  buyer  against  seller  for  non- 
delivery. 

Where  goods  are  delivered  which  are  inferior  in  quality  to  those  or  for  de- 
contracted  for,  the  measure  of  damages  is  the  difference  between  oHnfenof*^*^ 
the  value  of  goods  of  the  quality  contracted  for,  and  the  amount  qxialit>-. 
produced  by  the  resale  of  the  goods  actually  delivered :  provided, 
that  is,  the  goods  are  resold  immediately  on  their  being  delivered ; 

(0  See  2  Wms.  Sannd.  171  b  ;  y^r      y.  Stallebrass  (1840),  11  A.  &  £.  301. 
Best,  C.  J.,  Bichardaon  y.  Mellish  {lS2i),  {u)  Randidl  v.  Haper  (1858),  E.  B.  & 

2  Bing.  229,  289,  240 ;  and  see  Jfodsoll      £.  84. 

3  A  2 
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Non-comple- 
tion of  snip. 


Oh.  xxy.8.d.  or,  if  they  cannot  be  resold  immediately,  then  provided  they  are 

%^^,^^  resold  within  a  reasonable  time  (x). 
ffgneraiiy.        In  an  action  for  not  delivering  shares  in  a  projected  railway,  the 

Non-delivery  ^^zidee  may  recover  the  difference  between  the  price  agreed  on,  and 

of  shares.  the  market  price  on  the  day  on  which  the  sale  shoald  have  been 
completed.  But  he  is  not  entitled  to  damages  in  respect  of  a 
farther  advance,  which  took  place  afterwards,  at  the  time  of  the 
actual  issuing  of  the  scrip  (^) ;  but  as  against  a  company  who 
refused  to  register  the  transferee  of  shares,  for  reasons  which 
subsequently  turned  out  groundless,  the  Court  of  Appeal  laid  down 
that  in  an  ordinary  contract  of  sale  of  shares  as  between  transferor 
and  transferee,  the  transferee  could  not  recover  against  the  company 
the  fall  in  value  of  shares  between  date  of  transfer  and  date  of 
registration  (z). 

So  it  would  seem  that,  in  an  action  for  not  completing  and 
delivering  a  ship  by  the  time  named  in  the  contract,  the  measnre 
of  damages  is  the  difference  of  the  value  of  the  voyage,  at  the  time 
she  ought  to  have  been  delivered,  and  at  the  time  when  she  was 
actually  delivered  (a). 

So  in  an  action  for  not  loading  a  ship  pursuant  to  charter-party, 
the  measure  of  damages  is,  what  the  ship  would  have  earned  if  the 
charter  had  been  fulfilled,  minm  the  expenses  which  would  be 
incurred  by  the  shipowner  in  earning  it,  and  anything  the  ship 
may  have  earned  during  the  time  over  which  the  charter  ei- 
tended  (b). 

So  in  an  action  for  not  replacing,  according  to  agreement,  stock 
lent  on  a  given  day,  the  measure  of  damages  is  the  price  or  value 
on  the  day  when  it  ought  to  have  been  replaced,  or  the  price  on  the 
day  of  the  trial,  or  on  the  previous  day,  at  the  option  of  the 
plaintiff  (c).  But  it  seems  that  if,  after  the  appointed  time,  and 
while  the  market  was  rising,  the  defendant  offered  to  replace  the 
stock ;  the  criterion  of  damages  would  be  the  value  of  the  stock  at 
the  time  of  such  offer,  not  the  increased  value  at  the  time  of  the 
trial  (d).    And  the  plaintiff  cannot  recover  special  damages  on  the 


Not  loading 
ship. 


Non-replace- 
ment of  stock. 


(a;)  Loder  v.  KekuU  (1867),  3  C.  B., 
N.  S.  128,  IdQ  ;  and  see  Peterson  r.  Ayre 
(1853),  13  C.  B.  353.  As  to  the  law  of 
Scotland  on  this  subject,  see  DurUqp  y, 
Higgina  (1848),  1  H.  L.  C.  881. 

(y)  Tempest  v.  Kilner  (1840),  3  C.  B. 
249  ;  Shaw  v.  Holland  (1846),  15  M.  k 
W.  136. 

(z)  Skinner  v.  City  of  London  Marine 
Insurance  Corporation  (1885),  14  Q.  B. 
D.  882,  C.  A. 

(a)  Per  Willes,  J.,  Fletcher  v.  Tayleur 
(1855),  17  C.  B.  21,  29  ;  or,  the  net 
profit  which  the  plaintiff  might  have 


obtained  by  chartering  the  ship,  if  sbe 
had  been  delivered  at  the  time  named  in 
the  contract,  instead  of  when  she  was 
delivered  ;  per  Giffard,  V.-C,  JSx  parte 
Cambrian  SUam  Packet  Co.  (1868),  L  B., 
5  £q.  396,  409. 

(b)  Smith  y.  McQuirt  (1858),  8  a  & 
N.  554. 

(c)  See  Owen  ▼.  Rwih  (1854),  14  C.  & 
327  ;  M' Arthur  v.  Lord  Seqforih  (1810), 
2  Tannt  257. 

{d)  Shepherd  ▼.  Johnson  (1802),  i 
East,  211. 
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ground  tihat,  by  reason  of  the  non-replacement  of  the  stock,  he  was  C^-  XXV.  a.  8. 
prevented  from  completing  an  adyantageous  contract  which  he  had    ^^^f,J^Mt 

entered  into  («).  generally. 

On  a  contract  to  make  a  loan  the  measure  of  damages  in  an  Loan. 
action  by  the  intending  borrower  is  the  loss  sustained  by  the 
breach ;  and  the  damages  may  be  merely  nominal  (/). 

Where  a  bank  manager  had  agreed  to  advance  money  to  a  con-  Refosal  to 
tractor,  and  the  bank  subsequently  refused  to  complete  the  loan,     ^"^^  ^*"** 
whereby  the  contractor  being  unable  to  procure  the  loan  elsewhere, 
was  unable  to  complete  his  contract,  the  Court  laid  down  that 
the  contractor  was  entitled  to  substantial  damages  against  the 
bank  {g). 

Where  a  tenant  had  covenanted  not  to  commit  waste,  the  true  Waste  by 
measure  of  damages  in  action  by  the  landlord  is  the  diminution  in  *®^*"*' 
value  of  the  reversion  less  discount  for  immediate  payment,  and 
not  necessarily  the  sum  it  would  cost  to  restore  demised  premises 
to  their  condition  previous  to  the  waste  Qi). 

There  are  also  cases,  in  which  the  defendant  may  be  regarded  Where  de- 
as  a  wrong-doer,  in  breaking  his  contract ;  and  where  this  is  the  ^retaad^Ba 
case,  a  greater  latitude  is  allowed  to  the  jury  in  assessing  the  » wrong-doer, 
damages.     Thus,  in  an  action  upon  a  bond  conditioned  for  the 
resignation  of  a  living, — which  the  defendant  had  refused  to  give 
up  on  request, — the  Court  held  that,  he  being  a  wrong-doer,  could 
not  be  permitted  to  estimate  the  value  of  the  living,  as  if  he  were 
the  purchaser  thereof;    and  that,  therefore,  the  jury  were  not 
bound,  in  assessing  the  damages,  to  confine  themselves  to  the 
diminution  of  the  value  of  the  advowson  to  the  plaintiff,  by  the 
defendant's  life  interest ;  nor,  in  estimating  the  annual  proceeds, 
to  deduct  the  curate*  s  stipend  (i). 

We  have  already  referred  to  the  rule,  whereby  the  defendant,  Evidence  in 
in  an  action  for  breach  of  contract,  is  allowed  to  give  evidence  of  ^jamages. 
breaches  of  contract  by  the  plaintiff,  in  order  to  reduce  the 
damages  (A:).  But  it  is  said,  that  this  rule  does  not  admit  of  the 
damages  being  reduced,  by  showing  a  breach  of  contract  on  the 
plaintiffs  part  subsequent  to  the  commencement  of  the  action  (I). 
So  where  the  defendants  had  contracted  with  the  plaintiffs,  to  dis- 
charge a  ship  of  the  plaintiffs  without  delay;  and  in  an  action 

(e)  Per  Cnr.  Parkins  v.  Roward^  K.  to  repair,  see  Ponti/ex  v.  Foord  (1884), 

B.,  T.  T.  1817.  12  Q.  B.  D.  152,  and  ante,  p.  847. 

(/)    JVefitem    Wagon  Co,    v.    West,  (i)  Lord  Sondes  v.  Fletcher  (1822),  6 

[1892]  1  Ch.  at  p.  277,  per  Chitty,  J.  B.  &  Al.  835. 

(g)  Manchester  and  Oldham  Bank  y.  {k)  Ante,  pp.  520,  627. 

Ccok  (1884),  49  L.  T.  674.  (/)  Per  Jervis,  C.  J.,  BarUeU  v.  Holmes 

{h)   Whitham  v.   Kershaw  (1885),  16  (1853),  13  C.  B.  630,  638. 
Q.  B.  D.  618,  C.  A.  ;  and  hn  to  covenant 
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CH.XXV.8.d.  against  the  defendants  for  breach  of  that  contract,  it  appeared  that, 
^R^^^u  — fro"^  ^®  f*ct  of  another  ship,  in  which  some  of  the  plaintiffs 
generally,  were  interested,  having  been  substituted  for  the  purpose  for  which 
the  former  ship  was  acquired, — those  plaintiffs  had,  by  reason  of 
the  breach  of  contract  complained  of,  made  profits  which  they 
would  not  otherwise  have  made :  it  was  held,  that  the  damages 
which  had  been  sustained  by  the  plaintiffs  jointly,  could  not  be 
reduced  by  the  amount  of  profits  so  made  (/n).  And  in  an  action 
against  a  railway  company  for  injury  to  a  passenger,  it  is  not  com- 
petent for  the  defendants  to  take  into  account,  in  reduction  of 
damages,  a  sum  received  by  the  plaintiff,  on  an  accident  insurance 
policy  (w). 


Sect.  4.  —InaAeqyMXe  Damages. 


Too  high 
damages. 


In  all  cases  where  the  damages  may  be  ascertained  by  mere 
calculation,  the  Court  will  grant  a  new  trial,  or  a  new  assessment 
of  damages,  if  the  damages  given  appear  to  be  excessive  (o),  except 
where  the  value  on  which  the  damages  were  calculated  was  assent^ 
to  by  both  sides  at  the  trial  {p). 

A  similar  course  will  be  taken  where  the  damages  appear  to  be 
too  low(g). 

If  the  plaintiff  is  entitled  to  substantial  damages,  and  a  verdict 
for  the  plaintiff  cannot  be  impeached  except  on  the  ground  of 
excessive  damages^  the  Court  may  refuse  a  new  trial  unless  the 
defendant  will  consent  to  the  damages  being  reduced  to  such  an 
amount  as  the  Court  would  consider  not  excessive  had  they  been 
Belt  V.  Lawes.  given  by  the  jury.  So  it  was  held  by  the  Court  of  Appeal  in  Belt 
V.  Lawes  (r),  a  decision  in  a  libel  case,  but  apparently  equally 
applicable  to  the  case  of  contract. 


Too  low 

damages. 

Power  of 
Court  to 
reduce 
damages. 


(m)  Jehaen  ▼.  East  and  West  India 
Dock  Co.  (1876),  L.  R.,  10  C.  P.  800. 

(n)  Bradbum  v.  Great  Western  Bail, 
Co,  (1874),  L.  K.,  10  Ex.  1. 

(o)  Chit.  Aroh.  Pr.  (1886),  Vol.  I., 
p.  786,  citing  Ikiy  y.  Edwards  (1809),  1 
Tannt  491. 


(p)  EiUon  ▼.  Fmeier  (1836),  6  DowL 
812. 

{q)  See  Phillips  y.  London  and  South 
Western  Bail  Co,  (1879),  6  G.  a  D. 
280  ;  and  p.  442,  ante. 

(r)  BeU  y.  lawes  (1884),  12  Q.  B.  D. 
866,  C.  A. 
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Sect.  1. — AssignmenU 


Contracts,  being  things  in  action,  were  not  assignable  at  common  Commoii  law 
law  without  the  consent  of  both  contracting  parties,  but  this  rule  "^^ 
was  subject  to  two  exceptions — (1)  that  the  Crown  could  assign  a 
contract,  and  (2)  that  the  holder  of  a  bill  of  exchange  could  assign 
it  by  law  merchant  (a). 

But  the  general  rule  of  equity  was  that  a  contract  could  be  Rule  in 
assigned,  so  as  to  give  the  assignee  a  right  in  equity  to  sue  in  his  ^^^^* 
own  name  thereon  (b). 

A  yearly  tenancy  is  assignable,  if  not  at  common  law,  at  all  Yearly 
events  under  the  Real  Property  Act,  1845,  8  &  9  Vict.  c.  106,  **°*"^y. 
8.  6  (c). 

By  82  Hen.  8,  c.  84,  contracts  between  landlord  and  tenant  con-  Statutory 
ceming  the  land  demised  were  annexed  to  the  reversionary  estate  ][||^^ 
therein,  so  that  the  assignee  of  both  landlord  and  tenant  might 
both  sue  and  be  sued  upon  them  (d)  ;  bills  of  exchange  and  pro- 
missory notes  are  assignable  under  the  Bills  of  Exchange  Act, 
1882,  46  &  46  Vict.  c.  61  {e) ;  the  Policies  of  Assurance  Act,  1867, 
80  &  81  Vict.  c.  144,  and  the  Policies  of  Marine  Assurance 
Act,  1868,  81  &  82  Vict.  c.  86,  give  the  assignees  of  life  and  sea 
insurance  policies  the  right  to  sue  thereon  in  their  own  names ; 
the  Bankruptcy  Act,  1888,  46  &  47  Vict.  c.  52,  s.  50,  sub-s.  5, 
repeating  former  enactments,  provides  that  the  choses  in  action 
of  a  bankrupt  are  to  be  deemed  to  have  been  duly  assigned  to  his 

(a)  See  per  Parke,  B.,  Oaten  v.  Maddey  Bowles^  2  Wh.  &;  T.  at  p.  765. 

(1840),  6  M.  &  W.  840,  and  per  Black-  (c)  Allcack  ▼.  Moorhouae  (1882),  9  Q. 

hun,  J.,  CrmtchY.  CHdU  Fonder  (1873),  B.  D.  868,  C.  A. 

L.  B.,  8  Q.  B.  874.  {d)  And  see  Oonyeyancing  Act,  1881, 

(h)  Wataon'a  Compendium  of  Equity,  as.  10 — 12. 

tit.  *' Contracta,"  Ch.  y. ;  Bow  y.  Dawson  (e)  Ante,  p.  452  ;  and  see  Onnuh  v. 

(1749),  1  Tee.  881,  and  notea  to  Byall  y.  Ctidil Fonder^  ubi  sup.,|per  Blackbarn,  J. 
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CH.XXVL8.1.  trustee  in  bankruptcy;   and  the  Judicature  Act,  1878,  86  &  87 
AsaiffTimeru.   yj^^  ^  gg^  ^y  ^^^^  25,  sub-sect.  6,  enacts  as  foUowB  :— 

2^U.  "^y  ft^l^te  assignment  by  writing  under  the  hand  of  the  assignoT  (not 

Judicature  purporting  to  be  by  way  of  charge  only)  of  any  debt  or  other  legal  cho»  in 
Act,  1873.  action,  of  which  express  notice  in  writing  shall  have  been  given  to  the  debtor, 
trostee,  or  other  person  from  whom  the  assignor  would  have  heen  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  he,  and  be  deemed  to  have 
been  effectual  in  law  (subject  to  all  equities  which  would  have  been  entitled 
to  priority  over  the  right  of  the  assignee  if  this  Act  had  not  passed)  to  pass 
and  transfer  the  legal  right  to  such  debt  or  ckose  in  axiion  from  the  date  of 
such  notice,  and  all  legal  and  other  remedies  for  the  same,  and  the  power  to 
give  a  good  discharge  for  the  same,  without  the  concurrence  of  the  assignor ; 
provided  always,  that  if  the  debtor,  trustee,  or  other  person  liable  in  respect  of 
such  debt  or  clu>Be  in  action  shall  have  had  notice  that  such  assignment  is 
disputed  by  the  assignor  or  anyone  claiming  under  him,  or  of  any  other 
opposing  or  conflicting  claims  to  such  debt  or  chose  in  action,  he  shall  be 
entitled,  if  he  think  fit,  to  call  upon  the  several  persons  making  claim  thereto 
to  interplead  concerning  the  same,  or  he  may,  if  he  think  fit,  pay  the  same 
into  the  High  Court  of  Justice,  under  and  in  conformity  with  the  provinons 
of  the  Acts  for  the  relief  of  trustees. 

This  sub-section  gives  no  new  right  of  action  which  did  not 
exist  before  (/) ;  but  appears  to  invalidate  a  parol  assignment,  which 
was  valid  in  equity  before  the  Act  (g).  It  has  been  said,  however, 
that  there  are  many  cases  in  which  there  may  be  an  equitable 
assignment  independent  of  the  snb-section  (A). 

The  words  '^  absolute  assignment "  cover  an  assignment  of 
moneys  not  yet  due  (i),  or  of  debts  to  a  creditor,  the  surplus  to  be 
paid  to  the  assignor  (A;),  but  have  been  said  not  to  cover  the  assign- 
ment of  a  mortgage  by  the  mortgagee  to  his  trustees  with  a  proviso 
for  re-assignment  in  a  certain  event  (Q.  Where  debts  were  assigned 
by  mortgage  in  consideration  of  advances  made  and  to  be  made  by 
the  assignees,  and  the  mortgage  deed  contained  a  proviso  for  re- 
demption and  re-conveyance  on  repayment  of  all  moneys  advanced, 
this  was  held  to  be  an  absolute  assi^ment  (m). 

Where  a  landlord  borrowed  money  of  the  plaintiff  and  gave  him 
a  letter  addressed  to  a  tenant  of  the  landlord,  of  which  letter  the 
tenant  had  notice,  directing  him  to  pay  the  rent  to  the  plaintiff 
until  the  order  should  be  countermanded  by  the  plaintiff,  it  was 
held  that  this  was  an  absolute  assignment  within  the  sub-section, 
and  that  the  plaintiff  could  sue  the  tenant  for  the  rent  (n). 


Absolute 
assignment 

Brice  v.  Ban- 
nister, 


Direction  of 
landlord  to 
pay  rent  to 
creditor. 

Kniil  v. 
Prowse. 


if)  Schroder  v.  Central  Bank  of  London 
(1876),  24  W.  R.  710. 

^)  See  Re  Bichardson  (1885),  SO  Ch. 
D.  at  p.  897,  per  Kay,  J. 

(A)  See  Annual  Practice,  p.  37  ;  Pol- 
lock on  Contracts,  6th  ed.,  at  p.  206. 

(i)  Brice  v.  Bannister  (1878),  8  Q.  B. 
D.  569,  C.  A.  ;  diss.  Brett,  L.  J. 

{k)  Burlinson  v.  Ball  (1884),  12  Q.  B. 


D.  847. 

(l)  Nationcd  FrovineicU  Bank  of  Eng- 
land V.  Marie  (1881),  6  Q.  B.  D.  626. 

(m)  Tanered  v.  Delagoa  Bay,  «fcc,  Co. 
(1889),  58  L.  J.,  Q.  B.  459,  followisg 
Harles  case,  supra,  and  disapproying 
Burlinson  v.  J7a/7,  supra. 

(n)  KniU  v.  Provose  (1884),  88  W.  E 
163. 
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The  effect  of  disregarding  the  notice  of  assignment,  by  payment  Ch.XXVI.8.1. 
of  the  original  creditor  notwithstanding  such  notice,  will  be  that   ^^^^^ 
the  debtor  will  have  to  pay  the  assignee  as  well.     This  appears  ^ 

from  the  very  hard  case  of  Brice  v.  Bannister  (o).     There  a  ship-  disregard 
builder  agreed  to  build  a  ship  for  the  defendant,  before  completion  ^^  '^®^®®- 
of  which  the  shipbuilder,  being  in  debt  to  the  plaintiff,  by  order  in  ^^^. 
writing  directed  the  defendant  to  pay  the  plaintiff  lOOZ.  out  of 
moneys  due   or  to  become  due  from  the  defendant  to  him,  and 
the  plaintiff  gave  notice  in  writing  of  this  order  to  the  defendant, 
who  however  disregarded  the  notice,  and  afterwards  paid  the  ship- 
builder more  than  lOOZ.,  being  the  balance  of  the  contract  price,  of 
which  parts  had  been  paid  in  instalments.    It  was  held  that  there 
had  been  a  valid  assignment  of  the  debt,  and  that  the  fact  that  the 
defendant  had  already  paid  the  shipbuilder  all  the  contract  price 
was  no  answer  to  the  assignee's  claim. 

Upon  the  exact  extent  of  the  right  of  one  party  to  assign  a  con-  E3ctent  of 
tract  without  the  consent  of  the  other  there  is  no  direct  authority,  ^^ig^ 
Contracts  for  the  payment  of  money,  and  contracts  for  the  sale  or  without 
occupation  of  land,  can  beyond  doubt  be  assigned  by  either  party 
merely  on  notice  to  the  other.     As  to  other  contracts,  there  is  an 
admitted  rule  (which  has  been  twice  applied  to  contracts  between 
author  and  publisher  {p)),  that  they  cannot  be  assigned  if  the 
individual  skill  or  other  personal  qualifications  of  the  assignor  were 
relied  on  by  the  party  contracting  with  him  (q).   In  British  Waggon  BrUish 
Co.  V.  Lea  (r)  the  rule  is  stated  to  be  "  that  where  a  person  con-  ^^j^ 
tracts  with  another  to  do  work  or  perform  service,  and  it  can  be 
inferred  that  the  person  employed  has  been  selected  with  reference 
to  his  individual  skill,  competency  or  other  personal  qualification, 
the  inability  or  unwillingness  of  the  party  so  employed  to  execute 
the  work  or  perform  the  service  is  a  sufficient  answer  to  any 
demand  by  a  stranger  to  the  original  contract  of  the  performance  of 
it  by  the  other  party,  and  entitles  the  latter  to  treat  the  contract 
as   at  an  end,  notwithstanding  that  the  party  tendered  to  take 
the  place  of  the  contracting  party  may  be  equally  well  qualified  to 
do  the  service."     In  that  case,  however,  the  Court  not  only  held 
the  particular  contract  before  them — for  repair  of  waggons — to  be 
assignable,  but  intimated  an  opinion  in  favour  of  extending  rather 
than  narrowing  the  assignability  of  contracts. 

(o)  Briee  v.  Bannister  (1878),  supra.  ft  Ad.  308  ;  Humble  ▼.  Hunter  (1848), 

\p)  Stevens  v.  Benning  (1855),  6  De  G.  12  Q.  B.  SIO. 
M.  &  O.  228,  App.  ;  Hole  v.  Bradbury         (r)  BrUieh  Waggon  Co.  v.  Lea  (1880), 

(1879),  12  Ch.  D.  886.  5  Q.  B.  D.  149  ;  distinguishinff  Bob8(m 

(g)  Bobeon  v.  Drummond  (1831),  2  B.  v.  Drummond  (1831),  2  B.  k  Ad.  303. 
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Ch.  XXVI.  8. 2. 
Ntyuation.  Sect.  2. — Novation. 


Novation.  There  is  no  doubt,  however,  that  with  the  consent  of  both  con- 

tracting parties  all  contracts  of  any  kind  may  be  transferred,  and 
the  term  ''  novation  "  has  been  introduced  from  the  Roman  Law  to 
describe  this  species  of  transfer.  Novation  is  where  the  two  con- 
tracting parties  agree  that  a  third  shall  stand  in  the  relation  ot 
either  of  them  to  the  other.  Most,  if  not  all,  the  instances  of  it 
in  English  Law  have  arisen,  either  out  of  the  amalgamation  of 
insurance  companies,  or  of  changes  in  partnership  firms,  the 
questions  being  whether  as  a  matter  of  fact  the  assured  or  the 
party  contracting  with  a  firm  accepted  the  new  company  or  the 
new  firm  as  their  debtor  in  the  place  of  the  old  company  or  the  old 
firm  («). 

Writing  not        This  acceptance,  which  is  the  essence  of  novation,  need  not  be 

novaSon^  ^°'  evidenced  by  writing  at  common  law,  but  may  be  inferred  from  acts 
and  conduct.  Ordinarily,  it  is  not  to  be  inferred  from  conduct  with- 
out some  distinct  request  (Q. 

Where  a  firm  consisted  of  two  partners,  and  one  died,  the  accept- 
ance by  a  customer  from  the  surviving  partner  in  a  bank,  of  a  fresh 
deposit  note  for  a  balance  of  a  debt  due  from  a  firm,  has  been  held 
not  sufficient  evidence  of  novation  to  discharge  the  estate  of  the 
deceased  partner  (u). 

Life  policies.  Li  regard  to  life  insurance,  however,  it  is  enacted  by  s.  7  of  the 
Life  Assurance  Companies  Act,  1872,  85  &  86  Vict.  c.  41,  that 
where  a  life  insurance  company  transfers  its  business  to  another 
company,  no  policyholder  shall  be  deemed  to  have  abandoned  his 
claim  against  the  transferor  company,  or  to  have  accepted  in  lien 
thereof  the  liability  of  the  transferee  company,  **  unless  snch 
abandonment  and  acceptance  have  been  signified  by  some  writing 
signed  by  him  or  by  his  agent  lawfully  authorised." 


Sect.  8. — Devolution. 


Devolution  on     Under  devolution  or  assignment  by  operation  of  law  to  executors 

executors.       ^^  administrators,  a  larger  number  of  contracts  pass  to  a  party  not 

originally  contracting  than  under  assignment  with  notice  withont 

consent  or  novation  with  consent  during  the  lives  of  the  contracting 

parties.  No  notice  or  consent  is  required ;  the  executors  or  adminis- 

(a)  See  WUstm  y.  LU/yd  (1873),  L.  B.,  884. 
16  Eq.  60;   Bouvier's  Law  Diet.,  tit  (u)  Bead,  In  re.  Bead  yf.  Head,  [\9^\ 

"  Novation  "  ;  Backley  on  Companiea.  8  Ch.  426,  per  Chitty,  J. 

(0  Conquest,  In  re  (1875),  1  Ch.  D. 


Sect.  3. — Devolution  of  Contract. 
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trators  of  a  party  are  bound  as  a  general  rule,  so  far  as  his  assets  will  Ch.  XXV.  8.3. 
extend,  to  perform  aU  his  contracts  though  not  named  therein  (x),  J^^^^^- 
and  they  can  also  sue  the  party  with  whom  he  contracted.  They 
are  personally  liable  on  the  contracts  of  a  lessee  to  repair,  but 
not  on  his  contract  to  pay  rent  (y).  A  tenancy  from  year  to  year 
devolves  upon  them,  and  they  must  give  or  receive  notice  to  quit 
at  the  end  of  the  current  year  of  the  tenancy  (after  the  expiration 
of  which  notice,  and  not  until  then,  they  wiU  be  freed  from  the 
obligations  of  the  tenant),  or  else  they  will  be  considered  to  be 
continuing  tenants  (z). 

Personal  contracts,  however,  do  not  devolve  upon  executors.     Of  No  devolution 
this  nature  are — a  contract  to  marry,  a  contract  of  service,  and  a  contaicts. 
contract  for  the  exercise  of  personal  skill,  as  to  write  a  book,  or 
paint  a  picture  (a). 

The  devolution  of  contracts  in  case  of  the  bankruptcy  of  either  Devolution  on 
of  the  parties  by  s,  60,  sub-s.  5,  of  the  Bankruptcy  Act,  1883,  to    ^'  ™^  ^* 
which  we  have  already  referred  (ante,  p.  218  et  seq.),  is  subject  to 
further  elaborate  provisions  under   s.   55  of  the  same  Act  for 
the  'disclaimer"   of  onerous  contracts  in   the  manner  therein 
mentioned. 


{x)  WilliaTiis  V.  Burrell  (1846),  1  C. 
B.  402  ;  WUU  v.  Murray  (1850),  4  Ex. 
843,  at  p.  865  ;  and  see  Ch.  IX.  s.  10. 

(y)  See  Woodfall,  L.  &  T.,  Ch.  VII. 
a.  10,  and  ante,  p.  314. 

(2)  See  Doe  v.  Wood  (1845),  14  M.  k 
W.  682. 

(a)  See  Farrow  v.  Wilson  (1869),  L. 
B.,  4  C.  P.  744,  and  ante,  p.  525,  where 


it  was  held  that  a  contract  to  serve  as 
farm  bailiff  at  weekly  wages  with  certain 
bonus  and  a  residence  in  a  farm  house, 
the  service  to  be  determinable  by  six 
mouths'  notice  or  payment  of  six  months' 
wages,  was  held  not  to  be  enforceable 
against  the  personal  representative  of  the 
employer. 


(    732    ) 


CHAPTER   XXVII. 


THE  BECTIFICATION  OF  CONTRACTS. 


Actual 
concluded 
contract  must 
be  shown. 


Rectification  It  has  loug  been  an  established  rule  of  equity,  that  where  a  con- 
on  sronnd  ^^"^^  ^^^  ^^  reason  of  a  mistake  common  (a)  to  the  contracting 
of  common  parties  been  drawn  np  to  an  effect  militating  against  the  intentions 
of  both,  the  Court  will  rectify  the  contract  so  as  to  carry  out  such 
intentions  (5).  It  is  essential  that  the  extent  of  the  rectification 
should  be  clearly  ascertained  and  defined  by  evidence  contempora- 
neous with  or  anterior  to  the  contract  (c).  The  mistake  may  be 
proved  by  oral,  in  the  proved  absence  of  written  evidence  (d),  and 
the  burden  of  proof  is  on  the  party  seeking  rectification  (e). 

It  is  necessary  for  a  plaintiff  to  show  that  there  was  an  actually 
concluded  contract,  which  is  inaccurately  represented  to  be  the 
instrument  purporting  to  be  made  in  pursuance  of  it  (/).  **  Courts 
of  equity  do  not  rectify  contracts ;  they  may  and  do  rectify  instru- 
ments purporting  to  have  been  made  in  pursuance  of  the  terms  of 
Mackenzie  y,  contracts.**  Therefore,  in  Mackenzie  v.  Cotdson,  James,  V.-C, 
declined  to  rectify  a  policy  of  marine  insurance  (by  inserting  the 
words  **  free  from  particular  average  "  in  lieu  of  the  words  **  average 
recoverable  as  customary"),  so  as  to  make  it  accord  with  *'  a  thing 
called  a  slip  which  was  a  piece  of  paper  on  which  something  was 
written,  pending  a  negotiation  for  the  effecting  of  a  policy  of  insur- 
ance "  (g). 

As  a  general  rule,  the  mistake  mast  be  one  of  fact  not  law  (A),  or 

of  construction  of  the  contract  sought  to  be  rectified  (i),  but  this 

rule  does  not  apply  to  a  mistake  as  to  title  or  private  right  (k). 

Where  the  mistake  is  that  of  one  party  only,  the  remedy,  if 

oVone  p^*^^  grantable,  is  cancellation,  not  rectification ;   but  the   convenient 

only. 

(a)  Fowler  v.  FowUr  (1869),  4  De  G. 
&  J.  250  ;  Duke  of  Sutherland  v.  Heath- 
cote,  [1892]  1  Ch.  at  p.  486,  C.  A. 
(6)  See  Cooper  v.  Phibbs  (1867),  L.  R., 
as  to  disentailing  deed 


Coulson. 


Mistake  must 
be  of  fact. 


Cancellation 
where  mistake 


2  H.   L.  149 

enrolled  under  the  Fines  and  BecoTeries 
Act,  see  Hall-Dare  v.  Hall-Dare  (1885), 
81  Ch.  D.  251,  C.  A. 

(c)  Bradford  {Earl)  v.  Romney  (JBarl) 
(1862),  30  Heav.  481. 

{d)  Lackersteen  v,  Lackersteen  (1860), 
80  L.  J.,  Ch.  5. 

(<?)  Tucker  v.  BenneU  (1887),  38  Ch. 


D.  1,  C.  A. 

(/)  See  Seton  on  Decrees,  Vol.  XL, 
Pt.  1,  p.  1342,  citing  M'Kenzie  v.  Com- 
»or^  infra  ;  BeiUley  v.  Jlackay  (1862),  81 
L.  J.,  Ch.  697,  709,  App. 

{g)  Mackenzie  v.  CouUon  (1869),  L.  B., 
8  Kq.  368. 

(h)  Midland  G,  W.  RaiL  Co,  7.  Johnsons 
(1858),  6  H.  L.  C.  798. 

(i)  Id. 

(k)  Cooper  v.  PhOAa  (1867),  L.  R,  2 
H.  L.  149. 
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coarse  may  be  adopted  in  such  a  case  of  decreeing  cancellation  with  Gh.  XXVII. 
an  option  to  the  defendant  to  accept  rectification  instead.     T]iis  ^ctifieationof 

OojUracts, 

course  was  taken  by  Bacon,  V.-C,  in   Paget  v.  Marshall  (0,  in 

which  the  defendant  by  mistake  had  oflFered  and  demised  to  the  wtthoptiorTof 
defendant,  four  floors  of  three  houses,  whereas  he  had  intended  to  rectification. 
reserve  for  his  own  use  the  first  floor  of  one  of  the  houses.  ^?^'K^'„ 

Marshall 

It  had  previously  been  taken  m  a  case  where  it  was  laid  down 
that  the  rule  that  a  mistake  must  be  mutual  to  enable  the  Court  to 
rectify,  is  subject  to  the  exception  that  the  Court  wiU  interfere 
where  one  party  being  at  the  time  cognisant  of  the  fact  of  the  error, 
seeks  to  take  advantage  of  it.  This  was  in  Garrard  v.  Franckel  (m). 
There  the  defendant  agreed  to  take  from  the  plaintiff  a  lease  of  a 
house  at  the  rent  of  280Z.,  and  in  the  lease  drawn  up  in  pursuance 
of  the  agreement,  the  rent  was  stated  to  be  180Z.  Lord  Bomilly, 
M.  R.,  considered  that  the  error  was  the  plaintiff's,  but  that  the 
defendant  must  have  perceived  it,  and  held  that  though  the  plaintiff 
was  not  entitled  to  have  the  lease  reformed,  the  lessee  ought  to 
have  the  option  of  taking  the  reformed  lease  or  of  rejecting  it. 

The  reader  has  been  already  referred  (ante,  p.  129)  to  a  series  Corrections  of 
of  cases  in  which  the  Courts  of  common  law  have  corrected  clerical  clerical  errors. 
errors ;  and  also  (ante,  p.  157)  to  cases  in  which  parol  evidence  has 
been  admitted  to  explain  latent  ambiguities. 

The  Court  has  rectified  a  bill  of  exchange  (n),  a  transfer  of  shares  Other  in- 
wrongly  numbered  (o),  a  bill  of  quantities  (jp),  and  very  frequently  J^tm^tion. 
marriage  settlements  (q). 

Rectification  will  be  refused  if  the  parties  cannot  be  restored  to  Parties  must 
the  same  position  which  they  occupied  prior  to  the  contract  sought  to  former 
to  be  rectified ;  but  this  rule  will  not  be  applied  so  strictly  as  to  position. 
include  an  exact  restoration  (r). 

After  money  has  been  paid  under  a  judgment  founded  on  the  l^ectiacation 
construction  of  an  agreement,  an  action  to  rectify  the  agreement  on  ptyment^of 
the  ground  that  such  construction  was  contrary  to  the  intention  of  money  under 
all  parties  is  barred  («).  J    k'  «   • 

It  may  frequently  happen  in  the  course  of  a  protracted  negotia-  Effect  of 
tion  over  a  series  of  clauses,  that  one  of  them,  put  forward  by  one  Without ^a^ten- 
party,  may  be  technically  assented  to  by  the  other  without  any  con-  ^on  oae  of 
sideration  whatever,  but  the  single  tact  of  there  being  no  discussion  ™*^^ 
on  a  particular  point  will  not  justify  the  Court  in  saying  that  a 

(0  Pagei  v,  MarshaU  (1884),  28  Ch.  D.  17  W.  R.  871. 

256.  to)  See  Bold  v.  Hwtchifuon  (1865),  5 

(m)  Cfarrard  v.  Franckel  (1862),  30  D.  M.  &  6.    568 ;    Seton  on  Decrees, 

Bear.  445.  Vol.  II.,  Pt.  1,  p.  1233. 

(n)  Ihuiff  V.  Lard  Parker  (1868),  L.  (r)  Beauchamp{Earl)  v.  Winn  (1873), 

E.,  5  Eq.  181.  L.  R.,  6  H.  L.  223. 

(o)  Ind^s  case  (1872),  L.  E.,  7  Ch.  485.  («)  Caird  v.  Mo8$  (1886),  88  Ch.  D.  22, 

{p)  NeiU  V.  Midland  Baa.  Co,  (1869),  G.  A. 
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Voluntary 
deed. 

Parchaser. 

Procedure : 
action  must 
be  in 
Chancery 
Division. 


Ch.  xxvil.  mistake  committed  on  one  side  must  be  taken  to  be  mntaal  (f), 
'^^^^^^'-^and  in  these  cases  the  real  mistake  is  that  of  the  party  who 
neglected  to  give  consideration  to  the  particular  clanse. 

A  Yolontary  deed  cannot  be  rectified  except  with  the  consent  of 
the  donor  (u). 

A  deed  will  not  be  rectified  as  against  a  purchaser  (x). 

Actions  for  rectification  are  by  s.  84,  sub-s.  8  of  the  Judicature 
Act,  1878,  assigned  to  the  Chancery  Division  of  the  High  Court ; 
but  the  other  Divisions  have  jurisdiction  under  s.  24  of  that  Act  to 
rectify  contracts  incidentally,  as  where  a  defendant  claims  rectifica- 
tion by  counter-claim  (y).  The  Court  can  both  rectify  and  decree 
specific  performance  in  one  and  the  same  action  (z). 

By  s.  67  of  the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  a 
County  Court  may  exercise  all  the  powers  of  the  High  Court  in 
actions  for  the  reforming  of  any  agreement  for  the  sale,  purchase, 
or  lease  of  any  property  where  in  the  case  of  a  sale  or  purchase,  the 
purchase  money,  or  in  the  case  of  a  lease  the  value  of  the  property 
shall  not  exceed  500Z.,  and  also  in  actions  for  relief  against  mistake 
in  which  the  damage  sustained  or  the  estate  or  fund  in  respect  of 
which  relief  is  sought,  shall  not  exceed  in  amount  or  yalue  500{. 


Jurisdiction 
of  County 
Court. 


(0  Thimp9on  v.  Whilmort  (1860),  1 
J.  &  H.  at  p.  276. 

(u)  PhuUpson  V.  Kerry  (1868),  82 
Beav.  628. 

(«)  Seton  on  Decrees,  Vol.  II.,  Pt  1, 
at  p.  1842,  citing  Oarrard  v.  Franckel 


(1862),  80  Beav.  445. 

(y)  See  Modyn  y.  West  Mostyn,  dx,y 
Co,  (1876),  1  C.  P.  D.  145 ;  Storey  ▼. 
WaddU  (1879),  4  Q.  B.  D.  289. 

(z)  Olley  V.  Fisher  (1886),  84  Ch.  D. 
867. 
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*«*  AUthe  chapters  have  paged  tablet  of  eowteaits prefixed  to  them. 


ABSTRACT  OF  TITLE, 

contract  to  deliver,  not  performed  by  handing  deeda  to  purchaser,  330. 

ACCEPTANCE 

of  bill  of  exchange,  definition  and  requisites  of,  456. 

liability  of  acceptor,  460. 
of  goods,  what  sufficient  to  satisfy  Sale  of  Goods  Act,  366. 

refusal  of,  damages  for,  381. 
of  offer  to  contract,  10. 

no  new  term  to  be  introduced,  10. 

conditional  upon  further  formal  agreement,  11. 

effect  of  posting  letter  of,  13. 

reyocation  of  acceptmg  letter,  effect  of,  14. 

contracts  by  telegram,  15. 

ACCIDENT, 

death  by,  executor's  remedy  in  case  of,  442. 

liability  of  carriers  of  passengers  for,  439. 

no  excuse  for  loss  of  or  injury  to  goods,  in  the  case  of  carriers,  409. 

perishing  of  goods  sold  by,  effect  of,  365. 

performance  of  contract  not  excused  by  occurrence  of,  614. 

when  an  excuse  for  delMy^  in  the  case  of  carriers,  41 0. 

ACCORD  AND  SATISFACTION,  642-647. 
by  a  stranger,  646. 
by  deed,  when  necessar}',  645. 
by  giving  and  acceptance  of  bill  or  note,  645. 
firawi,  obtained  by,  void,  643. 
payment  of  part,  no  satisfaction  of  remainder,  644. 

except  by  negotiable  instrument,  645. 
what  amounts  to,  642. 

retainer  of  cheque  on  account,  effect  of,  642. 
what  is  not,  645. 
with  or  by  one  of  several  parties,  646. 

ACCOUNT  STATED,  93  et  seq, 

acknowledgment  of  must  be  unqualified,  95,  96. 

admission  of  a  debt  certain,  what  sufficient,  to  support  claim  upon,(9L 

cases  in  which  party  may  recover  on,  though  not  on  original  claim, ^96. 

infant  not  liable  on,  173. 

Statute  of  Limitations,  when  barred  by,  692. 

ACKNOWLEDGMENT, 

of  debt,  &c.,  does  not  require  an  agreement  stamp,  168. 

what  sufficient  to  take  a  case  out  of  the  Statute  of  Limitations,  686. 

ACQUIESCENCE, 

implied  contract  arising  from,  46. 
must  be  by  signed  writing,  686. 
cases  of  insufficient,  688. 

ACTION, 

chose  in,  assi^ment  of,  and  mode  of,  728. 

when  assignment  consideration  for  promise,  28* 
includes  counterclaim  in  Sale  of  Goods  Act,  362. 
waiver  of  right  of,  consideration  for  contract,  23. 

ACT  OF  BANKRUPTCY, 

contract  valid  if  made  without  notice  of,  193. 
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ACT  OF  GOD, 

as  defence  by  bailee,  890. 

excuse  for  non-perfonnance,  by  carrier  of  goods,  410. 

or  inDkeepBr,  899. 

generally,  616. 

ACT  OF  PARLIAMENT, 
repeal  of  covenant  by,  616. 
list  of  principal  Acts  cited  in  this  book,  ix. 

ACTRESS, 

**  three  years' "  engagement  of,  meaning  of,  138. 

parol  evidence  may  be  given  to  show,  183. 
indirect  enforcement  of  contract  by,  to  perform,  712. 

ACTS  OF  PARTIES, 

contract  implied  from,  45,  46. 

engagement  for  act  of  third  party,  when  binding,  86. 

ADEQUACY  OF  CONSIDERATIOK, 
as  regards  the  promisee,  21. 
as  r^ards  the  promisor,  20. 
when  material  at  law  is  a  question  for  the  coort,  20  (r). 

ADMINISTRATOR.    See  Executors  and  Administrators. 
actions  by  and  against  in  respect  of  contracts,  312. 

ADMISSION, 

effect  of,  in  simple  contracts,  as  an  estoppel,  7. 

of  correctness  of  account  does  not  require  a  stamp,  153,  155. 

of  debt,  when  evidence  in  support  of  claim  on  account  stated,  93. 

ADULTERY 

of  wife,  effect  of,  as  to  husband's  liability  on  her  contracts,  236,  243. 

ADVERTISEMENT,  CONTRACTS  BY, 
Railway  Time  Tables,  444,  551. 
annouDcement  of  auction,  552. 

of  examination  for  scholarship,  552. 
offer  for  sale  by  tender,  552. 

to  pay  sum  to  purchaser  of  specific,  on  its  failing,  553. 
for  evidence,  552. 
when  action  lies  for  lecovery  of  reward  promised  by,  552. 

AFFIRMATION, 

no  conti'act  by  mere  affirmation  in  discourse,  9. 

AFFREIGHTMENT,  CONTRACT  OF, 

by  what  law  questions  arising  under,  are  to  be  determined,  1 25. 

AGENT,  252-277. 

acknowledgment  by,  to  bar  Statute  of  Limitations,  691. 

in  writing,  signed  by  authorized  agent,  691. 
acts  or  conti'acts  of,  when  binding  on  principal,  258. 
appointment  of,  254. 

when  required  to  be  by  deed  or  ^-riting,  254. 

by  power  of  attorney,  257. 
authority  of,  construction  of,  258,  261. 

delegation  of  not  ordinarily  allowed,  264. 

determination  of  modes  of,  256. 

given  to  several  must  be  exercised  by  all,  264. 

implied,  254. 

misrepresentation  of,  agent's  liability  for,  274. 

revocation  of,  256,  257. 

to  pledge,  at  common  law,  265. 
under  Factors  Acts,  266. 
when  resident  abroad,  276. 

to  sell  on  credit,  263. 

to  take  payment  by  cheque,  264. 
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AGENT—eon^inuAi. 

bankruptcy  of,  determines  aathority,  256. 
bribed,  action  by  principal  against,  87. 
brokers,  general  agents,  261. 
credit,  purchase  of  goods  on,  260. 
commission,  right  of,  to,  517. 

opportunity  to  earn  must  be  given,  517. 

forfeiture  of  by  negligence,  518. 

secret,  taking  of,  effect  of,  518. 
del  credere,  what,  258. 
Factors  Act,  powers  under,  261,  266. 
fraud  of,  when  principal  responsible  for,  258. 
general,  distinction  between  special  and,  258. 
goods,  for  sale  of,  unaffected  by  Sale  of  Goods  Act,  360. 
government,  contracts  with,  309. 

how  money  received  by,  for  use  of  private  person,  may  be  lecovered,  S09. 
indemnification  of,  bv  principal,  51. 
liabUUy  of^  pergonally  : 

ordinarily  none,  271. 

by  concealing  principal,  271. 

by  special  terms  of  contract,  271. 

on  promissory  note,  272. 

for  misrepresentation  of  authority,  274. 

by  usage  of  trade,  268,  275. 

as  buying  for  merchant  abroad,  276. 

parol  evidence  to  show  personal  liability,  189. 
lunacy  of,  determines  a^ncy,  256. 
misappropriation  by,  pnueipal's  rights  in  respect  of,  72. 
misrepresentation  of,  when  oinding  on  principal,  258. 
notice  of  determination  of  authority  of,  when  necessaiy,  256. 
order  to,  to  hold  money  of  principal  for  third  party,  effect  of,  70. 
payment  by,  628,  693. 

payment  to,  when  binding  on  principal,  268,  629,  680,  698. 
pledge  by,  at  common  law,  265. 

under  Factors  Act,  266. 
profits  made  by,  as  agent,  principal's  right  to,  72. 
ratification  by  principal  of  act  of,  effect  of,  264. 
regimental,  810. 
signature  by,  under  Statute  of  Frauds,  101,  102. 

under  Sale  of  Goods  Act,  102,  864. 

"  per  proc  "  under  Bills  of  Exchange  Act,  273. 

under  Railway  and  Canal  Traffic  Act,  480. 
solicitor,  258. 

special,  distinction  between  general  and,  258. 
tender  by  or  to,  666. 

AGISTER, 

duty  of,  with  regard  to  cattle  intrusted  to  him,  398. 
has  no  lien  on  cattle  except  by  express  agreement,  898. 
restriction  on  distress  of  agisted  cattle,  898. 

AGREEMENT.    See  Contract. 

for  lease,  must  be  by  signed  writing,  887. 
not  to  be  performed  within  year,  108. 
stamp  duty  on,  145. 

AGRICULTURAL  HOLDINGS  ACT, 
yearns  notice  to  quit  under,  351. 
exceptions  from  distress  under,  845. 
notice  to  quit  part  only  under,  358. 

ALE, 

no  action  for  price  of,  consumed  on  premises  where  supplied,  888. 

ALIEN, 

friend,  contract  with,  good,  189. 
enemy f  contract  with,  void,  190. 

rights  of,  how  affected  by  the  Natoralization  Act,  1870.. .190. 

CC.  8   B 
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ALTERATION, 

of  bill  of  exchange,  effect  of,  463. 

of  contract  between  creditor  and  principal,  when  surety  discharged  by,  486. 

of  instrument,  when  a  discharge  thereof,  488. 

when  new  stamp  rendered  necessary  by,  160. 
of  law,  pending  an  action,  effect  of,  593. 
of  terms  of  guarantee,  when  surety  discharged  by,  486. 
of  time  for  performance  of  contract,  how  made,  610. 
of  written  agreement  by  parol  evidence  of  its  terms,  182. 

by  subsequent  parol  agreement,  141. 

ALTERNATIVE  CONTRACT, 

election  as  to  mode  of  performing,  608. 
how  to  be  performed,  607. 

AMBIGUITY, 

construction  of  ambiguous  terms,  128. 

Ambigxiitas  contra  stipulatorem  esty  130  (z). 
pcUerU  and  latent,  distinction  between,  136,  137. 
parol  evidence  not  admissible  to  explain  patent,  136. 

but  admissible  to  explain  latent,  137. 

ANCHORS, 

sale  of,  unlawful  unless  previously  tested  and  stamped,  886. 

ANIMALS, 

Included  as  personal  chattels  in  Sale  of  Goods  Act,  868. 
special  contracts  for  carriage  of  by  railway  company,  429. 

must  be  reasonable  and  signed,  430. 

limitation  of  liability  for  horse,  602.,  430. 

ANNUITY, 

charge  on  benefice  to  secure,  illegal,  603. 
when  action  will  lie  to  recover  back  purchase-money  for,  76. 
widow  or  child  of  deceased  partner  of  trader  receiving  portion  of  such  trader's 
profits  by  way  of,  not  thereby  made  a  partner,  280. 

APOTHECARIES, 

certificate  of,  condition  of  right  to  charges,  618. 
liability  of,  for  carelessness,  &c.,  615. 
provisions  of  ^'  The  Medical  Act,*'  as  to,  614. 
whether  unskilfulness  an  answer  to  claim  of,  for  fees,  616 

APPORTIONMENT, 

Act,  1870,  effect  of  rent  on,  344. 

as  between  landlord  and  tenant,  345. 
of  entire  contract,  cannot  be,  618. 
of  remuneration,  where  party  accepts  partial  benefit,  44. 
of  rent  in  respect  of  estate,  844. 
of  wages  of  servant  when  dismissed,  630. 

APPRAISER, 

cannot  recover  commission,  if  not  licensed,  619. 

APPRENTICE, 

dismissal  of,  and  grounds  of,  528. 
infant,  liability  of,  under  apprenticeship  deed,  177. 
not  liable  on  covenant  to  serve,  177. 

or  covenant  not  to  serve  other  master,  177. 
master  bound  to  provide  medical  attendance  for,  53C. 
seducing  away  and  harbouring,  liability  for,  631. 

APPROPRIATION  OF  PAYMENTS, 
by  creditor,  when  not  allowed,  687. 
by  debtor,  how  made,  637. 
express  declaration  not  necessary,  638. 
rules  as  to,  where  there  are  distinct  debts,  637. 
where  there  are  not  distinct  accounts,  637. 
to  debts  irrecoverable,  not  allowed,  639. 
where  one  debt  guaranteed  and  other  not,  640. 
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APPROVAL, 

sale  of  goods  on,  376. 

ARBITRATION, 

pendency  of,  effect  of,  664. 

reference  to,  may  be  condition  precedent  to  right  to  bring  action,  665. 
stay  of  proceedings  on  ground  of  submission,  665. 
before  taking  any  ''step/'  665. 
what  is  a  '*step,"  665  (n),  (o). 

ARBITRATORS, 

action  to  recover  excessive  fees  paid  to,  87. 
cannot  buy  the  land  in  dispute,  319. 
claim  of,  to  remuneration,  516. 
not  liable  for  negligence,  517. 

ARCHITECT. 

certificate  of,  when  essential  to  recovery  for  work  done  on  contract,  521. 

ARREST, 

illegal,  action  to  recover  money  paid  for  release  from,  90. 

ASSENT  TO  CONTRACT, 

necessity  of,  and  rules  as  to,  10 — 19. 

necessity  of  communication  of,  11. 
posting  of  letter  of,  effect  of^  13.    And  see  Post. 
presumed,  when  contract  implied,  43,  46. 
rules  as  to  mutuality,  16. 

in  case  of  promises  of  marriage,  17. 

infant  may  sue,  but  caunot  be  sued,  17. 

ASSIGNMENT, 

of  chose  in  action,  is  a  sufficient  consideration  for  a  promise,  28. 
of  contracts  generally,  727. 

not  allowed  at  common  law,  727. 

exceptions  for  bill  of  exchange  and  Crown,  727. 
allowance  of  by  statute,  727. 
allowed  in  eauity,  727. 
mode  of,  under  Judicature  Act,  728. 

what  notice  is  required,  728. 
personal  contracts  not  assignable,  729. 
of  copyright,  to  be  in  writing,  99,  550. 

of  deot  and  substitution  of  debtor,  money  had  and  received  in  case  of,  69. 
of  lease,  349. 

freedom  from  liability  by  assigning  over,  849. 
direction  of  to  pay  landlord's  rent  to  creditor,  728. 
to  trustee  for  creditor's,  195. 

ASSOCIATIONS.    See  Compakies. 
illegal,  237. 

ATTAINDER, 
abolished,  191. 

ATTORNEY.    See  Solicitor. 

cases  relating  to  employment  of^  532. 

ATTORNMENT, 

new  agreement  to  become  tenant,  requires  stamp,  156. 

without  new  terms,  to  landlord's  successor  in  title,  does  not,  157. 

when  tenant  not  estopped  by,  from  disputing  landlord's  title,  343. 

AUCTION, 

of  land,  employment  of  puffers  at,  effect  of,  323. 

effect  of  announcing  sale  "  without  reserve,"  323. 

effect  of  sale  to  be  wi^  reserve,  323. 
of  goods,  in  lots,  effect  of,  383. 

when  sale  complete,  383. 

no  bidding  for  seller  unless  announced,  384. 

reservation  of  seller's  right  to  bid,  384. 
advertisement  of,  liability  on,  552. 

3  B  2 
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auctioneer, 

action  by,  277. 

agency  of,  for  both  parties,  108. 

cannot  buy  estate  he  has  to  sell,  819. 

commission  of,  when  lost  by  negligence,  518. 

liability  of,  for  deposit  when  contract  goes  off,  886. 

for  selling  without  disclosing  principal,  324. 
verbal  declarations  of,  not  evidence  to  vary  conditions  of  sale,  141. 

AUTHOR  AND  PUBLISHERS, 
contracts  between,  549. 

AUTHORITY, 

agents  cannot,  in  general,  delegate,  264. 

of  a^ent,  258.     See  Agent. 

of  directors  of  companies,  292,  294. 

of  partner  to  bind  firm,  280. 

of  wife  to  render  husband  liable  on  her  contracts,  284.    8«e  Hubsand   A2ID 

Wife— Marbied  Woman. 
revocation  of,  256. 

subsequent  assent  equal  to  prior,  18. 
to  agent  to  pay  third  party,  when  revocable,  70. 
to  pay  money  need  not  be  stamped  as  agreement,  156 

AWARD, 

liability  of  executor  upon,  814. 

may  be  condition  precedent  to  a  right  to  bring  an  action,  666. 


B. 

BAIL, 

action  for  money  paid  and  expenses  incurred  by,  56. 
cannot  maintain  action  for  trouble  or  loss  of  tune,  506. 
contract  to  indemnify,  illegal,  90. 

when  money  paid  on  cannot  be  recovered,  90. 

BAILEE, 

chapter  on  bailments  generally,  Ch.  XIV.,  p.  389. 
on  bailment  for  carriage,  Ch.  XV.,  p.  407. 
duty  as,  of  agister,  898. 

of  banker  receiving  articles  for  custody,  588.    See  Bakkbr. 

of  borrower,  898. 

of  carrier,  407.    See  Carbibk. 

of  hirer  of  goods  or  horse,  408. 

of  innkeeper,  897.     See  Innkbbpsb. 

of  livery-stable  keeper,  898. 

of  pawnbroker,  896. 

of  warehouseman,  897. 

of  wharfinger,  897. 

of  workman,  897. 
for  hire-purchase,  405. 
^tuitous,  891. 
in  pledge,  898. 
liability  of,  general  rules  as  to,  889. 

BAILIFF, 

to  distrain,  must  be  certificated,  845. 

BANK  NOTES, 

payment  in  half,  effect  of^  684. 

payment  of  debt  in  forged,  a  nullity,  684. 

tender  of  debt  over  U,  in,  Bank  of  England,  good*  672. 

BANK  SHARES, 

banking  companies,  not  more  than  10  partners,  278. 
sale  of  unnumbered,  void,  555. 
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BANKER, 

cheque  on,  definition  of  in  Bills  of  Ezchanffo  Act,  465. 

presentment  of,  for  payment,  465.    And  fee  Chxqus. 
customer  of,  relationship  to,  5S8. 

is  that  of  debtor  and  creditor,  538. 

with  obligation  on  banker  to  cash  cheques,  588. 
after  six  years  money  belongs  to  banker,  588. 
obligation  not  to  disclose  account  of,  507. 
deposits  with,  for  safe  custody,  liability  for,  588. 

effect  of  Statute  of  Limitations  on  duty  to  redeliver,  589. 
liability  of.  paying  bill  to  holder  under  forsed  indorsement,  82. 
paying  cheque  improperly  altered  by  holder,  55. 
paying  forged  cheque,  55,  82. 
lien  of,  588. 

BANKRUPT,  Ch.  VII.,  s.  7...198. 
assignment  by,  of  property,  195. 
bills  by  bankrupt,  194. 

clerks  to,  194  ;  preferential  payments  to  them,  526. 
contracts  made  by,  without  notice  of  act  of  bankruptcy,  yalid,  198. 

between  abjudication  and  discharge,  bankrupt's  nght  in,  198. 
trustee  can  take  benefit  of,  198,  196. 
convict  can  be,  192. 
deed  of  arrangement  by,  195. 
discharge  of,  determines  contiact,  194. 

no  release  from  firaudulent  debts  by,  702. 

when  contracts  in  consideration  of  not  opposing,  are  void,  195. 
disclaimer  of  contract  by  trustee,  194. 
husband  of,  right  to  prove  in  wife's  bankruptcy,  227  {d), 
infant  cannot  be  made,  182. 

'*  liability  '*  proveable,  obligation  on  contract  is,  194,  703. 
married  woman  cannot  be,  219. 

unless  separate  trader,  210,  227. 
mutual  debts  and  credits,  701. 
personal  labour  of,  who  may  sue  on  contract  for,  197. 
preferential  payment  of  wages,  &c.,  in  bankruptcy,  626. 
promise  of,  to  pay  debt  baned  by  discharge,  when  binding,  194. 

what  vests  in  trustee,  198. 
"  property  "  of,  includes  right  of  action  on  contract,  195. 
secret  agreement  with  cannot  be  enforced,  85,  195. 
saving  ror  bankruptcy  law,  by  Sale  of  Goods  Act,  360. 
trustee  of,  contracts  pass  to,  193,  195. 

carrying  on  bnsmess,  197. 

BARRISTER, 

authority  o^  to  compromise,  512. 

to  set  aside  compromise,  512. 
derks  of,  may  not  sue  for  fees,  511. 
law  as  to  employment  of,  509. 
may  not  sue  for  fees,  509. 

allowance  of  fees  on  taxation,  511. 
not  liable  for  negligence,  513. 

nor  for  slander,  513. 

freedom  of  speech  of,  513. 
premature  delivery  of  briefs  to,  effect  of,  511. 

BASTARD, 

action  to  recover  money  paid  for  the  support  of,  when  maintainable,  79. 
infant,  liability  of  adoptmg  father  of,  for  necessaries  supplied  to,  187. 
promise  by  reputed  father  of,  to  pay  sum  of  money  to  mother,  when  binding,  83. 

BEER, 

implied  warranty  of  quality  of,  by  brewer,  570. 

no  action  for  price  of,  consumed  on  premises  where  supplied,  388. 

BENEFICES, 

illegal  chai^ges  on,  608. 
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BET.    See  Gaming  and  Wagering. 
void  by  Gaming  Act,  1846... 594. 

through  commission  agent  {Bead  y.  Anderson),  597. 
void  by  Gaming  Act,  1892...597. 
no  action  against  betting  agent  for  not  making,  596. 

BILL   OF   EXCHANGE, 

chapter  on  biUs,  notes  and  cheques  {Ch,  XVL\  452 — 466. 
acceptor  of,  liability  of,  460. 

for  honour,  464. 

for  honour,  supra  protest,  463. 
alteration  of,  effect  of,  463. 
ante-dated  or  post-dated,  of  validity  of,  456. 
authority  of  partner  to  bind  firm  by  drawing  or  accepting,  281. 
Bills  of  Exchange  Act,  1882,  main  sectiona  of,  459  ^  9eq, 
cancellation  of,  effect  of,  462. 
consideration  for,  19,  459. 

parol  evidence  as  to,  when  admissible,  185,  144. 

presumption  of  value  given,  459. 
damages  in  actions  on,  461. 
date  of,  want  of,  does  not  invalidate,  454. 
definition  of  "bill  of  exchange,"  453. 

of  *'  accommodation,"  bill  or  party,  459. 

of  inland  and  foreign,  454. 
delivery  of,  essential,  457. 
discharge  or  release  of,  461. 
drawer  of,  liability  of,  460. 
fictitious  person,  payee  of  ( Vagliano^s  Case),  455. 
forgery  of,  effect  of,  458. 
holder,  liability  of,  459. 
indorsers,  liability  of,  460. 
infant  party  to,  not  liable,  188. 
interest  on,  recoverable,  461,  665. 

not,  as  of  course,  645. 
loss  of,  effect  of,  465. 
negotiability  of,  description  of,  455. 
rectification  of,  733. 
signature,  453. 

essential  to  liability,  458. 

effect  of  forged  or  unauthorised,  458. 

effect  of  signature  by  procuration,  458. 

effect  of  signing  as  agent,  458. 

stranger  signing,  liable  as  indorser,  461. 
Statute  of  Limitations  as  to,  683. 
stranger  signing,  liable  as  indorser,  461. 
suspension  of  right  of  action  by  taking,  648. 

BILL  OF  LADING, 
definition  of,  449. 
the  Bills  of  Ladins  Act,  1855,  440. 

rights  and  liabilities  pass  to  consignee  under,  44 

BILL  OF  SALE, 

consideration  in,  must  be  set  forth,  544. 
difliculties  of  BUls  of  Sale  Acts,  544. 
seizure  under,  restrictions  on,  544. 

BINDING  OF  CONTRACT, 

for  sale  of  goods  of  lOZ.  value,  by  **  earnest "  given  86 

BLASPHEMY, 

defence  to  action  for  breach  of  contract,  565. 

BOARD  AND  LODGING, 

agreement  for,  not  within  Statute  of  Frauds,  337. 

boarding-house  keeper  does  not  contract  to  take  care  of  goods,  399. 
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BOND, 

condition  of,  may  be  read  to  explain  obligatory  part,  111. 

effect  of  illegality  of  part  of,  559. 

parol  evidence  inadmissible  to  vary,  132,  135. 
distinction  between  contract  and,  ] ,  and  1  (a), 
infant  not  liable  on,  183. 

unless  there  be  no  penalty,  183. 
limitation  of  actions  on  (20  years),  679. 

BOOKMAKER, 

making  bets,  protection  of,  under  JUad  v.  Anderson,  697. 
alteration  of  law  by  Gaming  Act,  1892... 597. 

BORROWER, 

duties  and  liabilities  of,  in  regard  to  thing  lent,  516. 
of  money,  duties,  &c.  of,  540. 

implied  right  of  trading  company  to  borrow,  294. 
no  implied  right  of  manager  of  company,  262. 

BREACH  OF  DUTY  BY  PUBLIC  OFFICER, 
contract  inducing,  void,  579. 

BREACH  OF  PROMISE  OF  MARRIAGE.     See  Mabriage. 
chapter  relating  to  action  for,  497. 

BREACH  OF  THE  PEACE, 

contract  tending  to  create,  void,  579. 

BREWER, 

covenant  to  buy  beer  of,  does  not  ran  with  laud,  570. 
implied  warranty  of  quality  of  beer  by,  570. 

BRIBERY, 

action  by  principal  against  bribed  agent,  87. 

contract  to  witiidraw  petition  against  return  of  member  for,  void,  575. 

BROKER.    See  Agent— Stook  Exohaiige. 
action  to  recover  overchai^ges  by,  87. 
distinction  between  factor  and,  252. 
insurance,  may  sue  on  policy,  321. 
on  Stock  Exchange,  rights  and  liabilities  of,  553. 
contract  note  of,  stamp  duty  on,  146. 

must  be  sent  by  broker  to  principal,  147. 

commission  not  lost  by  not  sending,  147. 
liability  of,  by  usage  of  trade,  275. 
may  be  agent  of  both  buyer  and  seller,  108. 
signature  of  contract  by,  binds  both  parties,  108. 
payment  to,  may  bind  principal  by  custom  of  trade,  630. 

BUILDING  CONTRACTS, 

architect's  certificate,  effect  of,  521. 

badness  of  work  or  materials,  when  provable  in  reduction  of  claim  of,  520. 

extras,  right  of,  to  charge  for,  519. 

when  original  contract  must  be  produced,  519  (g). 
fraud,  effect  of  agreement  not  to  dispute  for,  521. 
London  Building  Act  must  be  complied  with,  521. 

otherwise  no  right  of  action  on,  521. 
recovery  on  quantwm  meruU  for  work  done  under  special  contract,  520. 
writing  not  required  for,  519. 

unless  not  to  be  performed  within  year,  519. 

BURIAL,  EXPENSES  OF.    See  Funeral  Expenses. 
liabiUty  of  executor  for,  814. 

C. 

CABLES,  CHAIN, 

sale  of,  unlawful  unless  they  have  been  previously  tested  and  stamped,  886. 
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calendar  month, 

how  to  be  calculated,  609  (/). 

CALLS    BY    COMPANY, 

action  for,  infant's  liability  in,  179. 
limitation  of  action  for  (20  years),  679  (I). 

CANAL, 

statutes  restricting  liability  of  carriers  by,  429. 

CANCELLATION, 

of  adhesive  stamp,  mode  of,  148. 

of  bill,  note,  or  cheque,  efifect  of,  462. 

of  contract  for  fraud,  &c.,  by  Court,  581. 

for  various  causes,  by  party,  618. 
of  lease  is  not  surrender  by  operation  of  law,  850. 

CAPACITY  TO  CONTRACT, 

rts,  258. 
IS,  189. 
bankrupts  and  their  trustees,  193.     See  Banxruftct. 
biU  of  exchange,  note,  or  cheque,  by,  457. 
companies,  289. 
convicts,  191. 

corporations  generally,  297. 
drunkards,  172. 
infants,  178.     See  Infants. 
local  authorities,  800. 
lunatics,  170.    See  Lunatic. 
married  women,  202. 
partners,  280. 
presumption  of,  169. 
sale  of  goods  does  not  affect  law  of,  861,  864. 

CARRIAGE 

hire  of,  duties  and  liabilities  of  letter  aud  hirer,  404. 

liability  of  innkeeper  for  loss,  &c.  of,  not  atfected  by  Innkeepers  Act,  1868. ..401. 

right  of  innkeeper  to  sell  under  Iniukeepers  Act,  1878... 402. 

CARRIER,  Ch.  XV.,  407—460. 

carriage  or  vessel  of,  must  be  fit  for  its  purpose,  417. 
« common,*'  who  is,  and  who  not,  407,  408. 
definition  and  obligations  of,  407. 
obligation  to  carry,  408. 
delivery  by,  place,  mode,  and  time  of,  413. 

damages  for  non-delivery,  416. 
delivery  to,  by  seller,  property  passes,  870. 
unless  right  of  disposal  reserved,  870. 
seller  must  make  reasonable  contract  wiih,  875. 
termination  of  lien  of  unpaid  seller,  878. 
hire  of  must  be  reasonable,  409. 

liability  of,  as  insurer  of  goods  delivered  to  him,  409. 
as  warehouseman,  414. 
for  loss  by  inherent  defect  in  goods,  412. 
by  owner's  neglect,  412. 
owing  to  bad  packing  of  goods,  412. 
lien  of,  409. 
railway  company  as,  425.    And  tee  Railway  Compant. 

CARRIERS  ACT, 

protection  of  carriers  of  small  valuables  by,  418. 

if  value  above  102.,  418. 
declaration  of  value  under,  418. 
payment  of  increased  charge,  418,  422. 
to  what  kinds  of  loss  applicable,  419. 

negligence  and  over  carriage,  419. 

sea  traffic  not  subject  to,  419. 
no  protection  against  felony  of  servants,  428. 

not  necessary  to  prove  felony  of  particular  servant,  424. 
railway  companies  have  benefit  of,  426. 
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catching  bargains, 

with  expectant  heirs  and  others,  setting  aside  of,  562. 
not  for  undervalae  only,  502 

CATTLE, 

agister's  dnty  towards,  898. 
agister's  lien  on,  898. 
distress  for  rent  on,  845,  898. 

recovery  of  by  replevin,  845. 
distress  damage  feasant  on,  89. 

recovery  of  sum  paid  for  release  of,  89. 
limitation  of  liability  of  railway  and  canal  companies  as  carriers  of,  429. 
sale  of,  under  Sale  of  Goods  Act,  868. 

OAVEAT  EMPTOR, 

rule  of,  not  altered  by  Sale  of  Goods  Act,  888  (m). 

CERTIFICATE, 

architect's,  when  essential  to  recovery  for  work  done  on  contract,  521. 

CESTUI  QUE  TRUST,    Sue  Teustml 

no  action  against  tmstee  for  money  had  and  received,  811. 
exceptions,  where  action  lies,  811. 

CHAIN  CABLES, 

sale  of,  unlawful,  unless  they  have  been  previously  tested  and  stamped,  886. 

CHAMPERTY, 

actionable,  577. 

agreement  to  conduct  action  for  share  of  proceeds  is,  576. 

indictable,  577. 

instances  of,  578. 

Attorneys  and  Solicitors  Act,  1870,  effect  of  on,  578. 

CHARACTER, 

of  goods  for  sale,  no  warranty  of,  867.    See  Qualitt  of  Goods. 

CHARGES  ON  BENEHCES, 
when  illegal,  608. 

CHARITY, 

promised  subscriptions  not  recoverable,  84. 
assistance  from  motives  of  not  maintenance,  577. 

CHARTER-PARTY. 

definition  of,  and  usual  terms  of,  449. 

in  contract  of,  same  person  may  act  as  principal  and  agent,  271. 

performance  of  stipulation  in,  when  excused  on  ground  of  impossibility,  614. 

effect  of  fire,  frost,  strike,  blockade,  614. 
stamp  duly  on,  147. 

CHATTEL, 

application  of  Sale  of  Goods  Act  to,  862. 
not  in  existence,  effect  of  sale  of  (10/.  value),  864. 
specific,  when  sale  of,  passes  property  therein  to  vendee,  869. 
right  of  purchaser  to  order  for  delivery  of,  882. 

CHEMIST  AND  DRUGGIST, 
duties  of,  516. 
who  may  use  title  of,  516. 
agreement  not  to  carry  on  trade  of,  567. 

CHEQUE, 

altered  fraudulently,  liability  on,  55. 

ante-dating  and  post-dating,  effect  of,  456. 

banker^s  duty  to  pay  customer's,  588. 

Bills  of  Exchange  Act,  1882,  provisions  of  as  to,  465. 

definition  of  as  bill  on  banker  payable  on  demand,  465. 
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CHEQUE— con^tnu^ 

forgod,  liability  of  banker  paying,  81,  458. 

payment  by,  633. 

receipt  of  by  agent,  instead  of  casli,  264. 

tender  by,  when  valid,  672. 

undated,  Instantly  payable,  456. 

presentment  of,  for  payment,  465. 

revocation  of  bankers  authority  to  pay,  466. 

by  coontennand,  466. 

by  death  of  customer,  466. 

CHILD, 

law  of  infants*  contracts,  173. 

advance  to,  presumed  to  be  gift  by  fiither,  542. 

CHOSE  IN  ACTION, 

assignment  of,  a  sufficient  consideration,  28. 
how  made,  and  rules  as  to,  28  (z). 
by  writing,  and  with  notice,  under  Judicature  Act,  728. 
effect  of  disregard  of  notice,  729. 
wife,  suing  on,  207. 

CHURCHWARDENS, 

rights  and  liabilities  of,  808. 

CIDER, 

no  action  for  money  price  of,  consumed  on  premises  where  supplied,  S88. 

CLERGY, 

what  charges  on  benefices  by,  are  illegal,  608. 

CLERK, 

barrister's  cannot  sue  for  fees,  511. 

fees  of,  recognised  on  taxation  of  costs,  511. 
dismissal  of,  what  causes  justify,  527. 
effect  of  general  hiring  of,  525. 
factor^  agreement  with,  through,  266. 
guarantee  for  honesty  of,  479. 

preferential  claim  of  to  wages  in  bankruptcy,  or  insolvency,  526. 
solicitation  by  of  customers  of  former  master  lawful,  583. 

but  disclosure  of  secrets  will  be  restrained,  538. 
speculations  by,  justify  dismissal,  527. 
stockbrokers,  cautioned  against  transacting  speculative  business  with,  554 

CLOAK  ROOM, 

no  obligation  on  railway  company  to  warehouse  luggage  in,  438. 

conditions  of  warehousing  need  not  be  signed  by  passengers,  488. 
but  must  be  brought  to  his  notice,  488. 

CO-ADVENTURERS, 

as  shareholders  in  companies,  289. 
as  ordinary  partners,  278. 
as  joint  contractors  generally,  180. 
as  co-sureties,  498. 

COACHMAN, 

liabilities  of  hirer  of  horse  and  carriage  for  negligence  of,  404. 

COALS, 

if  proper  ticket  not  delivered  on  sale  of,  price  not  recoverable,  885. 

CODIFICATION  OF  LAW, 

by  Bills  of  Exchange  Act,  1882...452. 
by  Partnership  Act,  1890. ..278. 
by  Sale  of  Goods  Act,  1898.. .860. 
of  Marine  Insurance,  bill  for,  547  (/). 

COGNOVIT, 

given  by  an  infant  is  void,  188. 
stamp  on,  when  necessary,  155. 
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COHABITATION, 

contracts  in  consideration  of  illicit,  when  void,  5,  668. 
contracts  binding  husband  daring,  234. 
wife's  separate  estate  during,  209. 
raises  moral  obligation  only,  80. 

COLLATERAL  AGREEMENT, 

admissibility  of  evidence  that  contract  signed  on,  148. 

COLONUL  COURT, 

decree  of,  action  lies  on,  47. 

COMMISSION, 

employment  of  agent  on,  254. 

opportunity  to  earn  must  be  given,  517. 
agent  s  ri^ht  to,  517. 
secret  taking,  right  to  dismiss,  517. 
loss  of  by  negligence,  518. 
of  stockbroker,  amount  of,  558. 
publication  of  book  on,  549. 

COMMISSIONERS  OF  INCLOSURE, 
incapacity  of,  to  buy  the  land,  819. 

COMMISSIONERS  FOR  PUBLIC  PURPOSES,  Ch.  IX.,  s.  6,  807. 
contracts  upon  which  tbey  can  sue,  807. 
liability  of,  on  contracts,  807. 

not  personal,  under  Commissionera  Clauses  Act,  807. 

COMPANIES,  Ch.  IX,  s.  8,  289. 

banking,  not  more  than  10  partners,  278. 

sale  of  unnumbered  shares,  illegal,  555. 

but  recognised  on  Stock  Exchange,  555. 
contracts  of,  form  of,  under  Companies  Act,  291. 

for  payment  in  shares,  registration  of,  298. 

validation  of,  by  part  performance,  292. 

disclosure  of  by  prospectus,  290. 

"  waiver  clause    of  prospectus,  290. 
contracts  of,  form  of,  under  Companies  Glauses  Act,  292. 

director  may  not  be  interested  in,  298. 

if  ultra  vires  of  company  cannot  be  ratified,  294. 

if  ultra  vires  of  directon  can,  294. 
infants  may  be  shareholden  in  any,  179. 
joint  stock,  under  Companies  Act  not  more  than  20  partners,  278. 

nor  less  than  seven,  278,  289. 

preferential  payments  by  on  winding-up,  526. 
married  women  siuu*eholdera  in,  208. 
shares,  sale  of  on  Stock  Exchange,  558. 

extracts  from  Stock  Exchange  Rules,  554. 

responsibility  of  seller  for  dividends,  &c.,  554. 

quotation  *'ex  div."  when,  555. 
trading,  implied  power  of,  to  borrow,  294. 

COMPETENCY  TO  CONTRACT, 

of  infants,  lunatics,  kc,,  169.    And  au  Capacitt. 

COMPOSITION  ARRANGEMENT, 

agreements  fraudulent  against  crediton  who  are  parties  to,  195. 
Deeds  of  Arrangement  Act,  195. 

COMPOUND  INTEREST, 
when  allowed,  545. 

COMPOUNDING  FELONY, 
contract  for,  illegal,  574. 

COMPROMISE, 

authority  of  counsel  to  make,  512. 

bonH  fide,  good  consideration  for  contract,  24. 

of  misdemeanour,  when  legal,  574. 

of  suit  for  divorce,  576. 

withdrawal  of  election  petition,  void,  575. 
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CONTINUING  CONTRACT, 
when  it  may  be  rescinded,  624. 

CONTINUING  GUARANTEE, 

effect  on,  of  death  of  surety,  492. 
what  amounts  to,  480. 

CONTINUING  OFFER, 

by  letter,  till  period  of  acceptance,  13. 

CONTRACT, 

alteration  of,  141.    See  Alieration. 

alternative,  607. 

ambiguous,  128.    See  Ambiguity. 

classes  of,  2. 

consideration  for,  18-40.    See  Consideration. 

construction  of,  109  et  aeq.    See  Ch.  Y.,  Construction  of  Contracts. 

definition  of,  according  to  English  law,  2. 

in  Code  Civil,  9  (r). 
discharge  or  release  of,  652.     8u  Relkasb. 
duration  of,  608. 

express  and  implied,  distinction  between,  43  ei  seq,^  Ch.  III.,  Implied  Con- 
tracts. 
foreign,  124-128. 
form  of  simple,  in  general,  99.    And  see  Words — Writing. 

how  affected  by  Statute  of  Frauds,  101. 
freedom  of,  restrictions  ot,  list  of,  604. 
illegal,  Ch.  XXL,  p.  558.    See  Illegal  Contracts. 

action  for  money  paid  on,  89. 
implied,  Ch.  III.,  p.  48.    See  Implied  Contracts. 
parties  to,  rules  as  to  assent  of,  10-16.    See  Assent  of  Parties. 

who  are  not  competent  to  be,  169.     See  Chs.  YII.  and  VIII. 
performance  of,  rules  as  to,  Ch.  XXII.,  p.  606  el  aeq.     See  Psrformancs. 
release  of,  652.     See  Release. 
rescission  of,  625.     See  Hkscission  of  Contract. 
simple,  and  specialty,  distinctions  between,  6. 
stamping  of,  Ch.  YI.,  p.  145.     See  Stamps. 

CONTRACT  NOTE, 

of  broker,  stamp  duty  on,  146. 

may  be  adaed  to  charge  for  brokerage,  146. 

CONTRIBUTION, 

between  sureties  or  joint  debtors,  &&,  56,  57,  493. 

between  wrong-doers,  none,  59. 

Implied  promise  of,  between  sureties,  470. 

CONTRIBUTORY, 

married  woman's  liability  as,  203. 

set-off  by,  in  action  for  debt  due  to  joint-stock  company,  701. 

CONTRIBUTORY  NEGLIGENCE, 

in  case  of  railway  company's  negligence,  effect  o^  441. 
of  child,  effect  of,  441. 

CONYEYANCE, 

tender  of,  by  vendee  to  vendor,  when  necessary,  333. 
by  vendor  to  vendee,  when  necessary,  331. 

CONYEYANCER, 

practice  of  quasi  law,  320,  321. 

recoveiT  of  fees  b^,  if  not  barrister,  510. 
unless  uncertificated,  510. 

CONYEYANCING  ACT, 

conditions  of  sale  of  land  implied  by,  819. 
relief  against  forfeiture  of  lease  under,  355. 

CONYICT, 

administrator  of  may  sue  or  be  sued,  192. 
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COHfYlCT—amtinved, 

cannot  sue  on  contract,  192. 

may  be  sued,  192. 

revivor  of  right  of  on  expiration  of  sentence,  192. 

right  of  wife  of,  to  contract,  230. 

GOPYRIOHT.    And  see  Authors  and  PaBLisuKRs. 
duration  of,  for  life,  and  7  years,  or  42  years,  549. 

reverts  to  author  of  magazine  article  in  28  years  650 
sale  or  assignment  of,  must  he  in  writing,  102,  550 

CORPORATION,  GENERALLY,  CJh.  IX.,  s.  4,  p.  297 
action  by,  on  contract  not  under  seal,  effect  ol,  29 
adoption  hy,  of  work  done  for  them,  effeot  of,  299 
affent  to,  to  be  appointed  under  seal,  254. 
charitable,  297. 
contracts  of,  common  law  rule,  under  seal,  298. 

exceptions,  statutory  forms,  800. 
county  councils,  297. 
ecclesiastical,  297. 
foreign,  how  to  sue,  800. 
guardians  of  the  poor,  297. 
municipal,  297. 
parish  councils,  297. 

meetings,  297. 
rural  district  councils,  297. 
school  board,  801. 

signature  of  bill  of  exchange  by,  299,  453. 
aolCy  personal  contract  of,  passes  to  executor,  816. 
trading,  powers  of,  299. 
urban  authorities,  800. 

CORRESPONDENCE, 

conclusion  of  negotiations  by,  18. 
must  be  looked  at  as  a  whole,  12. 
And  see  Post. 

COSTS, 

limitation  on,  in  High  Court  action  on  contract  439. 

action  by  passenger  against  railway  company  is  action  of  tort  440. 
of  married  women,  210,  217.    See  Married  Woman. 
solicitor's,  588.    See  Solicitor. 
taxation  of,  counsel's  fees  allowed  on,  511. 
when  party  entitled  to  indemnity  can  claim,  471. 

COUNSEL, 

rights  and  liabilities  of,  509  et  seq.    And  see  Barrister. 

COUNTERCLAIM, 

how  to  be  pleaded,  099. 

set-off  and,  rules  as  to,  under  the  Judicature  Acts,  699 
in  county  court,  700. 

COUNTRY,  CUSTOM  OF.    See  Custom  of  Country. 
implied  incorporation  of,  in  contract,  135,  142. 

COUNTY  COURT, 

when  second  action  for  same  cause  is  barred  by,  660. 
jurisdiction  of,  in  specific  performance,  708. 

in  rectification,  784. 

in  action  for  recovery  of  land  held  over  by  tenant,  858. 

COUPONS,  BOOK  OF, 

whole,  constitutes  contract  with  railway  passenger,  448. 

COURSE  OF  DEALING, 

contract  may  be  implied  irom,  45. 
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COVENANT, 

discharge  of  by  act  of  (}od,  or  the  law,  016. 

express,  restraint  implied,  48. 

infant,  when  bound  ny,  188. 

limitation  of  actions  of  (20  years),  679. 

meaning  of  term,  2. 

quiet  enjoyment,  for,  43. 

restricted  by  other  covenants  in  demiBe,  120. 

release  of,  652. 

running  with  the  land,  assignee  may  sue  on,  42. 

"COVER," 

recovery  of,  ttom  stockbroker,  596. 

COVERTURE.    See  Husband  and  Win— Makkibd  Woman.* 
effect  of  at  common  law,  202. 

CREDIT, 

representation  as  to,  of  third  person,  when  party  making  is  responsible  for, 

587. 
representation  must  be  by  signed  writing,  587. 
rules  as  to  time  of  payment,  638. 
agent's  authority  to  give,  264. 

CREDITOR, 

composition  with  preferential,  void,  576. 

payment  to  enable  to  prove  for  statute-barred  debt,  effect  of,  697. 

promise  by  to  accept  less  than  debt,  void,  84,  644. 

CKIME, 

contracts  void  to  secure  benefit  from,  564 
contracts  not  to  prosecute  void,  578. 
and  indictable,  578. 

CROPS, 

eustoms  as  to,  controlled  or  excluded  by  express  contract,  136. 

sale  of,  when  within  Statute  of  Frauds,  326. 

stamp  on  contract  for  sale  of,  when  not  necessary,  167. 

CROWN,  THE, 

contracts  with,  310. 

debt,  surety  paying  subrogated  to  Crown  priorities,  496. 

grants  by,  construction  o^  120  {q). 

laches  cannot  be  imputed  to,  485. 

CUSTODY, 

contract  to  procure  release  of  person  from,  when  valid,  575. 
effect  of  bailment  to  banker  for,  538. 

CUSTOMERS, 

agreement  to  recommend,  good,  589. 
solicitation  of  old,  by  seller  of  business,  restrainable,  570. 
of  master's  by  servant  not  restrainable,  582. 

CUSTOM  OF  COUNTRY, 

as  to  away-goiug  crops,  kc,,  when  applicable,  135. 

effect  of,  where  lease  silent,  135. 

overridden  by  express  terms  of  lease,  185. 

parol  evidence  of,  when  admissible  in  construing  written  contract,  142. 

CUSTOM  OF  LONDON, 

as  to  liability  of/erne  covert  who  is  a  eole  trader^  226. 
of  infant  apprentice,  177. 

CUSTOM  OF  THE  REALM, 

as  to  liability  of  innkeeper  for  loss  of  property  of  his  guests,  899. 
modification  of,  by  Innkeepers  Act,  1868... 401. 
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CUSTOM  OF  TRADE, 

cases  in  which  agent  is  personally  liable  by,  275. 

contract  implied  from,  44. 

effect  of,  on  liability  of  principal  for  acts  of  agent,  263. 

parol  evidence  of,  admissible  to  explain  written  contract,  138. 

to  annex  incidents  to  written  contract,  142. 
stock  exchange  customs,  653. 
when  warrant  may  be  implied  from,  368. 


D. 

DAMAGE  FEASANT, 

action  to  recover  a  snm  paid  to  release  cattle  taken,  89. 

DAMAGES  (Ch.  XXV.,  714—726). 

consequential,  when  recoverable,  720. 

communication  of  special  circumstances,  721. 

loss  of  market,  &c.,  721. 
excessive  or  too  small,  remedy  in  case  of,  726. 
for  breach  of  tupreement  to  purchase  real  property,  381 

to  sell  real  property,  335. 

of  contract,  when  defendant  may  be  regarded  as  wrongdoer,  725. 
to  repair,  in  going  to  reversion,  347. 
for  breach  of  promise  of  marriage,  502. 

aggravated  by  seduction,  502. 
new  trial  not  granted  for  excess  of,  502. 
recovery  of  hi|];b,  instances  of,  502  (a;), 
for  not  accepting  goods,  382,  723. 
for  not  delivering  goods,  882. 
future,  when  recoverable,  723. 
in  action  for  a  fixed  sum,  719. 
interest,  when  recoverable  as,  383. 
liquidated,  distinction  between  penalty  and,  714,  717. 
loss  of  market,  &c,  721. 
loan,  for  refusing,  725. 
miscalculation  of,  effect  of,  727. 
nominalf  when  juiy  must  give,  719. 
reduction  of,  by  Court,  726. 

specific  performance,  decree  for  may  be  combined  with,  708. 
unliquidated,  when  proveable  in  bankruptcy,  792. 

rocoveiy  of,  generally,  720. 

DATE, 

exclusion  of  day  of,  114,  610. 

not  essential  in  a  deed,  8. 

of  notice  to  quit,  352. 

of  bill  of  exchange,  456. 

of  performance  of  contract,  when  action  may  be  brought  before,  611. 

of  written  contract,  parol  evidence  to  show,  140. 

DAYS, 

running  days  mean  consecutive  days,  609. 

where  party  allowed  so  many,  for  doing  an  act,  how  they  are  reckoned,  609. 

DEALING,  course  of,  contract  may  be  implied  fh>m,  45. 

DEATH, 

accident,  by,  remedy  by  executor  in  case  of,  442. 

effect  of,  of  husband,  on  wife's  authority  to  bind  his  estate,  235. 

of  master  or  servant,  on  contract  of  service,  626. 

of  principal,  on  autJ^ority  of  agent,  256. 

of  surety,  on  continuing  guarantee,  492. 
of  drawer  of  cheque,  banker^  authority  to  pay  revoked  by  notice  of,  466. 
of  party  to  contract,  in  general,  130. 
of  proposer,  extinction  of  proposal  by,  12. 

DEBENTURE, 

sale  of,  when  sale  of  interest  in  land,  325. 

C.C.  3   C 
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DEBT, 

acknowledgment  of,  does  not  require  a  stamp,  168. 
assignment  of,  a  good  consideration  for  a  promise,  28. 

mode  of  assignment  of,  728. 
barred  by  Statute  of  Limitations,  promise  to  pay,  is  binding,  30 
contingent  account  cannot  be  stated  as  to,  95. 
what  is  proveable  under  a  bankruptcy,  195,  703. 

barred  by  bankrupt's  discharge,  promise  to  pay  iuTalid,  194. 

mntoal  debts  and  credits,  701. 

DECEIT, 

action  for,  when  it  lies,  589. 

DECREE, 

for  specific  performance,  Cli.  XXIY.,  707. 

DEED, 

accord  and  satisfaction  cannot  be  pleaded  to,  before  breach,  645. 
appointment  of  agent,  when  to  be  by,  254. 
authority  to  agent  to  execute,  how  conferred,  254. 
consideration  for,  4,  5. 

good  and  yalnable  distinction  obsolete,  4,  n.  (v). 

ulegal,  5,  558. 

immonl,  5,  563. 

not  required,  4. 

except  if  in  restraint  of  trade,  5,  567. 
may  be  impeached  by  third  parties,  5. 
contract  by,  distinctions  of  from  simple  contract,  8 — 6. 
deliyery  of,  3,  4. 

as  escrow,  4,  143. 
estoppel  by,  5. 

by  recitals  in,  6. 
lease,  when  to  be  by,  338. 
limitation  of  action  on  (20  years),  679. 
merger  of  simple  contract  by,  6. 

parol  eyidence  of  fraud,  ille^lity  or  duress  admissible  to  defeat,  143. 
poll  and  indenture,  distinction  between,  128  iq). 
release  by,  when  necessary,  652. 
sealing,  3,  and  652  {t). 
stamping  of,  147. 
surrender,  when  to  be  by,  850. 

DEFENCES  TO  ACTIONS  ON  CONTRACTS,  Ch.  XXIII.   p.  628. 
accord  and  satisfaction,  642. 
arbitrament  and  award,  664. 
bsnkmptcy,  702. 
bill  of  exchange  taken,  647. 
equitable  defences,  705. 
infancy,  173. 
judgment  recoyered,  660. 
payment,  628. 

performance,  excused  or  waiyed,  614 — 618. 
release,  652. 
set-off,  698. 

Statute  of  Limitations,  673. 
tender,  665. 

DELAY, 

in  performance  of  contract  generally,  608. 

in  deliyery  of  goods  when  carrier  not  responsible  for,  410. 

in  presentation  of  cheque,  effect  of,  465. 

loss  of  right  to  specific  performance  by,  710.* 

DEL  CREDERE  AGENT, 

responsible  for  solyency  of  a  yendee,  253. 

DELETED  WORDS, 

in  contract,  cannot  l)e  looked  at,  140  (o). 
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DELIVERY, 

of  bill  of  exchange,  essential,  457. 
of  deed,  as  an  escrow,  4. 

necessity  of  delivery,  3. 
of  writ  of  execution,  binds  goods  from  time  of  delivery,  378. 

DELIVERY  OF  GOODS, 

meaning  of  term  in  Sale  of  Goods  Act,  862. 

of  "  deliverable  state,"  868. 
by  carrier,  what  sufficient,  413. 
carrier  not  responsible  for  non-proventible  delay  in,  410. 

damages  for  non-delivery,  416. 
passenger's  lu^age  by  railway  co.,  438. 
pledge,  essen^u  to,  S93. 
under  Sale  of  Goods  Act,  oflfect  of,  874. 

distant  place,  risk  where  delivery  at,  876. 

instalment  deliveries,  375. 

payment  and  delivery,  concurrent  conditions,  874. 

place  and  time  of  delivery,  874. 

quantity,  wrong,  effect  of,  375. 

to  carrier,  delivery  to  buyer,  876. 

DEMAND, 

covenant  to  pay  money  upon,  how  construed,  117. 
effect  of  refusal  of  prior  or  subsequent,  upon  tender,  667,  672. 
necessary  before  recovering  money  paid  by  mistake,  88. 
of  performance,  when  necessary,  618. 

DEMISE.    See  Lease. 

contract  for  future,  887. 

deed  necessary  to,  for  three  years  or  more,  888. 

from  year  to  year,  effect  of,  840.  . 

operation  of  word,  in  creatine:  covenant  for  quiet  enjoyment,  48,  48. 

parol,  for  less  than  8  years,  liability  of  lessee  under,  838. 

DEMURRAGE, 

implied  contract  for,  captain  cannot  sue  on,  277  {h). 

DENOTING  STAMP, 

document  bearing,  cannot  be  objected  to  as  being  improperly  stamped,  162. 

DENTISTS, 

unless  registered,  cannot  sue  for  fees,  516. 

DEPOSIT, 

action  to  recover,  on  sale  of  land,  382,  336. 

interest  on,  how  recoverable,  385. 

vendor  liable  for,  835. 

when  auctioneer  liable  for,  836. 
liability  of  stakeholder  in  action  for,  74,  75,  599. 
of  "  cover  "  with  stockbroker  for  gambling,  896. 
of  goods  with  innkeeper  expressly  for  safe  custody,  401. 
of  money  with  banker,  in  the  ordinary  way,  is  money  lent,  588. 

right  to  recover,  may  be  barred  by  Statute  of  Limitations,  588. 
of  plate,  &c.,  with  banker,  891,  588. 
stamp  not  required  on  receipt  for,  755. 

DESTRUCTION.    And  see  Loss. 

of  goods  before  sale,  unknown  to  seller,  865. 

after  agreement  for  sale,  865. 
of  premises,  does  not  discharge  lessee  from  covenant  for  repair,  847. 
of  subject-matter  of  contract,  effect  of,  865. 

DEVOLUTION  OF  CONTRACT. 

on  personal  representatives,  812,  780. 

saving  for  personal  contracts,  781. 
on  trustees  in  bankruptcy,  213. 

3c  2 
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DIFFERENCES, 

dismissal  of  clerk  for  speculating  in,  627. 
gambling  with  "cover,''  legal  effect  of,  596. 
Stock  Exchange,  contract  to  pay,  655. 
between  principals,  bad,  555. 
between  principal  and  broker  good,  555. 

DIFFICULTY  OF  PERFORMANCE  OF  CONSIDERATION.    And  see  Pbr- 

FO&MAKCE. 

distinction  between  impossibility  and,  36 
does  not  avoid  contract,  36. 

DIRECTLY, 

meaning  of  this  word  in  contracts,  115. 

DIRECTORS  OF  COMPANY, 

disqualified  by  interest  in  contract,  291. 
under  Companies  Clauses  Act,  293. 
liabilities  of,  on  prospectus,  290,  292. 
must  disclose  all  contracts,  290. 

prospectus  not  disclosing,  fraudulent,  290. 
"  waiver  clauses,"  290. 
ratification  of  uUra  vires  act  of,  294. 

when  company  liable  for  contmcts  ultra  vires  made  by,  294,  295. 
when  personally  liable  on  agreement,  290. 

DISCHARGK    See  Release. 
of  bankrupt,  effect  of,  194. 
of  covenant  by  act  of  God  or  the  law,  616. 

DISCOURSE, 

no  contract  by  mere  affirmation  in,  9. 

DISTRESS  FOR  RENT, 

action  against  landlord  to  recover  overplus  arising  on  sale  of,  89. 

action  against  tenant  to  recover  money  paid  by  third  party,  whose  goods  have 

been  seized  under,  52. 
costs  of  distress,  346. 
damage  fea^anty  action  in  respect  of,  89. 
distress  by  certificated  bailiff,  845. 
exemptions  from,  345. 
nature  of  the  remedy,  845. 
recovery  of  money  paid  to  avoid,  52. 
sale  of  distress,  345. 
what  may  be  distrained,  345. 

DIVIDENDS, 

saving  for  dividend  warrants,  in  Bills  of  Exchange  Act,  453. 
Stock  Exchange  liability  of  seller  of  shares  for,  554. 

DIVORCE, 

agreement  by  adulterer  to  prevent  petition  for,  void,  576. 
effect  of,  on  man's  liability  for  subsequent  contracts  of  woman,  229. 
facilitation  of,  in  separation  deed,  vitiates  it,  249. 
proceedings  by  wife  for,  husband's  liability  for  costs  of,  242. 

DOCK  OWNERS, 

liability  for  goods  stored,  898. 

DOCTOR.    See  Medical  Man. 

implied  contract  of,  not  to  disclose  patients'  secrets,  605,  507. 

''DOCUMENT  OF  TITLE"  TO  GOODS, 
definition  of,  in  Factors  Act,  266  (m). 

incorporated  in  Sale  of  Goods  Act,  862. 
powers  of  agent  intrusted  with,  under  Factors  Act,  266. 

DOGS, 

special  contracts  by  railway  companies  for  carriage  of,  420. 
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doubtful  claim, 

giTing  up  of,  a  good  consideTation,  24,  28. 

DO  UT  DBS,  19  :  UT  FACIAS,  19. 

DEAFT, 

binding  contract  by  acting  on,  11. 

on  banker,  a  bill  payable  on  demand,  465. 

DEUGGIST, 

qnaUiioation  and  claim  of,  for  services,  516. 

DEUNKEN  PERSON, 

contract  by,  at  one  time  not  void  without  fraud,  172. 
afterwards  absolutely  void,  172. 
now  considered  yoidable,  172. 
may  be  ratified  when  party  sober,  172. 

DURATION  OF  CONTRACT,  736. 
where  no  time  fixed,  perpetual,  608. 

DURESS, 

afilrminff  contract  yoidable  under,  200. 

French  law  as  to,  200. 

generally,  198—201. 

goods,  199. 

legal  proceeding,  threats  of,  198. 

marriage,  avoidance  of  for,  503. 

parol  evidence  of,  admissible  to  defeat  written  contract  obtained  by,  148. 

party  suffering,  may  enforce  contract  obtained  by,  200. 

salvage  contracts,  201. 

undue  influence  not  amounting  to,  equity  will  set  aside  agreement  for,  200. 


E. 

EARNEST, 

effect  of,  as  to  vesting  property  in  goods  of  lOZ.  value  in  vendee,  364. 

EDITOR, 

bailee  of  articles  sent  liable  for  negligence,  391. 
of  periodical,  liability  of  to  contributors,  891,  550. 

EDUCATION, 

an  infant  may  enter  into  a  valid  contract  to  pay  for  his  own,  177. 
of  child,  parent's  obligation  to  provide  for,  187. 

EJUSDEM  GENERIS, 

rule  of,  as  to  construction  of  contracts,  119. 

ELECTION, 

petition,  withdrawal  of,  575. 

right  of,  as  to  mode  of  performing  alternative  contract,  608. 
to  rescind  fraudulent  contract,  when  to  be  made,  581  {s), 
who  has  right  of,  under  French  law,  607  (n). 

EMPLOYERS'  LUBILITY  ACT, 
alteration  of  common  law  by,  581. 
power  to  contract  out  of,  531. 
mfant  may  contract  out  of,  178. 

EMPLOYMENT,  CONTRACTS  OF, 

table  of  contents  of  chapter  relating  to,  505. 

ENDORSEMENT.    See  Indobsement. 

ENEMY, 

alien,  trading  with,  189,  580. 
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ENGAGEMENT.     See  Contract. 

to  marry,  action  for  breach  of,  497.    And  see  Makbiaue. 

ENTRY, 

deed  when  required  to  gi'ant  right,  132. 
lessee's  position  prcvions  to,  339. 
on  land,  right  of,  when  implied,  182. 

EQUITABLE  CLAIM, 

a  promise  to  release,  is  a  sufficient  consideration,  28. 
agreement  to  convey  equity  of  redemption,  must  be  in  iiTiting,  324. 
for  specific  performance  of  contract,  707. 
for  setting  aside  agreement  obtained  by  undue  influence,  200. 
deed  made  for  immoral  consideration,  5. 
unconscionable  bargain,  562. 
rectification  by  of  conti-act,  where  common  mistake.  732. 

EQUITABLE  DEFENCES,  699,  704. 
under  s.  24  of  Judicature  Act,  704. 

ERROR.    See  Mistake. 

effect  of,  in  particulars  of  sale  of  land,  321. 
in  deliveiy  of  goods  sold,  375. 

ESCROW, 

delivery  of  deed  as  an,  4. 

parol  evidence  admissible  of  signing  of  wntten  instrument  as,  143. 

ESTATE  ''FOR  LIFE," 

grant  of,  means  for  life  of  grantee,  128. 

ESTOPPEL, 
by  deed,  5. 
by  recital,  6. 
by  judgment,  2,  3. 
married  woman,  none  against,  223. 
nature  of  the  doctrine  of,  5,  6. 
does  not  apply  to  simple  contracts,  7. 

admission  in,  presumptive  evidence,  7. 
of  shareholders  by  acquiescence  in  unauthorized  act  of  directors,  295. 
of  tenant  from  disputing  lessor's  title,  842. 

EVICTION, 

apportionment  of  rent  on,  416,  417,  427,  731. 
from  part  of  premises,  effect  of,  731. 

no  defence  to  action  on  covenant  to  repair,  781,  n.  {g). 
what  amounts  to,  427,  u.  {I), 

EVIDENCE, 

advertisement  for,  553. 

corroborative  in  action  for  breach  of  promise  of  marriage,  499. 
in  action  for  extrctSj  519. 
of  account  stated,  94. 
parol,  admissibility  of,  132. 

stamp  when  required  before  production,  145.    See  Stamp. 
written  when  required  by  Statute  of  Frauds,  102. 
by  Sale  of  Goods  Act  (lOJ.  value  or  more),  864. 

EX  ANTEaEDENTIBUS  ET  CONSEQUENTJBUS  FIT  OPTIMA  INTER- 
PRET AT  10,  117. 

EXCEPTION, 

contract  may  be  inferred  from  words  of,  122. 

in  deed,  effect  of,  119,  122. 

in  lease  to  be  construed  favourably  for  the  lessee,  129. 

EXCESSIVE, 

levy  by  sheriff,  action  for,  88. 
damages,  new  trial  for,  859. 
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EXCHANGE,  BILL  OF,  452.    See  Bill  of  Exchange. 

EXCUSE  FOB  NON-PERFOEMANCE  OF  CONTRACT,  614. 
See  Pekfokmance. 

EXECUTED  CONSIDERATION, 
definition  of,  37. 

when  promise  will  be  implied  from,  38. 
when  request  will  be  implied  from,  38. 
when  safficient  to  support  express  promise,  38. 

EXECUTION, 

writ  of,  binds  goods  from  its  delivery,  373. 

EXECUTOR  OR  ADMINISTRATOR,  Ch.  IX.  s.  10  ;  312—317. 
action  by,  for  debts  due  to  deceased  received  by  a  stranger,  78. 
actions  by,  as  such,  when  maintainable,  315. 

for  injury  to  railway  passenger,  816. 

on  service  contracts  of  deceased,  316. 

when  right  of  action  vests,  317. 
carrying  on  deceased's  business,  314. 

claims  against,  as  such  and  personally,  when  plaintiff  may  join,  315. 
compounding  of  debts  by,  317. 
connrmation  by,  of  contract  of  deceased,  effect  of,  314. 
de  son  tarty  315. 
liability  of  as  such,  812. 

for  contracts  of  deceased,  102. 

personal,  by  Statute  of  Frauds,  102,  313. 

for  funeral  expenses  of  deceased,  314. 

for  rent  of  premises  belonffing  to  deceased,  314. 
for  repair,  to  landlord  personal,  314. 

Limitations,  Statute  of,  need  not  plead,  312. 

on  awards,  314. 

on  bills  or  notes  of  deceased,  314. 
may  sue  and  be  sued  on  contracts  of  deceased  though  not  named  therein,  730, 
payment  to,  631. 

effect  on,  of  revocation  of  probate,  631. 
promise  by,  to  pay  debt  of  deceased,  when  binding,  102,  313. 
set-off  in  actions  by  and  against,  315. 
tender  to,  even  bemre  will  proved,  good,  667. 

EXECUTORY  CONSIDERATION, 
what,  37,  40. 

EXECUTORY  CONTRACT, 

liability  of  person  of  unsound  mind  on,  171. 
money  paid  on  an  illegal,  can  be  recovered,  89. 

EXHIBITION, 

goods  sent  to  not  gratuitous  bailment,  392. 

EX  NUDO  PACTO  NON  ORITUR  ACTIO,  18. 

EXPECTANCY, 

assignment  of,  good  consideration  for  a  promise,  28. 

EXPECTANTS, 

sales  of  reversions  by,  setting  aside  of,  562. 
general  result  of  cases,  562. 
not  for  under  value  merely,  562. 

EXPRESS  CONTRACT, 

distinction  between  implied  and,  43. 
extinguishes  implied  contract,  48. 
qualified,  for  quiet  ei^oyment,  48. 

EXPRESSUM  FACrr  CESSARE  TACITUM,  48,  135. 
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EXTINGUISHMENT.    See  Dkath— Mekoeb— Relsaar. 
of  contract  by  release,  653  et  eeq, 

EXTORTION, 

action  to  recover  money  obtained  by,  87. 
excessive  price  for  carriage  of  goods,  88. 

levy  by  sheriff,  88,  92. 
extortion  offices,  87,  91. 
wrongful  detainer  of  goods,  or  title-deeds,  88. 

EXTRA  WORK, 

right  of  builder  to  chaige  for,  519. 


F. 


FAGIO  UT  DBS,  19 :  UT  FACIAS,  19. 

FACTOR, 

consolidation  of  Acts  by  Factors  Act,  1889. ..265. 
text  of  Act  of  1889... 266. 

meaning  of  "  document  of  title  "  in,  266  {m). 
of  *'  mercantile  agent  '*  in,  266  (m). 
power  of  mercantile  aflent  to  sell,  &c.,  266. 
difference  between  broker  and,  252. 
foreign,  right  of  to  sue,  276. 
is  general  agent,  261. 
power  of,  to  pledge,  265. 

FAILURE  OF  CONSIDERATION,  76. 
effect  of  partisl  failure,  77. 
rifi:ht  to  sue  for  money  had  and  received  on,  78. 
whole  failure,  recovery  of  money  paid,  76. 

FAIR, 

is  market  overt,  372. 

FALSA  DEMONSTRATIO  NON  NOCET,  121. 

FALSE  PRETENCES, 

owner  of  goods  obtained  by,  goods  do  not  revest  in,  372. 

FARE,  RAILWAY, 

must  be  reasonable,  427. 

publication  of,  by  company,  required,  428. 

travelling  without  payment  of,  428. 

FATHER.    See  Bastard— Infant. 

liability  of,  for  education,  necessaries,  &c.,  of  child,  83,  187. 

of  bastard,  liability  of,  83, 187. 

presumption  as  to  advance  of  money  by,  to  child,  642. 

promise  to  marry  after  death  of,  effect  of,  499. 

meeting  son's  forged  biUs,  whether  obstructing  justice,  574. 

FEES, 

barrister  cannot  recover  by  action,  509. 
allowance  of  on  taxation,  511. 
what  fees  allowed,  511. 
extract  from  "retainer  rules,*'  512. 
barristers'  clerks  cannot  recover,  511. 

allowance  of,  on  taxation,  511. 
whether  arbitrator  can,  516. 
when  medical  man  can,  514. 
extortionate,  action  to  recover,  87. 

of  office,  contract  to  receive  salary  and  account  for,  void,  573. 
received  by  intruder,  action  to  recover,  91. 
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FELON, 

if  sentenced  to  penal  servitude,  cannot  contract,  191. 
property  acquired  by,  vests  in  administrator,  192. 
agreement  for  compounding  prosecution  of,  void,  578. 

FEME  COVERT,    Ste  Married  Woman. 
contracts  with,  bind  separate  estate,  210, 
table  of  contents  of  chapter  as  to,  202. 

FIDUCIARY  RELATION, 

contracts  by  parties  btanding  in,  811,  812. 

FIEEI  FACIAS, 

writ  o^  binds  goods  from  delivery,  878.     And  see  Shbbiff. 

FIGHT, 

agreement  to,  illegal,  f>79. 

FIRE, 

carrier  liable  for  destruction  of  ffoods  by,  410. 

destruction  of  premises  by,  no  defence  to  covenant  to  repair,  847 

hirer  of  ffoods  not  answerable  for  loss  by,  408. 

pawnbroker  liable  for  pledge  destroyed  by,  897. 

subject-matter  of  contract  beiug  destroyed  by,  effect  of,  614,  615. 

FOOD, 

adulteration  of.  Acts  passed  to  prevent,  861. 

FORBEARANCE, 

when  a  good  consideration,  28 — 26. 
does  not  discharge  surety,  489. 

FOREIGN  ATTACHMENT, 

payment  under,  a  good  defence,  682. 

FOREIGN  BILL  OF  EXCHANGE.    See  Bills  of  Exchakoe. 
definition  of  in  Bills  of  Exchange  Act,  454. 

FOREIGN  CERTIFICATE  OF  DISCHARGE  IN  BANKRUPTCY, 
effect  oi;  881,  882. 

FOREIGN  CONTRACT, 

construction  of,  what  law  governs,  124. 

effect  of  stipulation  that  no  proceedings  be  taken  in  foreign  country,  127. 

effect  on,  of  foreign  law  of  limitation,  127. 

factor  may  sue  in  his  own  name,  278. 

French  law  as  to  enforcement  of,  126  {d), 

proceedings  on,  by  what  law  regulated,  126. 

proceedings  on,  how  affected  by  stamp  law  of  foreign  country,  127. 

FOREIGN  CORPORATION, 

$emble,  may  sue  in  this  country  in  corporate  name,  800. 

FOREIGN  JUDGMENT, 

inpersonamj  how  far  conclusive,  in  action  thereon  in  this  country,  668. 

in  rem,  how  far  conclusive,  663. 

when  action  lies  on,  47. 

when  pleadable  in  bar  to  action  in  this  country,  664. 

FOREIGNER.    See  Alien. 

enemy  cannot  sue  on  contract  at  common  law,  190. 

FORFEITURE, 

in  case  of  treason  and  felony  abolished,  191. 
substitution  of  administration  for,  192. 
of  lease,  by  disclaimer,  854. 
by  proviso  for  re-entry,  854. 
waiver  of,  854. 
relief  against,  for  non-payment  of  rent,  855. 

for  other  breaches  of  covenant,  with  exceptions,  855. 
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forged  bill  or  cheque, 

when  party  paying  or  discounting  may  recover  amount  of,  81. 
banker  not  liable  for  paying  on  forged  indorsement,  458. 

FORM  OF  SIMPLE  CONTRACT,  99.    See  Ch.  V.,  Construction 

"  FORTHWITH," 

meaning  of  this  word  in  contracts,  134,  609. 

FRAUD,      • 

accord  and  satisfaction  obtained  by,  set  aside,  643. 

action  for,  rules  as  to,  581. 

action  to  recover  money  obtained  by,  85. 

against  solicitor  suing  without  authority,  87. 

against  bribed  agent  by  princiiMil,  87. 
agent's,  liability  of  principal  for,  258,  581. 
bailee's  liability  for,  890. 
bankrupt's  debts  not  released  from,  702. 
concealment,  when  eauivaleut  to,  585. 
creditors  of  compouuuing  insolvent,  on,  587. 
definition  of,  and  what  constitutes,  588. 
evidence  of,  parol,  143. 

unstamped  instrument  may  not  be  read  ns,  149  [k), 
inadeauacy  of  consideration  not,  per  ae,  proof  of,  587. 
infant  s  representation  that  he  is  of  age,  effect  of,  175. 

contracts,  effect  of  on,  174,  189. 
legal  without  'moral,  effect  of,  585. 
Limitations,  Statute  o^  effect  of  on,  685. 

could  not  be  replied  to  plea  of  at  common  law,  685. 
could  at  equity,  685. 
can  by  Judicature  Acts,  685. 
marriage  settlement,  on,  589. 
money  obtained  by,  recovery  of,  85. 
on  parties  collaterally  interested  in  a  contract,  587. 
parol  evidence  of,  always  admissible,  143. 
partner's,  liability  of  firm  for,  281 — 3. 
party  to,  cannot  take  advantage  of,  17,  582. 
prospectus  of  company  when  miudulent  against  promoters,  &c.,  29 

"  waiver  clause  "  of  prospectus,  effect  of,  290. 
release  obtained  by,  when  Court  will  set  aside,  654 
rescission  of  contract  on  ground  of,  623. 
Sale  of  Goods  Act  does  not  affect  law  of,  361. 
voluntary  deed  obtained  by,  voidable  as  between  parties  thereto,  7. 

FRAUDS,  STATUTE  OF  (29  Car.  2,  c.  8), 

agreement  not  to  be  performed  icilhin  a  year,  what  is,  within,  103. 
relating  to  an  iiiierest  in  land,  what  is,  within,  324. 
to  answer  for  debt,  ilefault  or  miaearriage  of  other,  what,  468. 
agreement  for  the  sale  of  goods,  when  within,  102. 

substitution  of  Sale  of  Goods  Act  for,  102,  360. 

alteration  or  waiver  of  contract  within,  by  writing  only,  141. 

no  writing  required  for  total  rescission  of,  141. 

of  time  of  performance  of  contract  within,  611. 

application  of,  to  contracts  made  abroad,  127. 

contract  void  under,  money  paid  under,  recovery  of,  79. 

party  deriving  benefit  from,  may  be  liable  on  quantum  meruit,  44 
leases,  how  affected  by,  338. 
memorandum  to  satinfy,  requisites  of,  105. 
provisions  of  ss.  1  and  2  of,  338. 

of  s.  3  of,  as  to  assignments  and  surrenders  of  terms,  101. 
of  s.  4  of,  as  to  agreements  for  sale  of  land,  102. 

agreements  not  to  be  performed  within  year,  102. 
decisions  on  this,  103. 
cases  to  which  section  does  not  apply,  104. 
agreements  to  answer  for  the  debt,  kc,  of  another,  102,  468  et  seq. 
agreements  to  charge  executor  personally,  102,  313. 
agreements  on  consideration  of  marriage,  102. 
of  s.  17  of,  as  to  contracts  for  sale  of  goods  of  10/.  value,  102. 
repeal  of  by  Sale  of  Goods  Act,  102. 

re-enactment  of  by  s.  4  of  that  Act,  102. 
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FRAUDS,   STATUTE  OF—^unUinued. 

aignature  to  satisfy,  positioD,  kc,  of,  106. 

may  be  printed,  107. 

may  be  oy  agent,  107. 

may  be  by  pencil  or  mark,  107. 

may  be  by  telegram,  107. 
surrender  required  to  be  in  writing  by,  350. 

FREEDOM  OF  CONTRACT, 

list  of  restrictions  by  statute  on,  604. 

FREIGHT, 

carrier*8  right  to,  409. 

new  contract  to  pay,  from  what  circumstances  implied,  619  {d). 
cannot  be  apportioned,  if  voyage  not  completed,  618. 

FRENCH  LAW, 

capacity  to  contract,  170  {d), 

consideration  for  promise,  19  (k). 

construction  of  contracts  against  grantor,  129  (2). 

contract,  essentials  of,  8  (b). 

disclosure  of  patients'  confidences  by  doctors,  515  (b). 

duress,  200. 

election  of  mode  of  performing  altematiye  contract,  607  (n), 

games  of  chance  or  skill,  594  (v). 

hiring  for  life,  524  {y), 

mamed  women's  contracts,  217  (9). 

money  paid  by  mistake,  84  (y), 

proceedings  by  or  against  foreigners,  127  {d), 

recovery  of  voluntary  payments,  83  (5). 

tenant's  liability  to  repair,  346  {d). 

FRIENDLY  SOCIETY, 

infant  may  be  member  of,  178. 

stamp  duty,  exemption  of  agreement  with,  168. 

FRIVOLOUS  CONSTRUCTION  OF  CONTRACT, 
to  be  avoided,  113. 

"FROM," 

meaning  of,  in  contracts,  114. 

FRUIT, 

growing,  contract  for  sale  of,  requires  a  stamp,  167. 

FUNERAL  EXPENSES, 

infant  may  be  liable  for  wife's,  176. 

liability  of  executors  for,  44,  314. 

liability  of  husband  for  wife's,  on  implied  request,  44. 

FURNISHED  HOUSE, 

warranty  of  fitness  of,  by  landlord,  848. 

no  warranty  of  continuance  of  fitness,  348. 

FUTURE  GOODS, 

meaning  of  term  in  Sale  of  Goods  Act,  362. 
regulations  as  to  sale  of,  365. 

G. 

GAME, 

*' collateral  contract'*  with  tenant  to  keep  down,  effect  of,  143. 
ground,  right  of  occupier  to  sell,  604. 
sale  of,  out  of  season,  prohibition  of,  387. 

GAMING  AND  WAGERING, 

contracts  by  way  of,  by  common  law  good,  594. 
by  Gaming  Act,  1845,  void,  595. 
but  not  illegal,  595. 
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GAMING  AND  WAQI,BlSQ—eonUnued. 
definition  of  *'  wagering  contract,"  595. 
text  of  8.  18  of  Act  of  1845... 594. 

application  of  that  section,  596. 
text  of  Gaming  Act,  1892... 597. 
application  of  that  Act,  597. 

GENERAL  WORDS  IN  CONTRACTS, 
oonstraction  of,  119. 
effect  of,  where  unequivocal,  121,  122. 
how  controlled  by  preceding  words  of  confined  meaning,  120. 
when  controlled  by  recitals,  120. 

GIFT, 

of  chattels,  not  effective  if  not  by  deed  or  delivery,  82,  39. 

not  enforceable,  4,  5,  32. 

presumption  that  money  advanced  by  parent  to  child  is,  and  not  loan,  542. 

GOD,  ACT  OF.    See  Aor  of  God. 

excuses  on  ground  of,  for  non-performance  of  contract,  616. 

GOOD  FAITH, 

definition  of  in  Sale  of  Goods  Act,  868. 

GOODS, 

chapter  on  sale  of,  Ch.  XIII.,  p.  859. 
codification  of  law  of  sale  of,  860. 

text  of  Sale  of  Goods  Act,  1898. .  .368. 
definition  of  *' goods  "  in,  862. 
of  value  of  102.,  writing  required  for  sale  of,  102,  364. 

GOODWILL, 

contract  for  sale  of,  and  floods,  requires  stamp,  147. 
implied  stipulation  by  seller  not  to  solicit  old  customers,  570. 
Labouchere  v.  Darcton  confinned  by  TrcffO  v.  Hunt,  570 

GOVERNESS, 

entitled  to  more  than  month's  notice,  624. 

GOVERNMENT  AGENTS,  809.    See  Aobnt. 

GRAMMATICAL  CONSTRUCTION, 

of  sentences  in  a  written  contract,  how  far  disregarded,  101. 

GRANTOR, 

construction  of  contract  most  strongly  against,  128. 

GRATITUDE, 

not  a  sufficient  consideration  for  a  promise,  32. 

GRATUITOUS  PROMISE, 

effect  of  an  act  being  done  on  the  faith  of,  82. 

Scotch  law  OS  to,  19  (k). 

subscription  to  charity  irrecoverable,  34. 

GROSS  NEGLIGENCE, 

fpratuitons  bailee  liable  for,  891,  392. 
m  what  it  consists,  890. 

GROUND  GAME, 

rights  as  to,  of  occupier  of  land,  604. 

GROWING  CROPS, 

contract  for  sale  o(  when  within  Statute  of  Frauds,  826. 

custom  of  country  as  to,  excluded  by  express  provisions  of  lease,  135. 

stamp  on  contract  for  sale  of,  when  not  necessary,  167. 
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GUARANTEE,  Ch.  XVII.,  468—498. 
alteration  of  terms  of,  486. 
ambiguons,  construction  of,  482. 

by  aid  of  recitals,  482. 
Bill  of  Exchange  by  indorsers,  470. 
collateral  engagement  only  by,  nature  of,  473. 
consideration  for,  what  is  necessary,  469. 

need  not  appear  by  writing,  476. 

promise  on  new,  effect  of,  475. 
oontinning,  what  is,  480. 
definition  of,  as  collateral  engagement,  468. 
for  infant,  476. 
for  or  to  a  firm,  479. 
implied,  nature  of,  470. 
interest,  when  payable  on,  482. 
limited  liability  on,  express,  479. 
liquidated  damages  on,  483. 
revocation  of,  by  sure^,  102»  472,  492. 
signature  of,  mode  of,  106. 

Statute  of  Frauds  as  it  affects  contracts  of,  102,  472. 
surety's  rights  and  liabilities  on,  477,  484,  493.     See  Surbtt. 
time  for  which  surety  liable,  477. 

when  Statute  of  Limitations  begins  to  run  in  case  of  contracts  of,  674,  679. 
writing  signed  necessary  for,  468,  472.  i 
wrongdoers,  no  contribution  amongst,  471. 

GUARDIANS  OF  THE  POOR, 
power  of,  to  make  contracts,  308. 

may  not  be  interested  therein,  805. 


H. 

HEIR, 

expectant,  contract  with,  set  aside,  562. 

HIRE, 

liability  of  hirer  of  goods,  403. 
of  horses,  408.    AiSd  see  Horde. 

unskilful  riding,  408. 
of  house  or  land,  887. 
of  servant,  524.    Aiid  au  Master  and  Servant,  522. 

HIRE-PURCHASE  AGREEMENTS, 
hirer  is  *'  reputed  owner,"  406. 
does  not  *'  agree  to  buy,"  406. 
so  may  not  sell  or  pledge,  406. 
need  not  be  registered  as  bill  of  sale,  405. 

except  where  real  intention  is  to  create  security,  405. 
ordinary  form  of,  405. 

HOLDING  OVER, 

by  tenant  after  expiration  of  term,  effect  of,  857. 
new  yearly  tenancy  by  rent,  341. 
recovery  of  premises  wrongfully  held  over,  353. 

in  county  court,  858. 
before  justices,  854. 

HORSE, 

included  under  ''personal  chattels  "  in  Sale  of  Goods  Act,  868. 

sale  of,  for  10^.  or  more  must  be  by  signed  writing,  &c.,  864. 
unless  earnest,  or  acceptance,  ^ec,  864. 
borrowed,  implied  contract  to  feed,  44. 
borrower*s  servant  mav  not  ride,  893. 
carriage  of,  liability  of  railway  and  canal  companies  for,  429. 

limited  to  152.,  429. 

or  reasonable  percentage  on  excess  of  declared  value,  429. 
hire  of,  by  coachman,  master's  liability  for,  25£u 
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ROBSl&—<!OTUinued, 

hire  or  price  of,  infant's  liabilit}'  for,  176. 

liability  for  ixyury  to,  184. 
hirer  of,  rights  and  liabilities  of,  403. 

liability  of  for  negligence  of  coachman,  404. 
duty  to  feed,  408. 
innkeeper's  liability  for  damage  to,  400. 
lien  on,  401. 

rifi^ht  of  to  sell  for  keep,  402. 
livery-stable  keeper's  liability  to  hirer,  403. 
mode  of  sale  of,  in  market  overt,  372. 

party  entering  nnqualified,  for  race,  cannot  recover  snbscription,  79. 
repository  for  sale  of,  255.     See  HoRSi  Repository, 
riaing  gratuitously  for  display  for  sale,  392. 
liaoili^  of  rider  for  unskilfulness,  892. 
warranty  o^  by  one  of  two  partners,  horse-dealers,  281. 
by  servant,  when  binding  on  master,  259. 

HOUR, 

delivery  of  goods  at  reasonable,  374. 

reasonableness  a  question  of  fact,  374. 
Greenwich  time,  observation  of,  370  (e). 

HOUSE, 

unfomiflhed,  no  warranty  by  landlord  of  fitness,  818. 

exception  where  low  rent,  348. 
fumishea,  warranty  of  fitness,  348. 

"HUNDRED," 

supply  of,  for  "  one  "  pound,  111. 

HUSBAND  AND  WIFE, 

chapter  on  married  women's  contracts,  Ch.  YIIL,  p.;202.    And  see  Marrixd 

WOMAir. 

agency  of  wife  for  husband,  236. 

question  of  agency  is  question  of  fact,  236. 
loan  to  wife  ror  necessaries,  237. 

may  be  recovered  from  husband,  237. 


I. 

IDIOT,  170.    See  Lunatic. 

distinction  between,  and  lunatic,  170. 

no  distinction  between  as  to  contractf|  170. 

ILLEGAL  COMPANIES, 

contract  of,  cannot  be  sued  on,  288. 
statutes  relating  to,  287. 

ILLEGAL  CONTRACTS,  Ch.  XXI.,  p.  558.    And  aee'YojD  Contracts. 
at  common  law,  563. 

contracts  for  sale  of  offices,  572. 
crime,  inducing  to  commit,  void,  564. 
in  restraint  of,  or  to  procure,  marriage,  571,  572. 
in  restraint  of  trade,  565. 

likely  to  cause  neglect  of  duty  by  public  officer,  579. 
preferential,  in  bankruptcy,  576. 
prejudicially  affecting  tne  revenue,  571. 
preventing  or  impeding  the  course  of  justice,  558. 
compounding  felony,  574. 

or  perjury,  or  other  public  misdemeanour,  574. 
presumption  in  favour  of  legality,  561. 
tending  to  create  monopolies,  571. 
to  compouad  felony,  573. 
to  evade  public  statute,  580. 
to  fight,  579. 
with  enemies,  580» 
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ILLEGAL  CONTRACTS— am/mM<j(i. 
at  common  law — cowtinued. 

frandnlent  contracts,  581.    See  Fraud. 
immoral  contracts,  563. 
maintenance  and  champerty,  576. 
marriage  brocage  contracts,  572. 
by  statnte,  591  et  seq. 

contracts  for  charging  benefices,  603. 

for  sale  of  goods,  884. 

for  sale  of  offices,  601. 
money  lent  for  purposes  of,  rule  as  to,  542. 
money  paid  on,  when  recoverable,  89. 
parol  evidence,  illegality  may  be  established  by,  560. 
presumption  in  favour  of  leg^ty,  561. 
rescission  of,  while  executory,  559. 

ILLNESS, 

performance  of  contract  excused  by,  617. 
except  contract  to  marry,  502. 

"  IMMEDIATELY," 

constniction  of,  in  covenant,  117. 

IMMORALITY, 

action  for  price  of  printing  immoral  book  cannot  be  maintained,  522. 

contract  for  cohabitation  void,  80,  563. 

of  female  plaintiff,  defence  to  action  for  breach  of  promise,  500. 

IMPLIED  CONTRACTS,  Ch.  III.,  pp.  43-93.     And  see  index  to  Chap,,  p.  43. 
account  stated,  93.    See  Account  Stated. 
distinction  between  express  and,  43. 
express  contract  extinguishes,  48. 
incidental  to  express  contracts,  what  are,  48. 
instances,  of,  as  to : 
acts  of  a  party,  45. 
custom  or  usage  of  trade,  44,  45. 
funeral  expenses,  reimbursement  of,  44. 
indemnity,  470. 

repayment  of  money  had  and  received,  59.     See  Money  Had  and 
Received. 
money  paid,  43.     See  Money  Patd. 
notice,  actual  or  con5<tnictive,  46. 
previous  course  of  dealing,  45. 
qttantvm  meruit^  44. 
quiet  ei^'oyment  of  land  demised,  48. 
of  goods  sold,  367. 

IMPOSSIBILITY, 

distinction  between  inability  and,  36. 
natural  or  legal,  of  consideration,  effect  of,  85,  36. 
when  an  excuse  for  non-performance  of  contract,  61 4. 
arising  from  fire,  frost,  or  strike,  614,  615. 

perishing  of  subject-matter  of  contract,  615. 

Sale  of  Goods  Act,  365. 
illness  of  contracting  party,  616. 
law,  act  of,  616. 

/y  PARI  DELICTO  POTIOR  EST  CONDITIO  DEFENDENTIS,  581. 

INADEQUACY  OP  CONSIDERATION, 
not  considered  by  Court,  20. 

INCAPACITY  TO  CONTRACT.    And  set  Capacity  to  Contract. 
nature  of,  and  its  effects  upon  contracts,  169. 
presumption  of  law  against,  169. 
sometimes  general,  sometimes  absolute,  170. 

INCIDENTAL  ACT, 

promise  to  do,  when  implied,  47,  48. 
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inconsistent  clauses, 

the  earlier  amongst  prevaUB,  124. 

INDEMNITY, 

between  wrong-doers,  none,  59,  471. 

bills  of  exchange,  in,  460,  470,  494. 

costs,  right  of  party  indemnitied  to,  471. 

express  excludes  implied  promise  of,  471. 

implied  promise  of,  cases  in  which  it  exists,  43,  470. 

surety's  right  of,  498. 

against  the  principal,  66,  498. 

against  a  co-surety,  56,  493. 
when  Statute  of  Limitations  begins  to  run  in  case  of  contracts  of,  674,  679. 

INDENTURE, 

and  deed  poll,  distinction  between  construction  of,  128  (q). 

INDORSEMENT, 

of  bill  of  lading,  effect  of,  449. 
of  bill  of  exchange,  effect  of,  460. 

INFANCY,  Ch.  VII.,  s.  4,  p.  178. 

contract  during,  except  fx>r  necessaries,  voidable,  173. 
Infants*  Kclief  Act,  1874,  text  of,  178. 
to  what  extent  contracts  void  by,  174. 

INFANT, 

account  stated  against,  void,  173. 

acknowledgment  can  give  to  stop  Statute  of  Limitations  running,  183 

agent,  can  be,  256. 

apprentice,  liability  of,  177. 

not  liable  on  covenant  not  to  serve  other  master,  177. 
arbitration  agreement  does  not  bind,  181. 
bankrupt,  cannot  be  made,  182. 
bill  of  exchange  by,  not  liable  on,  183. 
bond  by,  without  penalty,  not  liable  on,  183. 
children  of,  176. 
cognovit  by,  void,  188. 
compromise  by,  may  be  set  aside,  &c.,  180. 
continuing  contract  made  by,  ratification  of,  185 
contracts  dv,  void  by  Infants'  Relief  Act,  178. 

text  of  that  Act,  173. 
its  meaning,  174. 
covenant  not  enforced  against,  188. 

except  where  no  penalty,  183. 
criminal  liability  of,  as  bailee,  185. 
discovery  cannot  be  obtained  from,  180. 
employment  of,  contracts  for,  effect  of,  177. 

infant  may  contract  out  of  Employers'  Liability  Act,  178. 
fraudulent  representation  by,  that  he  is  of  full  age,  effect  of,  175. 
fresh  promise  when  adult,  186. 
horse  niring,  176. 

iiijunction  vrill  not  be  granted  against  serving  other  master,  177. 
innkeeper,  not  liable  as,  188. 
interrogatories  cannot  be  administered  to,  180. 

or  discovery  obtained  from,  180. 
jointly  sued  on  joint  contract,  185. 
leases  to  or  by,  178,  179. 
liability  of,  on  his  contracts,  at  common  law,  173. 

under  the  Infants'  Relief  Act,  1874,  173. 
loan  to,  contract  of  adult  to  pay,  void,  186,  498. 
marriage,  age  for  (boy  14,  girl  12),  608. 

marriages  within  these  ages  voidable  only,  503. 

promise  of  by,  voidable,  186,  498. 
cannot  be  ratified,  186. 
can  be  sued  on  by  infant,  186. 

fresh  promise  when  adult  valid,  186. 
marriage  settlement  by,  180. 

repudiation  of,  180. 
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IHFANT—corUinued, 

necessaries  for,  contract  by,  S^od,  178.  ' 

circum&tances  considex^  in  determining  what  are,  175. 
obligation  under  Sale  of  Goods  Act,  176. 
parent  or  guardian  of,  liability  of,  187. 
pawnbroker  may  not  take  pledge  from,  under  twelve,  189. 
premium  for  apprenticeship,  liability  of,  177. 

for  lease,  liability  of,  182. 
ratification  after  full  age  of  promise  made,  when,  178,  185. 
release  by,  188. 
rent,  liable  for,  176,  178. 
service,  contracts  of,  by,  177. 
shareholder  in  company,  liability  of,  179. 
tort,  liability  of,  for,  184. 

except  where  action  ex  wntradu,  184. 
trader,  non-liability  of,  182. 
wages  of,  stoppage  of,  contract  allowing,  void,  178. 
warranty  of,  not  liable  on,  184. 
wife  of,  necessaries  for,  necessaries  for  him,  176. 
wife  or  children  of,  necessaries  for,  176. 

INFLUENCE.    See  Undtje  Influence. 

contract  not  to  exercise,  on  testator,  good,  572. 
to  exercise,  bad,  572. 

INITIALS, 

signature  by,  good,  107. 

INLAND  BILL  OF  EXCHANGE, 
definition  o(  454. 

INNKEEPEB, 

duty  of,  as  to  entertaining  guests,  402. 

may  exclude  dog,  401. 
infant  not  liable  as,  183. 

inn,  boarding-house  keeper  does  not  keep,  899  {x), 
lidtnlity  of,  for  loss  of  or  injury  to  goods  of  guest  : 
at  common  law,  899. 

saving  for  defaults  of  guest,  400. 
limitation  of,  by  Innkeepers  Act,  1868,  to  80Z.,  40L 
saving  for  neglect  of  innkeeper,  401. 

or  express  deposit,  401. 
copy  of  Act,  s.  1,  must  be  exhibited,  401. 
lien  o(  401. 

sale  of,  power  of,  under  Innkeepers  Act,  1878... 402. 
after  six  weeks  without  payment  of  bill,  402. 
one  month's  advertisement  of  sale,  402. 
sickness  o(  does  not  excuse,  400  (6). 

INSANITY,  170.    See  Lunacy. 

INSOLVENT  DEBTOR, 

definition  of,  in  Sale  of  Goods  Act,  868. 
right  of  unpaid  seller  to  stop  in  transitu,  867. 
where  composition,  what  is  fraud  on  creditors,  587. 

INSTALMENTS, 

buyer  not  bound  to  take  delivery  by,  875. 
unless  otherwise  agreiHl,  875. 

effect  of  contract  for  delivery  by,  875,  624. 

INSURANCE,  Ch.  XX.,  s.  8,  p.  647. 

assignee  of  life  or  marine  policy  ot^  may  sue  thereon  in  his  own  name,  548. 

condition  precedent  to  recovenng,  548. 

definition  of,  547. 

effect  of  concealment  of  material  facts  in  contracts  of,  586. 

fire,  is  contract  of  indemnity,  547. 

expenditure  of  insurance  money  in  rebuilding,  548. 
p;ambliug  insurance,  void,  547. 
insurable  interest,  what  is,  547. 

C.C.  3  D 
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INSURANCE— continued. 

material  fact,  what  is,  in  contracts  of,  586  {g). 

marine,  is  contract  of  indemnity,  647. 

married  woman  may  insure  her  own  or  husband's  life,  222. 

novation  with  life  company  must  be  in  writing,  780. 

stamp  on  assignment  of  life  policy,  549. 

no  payment  to  claimant  without,  549. 
subrogation  in,  548. 

INTENTION, 

of  parties,  contract  must  be  construed  according  to,  110. 
to  contract,  presumption  as  to  continuance  of,  when  offer  by  letter,  13. 
when  Court  will  look  dehors  the  instrument  to  discover,  128. 
mutual,  frustrating  of,  rectification  for,  732. 

INTERBSSE  TERMINI, 

lessee  before  entry  has,  389. 

INTEREST,  Ch.  XX.,  s.  2,  p.  644. 
bills  of  exchange,  on,  645. 
compound^  when  allowed,  545. 
on  judgments,  547. 

Sale  ofGoods  Act  does  not  affect  right  to  recover,  383. 
usage  of  trade  as  to,  546. 
usurious,  abolition  of  prohibition  of,  547,  562. 

no  effect  of,  on  sale  of  reversion,  by  catching  bargain,  562. 
when  recoverable,  at  common  law,  546. 

by  agreement  or  custom,  546. 

by  mercantile  usage,  546. 

under  3  &  4  Will.  4,  c.  42... 546. 
by  verdict  of  jury,  547. 

INTEREST  IN  CONTRACT, 

director  of  company  disqualified  by,  293. 
town  or  county  or  parish  councillor  disqualified  by,  301  (Q. 
under  Public  Health  Act,  officer  may  not  have,  301. 
officer  having,  may  not  recover  on  contract,  301. 

INTEREST  IN  LAND, 

provisions  of  Statute  of  Frauds  as  to  contracts  for,  102,  324. 
what  interests  within  these  provisions,  324. 
sale  of  debentures,  322. 
agreement  for  easement,  322. 
sale  of  growing  crops,  326. 
verbal  agreement  collateral  to  agreement  relating  to,  is  valid,  148. 

INTERLOCUTORY  ORDER, 

of  court  of  law,  action  does  not  lie  on,  47. 

but  lies  on  final  order  in  interlocutory  proceeding,  47. 

lOU, 

not  evidence  of  money  lent,  642. 

primdfaeie  evidence  of  an  account  stated,  94. 

when  evidence  of  an  account  stated,  as  to  a  note  that  has  been  altered,  97  («). 

when  stamp  necessary  on,  155. 

IRELAND, 

application  of  Sale  of  Goods  Act  to,  362. 

but  Iri^  Statute  of  Frauds  not  repealed,  362. 
Irish  judgment,  action  lies  on,  47. 


J. 

JOINT  CONTRACTOR, 

contract  by  several,  when  to  be  construed  as  joint,  130. 
co-contractors  have  a  right  to  be  sued  together,  131. 
though  one  a  married  woman,  131. 
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JOINT  OOKTRACfrOBr-eontinued, 

discharee  in  bankrnptcy  of  one,  does  not  release  the  other,  703. 
effect  of  guarantee  of  firm,  479. 

infant  being,  action  should  be  brought  against  adult  only,  185. 
judgment  against  one,  bars  action  against  others,  131. 

exception  where  judgment  on  cheque  for  ji>int  debt,  131. 

for  one,  effect  of,  662. 
partnership,  rules  as  to,  278. 
release  by  one,  effect  of,  654. 

to  one,  effect  of;  655,  656. 

JOINT  STOCK  BANK  oe  COMPANY.    See  Bank  or  Company. 

JOINT  TEa^ANT, 

does  not  bind  his  companion  by  holding  over,  341. 
joint  tenancy  does  not  create  partnership,  280. 

JUDGMENT, 

action  on  Irish,  Scotch,  foreign,  or  colonial,  47. 
against  one  of  several  joint  debtors,  effect  of,  131,  660. 
against  one  of  several  joint  and  several  debtors,  effect  of,  662. 
defence  of  judgment  recovered,  660. 

County  Court  judgment,  660. 
is  contract  of  record,  2,  8. 
limitation  of  action  on,  680  (m). 
merger  by,  6. 
void,  recovery  of  money  paid  under,  90. 

JUDICATURE  ACTS, 

assij^ments  of  cfioaes  in  (ution,  728. 
eqmtable  defences  and  counterclaims,  705. 

JUDICIAL  SEPARATION.    See  Married  Women. 

of  married  woman  enables  her  to  contract  as  single,  229. 

JUS  TERTII, 

affent,  when  he  can  set  up,  72. 
a  oailee,  cannot  set  up,  390. 

unless  he  be  defending  an  action,  890. 

institution  of  interplmder  proceedings  by,  890. 

JUSTICE, 

contracts  preventing  or  impeding  due  course  of^  void,  573. 

JUSTICES  OP  THE  PEACE. 

contracts  by,  no  personal  liability  on,  308. 


K. 

KEY, 

leaving  with  landlord,  surrender  by,  350. 

KINDNESS, 

not  a  sufficient  consideration  for  promise,  32. 


LABOURER, 

agreement  for  hire  of,  exempt  from  stamp  duty,  163. 
contracts  of  employment  generally,  Ch.  XIX.,  505. 
included  in  Employers  and  Worlunen  Act,  523. 

LACHES, 

Crown,  none  imputed  to,  485. 

effect  of,  in  presenting  cheque  for  payment,  465. 

of  creditor,  when  surety  dimshargea  thereby,  485. 

3  D  2 
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LAND, 

contract  to  purchase,  Ch.  XL,  p.  819. 

contract  to  let,  Ch.  XIL,  p.  387. 

corenants  running  with,  42. 

interest  in,  contrtusts  conferring,  must  be  by  signed  writing,  102. 

nature  of  writing  required,  105. 

what  is  "interest  in  land,"  324, 
growing  crops,  &c.,  826. 
right  to  enter  upon,  must  be  by  deed,  827. 
title  to,  cannot  DC  tried  in  action  for  money  had  and  received,  64. 

LANDLORD  AND  TENANT.    Ch.  XIL,  p.  887. 
agreement  by,  to  grant  lease,  887. 

must  be  by  signed  writing,  387. 
distress,  right  of,  on  goods  of  tenant,  845. 
forfeiture  by  landlord,  854. 

relief  against,  855. 

waiver  of,  854. 
lease  by,  for  three  years  or  more,  by  deed,  388. 
notice  to  quit  by,  851. 

waiver  of,  853. 
repairs,  liability  of,  to  make,  848. 
surrender  to  landlord,  850. 

title  of,  tenant  generally  estopped  from  denying,  842. 
use  and  occupation,  action  for,  by,  856. 

LATENT  AMBIGUITY, 

parol  evidence  admissible  to  explain,  187. 

LAW, 

act  of,  discharge  of  contract  by,  616. 
mistake  of,  money  paid  under  irrecoverable,  88. 
exceptions  in  equity,  and  generally,  84. 

LEASE, 

agreement  for  must  be  written,  387. 

stamp  on,  same  as  on  lease,  145,  146. 

effect  of  entry  and  payment  of  rent,  842. 

implied  contract  for  title,  838. 
assignment  of,  and  underlease,  849. 
by  deed,  when  necessary,  338. 

construction  of,  to  be  most  strongly  against  lessor,  128. 
custom  of  country,  application  to,  185,  142. 
distress  under,  845. 

forfeiture  of,  and  relief  against  forfeiture,  854,  855. 
from  year  to  year,  effect  of,  840. 
infant's  liability  on,  by  or  to  him,  178,  179. 
parol  evidence  to  add  to,  182. 
rent  under,  348. 

new  tenancv  not  created  by  increase  of,  841. 
Statute  of  Frauds  as  to  making,  kc.  of,  838. 
surrender  of,  by  operation  of  Uw,  350. 

express,  how  made,  850.    Andaee  Landlord  and  Tkkant. 

LEGACY, 

effect  of  contract  to  do  work,  with  a  view  to  obtain,  508. 
contract  to  obtain  from  testator,  572. 
not  to  try  to  obtain,  572. 

LENDER, 

responsibility  of,  for  defect  in  thing  lent,  893. 
of  money,  rights  of,  540. 

LETTERS, 

contract  made  by,  stamp  on,  154. 

contract  made  by,  when  complete,  13.     And  see  Post. 
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LBX  LOCI 

eoTUraU^,  obseryed  in  exponnding  a  contract,  124. 
fori,  procedure  regulated  by,  126. 

LIBEL, 

action  for  price  of  printing,  cannot  be  maintained,  622. 
contract  for  sale  of,  voidi  522,  565. 

LICENCE, 

easement  on  land  of  another  cannot  be  acquired  by  parol,  827. 
of  landlord  for  assignment  or  underlease,  850. 

UEN, 

agister  of  cattle,  has  not,  898. 

construction  of  notice  claiming  general,  129. 

definition  of,  508. 

not  affected  by  Statute  of  Limitations,  674. 

of  banker,  508  (y),  538. 

of  carrier,  409. 

does  not  affect  vendor's  right  of  stoppage  in  transitu,  879. 
of  innkeeper,  401. 

statutory  right  of  sale  besides,  402. 
of  livery-stable  keeper,  has  not  unless  innkeeper,  899. 
of  packer,  509  (y). 

of  railway  companies  on  luggage,  489. 
of  solicitor,  509  (y). 
of  trainer  of  horse,  509  («). 
of  "  unpaid  seller,"  for  i)rice  of  goods,  377,  878. 

dennition  of  **  unpaid  seller,"  377. 

not  lost  by  decree  for  price,  878. 

termination  of,  878. 
by  waiver,  878. 
right  of,  does  not  give  right  to  sell,  509. 

UFE, 

assurance  of,  not  contract  of  indemnity,  547.    And  see  Insubance. 

when  avoided  by  suicide,  565. 
contract  to  serve  for,  if  by  deed,  good,  524. 

LIMITATION  OF  ACTIONS,  678  et  seq, 

acknowledgment  to  prevent  statute  runniug,  686. 

what  sufficient,  687. 
at  common  law  none,  673. 
banker,  action  against,  6  years,  588. 
bond,  or  other  specialty,  20  years,  679. 
breach  of  simple  contract,  6  years,  674. 

deed,  20  years,  679. 
executor  need  not  set  up,  812. 
fraud,  effect  of,  685. 
lien  not  extinguished  by  statutory,  674. 
payment,  part,  effect  of,  686,  693. 

by  or  to  agent,  698. 

by  one  of  several  joint  debtors,  697. 

to  enable  creditor  to  prove  in  bankruptcy,  697. 
period  from  which  statute  runs,  681. 

UMITED  LIABILITY, 

of  carrier  for  valuables  (10^.  limit),  418. 

where  carriage  by  sea,  450. 
of  innkeeper  (302.  limit),  401. 
of  railway  or  canal  company  for  animals,  429. 

LIMITED  LIABILITY  COMPANY,  289.    See  Company. 

LIQUIDATED  DAMAGES, 

jury  must  give  full  amount  of  claim  for,  719. 

meaning  of  term,  717. 

rules  as  to  what  are,  as  distinguished  from  a  penalty,  714. 
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LIQUORS, 

when  price  of  malt  cannot  be  recovered,  888. 
when  price  of  spiritaous  cannot,  888. 

LITIGATION, 

conduct  of,  for  share  of  proceeds  of,  illegality  of,  676« .   And  $»  C&akfsbty. 
maintenance  of,  illegality  of,  576.     And  sm  Haintei^anob. 
prevention  of,  a  good  consideration,  28. 
sale  of  right  of,  SSect  of,  579. 

LIYERT-STABLB  KEEPER, 

duty  of,  with  regard  to  carriage  in  his  care,  898. 
with  r^jard  to  letting  horse,  403. 
has  no  Ben  on  horse  for  keep,  399. 

LOAN, 

of  goods,  for  hire,  403. 

gratuitous,  893. 
of  monev  to  trader  upon  contract  to  receive  share  of  profits,  effect  of,  280. 

lender  does  not  thereby  become  partner,  280. 
of  money,  general  law  of,  540. 

on  m^al  contract,  unrecoverable,  542. 

on  bill  of  sale,  548. 

on  mortgage,  543. 

contract  not  to  make,  not  specifically  enforceable,  709. 

LOCAL  TERMS  AND  PHRASES, 
how  construed,  126. 

LODGINGS, 

contract  for,  within  Statute  of  Frauds,  337. 

except  where  board  also  contracted  for,  387. 

implied,  for  continuance  of  fitness,  none,  348. 
distress  for  rent,  goods  of  lodger  exempted  from,  345. 
liability  of  keeper  of,  with  regard  to  guest's  baggage,  399  (x). 
let  for  prostitution,  rent  irrecoverable,  564. 

LONDON, 

custom  of,  as  to  liability  of  feme  covert  who  is  sole  trader,  226. 

as  to  liability  of  infant  apprentice,  177. 
market  overt  in,  a  shop  is,  372  (u). 

LORD'S  DAY, 

contracts  on,  void,  886.    See  Sunday. 

LOSS, 

carrier's  liability  for,  409.    See  Cakrieb. 
innkeeper's  liability  for,  899.    See  Innkeeper. 
"  perisned  goods  "  on  sale,  effect  of,  365. 
railway  company's  liability  for,  on  special  contract,  429. 
passengers'  luggage,  434.    See  Luggaoe. 

LOST  DOCUMENT, 

bill,  note,  or  cheque,  action  on,  with  indemnity,  465,  650. 
construction  of  contents  of,  belongs  to  Court,  109. 

LOTTERY, 

prohibited  by  Lottery  Acts,  599. 

"  sweepstakes,"  position  of  subscribers  to,  599. 

'^nussmg  word  competition,"  600. 

unequal  oivision  by  lot  amongst  shareholders,  600. 

luggage;  PASSENGERS', 

obligation  of  railway-  companies  to  carry  free  to  limited  weight,  434. 
text  of  sample  special  enactment,  434. 

excursion  train,  no  luggage  allowed,  485. 
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LUGGAGE,  PASSENGERS'— con^uiMi. 
liability  of  insnren,  434. 
modified  if  in  carnage  with  passenger,  484. 
damage  bj  contents  of  luggage,  486. 
definition  of  "  Inggage,"  486. 
custody  of,  on  platform,  486,  487. ' 
warehousing  ol;  at  cloak-room,  438. 
notice  of  conditions  to  passenger,  438. 
lien  on,  for  unpaid  fare,  439. 
company  may  not  sell,  48. 

LUNATIC, 

committee  of,  authority  of,  172. 

creditors  of^  postponed  charges  for  maintenance,  172. 

definition  of  lunacy,  170. 

liability  of,  for  necessaries,  171. 

under  Sale  of  Goods  Act,  171. 
liability  of  unless  lunacy  proved,  171. 

and  knowledge  of  other  contracting  party,  171. 
maniage  of,  void,  508. 

moral  obligation  of,  discharge  of,  by  Court,  172. 
promise  of  marriase  to  concealed,  619. 
tender  of  debt  on  behalf  of,  788. 


M. 

MAINTENANCE, 

magis  de  bono  qudm  de  maXo  lex  inUndii,  113 

actionable,  576. 

assisting  litigating  party  is,  676. 

except  S)T  charitj  or  relationship,  577. 
or  in  a  common  mterest,  577. 
indictable,  576. 

MALA  PBOHIBITA,  MALA  IN  SB, 
distinction  between  exploded,  560. 

MALT  LIQUORS, 

sold  for  drink  on  premises,  price  of,  cannot  be  recovered,  888. 

MANAGER  OF  COMPANY, 

no  authority  of,  to  borrow,  262. 

MANUFACTURE  OF  GOODS, 

contract  for,  of  10/.  value  or  more,  miist  be  written,  864. 

liability  of,  to  stamp  duty,  167. 
implied  warranty  in,  368. 

MANUSCRIPT, 

sent  to  editor  unsolicited,  liability  for,  891. 

MARINE  INSURANCE.    8u  Insubancb. 
is  contract  of  indemnity,  547. 
codification,  bUls  for  of,  1895  and  1896,  547  (/). 

MARK, 

signature  by,  good,  107. 

MARKET  OVERT, 

definition  of,  872  (u). 

horse,  sale  of  in,  unafiected  by  Sale  of  Goods  Act,  872 

shop  is,  in  Cit^  of  London,  372  (m). 

title  acquired  by  purchase  of  goods  in,  372. 
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MARBIAGE, 

breach  of  promise  of:  Ch.  XVIIL,  sect.  1,  p.  497. 
chastity  of  female  plaintiff,  mateiialitv  of,  500. 
conditional  promise  to  marry  after  father's  death,  499. 
corroborative  evidence  in  support  of,  499. 
damages  recoverable,  502  and  502  (»). 

aggravated  by  seduction,  501. 
fraud  of  plaintiff,  500. 
illicit  intercourse,  501. 
ill-health  of  defendant  no  defence,  501,  502. 
infant  cannot  be  sued,  498. 

but  can  sue  on,  498. 

nor  executor,  499. 
infection,  damages  aggravated  by,  501. 
mutual  promises  must  be  proved,  17. 
place  of  trial,  502. 
pre-engagement,  no  defence,  500. 

nor  being  married,  500. 

nor  concealed  insanity,  500. 

nor  illness,  dangerous  to  life,  502. 
promise  need  not  be  express,  498. 

nor  in  writing,  498. 
wedding  presents,  return  of,  502. 
eontract  of: 

affimty,  within  degrees  of,  void,  503. 
consanguinity,  wiuiin  degrees  of,  void,  508. 
contracts  in  restraint  of,  when  illegal,  571. 

marriage  '*  brocage"  illegal,  572. 
contract  of,  validity  of,  503. 

age  of  parties  (14  and  12).. .503. 

consent  of  parents,  504. 

requirement  of,  directory  only,  504. 

residence  prior  to  Scotch  marriage,  504. 

law  of  place  of  marriage  recognised,  223,  504. 

avoidance  of,  for  duress,  508. 
for  lunacy,  503. 
for  impotence,  503. 
settlement  must  be  in  writing,  102. 

infant  may  make,  180. 

MARRIED  WOMEN,  Ch.  VIII.,  pp.  202-248. 
acknowledgment  bv,  for  sale  of  property,  215. 
actress,  contractual  power  of,  217. 

French  law  as  to,  217  (g). 
adultery, 

of  husband,  242. 

of  wife,  236,  243. 
after-acquired  property,  liability  of,  219. 

agency  of  for  husband  : 

must  be  either  express  or  implied,  284. 

no  implication  of,  by  law,  234,  236. 

revocation  of  by  death  or  lunacy,  235. 

question  of  fact  in  each  case,  236. 

presumption  of  fact  of  agency,  236. 
allowance  aaequate,  husband  not  liable,  239. 

ante^upUal  corUracts  : 

right  of  wife  to  sue  on,  207. 
personal  labour  and  skill  contracts,  208. 
reference  to  arbitration,  208. 
relating  to  property,  208. 

ante-nuptial  debts  : 
what  are,  233. 

husband  and  wife  may  be  jointly  sued  for,  283. 
surviving  husband  cannot  be  sued  for,  234. 
judgment,  form  of,  for,  205. 

property  available  to  satisfy,  205. 
liability  of  wife  for,  203,  205. 
liability  of  husband  for,  232. 
to  extent  of  property  acquired  through  wife,  232. 
marriage,  effect  of,  on  202,  208. 
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anticipation,   resttaint  of,   how  far  available  against  ante-naptial  debts, 

207. 
payn^ent  of  costa  out  of  estate  notwithstanding,  217. 
appointment,  power  of,  not  liable  for  ante-nuptial  debts,  245. 
arbitration,  agreement  to  refer  to,  binds  separate  estate,  208. 
assurance,  poucies  of,  222. 
authority  of,  from  husband,  235. 

revocation  by  husband's  death,  235. 
or  his  lunacy,  235. 
bankrupt,  cannot  be  made,  218. 

not  even  for  ante-nuptial  debt,  205. 

unless  separate  trader,  210,  277. 

n>ecial  enect  of  law  as  to,  227. 
bill  of  exchange,  power  of  to  draw,  215. 
bill  of  sale  by,  214. 
capacity,  none  at  common  law,  202,  209. 

binding  of  separate  estate  in  equity,  209. 
under  M.W.P.  Acts,  210. 
children,  liability  for,  212. 
chose  in  action  of  wife,  207. 
clothes  of,  when  husband  not  liable  for,  286. 
committed  under  Debtors  Act,  cannot  be,  218. 
concealment  of  marriage  by,  224,  225. 

contracts  of  : 

binding  wife's  separate  estate,  210. 

whether  ezistinff  at  date  of  contract  or  not,  210. 

binding  husband  as  his  agent,  234. 

enforcement  of  by,  or  against,  217. 

husband  and  wife,  contracts  between,  246. 

I)ower  to  make,  before  Act  of  1882,  limited,  209. 
contributory  in  winding-up  company,  203. 
conveyance  by,  213. 

copyright,  can  own  and  assign,  216,  217. 
costs  payable  out  of  or  to  separate  estate,  217. 

though  restrained  from  anticipation,  217. 

payable  by  husband,  242. 

covarture  : 

commencement  of,  224. 

defence  of,  mode  of  setting  up,  224. 

proof  of,  224. 

special  defence  in  County  Court,  224. 

cruelty  to,  241. 

dance,  contract  of,  to,  217. 

debts,  cannot  be  committed  for,  218. 

except  perhaps  for  ante-nuptial  debt,  206. 
deserted,  protection  order,  &c.,  of,  229. 
disco verture,  231. 
discovery  will  not  be  ordered  against,  218. 

agamst  trustees  mav  be  ordered,  220. 
divorce,  costs  of,  payable  by  husband,  242. 

effect  of,  229,  230. 

facilitation  of,  makes  contract  void,  249. 
earnings  of  wife,  separate  property,  226. 
elopement,  230. 
estoppel,  228. 
execution  against,  219. 

discovery  in  aid  of,  320. 
fraud  of,  211,  212. 
Fines  and  Recoveries  Act,  215. 
foreign  marriages,  223,  230. 
funeral  expenses  of  husband,  liable  for,  245. 
furniture  of,  cannot  be  taken  in  execution,  213  (r). 

household  expenses  : 

wife  ordinarily  not  liable  for,  212. 
however  rich  she  may  be,  213. 
exceptions  for  excess  of  authority,  213. 
husband's  liability  for  as  of  principal  for  agent,  236. 
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MABBIED  WOUEN—ctnUinued, 
husband: 

administration  of  wife*8  estate  by,  245. 

loans  of  to  wife  for  separate  trade,  227. 

wife's  agency  for,  extent  of,  234. 

wife's  contracts  with  dnring  marriage,  246. 

wife's  right  to  sne,  247. 
misrepresentation,  liability  for,  211. 
necessaries  for,  liability  of  hnsband,  286,  242. 

inclndes  cost  of  legal  proceedings,  242. 

loan  for,  liability  of  husband  for,  237. 

infant,  176,  180. 

injunction,  not  given  against,  218. 

innkeeper's  lien  on  property  of,  thou^^  with  hnsband,  213. 

insnrance  on  her  own  or  husband's  life,  223. 

instalments,  no  order  for  payment  by  against,  218. 

joint  trading,  227. 

judgment  against  separate  estate,  form  of,  219. 

for  ante-nuptial  debt,  204. 
labour,  &c.,  contracts  of,  215. 

how  far  husband  could  interfere  with,  217. 

separate  property  from  earnings  of,  226. 
leases  by,  215. 

legal  expenses  of,  are  necessaries,  242. 
London,  custom  of  separate  trading,  226. 
lunacy  of  husband,  revokes  her  anwohty  from  him,  235. 
Ord.  aIY.,  judgment  under,  219. 
personal  labour  and  service  contract,  208,  215. 
policies  of  assurance,  222. 
presumption  of  authority  of  husband,  236. 

intention  to  charge  separate  estate,  210. 
premium  of  policies  of  assurance,  221. 
production  of  documents  ordered,  218. 
protection  order,  229. 
representation,  fraudulent,  of,  211,  212. 
restraint  on  anticipation,  207,  217.    And  96$  Anticipation. 
reversionary  interest,  contract  to  sell,  214. 

can  be  taken,  222. 
schoolmistress,  217. 

separation  disd,  248. 

adultery,  effect  of,  on,  251. 

annuity  under,  provable  in  husband's  bankruptcy,  250. 

covenants  independent,  251. 

creditors,  validity  of  against,  250. 

damages  against  co-rei^ndent  bar  to,  249, 

divorce,  facilitation  of,  avoidance  by,  249. 

not  bar  to  action  for,  249. 
dum  casta  clause  is  unusual,  251. 
fraud,  brought  about  by,  void,  248. 
molest,  covenant  not  to,  250. 
pecuniary  covenants,  250. 
reconciliation,  avoids  deed  of,  251. 
specific  peiforroance  of,  articles  for,  248. 
trustees  not  necessary  for,  248. 

separate  property : 

binding  of,  whether  existing  or  not,  210. 
of  trader,  subject  to  bankruptcy  laws,  210,  219. 
of  non-trading  insolvent  not  equally  divisible,  219. 
form  of  judgment  against,  219. 

what  is— generally,  220. 
accretions,  221. 
earnings,  216,  226. 
policies  of  assurance,  222. 
savings  from  separate  estate,  221. 
settiement,  interest  under,  221. 
wages,  216,  226. 
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whctt  is  not: 

power  of  appointment,  228. 
restrained  rrom  anticipation,  221. 
separate  trading  : 

huaband'8  liability  for,  in  aome  cases,  235. 
wife's  liability  by  custom  of  London,  226. 
liability  of  wife  to  bankruptcy  law,  227. 
but  not  by  a  bankruptcy  notice,  228. 
or  as  to  a  power  of  appointment,  228. 
service  and  labour,  contracts  of,  216.    See  Labour. 
settUfnent: 

Bankruptcy  Acts,  application  of,  to,  228. 

discovery  of,  ordered,  220. 

|;eneral  operation  of,  221. 

interest  under  can  be  taken,  220. 

setting  aside  as  void  against  creditors,  207. 

trustees  of,  disclosure  of  names,  220. 
Settled  Land  Act,  tenant  for  life  under,  218. 
shares  in  company  of,  liability  on,  203. 
singer,  216.  217. 

specific  performance,  whether  ordered  upon,  218. 
theatrical  contracts,  217. 

authorisation  of  husband  necessary  to,  217. 
trader,  226.     See  Separate  Trading,  supra, 
trustees,  discovery  of  names  of,  220. 

not  necessary  to  separation  deed,  248. 
unmarried,  representing  herself  as,  224,  225. 
wages  of,  senarato  property,  226. 
widow,  liability  of,  231. 

MASTER  AND  SERVANT.     Ch.  XIX.,  s.  8,  p.  522. 
contract  for  life  valid,  524,  569. 
death  of,  its  effect  on  contract  of  service,  626. 
effect  of  general  hiring,  524. 
enticement  of  servant,  action  for,  531. 
implied  promise  of  obedience,  524. 
liability  for  injury  to  servant : 

at  common  law,  531. 

medical  attendance,  530. 

under  Employere*  Liability  Act,  1880,  631. 
preferential  claim  to  wages  on  insolvency,  &c.,  526. 
secrets  of  master,  not  to  be  disclosed,  632. 
statutory  regulations  of  contracts  between,  520. 

jurisdiction  of  justices,  523. 

payment  of  wages  in  coin,  523. 

Employere*  Liability  Act,  581. 
"  contracting  out "  of,  581. 
to  what  notice  servant  entitled,  527. 

dismissal  without  notice,  527. 
when  contract  should  be  written,  526. 

MATERIAL  PACT, 

effect  of  concealment  or  misrepresentation  of,  584. 

what  is,  583. 

what  is,  in  contracts  of  insurance,  586  {g). 

MAXIMS,  LEGAL, 

ambigwUas  contra  sHpulatorem  est,  180  (z), 
ca/veat  emptor,  368  (m). 

ex  anteeedentUnu  et  consequeniibus  JU  optima  interpretatio  117 

executio  juris  non  habet  vnjuriam,  198.  *        ' 

ex  nvdopado  non  oritur  actio,  18. 

expressum/acU  eessare  taciturn,  48,  185. 

falsa  demonstratio  non  nocet,  121. 

in  pari  delicto  potior  est  conditio  defendentis,  661. 

7110^  de  bono  qudm  de  malo  lex  intendit,  113. 

mMius  et  conwntio  vincunt  legein^  558. 

noseitur  a  sodiSt  120. 

omnis  raiihabitio  reirotrahitur,  et  mandato  priori  osquiparaHir,  18  265. 
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MAXIMS,  LEGAL— continued. 

qui/aeU  per  aliumy  fadt  per  se,  252. 

qttoHes  in  verbis  nulla  est  ambiyuitasj  ibi  nulla  expositio  contra  verba  fadenda 

est,  132. 
verba  cartarum  fortius  accipiuntur  contra  profereittem,  128. 
verba  debent  iivtelligi  cum  effcctuy  ut  res  magis  valeai  quAm  pereat^  112. 
verba  generalia  restrirvguntur  ad  fiabilitatem  rei  vel  personam,  119. 
verba  intentioni  debent  inscrvirc,  110. 
vigilantibtu  et  non  dormientibus  succurrunt  jura,  683. 

MEASURE, 

sale  by  statutory  weight  or,  under  Weights  and  Measures  Act,  885. 

MEASURE  OF  DAMAGES, 

in  action  for  non-repair  of  demised  premises,  848. 

for  not  accepting  goods,  722. 
rule  as  to,  when  claim  is  for  a  fixed  sum,  719.    And  see  Damages. 

MEDICAL  MAN, 

apothecaries,  status  of,  513,  514. 
dentists  must  be  registered,  516. 
fees,  right  to,  if  registered  only,  514. 

for  service  of  unregistered  assistant,  irrecoverable,  514. 
implied  contract  of,  for  skill,  515. 

against  breach  of  confidence  of  patient,  515. 
negli^nce,  liability  for,  515. 
physician,  status  of  as  to  fees,  514. 

apothecaries  sheltered  by  advice  of,  515. 

damages  for  loss  of  special  fees  by  railway  accident,  442. 
striking  off  register,  514  {k). 

MEDIUM  POWERS, 

when  implied  in  authority  of  agent,  262. 

MEMORANDUM  OF  AGREEMENT, 
what  is,  so  as  to  require  stamp,  1 45. 
Statute  of  Frauds,  101. 
requirement  of,  signed  by,  in  what  cases,  102. 

MENIAL  SERVANT, 

agreement  for  hire  of,  need  not  be  stamped,  163. 

MERCANTILE  CONTRACTS, 
how  to  be  construed,  133. 
meaning  of  expressions  in,  may  be  shown  by  parol  evidence,  134,  189. 

MERCANTILE  LAW  AMENDMENT  ACT, 

consideration  for  guarantees,  need  not  be  stated,  100. 
limitation  of  actions  against  one  of  several  joint  debtors,  697. 
right  of  surety  to  benefit  of  securities  held  by  creditor,  495. 

MERCHANTABLENESS, 

of  goods  on  sale  by  sample,  condition  for,  369. 
of  goods  generally,  warranty  of,  368. 

MERGER, 

by  recovering  judgment,  6. 

by  taking  specialty  for  simple  contract  debt,  6,  657. 

of  interest  by  judgment  for  principal,  660. 

MINE, 

construction  of  mining  lease,  118. 

MINOR,  178.    See  Inpakt. 

text  of  Infants*  ReUef  Act,  1874...173. 

MISAPPROPRIATION, 

by  agent,  principal's  rights  in  respect  of,  78. 
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MISDEMEANOUR, 

contract  for  compounding,  when  yoid,  578. 

MISDESCRIPTION, 

effect  of,  in  particulars  of  sale  of  land,  321. 

MISREPRESENTATION, 
action  for,  rules  as  to,  583. 
ambiguous  statement,  591. 
damages,  691. 

directors'  liabiliihr  on  prospectus,  591. 
of  contents  or  efifect  of  instrument,  584. 
of  material  fact,  584. 
of  matter  of  law,  585. 
parol  evidence  of,  alwa^  admissible,  143. 
patent  defect,  no  liability  for,  583. 
princi^'s  liability  for  agent's,  258. 
rescission  of  contract  on  ground  of,  583. 
Sale  of  Goods  Act  does  not  affect  law  of,  361. 

"MISSING  WORD  COMPETITION," 
illegal  as  a  lottery,  600. 

MISTAKE, 

as  to  pierson  contracted  with,  when  material,  10. 
in  particulars  of  sale,  effect  of,  321. 
in  quantity  of  sold  goods  delivered,  875. 
in  written  a^ement,  parol  evidence  to  explain,  132. 
money  paid  mto  Court  by,  106. 

mutual,  rectification  on  ground  of,  732.    And  see  RBOTiriOATioir. 
of  fact,  money  paid  under,  recoverable,  80. 
forged  bills,  80. 

money  paid  into  wrong  bank,  82. 
voluntary  parents,  exception  for,  88. 
of  law,  money  paid  under,  not  recoverable,  83. 
exceptions,  in  equity,  84. 
in  bankruptcy,  84. 
in  winding-up  company,  84. 
generally,  when  paid  to  officer  of  Court,  84. 
of  telegraph  clerk,  sender  of  message  not  liable  for,  862. 

MODUS  ET  OONVENTIO  VINCVNT  LEGEM,  558. 

MONEY, 

lent,  action  to  recover,  540. 
payment  of  and  mode  of,  628. 
receipt  for,  and  stamp  on,  641,  642. 
tender  of,  and  mode  of,  665. 

"MONEY  HAD  AND  RECEIVED, *»  59,  98. 
action  for,  nature  of,  59. 
against  sheriffs,  88,  92. 
against  stakeholders,  74. 
between  principal  and  agent,  72. 

to  recover  debt  transferred  by  creditor's  order  on  debtor  to  pay  plaintiff,  69. 
to  recover  fees  of  office  received  by  an  intruder,  91. 
to  recover  money  obtained  by  fraud,  85. 
to  recover  money  obtained  by  oppression  or  extortion,  87. 
to  recover  money  paid  by  mistake  of  fact,  80. 
but  not  of  law,  88. 
exceptions,  84. 
to  recover  money  paid  on  a  consideration  that  has  failed,  76. 
to  recover  money  paid  under  illegal  contract,  89. 
if  executors,  89. 

contract  to  indemnify  fail,  90. 
to  recover  money  unjustly  recovered  at  law,  90. 
to  recover  money  which  principal  has  ordered  agent  to  pay  plaiiitiff,  70. 
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"MONEY  HAD  AND  RECEIVED "—«m/inu«i. 

actual  receipt  of  money  by  defendant  should  be  proved,  60. 

exceptions  for  cases  of  estoppel,  Ace,  61. 
cesiui  que  trust  cannot,  in  general,  maintain  action  for,  against  trustee,  62. 
indorsement  on  writ  for,  60. 

privity,  between  plaintiff  and  defendant,  must  be  proved,  62. 
title  to  land  or  mcorporeal  hereditaments  cannot,  in  general,  be  tried  in 

action,  64. 
when  plaintiff  may  waive  tort  and  bring  action  for,  68. 

"MONEY  PAID,"  49,  68. 

action  for,  when  maintainable,  49. 

plaintiff  must  have  paid  money,  49. 

to  use  of  defendant  at  his  request,  50. 
implied  request,  51,  55. 
compulsor^r  parents,  recovery  of,  51. 
to  avoid  distress  for  rent,  52. 
repayment  of  costs  of  lease,  52. 
payments  on  bill  of  exchange,  58. 
contributions  between  joint  contractors,  58. 
between  sureties,  67. 
between  tort-feasors,  none,  59. 
where  contract  illegal,  none,  59. 
voluntary  payments,  as  for  funeral  expenses,  55. 

MONOPOLY, 

contract  creating,  when  void,  571. 

"MONTH," 

on  sale  of  goods,  means  *'  calendar,"  866. 
also  in  statutes  and  law  merchant,  866  (a;). 
but  not  at  common  law,  866  (z). 

MORAL  OBLIGATION, 

distinction  between,  and  legal  liability  barred  by  rule  of  law,  80. 
money  paid  under,  cannot  be  recovered,  88. 
not  sufficient  consideration  to  support  promise,  80. 
establishment  of  this  by  Eastwood  v.  Kenyon,  80. 

MORTGAGE, 

contract  of,  548. 

to  lend  money  on,  not  specifically  enforceable,  709. 

MORTGAGEE, 

action  by,  for  mortgage-money  when  no  covenant  to  pay,  641 

MUTUAL  CREDITS,  DEBTS  OR  DEALINGS, 
provision  of  the  Bankruptcy  Act,  701. 

in  winding-up,  701. 
what  are  mutual  credits,  701. 

MUTUALITY, 

in  mistake,  rectification  for,  782. 
of  promise,  essential  to  contract,  16. 
exception  of  infant's  contract,  17. 


N. 

NECESSARIES, 

for  infant,  what  are,  175. 

circumstances  conridered  in  determining,  175. 

definition  of,  in  Sale  of  Goods  Act,  176. 

how  far  question  for  jury,  175. 

wife  and  children  of,  necessaries  for  him,  176. 
Uabilitv  of  drunkard  for,  178. 

of  nusband  on  wife's  contracts  for,  285,  237. 

of  lunatic  on  contracts  for,  170. 

of  parent  for,  supplied  to  child,  187. 
for  wife,  what  are,  287. 

includes  costs,  242. 
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negligence, 

different  degrees  of,  defined,  890. 
gratuitous  railee's  liability  for  gross,  891. 
uability  for,  of  carrier  of  passengers,  417. 

of  railway  company,  439. 

effect  on,  of  negligence  of  passenger,  441. 

innkeeper's,  presumed  to  be  cause  of  Toss,  899. 

hirer  of  horse,  408. 

of  solicitor,  584. 

when  a  defence  to  action  on  solicitor's  bill,  534. 

of  surgeon,  515. 

NEGOTUBLE    INSTRUMENT.    Ch.    XVI.,    p.    452.    And   see    Bill   of 

EXGHANOE — PbOMISSORT  NoTS— ChEQUE. 

defence  of  acceptance  of,  in  payment  of  debt,  647. 

"  NET  CASH," 

meaning  of  term,  116  {x), 

"  NET  PROCEEDS," 

meaning  of  the  term,  115,  184. 

"NEVER  TO  PAY," 

promise  "never"  rejected  in,  129. 

NEW  TRIAL, 

in  case  of  excessive  or  too  small  damages,  726. 

in  breach  of  promise  of  marriage,  rarely  given,  502. 
i^iiling  of  judge  as  to  stamp,  not  ground  for,  162. 

NON-PERFORMANCE  OF  CONTRACT, 

excuses  for,  614,  628.    And  see  Pbrfoumance  of  Contract. 

NOTE, 

in  writing;  signed  under  Statute  of  Frauds,  102. 
promiasory,  application  of  Bills  of  Exchange  Act  to,  467. 

NOTICE, 

ftUiming  Uen  and  construction  of,  against  claimant,  129. 

of  act  of  bankruptcy,  198. 

to  contracting  party  to  perform  contract,  612. 

to  landlord  oovaid  to  repair,  of  disrepair,  349. 

to  railway  passenger  of  cloak-room  conditions,  488. 

to  servant,  to  quit  service,  524. 

public: 

by  carrier,  not  to  limit  liability,  422. 
railway  or  canal  company,  429. 

by  innkeeper,  of  limited  liability,  401. 

NOTICE  OF  DEATH, 

effect  of,  on  a  cheque,  466. 
effect  of  in  agency,  256. 
effect  of  a  suretyship,  492. 
effect  of,  on  a  tenancy,  851. 

NOTICE  TO  QUIT, 

implied  half-yearly  in  yearly  tenancy,  851. 
under  Agricultursl  Holdings  Act,  yeu-'s  notice,  351. 
optional,  effect  of,  352. 
part  of  premises,  bad,  858. 

except  under  Agricultural  Holdings  Act,  858. 
recovery  of  premises  held  over  after,  858. 

in  County  Court  (601.  limit),  853. 

before  justices  (20^  limit),  854. 
waiver  of,  effect  of,  and  what  amounts  to,  858. 
written,  need  not  be,  though  usually  is,  351. 
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novation  of  contract, 

what  it  is,  730. 

need  not  be  in  writing,  780. 

exception  for  life  insorances,  780. 

NUDUM  PACTUM, 
definition  of,  18. 

ex  nudo  pacta  rum  crUfwr  cMo,  18. 

NUISANCE, 

contract  for  the  prevention  of  public,  good,  575. 

though  part  of  consideration,  forbearance  to  prosecate  for  past,  575. 


0. 

OBLIGATION, 

definition  of,  1,  2,  9,  n.  (e). 

imperfect,  promises  founded  on  duties  of,  give  no  right  of  action,  80. 

OFFENCE,  PUBLIC  AND  CRIMINAL, 
agreement  to  compound,  illegal,  573. 
money  paid  to  compromise,  cannot  be  recovered  as  money  had  and  received,  90. 

OFFER, 

acceptance  of  by  post,  though  not  made  by  post,  14. 
by  letter,  effect  of  verbal  rejection  of,  16. 

extinguishment  of,  by  death  of  proposer,  12. 

presumption  as  to  continuance  of  intention  to  contract  in  case  o(  18. 
for  sale,  acceptance  of,  not  valid  after  notice  of  sale  to  another,  18. 
in  writing  verbally  accepted,  when  sufficient  to  satisfy  Statute  of  Frauds,  105. 
not  accepted  does  not  constitute  agreement,  9  et  8eq, 
of  payment,  effect  of,  666.    See  Tender. 
ri^nt  to  retract,  before  acceptance,  12. 
with  time  to  consider,  effect  of,  10. 

may  be  withdrawn  any  time  before  acceptance,  10. 
communication  of  withdrawal  essential,  10. 
revocation  of,  does  not  operate  from  posting,  14. 

OFFICE, 

fees  of,  when  recoverable  by  action  against  intruder,  91. 

of  limited  duration,  liability  of  surety  for  fidelity  of  holder  of^  477. 

right  to,  may  be  tried  in  action  for  money  had  and  received,  91. 

OFFICES, 

sale  of,  when  illegal  at  common  law,  572. 
by  statute,  601. 

OFFICIAL  LIQUIDATOR, 
power  of,  to  contract^  296. 

OMmS  RATIHABITIO  RBTROTRAHITUR,  ETC,  18,  265. 


ft 


"  ON,' 

meaning  of  in  contracts,  144. 

ORDER  FOR  PROTECTION, 

effect  of,  upon  capacity  of  wife  to  contract,  229.    And  iee  Marrixd  Wombit. 

OVERSEERS  OF  THE  POOR,  805.    See  Parish  Officers. 


P. 

PARDON, 

contract  to  pay  money  for  endeavouring  to  obtain,  illegal,  575. 

PARENT, 

liability  of,  for  education,  necessaries,  &c,  of  child,  82,  187. 
presumption  of  gift  by  advance  of  money  by,  to  child,  542. 
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PARISH  COUNCIL,  OR  MEETING, 
fonn  of  contract  by,  297. 

PARISH  OFFICERS,  GENERALLY,  Ch.  IX.,  s.  6...802. 

PAROL  CONTRACTS, 
what,  7. 

PAROL  EVIDENCE, 

admissibility  of,  general  rules  as  to,  182,  185,  140,  142. 
insufficiency  of  by  Statute  of  Frauds,  102. 
by  Sale  of  Goods  Act  (lOl,  value),  102. 
ambiguity,  latent,  may  be  explained  by,  187. 

patmtt  cannot  be  explained  by,  186. 
of  alteration  or  waiver  of  written  agreement  by  new  contract,  141. 

or  collateral  agreement,  148. 
of  custom  of  country,  185,  142. 
of  custom  of  trade,  188,  142. 
of  date  of  instrument,  1 88,  140. 
to  cM  to  written  agreement,  140. 
to  annex  terms  to  avoid  uncertainty,  148. 
to  connect  separate  writings,  142. 
to  eacplain  mercantile  terms,  188,  188. 

theatrical  terms,  138. 
to  show  whether  contracting  party  was  principal  or  agent,  187. 

PART  PAYMENT, 

effect  of,  to  take  a  debt  out  of  the  Statute  of  Limitations,  686,  698. 

under  Sale  of  Goods  Act  (102.  value),  864. 

of  purchase-money  is  not  part  performance,  880. 

PART  PERFORMANCE, 

of  contract,  when  remuneration  can  be  recovered  for,  520. 
specific  performance  decreed  on  ground  of,  711. 

if  acts  unequivocallv  connected  with  contract  alleged,  711. 
continued  tenancy  m>m  year  to  year,  not,  711. 
payment  of  rent,  when,  712. 

PARTICULARS  OF  SALE  OF  LAND, 
effect  of  mistake  in,  821. 

PARTIES  TO  CONTRACT, 

acts  of,  when  Court  will  consider  in  construing  contract,  128. 
assent  of^Set  aeq.    See  Assknt. 
must  be  competent  to  contract,  169. 
ruUa  OB  to  capacity  or  incapacity  of: 

aliens,  189. 

bankrupts,  198. 

drunkards,  172. 

infants.  178. 

married  woman,  Ch.  YIII.,  202.    See  Marbibd  Women. 

convicts,  191. 

persons  of  non-sane  mind,  170. 

persons  under  duress,  198. 

PARTNERSHIP,  Ch.  IX.,  s.  2..  278. 

codification  of  law  by  Partnership  Act,  1890. ..278. 
extracts  from  that  Act,  280,  282,  285,  286,  287. 
existence  of  partnership,  280. 
partner  how  bound,  281,  282. 
^•holding  out,"  282. 
dissolution,  285. 
gazette  and  notices,  286. 
winding-up,  287. 
acts  and  contracts  of,  which  bind  firm,  rules  as  to,  282. 

notice  that  firm  not  bound,  282. 
bankruptcy,  dissolution  by,  285. 

CO.  O   E 
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PARTNERSHIP— (xwi/mwei, 

continuing  partner,  powers  of,  after  dissolution  of,  287. 

contracts  of,  which  bind  firm,  282. 

dissolution  of,  by  death,  bankruptcy,  illegality,  &c.,  285. 

by  High  Court  for  lunacy,  misconduct,  &c.,  285. 
existence  of,  rules  for  determining,  280. 

receipt  of  share  of  profits,  evidenoe  of,  280. 
but  not  of  gross  returns,  280. 

joint  tenancy  does  not  create,  280. 

annuity  out  of  profits  to  widow  does  not,  280. 

remuneration  or  servant  out  of  does  not,  280. 
firm,  what  contracts  by  partner  bind,  281,  282. 

bill  of  exchange,  281. 

borrowing  money,  281 

not  bound  by  arbitration  submission,  283. 
or  by  deed,  288. 
nuda  fides  in  person  dealing  with,  effect  of,  288. 
notice  that  finn  not  bound,  282. 
number  of  partners,  restriction  on,  287. 

10  for  banking,  287. 

20  for  other  purposes,  288. 
recognition  by  firm  of  unauthorised  act,  284. 
retiring,  liability  of,  286. 
warranty  of  horse,  effect  of,  281. 
widow  of  partner  not  partner  hj  annuity,  280. 
winding-up,  continuing  authority  of  partner  for,  287. 

PASSENGERS.     And  see  Garribr. 

duties  and  liabilities  of  carriers  of,  417. 
carriers  not  insurers,  417. 
of  railway  companies,  438. 
power  of,  to  carry,  425. 

fares  must  be  reasonable,  427. 
and  published,  428. 

PAST  CONSIDERATION,  Z7  etaeq.    See  Ezecutsd  Consideration. 

PAST   DEBT, 

guarantee  of,  when  good,  469. 

PATENT  AMBIGUITY, 

parol  evidence  inadmissible  to  explain,  136. 

PAWNBROKER, 

duties  and  liabilities  of,  under  Pawnbrokers  Act,  1872... 896. 
liability  of  pawnbroker  for  loss  by  fire,  397. 

PAWNEE, 

cannot  use  pled^,  89. 
rights  and  liabilities  of,  894. 
stockbroker,  pledge  by,  395. 
tender  of  debt  to,  effect  of,  395. 

PAWNOR, 

infant  cannot  be,  189. 
rights  and  liabilities  of,  893. 

PAYMENT, 

appropriation  of,  637. 

by  creditor,  when  not  allowe  I,  637.     And  see  Approfriatiok. 
by  cheque,  when  good,  633. 
by  half  bank-notes,  634. 
by  post,  when  good,  634. 
by  post-office  order,  634. 
by  third  person,  when  good,  635. 
by  whom  to  be  made,  628. 
in  forged  bank-notes,  a  nullity,  634. 
in  money,  iu  what  currency  to  be  made,  12£« 
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PAYMENT— conftntied. 

Limitatioii  Statute,  part  payment  stope  running,  693. 

payment  to  or  by  agent,  693. 

rule  aa  to  disputed  debts,  &c.,  694. 

payment  of  interest,  695. 
modes  of,  633. 

of  part  of  liquidated  sum,  when  a  discharge  of  the  whole,  632. 
phuse  of,  637. 

debtor  mual  seek  out  creditor,  687. 
presumption  of,  circumstances  which  will  raise,  632,  652. 
receipt  for,  and  stamp,  642. 
to  agent,  when  good,  629. 
to  executor  or  administrator,  631. 
to  servant,  of  wages,  presumption  of,  530. 
to  solicitor,  629. 
to  wife,  630. 
to  whom  to  be  made,  629. 

PAYMENT,   PART, 

effect  of,  to  take  debt  out  of  the  Statute  of  Limitations,  686,  693. 
under  Sale  of  Goods  Act  (lOL  value),  364. 

PEACE,  BREACH  OF, 

contract  inducing,  illegal,  579. 

PENALTY, 

as  distinguished  from  liquidated  damages,  714. 

contract  to  do  an  act  forbidden  by  statute  under,  void,  592. 

proceeding  for,  or  for  damages  beyond,  rule  as  to,  718. 

PENCIL, 

signature  by,  sufficient  within  Statute  of  Frauds,  107. 

PERFORMANCE  OP  CONTRACT,  Ch.  XXII.,  606—623. 
alternative  modes  of,  607. 

election,  608. 
by  whom,  606. 
condition  precedent  to,  effect  of,  019. 

what  18,  619. 
demand  or  request  of,  when  necessary,  613. 
hour  for  delivery  of  goods,  609. 
impossibility  of,  when  an  excuse,  614. 
mode  of,  general  rule  as  to,  606. 

where  contract  is  in  the  alternative,  607. 
notice  to  make,  when  necessary,  612. 
partial,  when  remuneration  can  be  recovered  for,  619. 
personal,  when  necessary,  729.    And  see  Chap.  XXYI.— Assignment. 

executor  or  administrator  bound  by  contract  of  testator  or  intestate,  130. 
prevention  of : 

by  act  of  God  or  inevitable  accident,  614,  616. 
illness,  617. 

fire,  firost,  strike,  blockade,  614. 
perishing  of  subject-matter,  616. 

by  act  of  law  or  public  authority,  616. 

bv  act  or  default  of  other  party  thereto,  622. 
refusal  of,  when  equivalent  to  breach,  618. 
specific,  decree  for,  Ch.  XXIV.,  707—712. 
time  of : 

alteration  or  waiver  of,  616. 

computation  of,  610. 

when  action  ma;^  be  brought  before  arrival  of,  618. 

when  essential,  in  sale  of  land,  334. 
and  generally,  335. 

PERISHED  GOODS, 

contract  for  sale  of,  where  void,  365. 

3   E   2 
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PEEBY, 

no  action  for  prioe  of,  consnmed  on  piemiaea,  888. 

PERSONAL  REPRESENTATIVES,  812.    ^S^  Ezeoutob  o&  Adxinibtkator. 

PERSONAL  SKILL, 
contracts  involving : 

cannot  be  awiffned,  720. 

executors  not  liable  on,  180. 

illness  is  defence  to  breach  of,  617. 

married  woman,  222. 

medical  man,  implied  contract  of  for,  516. 

en  the  part  of  bailee,  negligence  by  omission  of,  892. 

rights  of  bankmpt's  trustee  in,  197. 

PHYSICIAN, 

right  of,  to  recover  for  professional  services,  614. 
if  so  entitled  by  bye-law  of  his  college,  614. 
special  fees  of,  incladed  in  damages  for  ii^ury,  442. 

PIANOFORTE, 

contract  to  play,  breach  of,  excused  by  illness^  617. 
hired,  lien  of  innkeeper  on,  401. 
three  years'  hire-purchase,  405. 

PICTURES, 

liability  of  carrier  for,  restriction  on,  418,  421. 

frame  included  with  picture,  421. 
sent  to  exhibition  on  loan,  not  gratuitous,  892. 

PIGS, 

restricted  liability  of  railway  company  for,  420. 

PLEDGE,  898  et  9eq.,  548. 

actual  delivery  to  pledgee  essential,  898. 
agent* 8  power  to,  at  common  law,  265. 

under  <*  Factors  Act,"  266. 
bill  of  lading,  pledge  of,  894. 
"Bills  of  Side  Act,"  under,  548. 
infieuit,  by,  189. 

pawnbroker's  rights  and  liabilities,  896.    See  Pawnbrokkr. 
repledging,  895. 
rightful  owner  of,  519,  520. 
right  to  use,  none  ordinarily,  895. 
rights  and  liabilities  of  pawnee  in  respect  of,  894. 
stockbroker's  right  to  pledge  customers'  securities,  extent  of,  895. 

POISON, 

sale  of,  when  legal,  888. 

POLICY  OF  INSURANCE,  547.    See  Inbttbanok. 

POLICY,  PUBLIC.    See  Public  Policy. 
oontracts  contravening  rule  as  to,  558. 

POLLICITATION, 

Pothier's  definition  of,  9  (e). 

POOL, 

irrecoverability  of  money  won  at,  597. 

POOR.    See  Pabish  Officebh. 
contract  with  guardians  of,  805. 

POPULAR  MEANING  OF  WORDS, 

contracts  to  be  construed  according  to  the,  114. 

PORTER, 

no  action  for  price  of,  consumed  on  premises,  888. 
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POST, 

completion  of  contract  through,  18. 

though  letter  never  receiveid,  IS. 

revocation  of  accepting  letter,  effect  of,  14. 

of  offer,  does  not  operate  from  posting,  14. 
money  sent  to  creditor  oy,  when  it  operates  as  a  payment,  684. 
postmaster-general  not  liable  as  a  carrier,  407  (d), 
post-office  order,  operation  of,  as  payment,  684. 

"POUNDS," 

supply  of  this  word  when  omitted  by  mistake,  111. 

POWER  OF  ATTORNEY, 

authorisation  of  agent  by,  257. 

in  favour  of  ''purchaser,"  validity  of,  257. 
iirevocability  of,  if  so  expressed,  258. 

PREFERENTIAL  PAYMENTS, 
of  debts  in  bankruptcy,  void,  194. 
of  wages  in  bankmptcrjr,  195,  526. 

winding-up  of  msolvent  deceased  or  company,  626. 

PREMIUM, 

infant  liable  for,  paid  for  him  in  order  to  leam  trade,  177. 

paid  for  lease,  irrecoverable,  179. 
of  insurance,  547.    Su  Imsubakob. 

PRESENTATION, 

of  a  document,  contract  to  deliver  upon,  how  construed,  118. 
of  cheque  for  payment,  465. 

PRESUMPTION, 

appropriation  of  payments,  as  to,  687  et  9eq. 

as  to  consideration  for  bills  of  exchange  and  promissory  notes,  19,  459. 

as  to  continuance  of  intention* to  contoict,  when  offer  is  made  by  letter,  18. 

of  capacity  to  contract,  169. 

of  legality  of  contract,  561. 

of  payment,  from  lapse  of  time  and  other  circumstances,  632,  652. 

of  sealing,  652(0. 

that  a  general  hiring  of  a  domestic  servant  is  a  hiring  for  a  vear,  524. 

that  money  advanced  by  parent  to  child  is  a  gift  and  not  a  loan,  542. 

that  retainer  of  servant  is  in  consideration  of  wages,  524. 

that  wages  have  been  paid,  580. 

PRINCIPAL,  Ch.  IX.,  s.  1,  p.  252  :  Oh.  XIX.,  p.  605.    And  see  AoBin. 

action  against  a^nt  by,  lor  money  had  and  received,  when  maintainable,  78. 

bankruptcy  o(  its  effect  on  agent's  authority,  256. 

death  of,  its  effect  on  agent's  authority,  256. 

fraud  of  agent,  liability  of,  for,  258. 

liability  of,  for  acts  and  contracts  of  agent,  258,  261  et  $eq, 

by  "Factors  Act,"  266. 

by  usa^  of  trade,  268. 
lunacy  o(  its  effect  on  a^nf  s  authority,  266. 
profits  made  by  agent,  right  of,  to,  72. 
ratification  by,  ofunauthorized  act  of  agent,  264. 
undisclosed,  liability  of,  268. 

right  of  action  of,  269. 

PRINCIPAL  AND  SURETY.    See  Guarantee— iNDEMNrrr—SuEBTT. 
guarantees  and  indemnities,  chapter  on,  468. 
guarantee  must  be  in  writing,  signed,  472. 

PRINT, 

printed  signature  when  good,  107. 

PRINTER, 

right  of,  to  recover  for  printing,  522. 

must  complete  book  before  parent,  522. 

no  right  in  respect  of  libel  or  immoral  book,  522. 

nor  unless  name  affixed,  522. 
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prisoner  of  war, 

contracts  of,  191. 

PROCHEIN  AMI, 

infant  must  sae  by,  180. 

PROCURATION, 

signature  of  bill  of  exchange  by,  effect  of,  273. 

PROMISE, 

consideration  essential  to  validity  of,  18. 
contract  and,  Pothier's  distinction  between,  9. 
for  a  promise,  good  consideration,  29. 
ffratnitous,  81. 
implied,  48. 

to  indemnify,  470. 
to  marry,  497.    8u  Markt,  Pbomise  to. 

PROMISSORY  NOTE, 

application  of  BiUs  of  Exchange  Act  to,  467. 
consideration  for,  presumed,  19,  459. 
definition  of,  466. 
extracts  from  Bills  of  Exchange  Act,  458. 

PROPERTY, 

means  general  property  in  Sale  of  Goods  Act,  868. 
in  goods,  when  contract  for  sale  passes,  869. 

five  rules  for  ascertaining  intention  as  to  time,  869. 
risk  ^ma/ocie  passes  with  property,  871. 
of  bankrupt,  includes  right  of  action  on  contract,  195. 

PROPERTY  TAX, 

contract  by  tenant  to  pay  rent  without  deduction  for,  void,  604. 

PROPOSAL.    8u  Offek. 
general  effect  of,  10. 
of  marriage,  need  not  be  made  or  accepted  in  writing,  498. 

PROSECUTION, 

does  not  include  action,  116. 

PROSPECTUS, 

liability  of  directors  upon,  290. 

**  waiver  clause"  of,  effect  of,  290. 

PROSTITUTION, 

contract  for  rent,  board,  &c.  for,  when  void,  564. 

PROTECTION  ORDER, 

under  Matrimonial  Causes  Act,  1857,  s.  21,  effect  of,  229.   And  9U  Mabrkd 
Women,  Ch.  VIII. 

PROVISO, 

contract  may  be  inferred  from,  122. 
for  re-entry  in  lease,  effect  of,  854. 

PUBLIC  HEATH  ACT.  1875, 

mode  of  contracting  by  urban  authority  under,  800. 
officer  may  not  be  interested,  801. 

if  interested,  cannot  recover  on  contract,  801. 

PUBLIC  POLICY, 

contracts  which  contravene  are  void,  558. 
restraint  of  trade,  565. 
prejudice  to  revenue,  571. 
restraint  of  marriage,  571. 
marriage  brocage,  572. 
sale  of  offices,  572. 
interference  with  justice,  578. 
maintenance  and  champerty,  576. 
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PUBLISHERS, 

and  authors,  contracts  between,  549. 
not  assignable,  549,  729,  781. 

PUFFERS, 

at  auction,  effect  of  employment  o(  by  vendor  of  land,  828. 
of  goods,  884. 

PURCHASE.    8u  Yeitdbe. 

of  land,  table  of  contents  of  chapter  on,  819. 
of  goods,  table  of  contents  of  chapter  on,  859. 
scope  of  Sale  of  (Joods  Act,  860. 
text  of  Sale  of  Goods  Act,  868. 


Q. 

QUALIFICATION, 
of  medial  men,  514. 
of  solicitor,  effect  of  want  o^  588. 

QUALITY  OF  GOODS, 

on  sale,  ordinarily  no  implied  warranty  of,  867. 

four  exceptions,  868. 

exception  for  ohiun  cable,  886. 
definition  of  terms  in  Sale  of  Goods  Act,  868. 

QUANTITY  OF  GOODS, 

less  than  contracted  for,  buyer  may  reject,  875. 
more  than  contracted  for,  liuyer  may  reject,  875. 

or  accept  part  contracted  for  oxuy,  875. 

same  rule  as  to  mixed  goods,  875. 

QUANTUM  MERUIT, 

in  respect  of  part  performance  of  a  contract  void  for  want  of  writing;  44. 
when  party  may  recover,  for  work  done  under  special  contract,  520. 

qui  FACIT  PER  ALIUM,  FACIT  PER  SE,  252. 

QUIET  ENJOYMENT, 

covenant  for,  implied  from  word  "  demise,**  48. 
restrained  by  express  covenant  for,  48. 


RABBITS, 

1,000  equivalent  to  1,200  by  custom,  126. 
sale  of,  without  licence  by  occupier  killing,  888. 

RACING, 

contracts  relating  to,  594,  598,  599. 

RAILWAY  COMPANY, 

carrisge  of  passengers  by,  489. 
of  passen^rs  luggage,  484. 
defimtiou  ofuiggage,  486. 
lien  of  companv,  489. 
fares  and  rates  must  be  equal  and  reasonable,  427. 
limitation  of,  by  speoal  Acts,  426. 
publication  of,  428. 

travelling  wiUiout  payment  of  fare,  428. 
powers  and  obligation  of,  to  carry,  425. 

may  reUnquish  business,  426. 
special  contracts  by  as  to  goods,  and  animals,  429. 
must  be  reasonable,  and  signed,  480. 
alternative  rates,  482. 
carriage  of  horses  and  dogs,  481. 
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RATIFICATION, 

of  act  of  agent,  effect  of,  18,  264. 
of  contract  made  during  infancy,  185. 
of  directors'  contracts  by  shareholders,  294. 
of  tUira  vires  contract  by  company,  294. 

whole  body  of  shareholders  cannot  ratify,  294. 

REAL  PROPERTY, 

chapter  on  sale  of,  Ch.  XL,  p.  319.    See  Laj^d. 

chapter  on  letting  of,  Ch.  XlL,  p.  837.    See  Landlokd  Ain>  Tenakt. 

RECEIPT, 

not  condnsiTe  eridence  of  payment,  641. 

unless  under  seal,  641. 
rigfit  of  debtor  to,  after  payment,  642. 
stamp  on,  for  payment  of  21.  or  upwards,  641,  642. 
unstamped,  not  admissible  in  evidence,  148. 

except  in  criminal  proceedings,  149. 

RECIPROCITY  OP  OBLIGATION, 

necessary  as  consideration  for  mutual  promises,  16. 

RECITAL, 

contract  may  be  inferred  from,  47,  120. 

in  conveyance  more  than  twenty  years  old,  effect  of,  820. 

in  deed,  its  effect  as  acknowledgment  to  bar  statute,  its  effect  as  an  estoppel,  6. 

RECOGNIZANCE, 

is  a  contract  of  record,  2,  8. 
limitation  of  actions  on  (20  yean),  679. 

RECORD, 

contracts  of,  include  judgments  and  recognizances,  2,  8. 
debt  of,  may  be  dischai^^  by  release  under  seal,  653. 
estoppel  by,  661. 

RECTIFICATION, 

of  contract  for  mutual  mistake,  782. 

of  fact  only,  782. 
actual  concluded  contract  must  be  shown,  782. 
cancellation,  with  option  of  rectiiication,  788. 
clerical  erron,  correction  of,  129. 
assi^ment  of,  to  Chancery  Division,  784. 

jurisdiction  of  other  Divisions,  784. 
juri^ction  of  County  Court  in,  784. 

REGIMENTAL  AGENT,  810. 

REGISTRATION, 

necessary  to  recoyer  charges  for  medical  advice,  514. 
or  aental,  516. 

RELEASE, 

after  breach,  must  be  under  seal,  658. 
before  breach  need  not  be  under  seal,  658. 

unless  contract  originally  under  seal,  658. 
by  operation  of  law,  656. 

by  alteration  of  written  contract,  658. 

by  making  debtor  executor,  657. 

by  substitution  of  new  contract,  659. 

by  taking  higher  security,  657. 
effect  of : 

by  infant,  voidable,  188. 

by  one  of  several  joint  creditore,  654. 

by  trustee  or  nominal  plaintiff,  655. 
express,  form  of,  652.  « 

general,  effect  of,  658. 

how  restrained,  654. 
of  contract  not  under  seal,  658. 
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BELSASE-Hxm^uAi. 

of  contract  of  record,  663. 

of  contract  nnder  seal,  653. 

of  contract  within  Statute  of  Franda,  658. 

to  one  of  several  joint-debtors,  effect  of,  656. 

to  prindpal,  how  surety's  liability  is  affected  by,  486. 

BEMAINDEBMAN, 

effect  of  receiiit  of  rent  by^  from  lessee  of  tenant  for  life,  341. 
unconscionable  bargain  with,  setting  aside  of,  562. 

SENi; 

apportionment  of,  in  respect  of  estate,  344. 

in  respect  of  time,  344. 
com  rent,  and  royalty,  848. 
definition  of,  83. 

distress  for,  nature  of,  and  exemptions  from,  845. 
infant,  when  liable  to  pay,  176. 
rent  in  advance,  844. 
when  rent  due,  844. 
where  rent  due,  844. 

RENUNCUTION, 

of  contract,  when  equivalent  to  breach,  611,  618. 

REPAIRS, 

French  law  as  to,  in  case  of  lease,  846. 
general  liability  of  tenant  for,  846. 

definition  of  ''tenantable  repair,"  847. 
measure  of  damages,  347. 
landlord's  liability  for,  848. 

not  without  express  agreement,  348. 
notice  of  msrepair,  849. 
tenant  from  year  to  year,  when  liable  for,  846. 

REPRESENTATION, 

as  to  character  or  credit  of  third  person,  in  writing,  587. 
fraudulent,  what  amounts  to,  ana  effect  of,  584. 

REPRESENTATIVES,  PERSONAL, 

impliedly  bound  by  contract  of  testator  or  intestate,  180. 

REPUDIATION  OF  CONTRACT, 
releases  other  party,  611. 

may  be  made  before  time  for  performance,  611,  618. 

REPUGNANT  CLAUSES, 

of  two,  the  earlier  prevails,  124. 

REPUTED  FATHER  OF  BASTARD, 

promise  by,  to  pay  a  sum  of  money  or  annuity  to  mother,  when  binding,  38. 

REQUEST, 

previous,  executed  consideration  insufficient  unless  moved  by,  87. 
previous,  when  implied  that  executed  consideration  was  moved  by,  88. 
to  perform  contract,  when  necessary,  613. 
when  implied  that  money  was  paid  at  defendant's,  51. 

RESALE, 

by  vendor  of  goods,  right  of,  on  purchaser's  default,  377. 

RESCISSION  OF  CONTRACT,  628. 
mistake,  if  mutual,  by  Court  for,  782. 
notification  of  election  to  rescind,  89. 
on  ground  of  breach  of  warranty,  504. 
on  ground  of  fraud,  581,  623. 

time  for  rescission,  89,  582. 
on  ground  of  illegality,  89. 

while  contract  remains  executory,  89. 
rule  as  to,  in  case  of  continuing  contnxt,  624. 
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BESCISSION  OP  CONTBACT— con«»tt«d. 
who  has  right  ot,  787,  738. 

written  contract,  before  breach,  by  unwritten,  141. 
either  wholly  or  partially,  141. 
if  within  Statute  of  Frands,  only  wholly,  141. 

BESSBVE, 

sale  of  land  without,  823.    See  Auction. 

sale  with  reserve  to  bid,  323. 
sale  of  goods  with  ri^t  to  bid,  384. 

RESTRAINT, 

of  freedom  of  contract,  list  of  Acts  effecting,  604. 
of  liberty  by  "  duress  **  avoids  contract,  198. 
of  marriage,  contracts  in,  void,  571. 

contract  not  to  revoke  will  good,  572. 
of  trade  generally,  contract  in,  void,  565. 

of  trade  partially,  contract  in,  good,  566.    And  see  Trade. 

RETRACT, 

right  of  negotiating  party  to,  12.    And  aee  Revocation. 

REVENUE, 

contracts  prejudicially  affecting  the,  when  void,  571. 
stamping  of  contracts,  Gh.  YI.,  p.  145.    And  see  Stakps. 

REVERSION, 

action  on  assignment  of,  against  tenant,  42. 
contract  for  sale  of,  setting  aside  of,  562. 
not  merely  for  under^ue,  562. 
general  result  of  cases,  562. 

REVOCATION, 

of  agent's  authority,  256. 

notice  of,  when  necessary,  256. 
of  guarantee,  492. 

REWARD, 

promised  by  advertisement,  when  action  lies  for,  552. 

RIDING, 

unskilfal,  liability  of  rider  of  hired  horse,  892. 

RIGHT  TO  ENTER  ON  LAND, 
must  be  conferred  by  deed,  827. 
when  implied  in  simple  contract,  132. 

RISE, 

effect  on  contract  of  destruction  of  goods  before  transfer,  365. 
rules  as  to  transfer  of,  on  sale  of  goods,  371. 
lisli  prima  facie  passes  with  property,  371. 
effect  of  delay,  871. 

RISK-NOTE, 

on  carriage  of  goods  or  animals  by  rail,  482. 

ROBBERY, 

excuse  of  bailee  by,  390.    See  Theft. 

RUNNING  DAYS, 

mean  consecutive  days,  609. 


S. 

SAILOR, 

agreement  between  master  and,  for  wages,  exempt  from  stamp  duty,  164. 

SALE, 

of  goods  under  Sale  of  Goods  Act,  359 — ^884. 
contents  of  Sale  of  Goods  Act,  859. 
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SAliE-'CatUinued, 

of  goods,  ddiyeiy  on  sale  or  return,  870. 

sale  by  sample,  conditions  of,  868. 

writing  required  if  lOZ.  valae  or  more,  865. 
of  land,  generally,  319. 

under  Sale  of  Land  by  Auction  Act,  828. 

writing  reauired  by  Statute  of  Frauds,  102,  824. 
of  offices,  ifiegal  at  common  law,  572. 

by  statute,  601. 
yoid  for  illegality,  what  sales  are,  884. 
without  reserve,  828.    See  Auotion. 

SALVAGE, 

implied  contracts  for,  regulation  of  under  Merchant  Shipping  Act,  201. 
express  contracts  for,  construction  o(  201. 
modification  of  terms  by  High  Court,  201. 

on  proof  of  less  pressure  than  **  duress,"  201. 

SAMPLE, 

correspondence  of  bulk  with,  implied  condition  for,  868. 
mercnantableness  of  good,  implied  condition  for,  369. 
opportunity  of  comparison,  implied  condition  for,  368. 

SATISFACTION,  642.    See  Aocobd  and  Satisfaction. 

"SAY," 

meaning  of,  in  mercantile  contract,  116  (x), 

SCOTLAND, 

application  of  Sale  of  Goods  Act  to,  862. 

exceptions  specified,  862. 
Statute  of  Frauds  did  not  apply  to,  862. 

nor  does  s.  4  of  Sale  of  Goods  Act,  862. 

SEA, 

statutes  restricting  liability  of  carriers  by,  450. 
Oirriers  Act  does  not  apply  to  carria^  by,  419. 
part  carriage  by,  contract  for,  divisiDle,  419. 

SEAL, 

contract  under,  2.    See  Deed— Spxcialtt. 
sealing  necessary  to  a  deed,  8. 
presumption  of,  652  (<). 

SEAMAN, 

application  of  Employers  and  Workmen  Act,  1875,  to,  528. 

SEAWOKTHY, 

meaning  of  the  term,  116  (2). 

SECRETS, 

implied  contract  not  to  divulge,  507. 

banker,  507. 

barrister,  507. 

clerk,  507. 

doctor,  507,  515. 

solicitor,  586. 
trade,  not  within  rules  as  to  restraint  of  trade,  568. 

SECUBITY.    See  Guabafteb— Pledge. 
assignment  of  to  surety,  495. 
loan  of  money  on,  548. 
securities  deposited  with  banker,  588. 

SEDUCTION, 

contracts  in  consideration  of,  when  void,  80,  863,  501. 
damages  in  breach  of  promise  affected  by,  501. 

SEPARATE  ESTATE.    See  Ch.  YIII.,  p.  202  et  aeq,,  and  Marbied  Women. 
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SEPARATE  INSTRUMENTS, 

when  they  may  be  construed  together,  128. 

SEPARATION,  248  etaeq.    See  Makkird  Womex 
adultery,  effect  of,  on  separation  deed,  251. 

covenants  in,  pecuniary,  250. 
judicial,  makes  married  woman  as  single,  229. 
molestation  restrained,  250. 
no  bar  to  diyorce»  249. 
reconciliation,  ayoids  deed,  261. 
specific  performance  of,  248. 

saving  out  of  separation  allowance,  separate  property,  251. 
validity  against  creditors  uncertain,  250. 
valid  Mtween  parties,  248. 
unless  fraudulent,  248. 

SERVANT,  Ch.  XIX.,  s.  8,  p.  522.    See  Master  and  Sebtakt. 
effect  of  general  hmng  of,  524. 

perferential  payment  of  wages  of  in  banlcruptcy,  &c.,  526. 
remuneratioii  of,  by  share  of  profits,  does  not  make  partner,  280. 

SERVICES  AND 'WORKS,  Ch.  XIX.,  pp.  505—539. 

SET-OFF, 

nature  of  right  of,  698. 
none  at  common  law,  698. 
the  statutes  of  set-off,  698. 

repeal  of,  699. 
rules  as  to,  under  "Bsnkruptcy  Act,  1883,"  701. 

under  ''Companies  Act,  1862,"  701. 

under  Judicature  Acts,  699. 

in  County  Courts,  699. 

SETTLEMENT.    Su  Maebied  Women. 

marriage,  savins  for,  in  Married  Women's  Property  Act,  221. 
stsmp  on,  penaUy  for  not  affixing,  146. 

SEVERAL, 

contract  when  to  be  construed  as  joint  or  several,  130. 

SHARES, 

acceptance  of,  by  posted  letter,  effect  of,  18. 

oinding  though  letter  not  received,  13. 
action  by  imottee  of,  to  recover  deposits,  78. 
eofUrcict/or  aaJe  qf, 

in  illegal  company,  288,  601. 

in  joint-stock  oank,  if  unnumbered,  bad,  555 

stock  exchange  contracts,  558. 
stamp  duty  on,  146. 
liability  of  infant  for  calls  on,  179. 
prospectus  offering  must  disclose  contracts,  290. 
rescission  of  sgreement  to  take,  grounds  of,  627. 

SHEEP, 

exemption  (quslified)  of,  from  distress  for  rent,  845. 
limitation  of  liability  of  railway  company  carrying  for,  429. 

SHERIFF, 

action  agsinst,  for  money  paid  to  redeem  goods  seized  under  wrong  levy,  88, 
92. 
for  money  paid  by  him  in  ignorance  of  bankruptcy,  83. 

SHIP, 

damages  for  non-completion  of,  724. 

for  not  loading,  724. 
Il^neral,  owner  or  master  of,  is  common  carrier,  407. 
implied  warranty  of  fitness  of,  for  purpose  of  carriage,  499. 
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SHI  F—cofUintud, 
inimmice  of,  547. 

asBignee  of  policy  may  sue  on,  548. 
powers  of  master  of,  263. 

transfer  of,  or  of  shares  therein,  need  not  be  stamped,  163. 
transfer  or  sale  of,  or  of  shares  therein,  must  be  in  writing,  99. 

SHIPOWNEB, 

liability  o^  as  carrier,  449. 

limitation  of,  nnder  Merchant  Shipping  Act,  450. 
only  if  registered,  451  (6). 

SHOP, 

in  city  of  London,  is  market  overt,  372  (a). 

SIGNATUEE, 

not  essential  to  a  deed,  3,  108. 

to  satisfy  Statute  of  Frauds,  or  Sale  of  Goods  Act  (10^.  yalue),  102. 

what  sufficient,  106,  107. 

cases  as  to  position  o(  106. 
may  be  printed,  107. 
may  be  by  initials  or  mark,  or  pencil,  107. 

by  instructions  for  telegram,  107. 
signature  by  agent,  107. 

same  person  may  sign  for  both  parties,  108. 
to  bill  of  exchange,  ic,  mode  of,  453. 

essential  to  fiability,  468. 
to  special  contract  with  railway  company,  429,  430. 

signature  by  common  agent,  430. 

SILENOE, 

implied  contract  arising  from,  46. 

SILYEB» 

tender  in,  up  to  iOs,  good,  672. 

SIMPLE  CONTRACTS, 

definition  and  requisites  o(  6. 

distinction  between,  and  sealed  contracts,  7. 

what,  required  to  be  in  writing  by  statute,  99. 

SKILL, 

contracts  inyolying,  implied  condition  of  health  in,  617.     See  Pkbbonal 
Skill. 

SLIP, 

whether  a  contract  of  insurance,  11,  732. 

SOLICITOR,  Ch.  XIX.,  s.  9,  p.  632. 
agreement  with,  as  to  costs,  533. 
approval  of  title,  contract  subject  to,  effect  of,  11. 
champertous  agreements  by,  bad,  577. 
bill  of  costs  of,  rules  as  to  delivery  of,  588. 
disclosure  of  client's  secrets,  liability  for,  536. 
discontinuance  bv,  of  client's  business,  637. 
iuTcstments  by,  tor  dient,  liability  on,  537. 
lien  of,  509  («). 
negligence  of,  effect  of,  534. 
payment  to,  when  binding  on  client,  629. 
personal  attendance  of,  to  client's  business,  532. 
purchase-money  of  land,  receipt  of  by,  331. 
qualification  o/^  want  of,  effect  of,  538. 
security  for  costs,  may  take,  578. 
tender  to,  when  binding  on  client,  667. 
vendor's,  cannot  be  purchaser,  319.  ' 

SPECIALTY.    See  Dsbd. 
definition  of,  3,  4. 
limitation  in  action  on  (20  years),  679. 
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SPECIFIC  GOODS, 

definition  of,  in  Sale  of  Goods  Act,  868. 

specific  delivery  of,  order  for,  nnder  Sale  of  Goods  Act,  382. 

SPECIFIC  PERFORMANCE,  Ch.  XXIV.,  p.  707. 
foundation  of  jurisdiction  to  decree,  707. 
combination  of  damages  with,  708. 
jurisdiction  of  County  Court  in,  708. 
combination  of  rectincation  with,  709. 
grounds  for  refusal  of,  709. 

complication,  709. 

delay,  710. 

revocability,  710. 

absence  of  consideration,  710. 
effect  of  part  performance,  711. 
indirect  grantmg  of  contract  of  employment  by  restraining  ii^unction,  712. 

effect  of  LumUy  v.  Wagner,  712. 
action  for,  by  purchaser  of  land  against  Tender,  386. 

by  vendor  against  purchaser,  330. 

must  be  brought  in  Chancery  Division  of  the  High  Court,  708. 
or  if  for  500Z.  value  in  County  Court,  708. 

SPIRITS, 

sale  of,  when  illegal  under  *'  Tippling  Acts,*'  888. 

STAGE-COACH  PROPRIETOR, 
is  a  common  carrier,  407. 

STAKEHOLDER, 

liability  of  auctioneer  as,  75. 

liabili^  of,  for  money  or  stake  deposited,  74. 

sweepstakes,  599. 

when  liable  for  mouey  had  and  received,  74. 

STAMPING  AND  STAMP  ACT,  Ch.  VI.,  146-168. 
adheaivti  duty  on  agreement  may  be  denoted  by,  145. 

obligation  to  cancel  stamp,  148. 
mode  of  cancellation,  148. 
agreement,  what  is,  so  as  to  require,  145. 

when  copy  of,  or  extract  from,  requires,  145,  146. 
agreements  requiring,  146. 

not  requiring,  151,  163. 
'*  denoting    stamp,  effect  of,  162. 
execution,  provisions  for  stamping  after,  149. 

general  penalties,  149. 

special  penalties  on  particular  instruments,  149,  150. 
evidence,  stamping  for  purpose  of,  148. 
exemptions,  general,  by  Stamp  Act,  168. 

particular,  by  particular  Acts,  145  (6). 
foreign  stamp  law,  effect  on  contract,  127. 
impressed  stamps  to  be  ordinarily  used,  147. 
inadmissibility  m  evidence  of  unstamped  document,  149. 

except  omy  in  criminal  proceedings,  149. 

extract  from  Stamp  Act,  1891,  as  to,  148. 
lease  stamp  rises  with  rent,  147. 

agreement  for,  to  be  stamped  as  lease,  147. 
list  of  contracts  specifically  charged,  146. 
lost  instrament,  rule  as  to,  161. 

memorandum  of  an  agreement,  what  is,  so  as  to  require,  151,  157. 
no  new  trial  for  Judge's  ruling  as  to,  162. 
when  moro  than  one,  is  required  on  one  document,  158. 
when  requisite  on  acknowledgments,  155. 

on  an  attornment,  1.^6. 

on  an  authority  to  pay  money,  156. 

STATUTE, 

contract  in  contravention  of,  void,  592. 

dischaive  of  covenant  by,  616. 

of  Frauds,  101,  102.     See  Frauds,  Statutb  of. 

of  Limitations,  673.    See  Limitations,  Statute  of. 

statutes  cited  in  this  book,  list  of  principal,  ix. 
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STOCK, 

contract  note  for  sale  or  purchase  of,  stamp  daty  on,  146.    And  aee  Shares. 

STOCK  EXCHANGE  CONTRACTS,  663  et  aeq. 
bank  shares  unnombered  sold  on,  666. 

in  Tiolation  of  "  Leeman's  Act,"  666. 
broker's  advice,  666. 
broker's  discretion,  666. 
broker^s  commission,  666. 
ringing  the  market,  666. 
rcues  of,  binding  on  employer  of  broker,  668. 

unless  ille^  or  unreasonable,  663. 

extracts  from  roles,  664. 
stamp  on  broker's  "  contract  note,"  146. 
when  contracts  void,  as  wagering,  666,  696. 

STOLEN  GOODS, 

sale  of,  to  innocent  purchaser,  effect  of,  372. 

revesting  of  property  in  owner  on  conviction,  372. 

STOPPAGE  in  TRANSITU,  RIGHT  OP, 
of  unpaid  seller  of  goods,  right  o(  379. 
how  effected,  380. 

STRANGER, 

alteration  of  an  agreement  by,  668. 

payment  by,  628. 

satisfaction  by,  646. 

tender  by,  666. 

to  the  consideration,  action  by,  40  et  aeq. 

STRIKE^ 

stoppage  of  wages  of  infant  during,  lawful,  178. 
of  ship  labourers,  excuse  for  non-performance,  616. 
of  docK  labourers,  608. 

SUBMISSION  TO  ARBITRATION, 

stay  of  action  on  contract  containing,  664. 

SUBSCRIPTION, 

to  charity  cannot  be  enforced,  34. 
to  sweepstakes,  699. 

SUICIDE, 

felonious  life  insurance  policy  avoided  by,  666. 
insane,  not,  unless  so  agreed,  666. 

SUNDAY, 

bill,  note,  or  cheque  dated  on,  good,  466. 
buyer  on,  can  enforce,  17. 
contracts  on,  when  illegal,  386. 
sale  of  goods  on,  when  illegal,  387. 

SURETY,  Ch.  XYIL,  p.  468.    And  aee  Guaramtbe. 
accommodation  bill,  by,  469. 
contribution  between,  and  co-surety,  498. 

amount  of  contribution,  494. 
'    proof  against  co-sureties,  496. 
Crown,  debtor  for,  496. 

death  of,  its  effect  on  continuing  guarantee,  492. 
disduurge  of,  484. 

by  alteration  of  contract  between  creditor  and  principal,  483. 

by  alteration  of  terms  of  guarantee,  488. 

by  bankruptcy  of  debtor,  491. 

by  discbarge  or  release  of  principal,  486. 

by  discharge  of  co-surety,  489. 

by  failure  of  intended  co-surety  to  execute  instrument,  4S4. 

by  giving  time  to  principal,  490. 
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SXTELEfTY—canUnued. 

diiBcham  of,  by  gratnitons  forbearance,  no  discbaige,  489. 
by  laches  of  creditor,  485. 
by  misrepresentation  or  concealment,  484. 
by  non-performance  of  conditions  by  creditor,  485. 
indemnification  of,  by  principal,  58,  470,  478. 
for  costs  of  defending  action,  471. 
by  assignment  of  securities,  495. 
liability  of,  on  guarantee,  extent  and  time  of,  477. 
for  continuing  guarantee,  479. 

to  firm,  revocation  of,  by  change,  479. 
construction  of,  480. 
revocation  of  guarantee  by,  when  allowed,  492. 

SUBGEONS, 

registration  of,  ^condition  precedent  to  light  to  sue  for  fees,  514. 
yeterinary,  similar  law  as  to,  516. 

SURRENDER, 

determination  of  tenancy  by,  850. 
must  be  in  writing,  350. 
or  if  lease  for  more  than  three  years,  by  deed,  850. 
by  operation  of  law,  850. 

effect  of  leaving  key  with  landlord,  850. 

SURVEYOR, 

bound  to  exerdse  reasonable  skill,  589. 
remuneration  of,  589. 

SWEEPSTAKES, 

illegality  of,  as  lotteries,  599. 


T. 

TELEGRAPH, 

contAust  by,  15. 

revocation  of  accepting  letter  by,  effect  of,  14. 

sender  not  liable  for  mistiUce  of  telegraph  clerk,  862. 

signature  of  message,  is  in  writing  witmn  Statute  of  Frauds,  107. 

TENANT, 

geuerally,  Ch.  XII.,  pp.  887—856. 
from  year  to  year : 

creation  and  effect  of  tenancy,  840. 

liability  of,  to  repair,  846. 

when  lessee  becomes,  by  implication,  841. 

TENANT  IN  COMMON, 

holding  over,  does  not  bind  his  companion,  841. 

money  had  and  received  does  not  lie  by,  against  his  co-tenant  for  receiving 

more  than  his  share  of  the  profits,  64. 
partnership  not  created  by  bemg,  280. 

TENDER, 

amount  of,  667. 

of  more  than  due,  good,  668. 
money  tendered  must  M  paid  into  Court,  666. 
may  be  made  by  agent,  666. 
to  agent,  667. 
to  solicitor,  667. 
how  to  be  made,  669. 

production  of  money  may  be  dispensed  with,  669. 

under  protest,  good,  if  unconditionaJ,  671. 

request  of  receipt,  effect  of,  671. 

currency  in  which,  to  be  made,  671. 
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TENDER— «witinw«rf. 

how  to  be  made — co7Uinued, 

in  Bank  of  England  notes,  good,  above  five  pounds,  672. 

in  silver,  good,  np  to  forty  shillings,  672. 

in  bronze  coins,  good,  np  to  one  shilling,  672. 
of  conveyance  by  vendor,  when  necessary,  331. 
of  conveyance  by  vendee,  wh^  necessary,  333. 
offer  for  sale  by,  no  contract  to  sell  to  highest,  552. 
unliquidated  damages,  claim  to,  cannot  be  satisfied  by,  666. 

TERMS, 

ambiguous,  how  construed,  124. 

local,  how  construed,  126. 

mercantile,  meaning  of,  how  determined,  117. 

meaning  of  thefollottniig : 

**  about,"  "more  or  less,*'  134. 

**  bill  of  exchange  "  in  Bills  of  Exchange  Act,  453.        ' 

"cargo,"  116  (a). 

"  cheque  "  in  Bills  of  Exchange  Act,  465. 

"  deliverable  state,'*  in  Sale  of  Goods  Act,  363. 

directly,  115. 

"  document  of  title  to  goods,"  in  Factors  Act,  266  {I). 
in  Sale  of  Goods  Act,  362. 

"  forthwith,"  134. 

"found,"  118. 

"from,"  114. 

' '  goods  "  in  Sale  of  Goods  Act,  362. 

"  MOod  faith  "  in  Sale  of  Goods  Act,  363. 

"  insolvent "  in  Sale  of  Goods  Act,  363. 

"luggage  "  of  railway  passenger,  436. 

"  mercantile  agent"  in  Factors  Act,  266  {k), 

"  month,"  geneimlly,  609. 

in  Bills  of  Exchange  Act,  609  (/). 

"  net  cash,"  116  (ar). 

"net  proceeds,"  115. 

"on,"  114. 

"  jiartnership,"  in  Partnership  Act,  278. 

"  pledge"  and  "  possession,'*  in  Factors  Act,  266  {I), 

"port,**  "sailing  with  convoy,"  "  safely  get,'*  "seaworthy,"  "so  near 
thereto  as  the  ship  can  safely  get,"  116  (z). 

"  prosecution,"  116. 

"say,**  116  (a;). 

"  warranty,*'  in  Sale  of  Goods  Act,  363. 

THEATRICAL  CONTRACT, 

parol  evidence  to  explain,  138. 
injunction  to  restrain  actress,  712. 
married  woman,  power  of,  to  make,  217  {q), 

THEFT, 

loss  by,  excuse  to  bailee,  390. 

except  to  bailee  for  carriage,  410. 
or  innkeeper,  401. 
sale  of  goods  by  thief,  372. 

revesting  in  owner  on  conviction  of  thief,  372. 

THIRD  PARTY, 

procedure,  471.    And  see  Stbanger.         ^ 
irauds  on,  587. 

THREATS, 

contract  procured  by,  when  it  may  be  avoided,  198. 

TICKET,  RAILWAY, 

cloak  room,  notice  of  conditions  of,  to  passenj^er,  438. 
granting  of,  imposes  no  duty  to  start  ti-oin,  444. 
excursion,  435,  439. 
season,  439. 
travelling  without,  428. 

C.C.  3  F 


802  Index. 

TIME, 

eflsence  of  the  contract,  when,  385. 

Greenwich  obaenration  of,  870  («). 

for  performing  contract,  how  computed,  608. 

of  property  in  foods  passing,  mlee  for,  869. 

time  tables,  liability  of  railway  companies  on,  444. 

TIPPLING  ACT  (24  Geo.  2,  c.  40), 

partly  re]^ed  by  25  k  26  Vict.  c.  88.. .888. 
sale  of  spirituooB  liquors,  when  illegal  nnder,  888. 
bat  general  payment  may  be  appropriated  to,  639  {$). 

TITLE, 

effect  of  condition  that  vendor's  of  land  not  to  be  shown,  822. 

estoppel  of  tenant  from  denjdng  lessor^s,  342. 

general  roles  as  to,  on  sale  of  land,  819. 

objections  to,  on  sale  of  land,  383. 

to  be  shown  by  assignor  uf  lease,  in  general,  820. 

transfer  of,  on  sale  of  goods  by  person  not  owner,  871. 

effect  of  sale  under,  yoidable,  372. 

revesting  of  stolen  ^[oods  on  conviction,  872. 
warranty  of,  when  implied  on  sale  of  goods,  867. 

on  sale  of  land,  319. 

on  contract  for  lease,  338. 

"TO," 

may  be  read  as  meaning  "  towards,"  114. 

TOBACCO, 

contract  for  sale  of,  in  violation  of  '*  Excise  Licence  Act "  not  void,  593. 

TORT, 

agent's,  when  principal  is  liable  for,  258. 

contract  may  be  implied  from,  46. 

contribution  between  persons  liable  for,  none,  59. 

when  plaintiff  may  waive,  and  sue  for  money  had  and  received,  68. 

waiver  of,  defendant  cannot  be  treated  as  a  wrong-doer  after,  64  (c). 

warranty  of  gun  sold,  action  by  party  ii^ured,  590. 

TRADE.    See  Custom  of  Trade. 
carrying  on,  what  amounts  to,  569. 

trying  by  vendor's  wife,  569. 
contract  in  general  restraint  of,  void,  665,  566. 
contract  in  partial  restraint  of,  good,  565,  566. 

if  on  good  consideration,  565. 

and  if  reasonable,  565. 

reasonableness,  question  of  law,  565. 

contract  to  serve  for  life  good,  569. 

result  of  cases,  and  review  of  authorities,  566. 
TTu  Nordm/eli  case,  566. 

severability  of  good  part  of  contract  from  bad,  5^. 
goodwill  of,  sale  of,  construction  or,  contract  of,  570. 

solicitation  of  his  customers  by  vendor  restmined,  570. 
married  woman  carrying  on  separately,  status  of,  225. 
rival  trader,  no  illegali^  in  excluding,  683. 

TRANSITU,  STOPPAGE  IN, 

right  to,  of  unpaid  seller  of  goods,  379. 

TRANSPOSITION  OF  WORDS, 

when  allowed  in  construing  contract,  119. 

TREES, 

contract  for  sale  of,  when  to  be  in  writing,  328. 

TRUCK  ACTS, 

payment  of  wages  in  coin  only,  523. 


%. 
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TRUSTEE, 

action  against,  on  account  stated,  96. 

to  recover  monies  in  his  hands,  811. 
bankrapt's,  benefit  of  contracts  passes  to,  193. 

rignt  of  action  yests  in,  195. 

intervention  of,  in  action  by  bankrupt,  197. 

cannot  enforce  personal  contract  of  bankrupt,  197. 

may  contract  for  carrying  on  bankrupt's  trade,  197. 

disclaimer  of  unprofitable  contract  by,  194. 
cannot  bir^  the  land  ne  holds,  319. 
compounding  of  actions  by,  817. 
equitable  set-off  in  actions  by  or  against,  699. 
fraudulent  release  by,  when  Court  will  set  aside,  655. 
paying  legacy  duty  may  recover  amount  fix>m  legatee,  53. 
payment  to  one,  of  several,  effect  of,  631. 

TURF  COMMISSION  AGENT, 

may  not  sue  principal  for  bets  lost  and  paid,  597. 
may  be  sued  by  pnncipal  for  bets  won  and  received,  597. 
but  not  for  failure  to  make  bets,  596. 


U. 

ULTRA  VIRES, 

of  company,  contract  cannot  be  ratified,  294. 

of  directon,  can  bo  ratified  by  shareholders,  294. 

UNCERTAINTY, 

law  will  annex  terms  to  written  contract  in  order  to  avoid,  140. 

UNCONSCIONABLE  BARGAIN, 
relief  against,  562. 

age  of  borrower  not  material,  562. 
result  of  cases  as  to,  562. 

where  sale  of  revereion,  562. 

where  sale  of  estate  in  possession,  563. 

UNDERLEASE, 

covenant  against  underletting  not  "  usual,"  350. 

effect  of  qualified  covenant  as  to  refusal  of  licence,  850. 
for  whole  term,  is  an  assignment,  849. 
underlessee  cannot  be  sued  for  rent  of  lessee,  350. 

but  liable  to  distress  for  it,  850. 

UNDUE  INFLUENCE, 

contract  to  abstain  from  using,  good,  572. 

equity  will  set  aside  agreement  obtained  by,  200,  562. 

*•  UNTIL,  »• 

meaning  of,  in  contracts,  118,  117. 

"  UPON," 

meaning  of,  in  contracts,  114. 

upon  demand,  covenant  to  pay  money,  how  construed,  117. 

USAGE  OF  TRADE.    8u  Custom  of  Trade. 
evidence  of,  when  admissible,  188. 

USE  AND  OCCUPATION, 
action  for,  rules  as  to^  856. 
entry  by  lessee  necessary  to  entitle  landlord  to  bring  action  for,  38. 

USURY  LAWS, 

repeal  of,  by  17  k  18  Yid  c  90,  does  not  affect  sale  of  reversions,  562. 


;  CONSIDERATION, 

ion  between  good  and,  4,  u.  (-r). 
9  of,  accotding  to  the  eivilians,  19. 

VALUATION, 

effect  of  sgreement  to  tell  goods  at,  885. 

miner  mnat  know  genenil  mles  applicable  to  the  ralaation,  G3d. 

VARIATION,    jind  ua  ALTB&A.-noH. 

of  written  contract  by  parol  contract  admiaMble,  141. 
nnlens  contract  required  b;  lav  to  be  nrritten,  HI. 

VENDOR  AND  PITRCHASER.     See  Acction,  Goods,  Land. 
of  goodA  nnder  Sale  of  Gooda  Act,  Cb.  XIII.,  p.  359. 

bv  anctioa,  383 
oflaiid,Ch.  XII.,ji.  SIB. 

□nder  Sale  of  Land  by  Auction  Act,  323. 


yESBA  INTEHTIONI  DEBENT  IXSERVIRE,  110. 


VERBAL  tX)NTRACT3,  6,  7. 


VICE  IN  ANIMAL. 

carrier  not  liable  for  lou  cansed  by,  412. 

of  horse,  livery  Btabte  keeper  liable  to  hirer  for,  403. 

TiaiLAKTIBUS  NON  DORMIEHTIBUS  SUCCUBBUNT  JURA,  683. 

VOID  CONTRACT, 

Keneral  role  as  to,  658. 
inhnts'  contracts,  173. 

list  of  Toid  eoDtracts  at  common  law,  £63  a  »eg. 
by  statute,  6B1  et  aeq. 

VOLUNTARY  PAYMENTS, 


■pportionment  of,  when  gervant  is  dismissed,  CSS, 
attachment  of,  not  allowed,  624. 
hiring  presnmed  to  be  for,  6!4. 
payment  of,  when  preanmed,  630. 

prererential  payment,  rit^ht  to,  in  banhniptcy,  or  windiog-ap,  6 
or  where  employer  dies  insolvent,  626. 

WAIVER, 

of  Companies  Act,  1867,  b.  88,  by  "  waiver  clause,"  290. 

of  contract  Dot  under  seal  before  breach,  may  be  by  parol,  141. 

of  contract  within  Statute  of  Frauds,  by  writing  only,  141. 
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WAIVER— con<in«eei. 
of  notice  to  quit,  853. 
of  forfeiture  of  lease,  354. 

of  right  to  eject  and  in  lieu  suing  for  use  and  occupation,  357. 
of  stipulation  for  formal  contract,  12. 

of  tort,  defendant  cannot  be  treated  as  wrongdoer  after,  64  (z). 
of  tort,  and  suing  in  lieu  for  money  had  and  received,  63. 

WAREHOUSEMAN, 

duty  of,  OS  bailee,  397. 

receiving  before  or  after  carriage,  liable  as  carrier,  398. 

when  carrier  becomes  liable  as,  414. 

railway  company  and  cloak-room,  488. 

WARRANT  OF  ATTORNEY, 
given  by  infant  is  void,  183. 

WARRANTY, 

of  goods,  under  Sale  of  Goods  Act,  866. 
condition,  when  to  be  treated  as,  366. 
definition  of  term  **  warranty,"  363. 
implied  on  sale  for  title,  367. 
on  sale  by  descri])tion,  867. 
quality  or  fitness,  not  implied,  S6S. 
four  exceptions,  868. 
remedy  for  breach  of,  382. 
express,  does  not  negative  implied,  368. 
of  house  or  land : 

by  landlord,  ordinarily  none,  848. 

except  of  unfurnished  house  at  low  rent,  848. 
or  furnished  house,  848. 

WEAKNESS  OF  INTELLECT, 

short  of  insanity,  no  ground  for  invalidating  contract,  171. 

WEDDING  PRESENTS, 

to  be  returned  if  engagement  broken  ofif,  502. 

WEIGHT, 

sale  by,  under  Weights  and  Measures  Act,  1878... 885. 
of  coals  by,  under  Act  of  1889... 885. 
metric,  how  far  legal,  886. 

WHARFINGER, 

liability  of,  for  accident  to  vessel  negligently  moored,  397. 
or  where  berth  of  vessel  at  wharf  is  unsafe,  397. 
general  liability  of,  231. 

WIDOW.    And  see  Married  Women. 

of  deceased  partner,  not  partner  by  annuity,  280. 

WIFE.    See  Married  Women. 

contents  of  chapter  on  contracts  of  married  women,  202. 
of  infant,  necessaries  for,  are  necessaries  for  him,  176. 

WILL, 

contract  not  to  revoke,  good,  572. 
contract  to  procure  legacy,  bad,  572. 

to  abstain  from  using  influence,  good,  572. 
effect  of  service  in  expectation  of  legacy,  506. 

WINDING-UP  OF  COMPANY, 
effect  of,  on  contracts,  295. 
liquidator's  power  to  contract,  296. 
agreement  to  obstruct  illega],  575. 
preferential  payment  of  wages  in,  526. 
set-off,  whetiier  contributory  may  set  up,  701. 
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WITHDRAWAL, 

from  nogotiatloii  by  either  pArty  at  any  time,  12.    And  see  Revocation. 

of  election  petition,  575. 

of  opposition  to  bill  in  Parliament,  580. 

WITNESS, 

conduct  money  paid  to,  action  to  recoyer,  79. 
promise  to  pay,  not  enforceable,  8S. 
writing,  when  required  in  evidence,  102. 

WORDS, 

ambignons,  how  to  be  constmed,  119. 

general  construction  of,  ILD. 

meaning  of.    See  Terms. 

omitted  by  mistake,  supply  of,  in  construction,  111. 

transposition  of,  when  allowed,  119. 

popular  meaning  of,  to  be  adopted  in  construing  contracts,  114. 

senseless,  may  be  eliminated  in  construing  contract,  124. 

WORK  AND  LABOUR,  Oh.  XIX.,  p.  595. 

WORKMAN,  522  et  teq, 

employer's  liability  for  injury  to  at  common  law,  531. 

under  **  Employer's  LUbility  Act,  1880  "...581. 
**  contracting  out  of"  this  Act,  581. 
fining  of,  when  employed  in  supply  of  gas  or  water,  528. 
**  Truck  Act,"  payment  of,  in  com  by,  528. 
wh©  is,  within  ** Truck  Act,"  and  "Employers'  and  Workmen's  Act,"  523. 

WRIT, 

renewing,  to  save  Statute  of  Limitations,  698. 
after  twelve  months  from  date  of  entry,  698. 
time  not  extended,  698. 
-   of  execution,  binda  goods  from  delivery  of  writ,  878. 

WRITING, 

construction  of,  when  for  the  Court,  when  for  the  jury,  109. 
not  essential  to  simple  contract,  99. 
except  where  specially  required,  99. 
essential  to  a  deed,  8,  99. 
copyright,  sale  of,  required  for.  99. 
may  be  in  pencil  or  ink,  107. 
parol  evidence  to  contradict,  vary,  or  explain,  132  et  seq.     See  Parol 

EVIDENCB. 

production  of,  where  one  exists,  when  necessary,  160. 

simple  contracts  which  are  required  to  be  in,  by  statute  or  custom,  115. 

Sale  of  Goods  Act  (lOl,  value),  requirement  of,  by,  102. 

Statute  of  Frauds  (land,  guarantee,  beyond  year,  &c.),  102. 

WRONG-DOERS, 

no  contribution  or  indemnity  between,  59. 

WRONGFUL  DISMISSAL, 
of  servant,  action  for,  529. 
what  damages  recoverable,  529. 

wages  to  be  taken  into  account,  530. 

Y. 

YEAR, 

contracts  not  to  be  performed  within  a,  to  be  in  writing,  102  103. 
to  year,  tenancy  of,  creation  of,  340. 
assignability  of,  727. 

terminable  by  half-year's  notice,  351. 
full  year,  if  holding  agricultural,  351. 
yearly  hiring,  524. 

oy  what  notice  terminable,  524,  525. 
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